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TAB-1 
2015 Civil Rules Amendments 

 



PROPOSED AMENDMENTS TO THE 

FEDERAL RULES OF CIVIL PROCEDURE 


Rule 1. Scope and Purpose 

These rules govern the procedure in all civil actions 

and proceedings in the United States district courts, except 

as stated in Rule 81. They should be construed, 

administered, and employed by the court and the parties to 

secure the just, speedy, and inexpensive determination of 

every action and proceeding. 
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Rule 4. Summons 

* * * * * 

(d) 	 Waiving Service. 

(1) 	 Requesting a Waiver. An individual, 

corporation, or association that is subject to 

service under Rule 4(e), (t), or (h) has a duty to 

avoid unnecessary expenses of serving the 

summons. The plaintiff may notify such a 

defendant that an action has been commenced 

and request that the defendant waive service of a 

summons. The notice and request must: 

* * * * * 

(C) 	 be accompanied by a copy of the complaint, 

2 copies of the waiver form appended to 

this Rule 4, and a prepaid means for 

returning the form; 
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(D) 	 inform the defendant, using the form 

appended to this Rule 4, of the 

consequences of waiving and not waiving 

service; 

'" '" '" '" '" 
(m) 	 Time Limit for Service. If a defendant is not served 

within 90 days after the complaint is filed, the court 

- on motion or on its own after notice to the plaintiff 

- must dismiss the action without prejudice against 

that defendant or order that service be made within a 

specified time. But if the plaintiff shows good cause 

for the failure, the court must extend the time for 

service for an appropriate period. This subdivision 

(m) does not apply to service in a foreign country 

under Rule 4(f) or 40)( I) or to service of a notice 

under Rule 71.1(d)(3)(A). 
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* * * * * 

Rule 4 Notice of a Lawsuit and Request to Waive 
Service of Summons. 

(Caption) 

To (name the defendant or if the 
corporation, partnership. or association 
or agent authorized to receive service): 

defendant 
name an officer 

is a 

Why are you getting this? 

A lawsuit has been filed against you, or the entity you 
represent, in this court under the number shown above. A 
copy of the complaint is attached. 

This is not a summons, or an official notice from the 
court. It is a request that, to avoid expenses, you waive 
formal service of a summons by signing and returning the 
enclosed waiver. To avoid these expenses, you must return 
the signed waiver within (give at least 30 days or at least 
60 days if the defendant is outside any judicial district of 
the United States) from the date shown below, which is the 
date this notice was sent. Two copies of the waiver form 
are enclosed, along with a stamped, self-addressed 
envelope or other prepaid means for returning one copy. 
You may keep the other copy. 



-----
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What happens next? 

If you return the signed waiver, I will file it with the 
court. The action will then proceed as if you had been 
served on the date the waiver is filed, but no summons will 
be served on you and you will have 60 days from the date 
this notice is sent (see the date below) to answer the 
complaint (or 90 days if this notice is sent to you outside 
any judicial district of the United States). 

If you do not return the signed waiver within the time 
indicated, I will arrange to have the summons and 
complaint served on you. And I will ask the court to 
require you, or the entity you represent, to pay the expenses 
of making service. 

Please read the enclosed statement about the duty to 
avoid unnecessary expenses. 

I certify that this request is being sent to you on the 
date below. 

Date: 

(Signature of the attorney 
or unrepresented party) 

(Printed name) 



6 FEDERAL RULES OF CIVIL PROCEDURE 

(Address) 

(E-mail address) 

(Telephone number) 

Rule 4 Waiver of the Service of Summons. 

(Caption) 

To (name the plaintiff's attorney or the unrepresented 
plaintiff): 

I have received your request to waive service of a 
summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of 
returning one signed copy of the form to you. 

I, or the entity I represent, agree to save the expense 
of serving a summons and complaint in this case. 

I understand that I, or the entity I represent, will keep 
all defenses or objections to the lawsuit, the court's 
jurisdiction, and the venue of the action, but that I waive 
any objections to the absence of a summons or of service. 

I also understand that I, or the entity I represent, must 
file and serve an answer or a motion under Rule 12 within 
60 days from , the date when this 



-----
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request was sent (or 90 days if it was sent outside the 
United States). If I fail to do so, a default judgment will be 
entered against me or the entity I represent. 

Date: 

(Signature of the attorney 
or unrepresented party) 

(Printed name) 

(Address) 

(E-mail address) 

(Telephone number) 


(Attach the following) 
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Duty to Avoid Unnecessary Expenses 
of Serving a Summons 

Rule 4 of the Federal Rules of Civil Procedure 
requires certain defendants to cooperate in saving 
unnecessary expenses of serving a summons and complaint. 
A defendant who is located in the United States and who 
fails to return a signed waiver of service requested by a 
plaintiff located in the United States will be required to pay 
the expenses of service, unless the defendant shows good 
cause for the failure. 

"Good cause" does not include a belief that the 
lawsuit is groundless, or that it has been brought in an 
improper venue, or that the court has no jurisdiction over 
this matter or over the defendant or the defendant's 
property. 

If the waiver is signed and returned, you can still 
make these and all other defenses and objections, but you 
cannot object to the absence of a summons or of service. 

If you waive service, then you must, within the time 
specified on the waiver form, serve an answer or a motion 
under Rule 12 on the plaintiff and file a copy with the 
court. By signing and returning the waiver form, you are 
allowed more time to respond than if a summons had been 
served. 
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Rule 16. Pretrial Conferences; Scheduling; Management 

* * * * * 

(b) 	 Scheduling. 

(1) 	 Scheduling Order. Except in categories of 

actions exempted by local rule, the district judge 

- or a magistrate judge when authorized by 

local rule - must issue a scheduling order: 

(A) 	 after receiving the parties' report under 

Rule 26(1); or 

(D) 	 after consulting with the parties' attorneys 

and any unrepresented parties at a 

scheduling conference. 

(2) 	 Time to Issue. The judge must issue the 

scheduling order as soon as practicable, but 

unless the judge finds good cause for delay, the 

judge must issue it within the earlier of 90 days 
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after any defendant has been served with the 

complaint or 60 days after any defendant has 

appeared. 

(3) 	 Contents o/the Order. 

* * * * * 

(B) 	 Permitted Contents. The scheduling order 

may: 

* * * * * 

(iii) 	 provide for disclosure, discovery, or 

preservation of electronically stored 

information; 

(iv) 	 include any agreements the parties 

reach for asserting claims of privilege 

or of protection as trial-preparation 

material after information is produced, 
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including agreements reached under 

Federal Rule of Evidence 502; 

(v) 	 direct that before moving for an order 

relating to discovery, the movant must 

request a conference with the court; 

(vi) 	 set dates for pretrial conferences and 

for trial; and 

(vii) include other appropriate matters. 

* * * * * 



12 FEDERAL RULES OF CIVIL PROCEDURE 

Rule 26. 	 Duty to Disclose; General Provisions 
Governing Discovery 

* * * * * 

(b) 	 Discovery Scope and Limits. 

(1) 	 Scope in General. Unless otherwise limited by 

court order, the scope of discovery is as follows: 

Parties may obtain discovery regarding any 

nonprivileged matter that is relevant to any 

party's claim or defense and proportional to the 

needs of the case, considering the importance of 

the issues at stake in the action, the amount in 

controversy, the parties' relative access to 

relevant information, the parties' resources, the 

importance of the discovery in resolving the 

issues, and whether the burden or expense of the 

proposed discovery outweighs its likely benefit. 
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Information within this scope of discovery need 

not be admissible in evidence to be discoverable. 

(2) 	 Limitations on Frequency and Extent. 

* * * * * 

(C) 	 When Required. On motion or on its own, 

the court must limit the frequency or extent 

of discovery otherwise allowed by these 

rules or by local rule if it determines that: 

* * * * * 

(iii) 	 the proposed discovery is outside the 

scope permitted by Rule 26(b)( 1). 

* * * * * 

(c) 	 Protective Orders. 

(1) 	 In General. A party or any person from whom 

discovery is sought may move for a protective 

order in the court where the action is pending 
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or as an alternative on matters relating to a 

deposition, in the court for the district where the 

deposition will be taken. The motion must 

include a certification that the movant has in 

good faith conferred or attempted to confer with 

other affected parties in an effort to resolve the 

dispute without court action. The court may, for 

good cause, issue an order to protect a party or 

person from annoyance, embarrassment, 

oppression, or undue burden or expense, 

including one or more of the following: 

* * * * * 

(D) 	 specifying terms, including time and 

place or the allocation of expenses, for the 

disclosure or discovery; 

* * * * * 
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(d) 	 Timing and Sequence of Discovery. 

* * * * * 

(2) 	 Early Rule 34 Requests. 

(A) 	 Time to Deliver. More than 21 days after 

the summons and complaint are served on a 

party, a request under Rule 34 may be 

delivered: 

(i) 	 to that party by any other party, and 

(ii) 	 by that party to any plaintiff or to any 

other party that has been served. 

(B) 	 When Considered Served The request is 

considered to have been served at the first 

Rule 26(f) conference. 

(3) 	 Sequence. Unless the parties stipulate or the 

court orders otherwise for the parties' and 
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witnesses' convenience and in the interests of 

justice: 

(A) 	 methods of discovery may be used in any 

sequence; and 

(B) 	 discovery by one party does not require any 

other party to delay its discovery. 

* * * * * 

(t) 	 Conference of the Parties; Planning for Discovery. 

* * * * * 

(3) 	 Discovery Plan. A discovery plan must state the 

parties' views and proposals on: 

* * * * * 

(C) 	 any issues about disclosure, discovery, or 

preservation of electronically stored 

information, including the form or forms in 

which it should be produced; 
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(D) 	 any issues about claims of privilege or of 

protection as trial-preparation materials, 

including - if the parties agree on a 

procedure to assert these claims after 

production - whether to ask the court to 

include their agreement in an order under 

Federal Rule of Evidence 502; 

* * * * * 
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Rule 30. Depositions by Oral Examination 

(a) 	 When a Deposition May Be Taken. 

* * * * * 

(2) 	 With Leave. A party must obtain leave of court, 

and the court must grant leave to the extent 

consistent with Rule 26(b)( I) and (2): 

* * * * * 

(d) 	 Duration; Sanction; Motion to Terminate or Limit. 

(1) 	 Duration. Unless otherwise stipulated or 

ordered by the court, a deposition is limited to 

one day of 7 hours. The court must allow 

additional time consistent with Rule 26(b)( I) and 

(2) if needed to fairly examine the deponent or if 

the deponent, another person, or any other 

circumstance impedes or delays the examination. 

* * * * * 
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Rule 31. Depositions by Written Questions 

(a) 	 When a Deposition May Be Taken. 

* * * * * 

(2) 	 With Leave. A party must obtain leave of court, 

and the court must grant leave to the extent 

consistent with Rule 26(b)(l) and (2): 

* * * * * 
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Rule 33. Interrogatories to Parties 

(a) 	 In General. 

(1) 	 Number. Unless otherwise stipulated or ordered 

by the court, a party may serve on any other 

party no more than 25 written interrogatories, 

including all discrete subparts. Leave to serve 

additional interrogatories may be granted to the 

extent consistent with Rule 26(b)( 1) and (2). 

* * * * * 
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Rule 34. 	 Producing Documents, Electronically Stored 
Information, and Tangible Things, or 
Entering onto Land, for Inspection and 
Other Purposes 

* * * * * 

(b) 	 Procedure. 

* * * * * 

(2) 	 Responses and Objections. 

(A) 	 Time to Respond. The party to whom the 

request is directed must respond in writing 

within 30 days after being served or - if 

the request was delivered under 

Rule 26(d)(2) - within 30 days after the 

parties' first Rule 26(f) conference. A 

shorter or longer time may be stipulated to 

under Rule 29 or be ordered by the court. 

(B) 	 Responding to Each Item. For each item or 

category, the response must either state that 
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inspection and related activities will be 

permitted as requested or state with 

specificity the grounds for objecting to the 

request, including the reasons. The 

responding party may state that it will 

produce copies of documents or of 

electronically stored information instead of 

permitting inspection. The production must 

then be completed no later than the time for 

inspection specified in the request or 

another reasonable time specified in the 

response. 

(C) 	 Objections. An objection must state 

whether any responsive materials are being 

withheld on the basis of that objection. An 
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objection to part of a request must specify 

the part and permit inspection of the rest. 

'" '" '" '" '" 
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Rule 37. 	 Failure to Make Disclosures or to Cooperate 
in Discovery; Sanctions 

(a) 	 Motion for an Order Compelling Disclosure or 

Discovery. 


* * * * * 


(3) 	 Specific Motions. 

***** 

(B) 	 To Compel a Discovery Response. A party 

seeking discovery may move for an order 

compelling an answer, designation, 

production, or inspection. This motion may 

be made if: 

* * * * * 

(iv) 	 a party fails to produce documents or 

fails to respond that inspection will be 

permitted - or fails to permit 
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inspection as requested under 

Rule 34. 

* * * * * 

(e) 	 Failure to Preserve Electronically Stored 

Information. If electronically stored information that 

should have been preserved in the anticipation or 

conduct of litigation is lost because a party failed to 

take reasonable steps to preserve it, and it cannot be 

restored or replaced through additional discovery, the 

court: 

(1) 	 upon finding prejudice to another party from loss 

of the information, may order measures no 

greater than necessary to cure the prejudice; or 

(2) 	 only upon finding that the party acted with the 

intent to deprive another party of the 

information's use in the litigation may: 
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(A) 	 presume that the lost information was 

unfavorable to the party; 

(B) 	 instruct the jury that it mayor must 

presume the information was unfavorable to 

the party; or 

(C) 	 dismiss the action or enter a default 

judgment. 

* * * * * 
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Rule 84. Forms 


[Abrogated (Apr. -' 2015, eft'. Dec. 1, 2015).] 
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APPENDIX OF FORMS 

[Abrogated (Apr. -' 2015, etT. Dec. 1, 2015).] 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     

 

TAB-2 
2015 Civil Rules Amendments and 

Committee Notes - Redlined 
 



PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF CIVIL PROCEDURE* 

1 Rule 1. Scope and Purpose 

2 These rules govern the procedure in all civil actions 

3 and proceedings in the United States district courts, except 

4 as stated in Rule 81. They should be construed.. aM 

5 administered. and employed by the court and the parties to 

6 secure the just, speedy, and inexpensive determination of 

7 every action and proceeding. 

Committee Note 

Rule 1 is amended to emphasize that just as the 
court should construe and administer these rules to secure 
the just, speedy, and inexpensive determination of every 
action, so the parties share the responsibility to employ the 
rules in the same way. Most lawyers and parties cooperate 
to achieve these ends. But discussions of ways to improve 
the administration of civil justice regularly include pleas to 
discourage over-use, misuse, and abuse of procedural tools 
that increase cost and result in delay. Effective advocacy is 

-.~.--. ------

* New material is underlined; matter to be omitted is lined 
through. 
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consistent with - and indeed depends upon cooperative 
and proportional use of procedure. 

This amendment does not create a new or 
independent source of sanctions. Neither does it abridge 
the scope of any other of these rules. 
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1 Rule 4. Summons 

2 ***** 

3 (m) Time Limit for Service. If a defendant is not served 

4 within -bW90 days after the complaint is filed, the 

5 court - on motion or on its own after notice to the 

6 plaintiff  must dismiss the action without prejudice 

7 against that defendant or order that service be made 

8 within a specified time. But if the plaintiff shows 

9 good cause for the failure, the court must extend the 

10 time for service for an appropriate period. This 

11 subdivision (m) does not apply to service in a foreign 

12 country under Rule 4(f) or 40)(1) or to service of a 

13 notice under Rule 71.1(d)(3)(A). 

14 * * * * * 

Committee Note 

Subdivision (m). The presumptive time for serving 
a defendant is reduced from 120 days to 90 days. This 
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change, together with the shortened times for issuing a 
scheduling order set by amended Rule 16(b)(2), will reduce 
delay at the beginning of litigation. 

Shortening the presumptive time for service will 
increase the frequency of occasions to extend the time-ffif 
good ca\:lse. More time may be needed, for example, when 
a request to waive service fails, a defendant is difficult to 
serve, or a marshal is to make service in an in forma 
pauperis action. 

The final sentence is amended to make it clear that 
the reference to Rule 4 in Rule 71.1(d)(3)(A) does not 
include Rule 4(m). Dismissal under Rule 4(m) for failure 
to make timely service would be inconsistent with the 
limits on dismissal established by Rule 71.1(i)(1)(C). 

Shortening the time to serve under Rule 4(m) means 
that the time of the notice required by Rule lS(c)(l)(C) for 
relation back is also shortened. 
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1 Rule 16. Pretrial Conferences; Schednling; Management 

2 ***** 

3 (b) Scheduling. 

4 (1) Scheduling Order. Except in categories of 

5 actions exempted by local rule, the district judge 

6 or a magistrate judge when authorized by 

7 local rule  must issue a scheduling order: 

8 (A) after receiving the parties' report under 

9 Rule 26(f); or 

10 (B) after consulting with the parties' attorneys 

11 and any unrepresented parties at a 

12 scheduling conference by telephofle, mail, 

13 or other meaflS. 

14 (2) Time to Issue. The judge must issue the 

15 scheduling order as soon as practicable, but ifl. 

16 B:fly evefltunless the judge finds good cause for 
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17 delay, the judge must issue it within the earlier 

18 of ~90 days after any defendant has been 

19 served with the complaint or 9G60 days after any 

20 defendant has appeared. 

21 (3) Contents ofthe Order. 

22 * * * * * 

23 (B) Permitted Contents. The scheduling order 

24 may: 

25 * * * * * 

26 (iii) provide for disclosure .. efdiscovery.. 

27 or preservation of electronically 

28 stored information; 

29 (iv) include any agreements the parties 

30 reach for asserting claims of 

31 privilege or of protection as trial

32 preparation material after 
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33 information is produced, including 

34 agreements reached under Federal 

35 Rule of Evidence 502; 

36 (v) direct that before moving for an 

37 order relating to discovery, the 

38 movant must reguest a conference 

39 with the court; 

40 (¥vi) set dates for pretrial conferences and 

41 for trial; and 

42 (\'ivii) include other appropriate matters. 

43 * * * * * 

Committee Note 

The provision for consulting at a scheduling 
conference by "telephone, mail, or other means" is deleted. 
A scheduling conference is more effective if the court and 
parties engage in direct simultaneous communication. The 
conference may be held in person, by telephone, or by more 
sophisticated electronic means. 
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The time to issue the scheduling order is reduced to 
the earlier of 90 days (not 120 days) after any defendant 
has been served, or 60 days (not 90 days) after any 
defendant has appeared. This change, together with the 
shortened time for making service under Rule 4(m), will 
reduce delay at the beginning of litigation. At the same 
time, a new provision recognizes that the court may find 
good cause to extend the time to issue the scheduling order. 
In some cases it may be that the parties cannot prepare 
adequately for a meaningful Rule 26(f) conference and then 
a scheduling conference in the time allowed. Litigation 
involving complex issues, multiple parties, and large 
organizations, public or private, may be more likely to need 
extra time to establish meaningful collaboration between 
counsel and the people who can supply the information 
needed to participate in a useful way. Because the time for 
the Rule 26(f) conference is geared to the time for the 
scheduling conference or order, an order extending the time 
for the scheduling conference will also extend the time for 
the Rule 26(f) conference. But in most cases it will be 
desirable to hold at least a first scheduling conference in the 
time set by the rule. 

Three items are added to the list of permitted contents 
in Rule 16(b)(3)(B). 

The order may provide for preservation of 
electronically stored information, a topic also added to the 
provisions of a discovery plan under Rule 26(f)(3)(C). 
Parallel amendments of Rule 37(e) recognize that a duty to 
preserve discoverable information may arise before an 
action is filed. 
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The order also may include agreements incorporated 
in a court order under Evidence Rule 502 controlling the 
effects of disclosure of information covered by attorney
client privilege or work-product protection, a topic also 
added to the provisions of a discovery plan under 
Rule 26(f)(3)(D). 

Finally, the order may direct that before filing a 
motion for an order relating to discovery the movant must 
request a conference with the court. Many judges who hold 
such conferences find them an efficient way to resolve 
most discovery disputes without the delay and burdens 
attending a formal motion, but the decision whether to 
require such conferences is left to the discretion of the 
judge in each case. 
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1 Rule 26. Duty to Disclose; General Provisions 
2 Governing Discovery 

3 * * * * * 

4 (b) Discovery Scope and Limits. 

5 (1) Scope in General. Unless otherwise limited by 

6 court order, the scope of discovery is as follows: 

7 Parties may obtain discovery regarding any 

8 nonprivileged matter that is relevant to any 

9 party's claim or defense and proportional to the 

10 needs of the case, considering the importance of 

11 the issues at stake in the action, the amount in 

12 controversy, the parties' relative access to 

13 relevant information, the parties' resources, the 

14 importance of the discovery in resolving the 

15 issues, and whether the burden or expense of the 

16 proposed discovery outweighs its likely benefit. 

17 Information within this scope of discovery need 
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18 not be admissible in evidence to be 

19 discoverable. iReludiRg tHe existeRce, 

20 descriptioR, Rature, custody, cORditioR, aRd 

21 10catioR of aRY dooomeRts or otHer taRgible 

22 tHiRgs aRd tHe ideRtity aRd locatioR of persoRs 

23 WHO koo'''1 of aoy disoo'lerable matter. For good 

24 cause, tHe court may order discovery of tmy 

25 matter relevaRt to the subject maHer iRvolved iR 

26 the actioR. Rele'/aRt iRformatioR Reed flOt be 

27 admissible at tHe trial if tHe discovery appears 

28 reasoRably calClilated to lead to tHe discovery of 

29 admissible evideRee. All discovery is subject to 

30 tHe limitatiofls imposed by Rule 26(b)(2)(C). 

31 (2) Limitations on Frequency and Extent. 

32 * * * * * 



12 FEDERAL RULES OF CIVIL PROCEDURE 

33 (C) When Required. On motion or on its own, 

34 the court must limit the frequency or extent 

35 of discovery otherwise allowed by these 

36 rules or by local rule if it determines that: 

37 * * * * * 

38 (iii) the burdeR or expense of the proposed 

39 discovery is outside the scope 

40 permitted by Rule 26(b)(1)ouh't'eighs 

41 its likely benefit, cORsideriRg the 

42 Reeds of the case, the amouRt iR 

43 cORtroversy, the parties' fCSOHrees, the 

44 importance of the issues at stake in the 

45 aetioR, aRd the importaRce of the 

46 disco'lery in resolving the issues. 

47 * * * * * 
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48 (c) Protective Orders. 

49 (1) In General. A party or any person from whom 

50 discovery is sought may move for a protective 

51 order in the court where the action is pending 

52 or as an alternative on matters relating to a 

53 deposition, in the court for the district where the 

54 deposition will be taken. The motion must 

55 include a certification that the movant has in 

56 good faith conferred or attempted to confer with 

57 other affected parties in an effort to resolve the 

58 dispute without court action. The court may, for 

59 good cause, issue an order to protect a party or 

60 person from annoyance, embarrassment, 

61 oppression, or undue burden or expense, 

62 including one or more of the following: 

63 * * * * * 
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64 (B) specifying terms, including time and 

65 place or the allocation of expenses, for the 

66 disclosure or discovery; 

67 * * * * * 

68 (d) Timing and Sequence of Discovery. 

69 * * * * * 

70 (2) Early Rule 34 Requests. 

71 (A) Time to Deliver. More than 21 days after 

72 the summons and complaint are served on a 

73 party, a request under Rule 34 may be 

74 delivered: 

75 (i) to that party by any other party, and 

76 (ii) by that party to any plaintiff or to any 

77 other party that has been served. 
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78 (B) When Considered Served. The request is 

79 considered to have been served at the first 

80 Rule 26(1) conference. 

81 (a;!) Sequence. Unless, OR motioR, the parties 

82 stipulate or the court orders otherwise for the 

83 parties' and witnesses' convenience and in the 

84 interests of justice: 

85 (A) methods of discovery may be used in any 

86 sequence; and 

87 (B) discovery by one party does not require any 

88 other party to delay its discovery. 

89 * * * * * 

90 (1) Conference of the Parties; Planning for Discovery. 

91 * * * * * 

92 (3) Discovery Plan. A discovery plan must state the 

93 parties' views and proposals on: 



16 FEDERAL RULES OF CIVIL PROCEDURE 

94 * * * * * 

95 (C) any issues about disclosure .. efdiscovery, or 

96 preservation of electronically stored 

97 information, including the form or forms in 

98 which it should be produced; 

99 (D) any issues about claims of privilege or of 

100 protection as trial-preparation materials, 

101 including - if the parties agree on a 

102 procedure to assert these claims after 

103 production - whether to ask the court to 

104 include their agreement in an order under 

105 Federal Rule of Evidence 502; 

106 * * * * * 

Committee Note 

Rule 26(b)(1) is changed in several ways. 
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Information is discoverable under revised 
Rule 26(b)(1) if it is relevant to any party's claim or 
defense and is proportional to the needs of the case. The 
considerations that bear on proportionality are moved from 
present Rule 26(b )(2)(C)(iii), slightly rearranged and with 
one addition. 

Most of what now appears in Rule 26(b )(2)(C)(iii) 
was first adopted in 1983. The 1983 provision was 
explicitly adopted as part of the scope of discovery defined 
by Rule 26(b)(1). Rule 26(b)(1) directed the court to limit 
the frequency or extent of use of discovery if it determined 
that "the discovery is unduly burdensome or expensive, 
taking into account the needs of the case, the amount in 
controversy, limitations on the parties' resources, and the 
importance of the issues at stake in the litigation." At the 
same time, Rule 26(g) was added. Rule 26(g) provided that 
signing a discovery request, response, or objection certified 
that the request, response, or objection was "not 
unreasonable or unduly burdensome or expensive, given 
the needs of the case, the discovery already had in the case, 
the amount in controversy, and the importance of the issues 
at stake in the litigation." The parties thus shared the 
responsibility to honor these limits on the scope of 
discovery. 

The 1983 Committee Note stated that the new 
provisions were added "to deal with the problem of over
discovery. The objective is to guard against redundant or 
disproportionate discovery by giving the court authority to 
reduce the amount of discovery that may be directed to 
matters that are otherwise proper subjects of inquiry. The 
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new sentence is intended to encourage judges to be more 
aggressive in identifying and discouraging discovery 
overuse. The grounds mentioned in the amended rule for 
limiting discovery reflect the existing practice of many 
courts in issuing protective orders under Rule 26(c). . .. 
On the whole, however, district judges have been reluctant 
to limit the use of the discovery devices." 

The clear focus of the 1983 provisions may have been 
softened, although inadvertently, by the amendments made 
in 1993. The 1993 Committee Note explained: "[F]ormer 
paragraph (b)(1) [was] subdivided into two paragraphs for 
ease of reference and to avoid renumbering of paragraphs 
(3) and (4)." Subdividing the paragraphs, however, was 
done in a way that could be read to separate the 
proportionality provisions as "limitations," no longer an 
integral part of the (b )(1) scope provisions. That 
appearance was immediately offset by the next statement in 
the Note: "Textual changes are then made in new paragraph 
(2) to enable the court to keep tighter rein on the extent of 
discovery." 

The 1993 amendments added two factors to the 
considerations that bear on limiting discovery: whether 
"the burden or expense of the proposed discovery 
outweighs its likely benefit," and "the importance of the 
proposed discovery in resolving the issues." Addressing 
these and other limitations added by the 1993 discovery 
amendments, the Committee Note stated that "[t]he 
revisions in Rule 26(b )(2) are intended to provide the court 
with broader discretion to impose additional restrictions on 
the scope and extent of discovery ...." 
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The relationship between Rule 26(b)(1) and (2) was 
further addressed by an amendment made in 2000 that 
added a new sentence at the end of (b)(1 ): "All discovery is 
subject to the limitations imposed by Rule 26(b )(2)(i), (ii), 
and (iii)[now Rule 26(b)(2)(C)]." The Committee Note 
recognized that "[t]hese limitations apply to discovery that 
is otherwise within the scope of subdivision (b)(1 )." It 
explained that the Committee had been told repeatedly that 
courts were not using these limitations as originally 
intended. "This otherwise redundant cross-reference has 
been added to emphasize the need for active judicial use of 
subdivision (b)(2) to control excessive discovery." 

The present amendment restores the proportionality 
factors to their original place in defining the scope of 
discovery. This change reinforces the Rule 26(g) 
obligation of the parties to consider these factors in making 
discovery requests, responses, or objections. 

Restoring the proportionality calculation to 
Rule 26(b )(1) does not change the existing responsibilities 
of the court and the parties to consider proportionality, and 
the change does not place on the party seeking discovery 
the burden of addressing all proportionality considerations. 

Nor is the change intended to permit the opposing 
party to refuse discovery simply by making a boilerplate 
objection that it is not proportional. The parties and the 
court have a collective responsibility to consider the 
proportionality of all discovery and consider it in resolving 
discovery disputes. 



20 FEDERAL RULES OF CIVIL PROCEDURE 

The parties may begin discovery without a full 
appreciation of the factors that bear on proportionality. A 
party requesting discovery, for example, may have little 
information about the burden or expense of responding. A 
party requested to provide discovery may have little 
information about the importance of the discovery in 
resolving the issues as understood by the requesting party. 
Many of these uncertainties should be addressed and 
reduced in the parties' Rule 26(f) conference and in 
scheduling and pretrial conferences with the court. But if 
the parties continue to disagree, the discovery dispute could 
be brought before the court and the parties' responsibilities 
would remain as they have been since 1983. A party 
claiming undue burden or expense ordinarily has far better 
information perhaps the only information with 
respect to that part of the determination. A party claiming 
that a request is important to resolve the issues should be 
able to explain the ways in which the underlying 
information bears on the issues as that party understands 
them. The court's responsibility, using all the information 
provided by the parties, is to consider these and all the 
other factors in reaching a case-specific determination of 
the appropriate scope of discovery. 

The direction to consider the parties' relative access to 
relevant information adds new text to provide explicit focus 
on considerations already implicit in present 
Rule 26(b )(2)(C)(iii). Some cases involve what often is 
called "information asymmetry." One party - often an 
individual plaintiff - may have very little discoverable 
information. The other party may have vast amounts of 
information, including information that can be readily 
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retrieved and information that is more difficult to retrieve. 
In practice these circumstances often mean that the burden 
of responding to <liscovery lies heavier on the party who 
has more information, and properly so. 

Restoring proportionality as an express component of 
the scope of discovery warrants repetition of parts of the 
1983 and 1993 Committee Notes that must not be lost from 
sight. The 1983 Committee Note explained that "[t]he rule 
contemplates greater judicial involvement in the discovery 
process and thus acknowledges the reality that it cannot 
always operate on a self-regulating basis." The 1993 
Committee Note further observed that "[t]he information 
explosion of recent decades has greatly increased both the 
potential cost of wide-ranging discovery and the potential 
for discovery to be used as an instrument for delay or 
oppression." What seemed an explosion in 1993 has been 
exacerbated by the advent of e-discovery. The present 
amendment again reflects the need for continuing and close 
judicial involvement in the cases that do not yield readily to 
the ideal of effective party management. It is expected that 
discovery will be effectively managed by the parties in 
many cases. But there will be important occasions for 
judicial management, both when the parties are legitimately 
unable to resolve important differences and when the 
parties fall short of effective, cooperative management on 
their own. 

It also is important to repeat the caution that the 
monetary stakes are only one factor, to be balanced against 
other factors. The 1983 Committee Note recognized "'the 
significance of the substantive issues, as measured in 
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philosophic, social, or institutional terms. Thus the rule 
recognizes that many cases in public policy spheres, such 
as employment practices, free speech, and other matters, 
may have importance far beyond the monetary amount 
involved." Many other substantive areas also may involve 
litigation that seeks relatively small amounts of money, or 
no money at all, but that seeks to vindicate vitally 
important personal or public values. 

So too, consideration of the parties' resources does 
not foreclose discovery requests addressed to an 
impecunious party, nor justify unlimited discovery requests 
addressed to a wealthy party. The 1983 Committee Note 
cautioned that "[t]he court must apply the standards in an 
even-handed manner that will prevent use of discovery to 
wage a war of attrition or as a device to coerce a party, 
whether financially weak or affluent." 

The burden or expense of proposed discovery should be 
determined in a realistic way. This includes the burden or 
expense of producing electronically stored information. 
Computer-based methods of searching such information 
continue to develop, particularly for cases involving large 
volumes of electronically stored information. Courts and 
parties should be willing to consider the opportunities for 
reducing the burden or expense of discovery as reliable 
means of searching electronically stored information become 
available. 

A portion of present Rule 26(b)(1) is omitted from the 
proposed revision. After allowing discovery of any matter 
relevant to any party's claim or defense, the present rule 
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adds: "including the existence, description, nature, custody, 
condition, and location of any documents or other tangible 
things and the identity and location of persons who know of 
any discoverable matter." Discovery of such matters is so 
deeply entrenched in practice that it is no longer necessary 
to clutter the long text of Rule 26 with these examples. The 
discovery identified in these examples should still be 
permitted under the revised rule when relevant and 
proportional to the needs of the case. Framing intelligent 
requests for electronically stored information, for example, 
may require detailed information about another party's 
information systems and other information resources. 

The amendment deletes the former provision 
authorizing the court, for good cause, to order discovery of 
any matter relevant to the subject matter involved in the 
action. The Committee has been informed that this 
language is rarely invoked. Proportional discovery relevant 
to any party's claim or defense suffices, given a proper 
understanding of what is relevant to a claim or defense. 
The distinction between matter relevant to a claim or 
defense and matter relevant to the subject matter was 
introduced in 2000. The 2000 Note offered three examples 
of information that, suitably focused, would be relevant to 
the parties' claims or defenses. The examples were "other 
incidents of the same type, or involving the same product"; 
"information about organizational arrangements or filing 
systems"; and "information that could be used to impeach a 
likely witness." Such discovery is not foreclosed by the 
amendments. Discovery that is relevant to the parties' 
claims or defenses may also support amendment of the 
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pleadings to add a new claim or defense that affects the 
scope of discovery. 

The former provision for discovery of relevant but 
inadmissible information that appears "reasonably 
calculated to lead to the discovery of admissible evidence" 
is also deleted. The phrase has been used by some, 
incorrectly, to define the scope of discovery. As the 
Committee Note to the 2000 amendments observed, use of 
the "reasonably calculated" phrase to define the scope of 
discovery "might swallow any other limitation on the scope 
of discovery." The 2000 amendments sought to prevent 
such misuse by adding the word "Relevant" at the 
beginning of the sentence, making clear that '''relevant' 
means within the scope of discovery as defined in this 
subdivision ...." The "reasonably calculated" phrase has 
continued to create problems, however, and is removed by 
these amendments. It is replaced by the direct statement 
that "Information within this scope of discovery need not 
be admissible in evidence to be discoverable." Discovery 
of nonprivileged information not admissible in evidence 
remains available so long as it is otherwise within the scope 
of discovery. 

Rule 26(b)(2)(C)(iii) is amended to reflect the transfer 
of the considerations that bear on proportionality to 
Rule 26(b)(1). The court still must limit the frequency or 
extent of proposed discovery, on motion or on its own, if it 
is outside the scope permitted by Rule 26(b )(1). 

Rule 26(c)(1)(8) is amended to include an express 
recognition of protective orders that allocate expenses for 
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disclosure or discovery. Authority to enter such orders is 
included in the present rule, and courts already exercise this 
authority. Explicit recognition will forestall the temptation 
some parties may feel to contest this authority. 
Recognizing the authority does not imply that cost-shifting 
should become a common practice. Courts and parties 
should continue to assume that a responding party 
ordinarily bears the costs of responding. 

Rule 26(d)(2) is added to allow a party to deliver 
Rule 34 requests to another party more than 21 days after 

• I
that party has been served even though the partIes have not 
yet had a required Rule 26(f) conference. Delivery may be 
made by any party to the party that has been served, and by 
that party to any plaintiff and any other party that has been 
served. Delivery does not count as service; the requests are 
considered to be served at the first Rule 26(f) conference. 
Under Rule 34(b)(2)(A) the time to respond runs from 
service. This relaxation of the discovery moratorium is 
designed to facilitate focused discussion during the 
Rule 26(f) conference. Discussion at the conference may 
produce changes in the requests. The opportunity for 
advance scrutiny of requests delivered before the Rule 26(f) 
conference should not affect a decision whether to allow 
additional time to respond. 

Rule 26(d)(3) is renumbered and amended to 
recognize that the parties may stipulate to case-specific 
sequences of discovery. 

Rule 26(f)(3) is amended in parallel with 
Rule 16(b)(3) to add two items to the discovery plan 
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issues about preserving electronically stored information 
and court orders under Evidence Rule 502. 
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Rule 30. Depositions by Oral Examination 

(a) 	 When a Deposition May Be Taken. 

***** 

(2) 	 With Leave. A party must obtain leave of court, 

and the court must grant leave to the extent 

consistent with Rule 26(b)(1) and (2): 

* * * * * 

(d) 	 Duration; Sanction; Motion to Terminate or Limit. 

(1) 	 Duration. Unless otherwise stipulated or 

ordered by the court, a deposition is limited to 

one day of 7 hours. The court must allow 

additional time consistent with Rule 26(b)(1) and 

(2) if needed to fairly examine the deponent or if 

the deponent, another person, or any other 

circumstance impedes or delays the examination. 

* * * * * 
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Committee Note 

Rule 30 is amended in parallel with Rules 31 and 33 
to reflect the recognition of proportionality in 
Rule 26(b )(1). 
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2 

3 

4 

5 
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7 

Rule 31. Depositions by Written Questions 

(a) When a Deposition May Be Taken. 

***** 

(2) With Leave. A party must obtain leave of court, 

and the court must grant leave to the extent 

consistent with Rule 26(b)(1) and (2): 

***** 

Committee Note 

Rule 31 is amended in parallel with Rules 30 and 33 
to reflect the recognition of proportionality In 

Rule 26(b)(1). 
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1 Rule 33. Interrogatories to Parties 

2 (a) In General. 

3 (1) Number. Unless otherwise stipulated or ordered 

4 by the court, a party may serve on any other 

5 party no more than 25 written interrogatories, 

6 including all discrete subparts. Leave to serve 

7 additional interrogatories may be granted to the 

8 extent consistent with Rule 26(b)(1) and (2). 

9 ***** 

Committee Note 

Rule 33 is amended in parallel with Rules 30 and 31 
to reflect the recognition of proportionality in 
Rule 26(b)(1). 
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1 Rule 34. Producing Documents, Electronically Stored 
2 Information, and Tangible Things, or 
3 Entering onto Land, for Inspection and 
4 Other Purposes 

5 ***** 

6 (b) Procedure. 

7 ***** 

8 (2) Responses and Objections. 

9 (A) Time to Respond. The party to whom the 

10 request is directed must respond in writing 

11 within 30 days after being served...,:o::.!,r__l!:·f 

12 the request was delivered under 

13 Rule 26(d)(2) - within 30 days after the 

14 parties' first Rule 26(0 conference. A 

15 shorter or longer time may be stipulated to 

16 under Rule 29 or be ordered by the court. 

17 (B) Responding to Each Item. For each item or 

18 category, the response must either state that 
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19 inspection and related activities will be 

20 permitted as requested or state aft

21 objectiofl with specificity the grounds for 

22 objecting to_the request, including the 

23 reasons. The responding party may state 

24 that it will produce copies of documents or 

25 of electronically stored information instead 

26 of permitting inspection. The production 

27 must then be completed no later than the 

28 time for inspection specified in the request 

29 or another reasonable time specified in the 

30 response. 

31 (C) Objections. An objection must state 

32 whether any responsive materials are being 

33 withheld on the basis of that objection. An 
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34 objection to part of a request must specify 

35 the part and permit inspection of the rest. 

36 * * * * * 

Committee Note 

Several amendments are made in Rule 34, aimed at 
reducing the potential to impose unreasonable burdens by 
objections to requests to produce. 

Rule 34(b )(2) (A) is amended to fit with new 
Rule 26(d)(2). The time to respond to a Rule 34 request 
delivered before the parties' Rule 26(1) conference is 30 
days after the first Rule 26(f) conference. 

Rule 34(b )(2)(B) is amended to require that objections 
to Rule 34 requests be stated with specificity. This 
provision adopts the language of Rule 33(b)(4), eliminating 
any doubt that less specific objections might be suitable 
under Rule 34. The specificity of the objection ties to the 
new provision in Rule 34(b )(2)(C) directing that an 
objection must state whether any responsive materials are 
being withheld on the basis of that objection. An objection 
may state that a request is overbroad, but if the objection 
recognizes that some part of the request is appropriate the 
objection should state the scope that is not overbroad. 
Examples would be a statement that the responding party 
will limit the search to documents or electronically stored 
information created within a given period of time prior to 
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the events in suit, or to specified sources. When there is 
such an objection, the statement of what has been withheld 
can properly identify as matters "withheld" anything 
beyond the scope of the search specified in the objection. 

Rule 34(b )(2)(B) is further amended to reflect the 
common practice of producing copies of documents or 
electronically stored information rather than simply 
permitting inspection. The response to the request must 
state that copies will be produced. The production must be 
completed either by the time for inspection specified in the 
request or by another reasonable time specifically identified 
in the response. When it is necessary to make the 
production in stages the response should specify the 
beginning and end dates of the production. 

Rule 34(b)(2)(C) is amended to provide that an 
objection to a Rule 34 request must state whether anything 
is being withheld on the basis of the objection. This 
amendment should end the confusion that frequently arises 
when a producing party states several objections and still 
produces information, leaving the requesting party 
uncertain whether any relevant and responsive information 
has been withheld on the basis of the objections. The 
producing party does not need to provide a detailed 
description or log of all documents withheld, but does need 
to alert other parties to the fact that documents have been 
withheld and thereby facilitate an informed discussion of 
the objection. An objection that states the limits that have 
controlled the search for responsive and relevant materials 
qualifies as a statement that the materials have been 
"withheld." 
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1 Rule 37. Failure to Make Disclosures or to Cooperate 
2 in Discovery; Sanctions 

3 (a) Motion for an Order Compelling Disclosure or 

4 Discovery. 

5 ***** 

6 (3) Specific Motions. 

7 ***** 

8 (B) To Compel a Discovery Response. A party 

9 seeking discovery may move for an order 

10 compelling an answer, designation, 

11 production, or inspection. This motion may 

12 be made if: 

13 * * * * * 

14 (iv) a party fails to produce documents or 

15 fails to respond that inspection will be 

16 permitted or fails to permit 
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17 inspection as requested under 

18 Rule 34. 

19 * * * * * 

20 (e) Failure to PF8videPreserve Electronically Stored 

21 Information. It\Bsent exee~tional eircemstances, a 

22 coert may not im~ose sanctions ender these Feles on a 

23 ~arty for failing to ~ro¥ide electronically stored 

24 information lost as a feselt of the roetine, good faith 

25 o~eration of an electronic information system.If 

26 electronically stored information that should have 

27 been preserved in the anticipation or conduct of 

28 litigation is lost because a party failed to take 

29 reasonable steps to preserve it, and it cannot be 

30 restored or replaced through additional discovery, the 

31 court: 
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32 ill upon finding prejudice to another party from loss 

33 of the information, may order measures no 

34 greater than necessary to cure the prejudice; or 

35 m only upon finding that the party acted with the 

36 intent to deprive another party of the 

37 infonnation's use in the litigation may: 

38 (A) presume that the lost information was 

39 unfavorable to the party; 

40 illl instruct the jury that it mayor must 

41 presume the information was unfavorable to 

42 the party; or 

43 1Q dismiss the action or enter a default 

44 judgment. 

45 * * * * * 



38 FEDERAL RULES OF CIVIL PROCEDURE 

Committee Note 

Subdivision (a). Rule 37(a)(3)(B)(iv) is amended to 
reflect the common practice of producing copies of 
documents or electronically stored information rather than 
simply permitting inspection. This change brings item (iv) 
into line with paragraph (B), which provides a motion for 
an order compelling "production, or inspection." 

Subdivision (e). Present Rule 37(e), adopted in 2006, 
provides: "Absent exceptional circumstances, a court may 
not impose sanctions under these rules on a party for failing 
to provide electronically stored information lost as a result 
of the routine, good-faith operation of an electronic 
information system." This limited rule has not adequately 
addressed the serious problems resulting from the 
continued exponential growth in the volume of such 
information. Federal circuits have established significantly 
different standards for imposing sanctions or curative 
measures on parties who fail to preserve electronically 
stored information. These developments have caused 
litigants to expend excessive effort and money on 
preservation in order to avoid the risk of severe sanctions if 
a court finds they did not do enough. 

New Rule 37(e) replaces the 2006 rule. It authorizes 
and specifies measures a court may employ if information 
that should have been preserved is lost, and specifies the 
findings necessary to justify these measures. It therefore 
forecloses reliance on inherent authority or state law to 
determine when certain measures should be used. The rule 
does not affect the validity of an independent tort claim for 
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spoliation if state law applies in a case and authorizes the 
claim. 

The new rule applies only to electronically stored 
information, also the focus of the 2006 rule. It applies only 
when such information is lost. Because electronically 
stored information often exists in multiple locations, loss 
from one source may often be harmless when substitute 
information can be found elsewhere. 

The new rule applies only if the lost information 
should have been preserved in the anticipation or conduct 
of litigation and the party failed to take reasonable steps to 
preserve it. Many court decisions hold that potential 
litigants have a duty to preserve relevant information when 
litigation is reasonably foreseeable. Rule 37(e) is based on 
this common-law duty; it does not attempt to create a new 
duty to preserve. The rule does not apply when 
information is lost before a duty to preserve arises. 

In applying the rule, a court may need to decide 
whether and when a duty to preserve arose. Courts should 
consider the extent to which a party was on notice that 
litigation was likely and that the information would be 
relevant. A variety of events may alert a party to the 
prospect of litigation. Often these events provide only 
limited information about that prospective litigation, 
however, so that the scope of information that should be 
preserved may remain uncertain. It is important not to be 
blinded to this reality by hindsight arising from familiarity 
with an action as it is actually filed. 
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Although the rule focuses on the common-law 
obligation to preserve in the anticipation or conduct of 
litigation, courts may sometimes consider whether there 
was an independent requirement that the lost information 
be preserved. Such requirements arise from many sources 
- statutes, administrative regulations, an order in another 
case, or a party's own information-retention protocols. The 
court should be sensitive, however, to the fact that such 
independent preservation requirements may be addressed to 
a wide variety of concerns unrelated to the current 
litigation. The fact that a party had an independent 
obligation to preserve information does not necessarily 
mean that it had such a duty with respect to the litigation, 
and the fact that the party failed to observe some other 
preservation obligation does not itself prove that its efforts 
to preserve were not reasonable with respect to a particular 
case. 

The duty to preserve may in some instances be 
triggered or clarified by a court order in the case. 
Preservation orders may become more common, in part 
because Rules 16(b)(3)(B)(iii) and 26(f)(3)(C) are amended 
to encourage discovery plans and orders that address 
preservation. Once litigation has commenced, if the parties 
cannot reach agreement about preservation issues, promptly 
seeking judicial guidance about the extent of reasonable 
preservation may be important. 

The rule applies only if the information was lost 
because the party failed to take reasonable steps to preserve 
the information. Due to the ever-increasing volume of 
electronically stored information and the multitude of 
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devices that generate such information, perfection in 
preserving all relevant electronically stored information is 
often impossible. As under the current rule, the routine, 
good-faith operation of an electronic information system 
would be a relevant factor for the court to consider in 
evaluating whether a party failed to take reasonable steps to 
preserve lost information, although the prospect of 
litigation may call for reasonable steps to preserve 
information by intervening in that routine operation. This 
rule recognizes that "reasonable steps" to preserve suffice; 
it does not call for perfection. The court should be 
sensitive to the party's sophistication with regard to 
litigation in evaluating preservation efforts; some litigants, 
particularly individual litigants, may be less familiar with 
preservation obligations than others who have considerable 
experience in litigation. 

Because the rule calls only for reasonable steps to 
preserve, it is inapplicable when the loss of information 
occurs despite the party's reasonable steps to preserve. For 
example, the information may not be in the party's control. 
Or information the party has preserved may be destroyed 
by events outside the party's control- the computer room 
may be flooded, a "cloud" service may fail, a malign 
software attack may disrupt a storage system, and so on. 
Courts may, however, need to assess the extent to which a 
party knew of and protected against such risks. 

Another factor in evaluating the reasonableness of 
preservation efforts is proportionality. The court should be 
sensitive to party resources; aggressive preservation efforts 
can be extremely costly, and parties (including 
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governmental parties) may have limited staff and resources 
to devote to those efforts. A party may act reasonably by 
choosing a less costly form of information preservation, if 
it is substantially as effective as more costly forms. It is 
important that counsel become familiar with their clients' 
information systems and digital data including social 
media - to address these issues. A party urging that 
preservation requests are disproportionate may need to 
provide specifics about these matters in order to enable 
meaningful discussion of the appropriate preservation 
regime. 

When a party fails to take reasonable steps to preserve 
electronically stored information that should have been 
preserved in the anticipation or conduct of litigation, and 
the information is lost as a result, Rule 37( e) directs that the 
initial focus should be on whether the lost information can 
be restored or replaced through additional discovery. 
Nothing in the rule limits the court's powers under 
Rules 16 and 26 to authorize additional discovery. Orders 
under Rule 26(b )(2)(B) regarding discovery from sources 
that would ordinarily be considered inaccessible or under 
Rule 26(c)(1)(B) on allocation of expenses may be 
pertinent to solving such problems. If the information is 
restored or replaced, no further measures should be taken. 
At the same time, it is important to emphasize that efforts 
to restore or replace lost information through discovery 
should be proportional to the apparent importance of the 
lost information to claims or defenses in the litigation. For 
example, substantial measures should not be employed to 
restore or replace information that is marginally relevant or 
duplicative. 
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Subdivision (e)(l). This subdivision applies only if 
information should have been preserved in the anticipation 
or conduct of litigation, a party failed to take reasonable 
steps to preserve the information, information was lost as a 
result, and the information could not be restored or replaced 
by additional discovery. In addition, a court may resort to 
(e)(1) measures only "upon finding prejudice to another 
party from loss of the information." An evaluation of 
prejudice from the loss of information necessarily includes 
an evaluation of the information's importance in the 
litigation. 

The rule does not place a burden of proving or 
disproving prejudice on one party or the other. 
Determining the content of lost information may be a 
difficult task in some cases, and placing the burden of 
proving prejudice on the party that did not lose the 
information may be unfair. In other situations, however, 
the content of the lost information may be fairly evident, 
the information may appear to be unimportant, or the 
abundance of preserved information may appear sufficient 
to meet the needs of all parties. Requiring the party 
seeking curative measures to prove prejudice may be 
reasonable in such situations. The rule leaves judges with 
discretion to determine how best to assess prejudice in 
particular cases. 

Once a finding of prejudice is made, the court is 
authorized to employ measures "no greater than necessary 
to cure the prejudice." The range of such measures is quite 
broad if they are necessary for this purpose. There is no 
all-purpose hierarchy of the severity of various measures; 
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the severity of given measures must be calibrated in terms 
of their effect on the particular case. But authority to order 
measures no greater than necessary to cure prejudice does 
not require the court to adopt measures to cure every 
possible prejudicial effect. Much is entrusted to the court's 
discretion. 

In an appropriate case, it may be that serious measures 
are necessary to cure prejudice found by the court, such as 
forbidding the party that failed to preserve information 
from putting on certain evidence, permitting the parties to 
present evidence and argument to the jury regarding the 
loss of information, or giving the jury instructions to assist 
in its evaluation of such evidence or argument, other than 
instructions to which subdivision (e )(2) applies. Care must 
be taken, however, to ensure that curative measures under 
subdivision (e)(1) do not have the effect of measures that 
are permitted under subdivision (e)(2) only on a finding of 
intent to deprive another party ofthe lost infonnation's use 
in the litigation. An example of an inappropriate (e)(l) 
measure might be an order striking pleadings related to, or 
precluding a party from offering any evidence in support 
of, the central or only claim or defense in the case. On the 
other hand, it may be appropriate to exclude a specific item 
of evidence to offset prejudice caused by failure to preserve 
other evidence that might contradict the excluded item of 
evidence. 

Subdivision (e)(2). This subdivision authorizes 
courts to use specified and very severe measures to address 
or deter failures to preserve electronically stored 
information, but only on finding that the party that lost the 
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information acted with the intent to deprive another party 
of the information's use in the litigation. It is designed to 
provide a uniform standard in federal court for use of these 
serious measures when addressing failure to preserve 
electronically stored information. It rejects cases such as 
Residential Funding Corp. v. DeGeorge Financial Corp., 
306 F.3d 99 (2d Cir. 2002), that authorize the giving of 
adverse-inference instructions on a finding of negligence or 
gross negligence. 

Adverse-inference instructions were developed on the 
premise that a party's intentional loss or destruction of 
evidence to prevent its use in litigation gives rise to a 
reasonable inference that the evidence was unfavorable to 
the party responsible for loss or destruction of the evidence. 
Negligent or even grossly negligent behavior does not 
logically support that inference. Information lost through 
negligence may have been favorable to either party, 
including the party that lost it, and inferring that it was 
unfavorable to that party may tip the balance at trial in 
ways the lost information never would have. The better 
rule for the negligent or' grossly negligent loss of 
electronically stored information is to preserve a broad 
range of measures to cure prejudice caused by its loss, but 
to limit the most severe measures to instances of intentional 
loss or destruction. 

Similar reasons apply to limiting the court's authority 
to presume or infer that the lost information was 
unfavorable to the party who lost it when ruling on a 
pretrial motion or presiding at a bench trial. 
Subdivision (e)(2) limits the ability of courts to draw 
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adverse inferences based on the loss of information in these 
circumstances, permitting them only when a court finds 
that the information was lost with the intent to prevent its 
use in litigation. 

Subdivision (e )(2) applies to jury instructions that 
permit or require the jury to presume or infer that lost 
information was unfavorable to the party that lost it. Thus, 
it covers any instruction that directs or permits the jury to 
infer from the loss of information that it was in fact 
unfavorable to the party that lost it. The subdivision does 
not apply to jury instructions that do not involve such an 
inference. For example, subdivision (e )(2) would not 
prohibit a court from allowing the parties to present 
evidence to the jury concerning the loss and likely 
relevance of information and instructing the jury that it may 
consider that evidence, along with all the other evidence in 
the case, in making its decision. These measures, which 
would not involve instructing a jury it may draw an adverse 
inference from loss of information, would be available 
under subdivision (e )(1) if no greater than necessary to cure 
prejudice. In addition, subdivision (e)(2) does not limit the 
discretion of courts to give traditional missing evidence 
instructions based on a party's failure to present evidence it 
has in its possession at the time of trial. 

Subdivision (e )(2) requires a finding that the party 
acted with the intent to deprive another party of the 
information's use in the litigation. This finding may be 
made by the court when ruling on a pretrial motion, when 
presiding at a bench trial, or when deciding whether to give 
an adverse inference instruction at trial. If a court were to 
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conclude that the intent finding should be made by a jury, 
the court's instruction should make clear that the jury may 
infer from the loss of the information that it was 
unfavorable to the party that lost it only if the jury first 
finds that the party acted with the intent to deprive another 
party of the information's use in the litigation. If the jury 
does not make this finding, it may not infer from the loss 
that the information was unfavorable to the party that lost 
it. 

Subdivision (e)(2) does not include a requirement that 
the court find prejudice to the party deprived of the 
information. This is because the finding of intent required 
by the subdivision can support not only an inference that 
the lost information was unfavorable to the party that 
intentionally destroyed it, but also an inference that the 
opposing party was prejudiced by the loss of information 
that would have favored its position. Subdivision (e )(2) 
does not require any further finding of prejudice. 

Courts should exercise caution, however, in using the 
measures specified in (e)(2). Finding an intent to deprive 
another party of the lost information's use in the litigation 
does not require a court to adopt any of the measures listed 
in subdivision (e)(2). The remedy should fit the wrong, and 
the severe measures authorized by this subdivision should 
not be used when the information lost was relatively 
unimportant or lesser measures such as those specified in 
subdivision (e )(1) would be sufficient to redress the loss. 
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1 Rule 55. Default; Default Judgment 

2 ***** 

3 (c) Setting Aside a Default or a Default Judgment. 

4 The court may set aside an entry of default for good 

5 cause, and it may set aside a final default judgment 

6 under Rule 60(b). 

7 ***** 

Committee Note 

Rule 55(c) is amended to make plain the interplay 
between Rules 54(b), 55(c), and 60(b). A default judgment 
that does not dispose of all of the claims among all parties 
is not a final judgment unless the court directs entry of final 
judgment under Rule 54(b). Until final judgment is 
entered, Rule 54(b) allows revision of the default judgment 
at any time. The demanding standards set by Rule 60(b) 
apply only in seeking relief from a final judgment. 
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1 Rule 84. Forms 

2 [Abrogated (Apr. -' 2015, eff. Dec. 1, 2015).] 

3 The forms iA the l\flfleAdiK suffice uader these rules 

4 aAd illustrate the simfllieity eAd breJiity that these rules 

5 ooRteA'lfllate. 

Committee Note 

Rule 84 was adopted when the Civil Rules were 
established in 1938 "to indicate, subject to the provisions of 
these rules, the simplicity and brevity of statement which 
the rules contemplate." The purpose of providing 
illustrations for the rules, although useful when the rules 
were adopted, has been fulfilled. Accordingly, recognizing 
that there are many eKcelleRt alternative sources for forms, 
including the website of the Administrative Office of the 
United States Courts, the websites of many district courts, 
and local law libraries that contain many commercially 
published forms, Rule 84 and the Appendix of Forms are 
no longer necessary and have been abrogated. The 
abrogation of Rule 84 does not alter existing pleading 
standards or otherwise change the requirements of Civil 
Rule 8. 
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1 APPENDIX OF FORMS 

2 [Abrogated (Apr. ~ 2015, eft'. Dec. 1, 2015).] 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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Rule 4. Summons 

***** 

(d) 	 Waiving Service. 

(1) 	 Requesting a Waiver. An individual, 

corporation, or association that is subject to 

service under Rule 4(e), (t), or (h) has a duty to 

avoid unnecessary expenses of serving the 

summons. The plaintiff may notify such a 

defendant that an action has been commenced 

and request that the defendant waive service of a 

summons. The notice and request must: 

* * * * * 

(C) 	 be accompanied by a copy of the complaint, 

2 copies of athe waiver form appended to 

this Rule 4, and a prepaid means for 

returning the form; 
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17 (D) inform the defendant, using text prescribed 

18 iH Form 5the form appended to this Rule 4, 

19 of the consequences of waiving and not 

20 waiving service; 

21 * * * * * 

22 Rule 4 Notice of a Lawsuit and Request to Waive 
23 Service of Summons. 

24 (Caption) 

25 To (name the defendant or - if the defendant is a 
26 corporation. partnership. or association  name an officer 
27 or agent authorized to receive service): 

28 Why are you getting this? 

29 A lawsuit has been filed against you, or the entity you 
30 represent, in this court under the number shown above. A 
31 copy of the complaint is attached. 

32 This is not a summons, or an official notice from the 
33 court. It is a request that, to avoid expenses, you waive 
34 formal service of a summons by signing and returning the 
35 enclosed waiver. To avoid these expenses. you must return 
36 the signed waiver within (give at least 30 days or at least 
37 60 days if the defendant is outside any judicial district of 
38 the United States) from the date shown below, which is the 
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39 date this notice was sent. Two copies of the waiver form 
40 are enclosed, along with a stamped, self-addressed 
41 envelope or other prepaid means for returning one copy. 
42 You may keep the other copy. 

43 What happens next? 

44 If you return the signed waiver, I will file it with the 
45 court. The action will then proceed as if you had been 
46 served on the date the waiver is filed, but no summons will 
47 be served on you and you will have 60 days from the date 
48 this notice is sent (see the date below) to answer the 
49 complaint (or 90 days if this notice is sent to you outside 
50 any judicial district of the United States). 

51 If you do not return the signed waiver within the time 
52 indicated, I will arrange to have the summons and 
53 complaint served on you. And I will ask the court to 
54 require you, or the entity you represent, to pay the expenses 
55 of making service. 

56 Please read the enclosed statement about the duty to 
57 avoid unnecessary expenses. 

58 I certify that this request is being sent to you on the 
59 date below. 

60 ~D=a~te~:_________ 

61 
62 (Signature of the attorney 
63 or unrepresented party) 
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64 
65 (Printed name) 

66 
67 (Address) 

68 
69 (E-mail address) 

70 
71 (Tele~hone number) 

72 Rule 4 Waiver of the Service of Summons. 

73 (Ca~tion) 

74 To (name the plaintiff's attorney or the unrepresented 
75 plaintiff): 

76 I have received your reQuest to waive service of a 
77 summons in this action along with a co~y of the com~laint, 
78 two co~ies of this waiver form, and a ~re~aid means of 
79 returning one signed co~y of the form to you. 

80 l, or the entity I re~resent, agree to save the ex~ense 
81 of serving a summons and com~laint in this case. 

82 I understand that I. or the entity I re~resent, will kee~ 
83 all defenses or objections to the lawsuit, the court's 
84 jurisdiction, and the venue of the action, but that I waive 
85 any objections to the absence of a summons or of service. 
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86 I also understand that I, or the entity I represent, must 
87 file and serve an answer or a motion under Rule 12 within 
88 60 days from , the date when this 
89 request was sent (or 90 days if it was sent outside the 
90 United States). If I fail to do so, a default judgment will be 
91 entered against me or the entity I represent. 

92 Date: 

93 
94 (Signature of the attorney 
95 or unrepresented party) 

96 
97 (Printed name) 

98 
99 (Address) 

100 
101 (E-mail address) 

102 
103 

104 

(Telephone number) 

(Attach the following) 
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105 Duty to Avoid Unnecessary Expenses 
106 of Serving a Summons 

107 Rule 4 of the Federal Rules of Civil Procedure 
108 requires certain defendants to cooperate in saving 
109 unnecessary expenses of serving a summons and complaint. 
110 A defendant who is located in the United States and 
111 who fails to return a signed waiver of service requested by 
112 a plaintiff located in the United States will be required to 
113 pay the expenses of service, unless the defendant shows 
114 good cause for the failure. 

115 "Good cause" does not include a belief that the 
116 lawsuit is groundless, or that it has been brought in an 
117 improper venue, or that the court has no jurisdiction over 
118 this matter or over the defendant or the defendant's 
119 property. 

120 If the waiver is signed and returned. you can still 
121 make these and all other defenses and objections, but you 
122 cannot object to the absence of a summons or of service. 

123 If you waive service, then you must. within the time 
124 specified on the waiver form, serve an answer or a motion 
125 under Rule 12 on the plaintiff and file a copy with the 
126 court. By signing and returning the waiver form, you are 
127 allowed more time to respond than if a summons had been 
128 served. 



57 FEDERAL RULES OF CIVIL PROCEDURE 

Committee Note 

Subdivision (d). Abrogation of Rule 84 and the 
other official forms requires that former Forms 5 and 6 be 
directly incorporated into Rule 4. 
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GUIDELINES and 
PRACTICES for 

IMPLEMENTING 
the 2015 

DISCOVERY  
AMENDMENTS 

to ACHIEVE 
PROPORTIONALITY

Duke Law Judicial Studies 
Center Guidelines and 
Practices for Implementing 

the 2015 Discovery Amendments to Achieve 
Proportionality explain amendments to 
Federal Rule of Civil Procedure 26(b) that 
take effect on Dec. 1, 2015, and recommend 
useful, practical, and concrete implement-
ing procedures and practices that build on 
the amendments’ framework.

More than 2,000 comments were 
submitted during the Civil Rules Advisory 
Committee’s six-month rulemaking 
public-comment period, expressing 
concerns about the ambiguity of certain 
factors enumerated in the proportional-
ity standard (“needs of the case,” “burden 
or expense outweighs benefit,” “parties’ 
resources,” “importance of issues,” 
and “importance of discovery”). Other 
comments raised concerns about the signif-
icance of reordering the factors and apply-
ing certain factors too early in litigation 

published by the
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because they change and evolve during the course of a lawsuit, 
while others suggested that the amendments shifted the burden 
of proof.  

The Center held a conference on the new amendments with 
more than 70 practitioners and 15 federal judges Nov. 13-14, 
2014, in Arlington, Virginia, as the first step in a drafting 
process that aimed to provide greater guidance on what the 
amendments are intended to mean and how to apply them 
effectively. From the beginning it was understood that, 
although some disagreed with all or some of the rule changes, 
the project’s goal was not to revisit the choices made during the 
rulemaking process, but to take the amended rules as the start-
ing point for guidelines to help apply them in specific cases.

Many discovery proportionality practices and procedures 
were raised and discussed at the conference. At its conclusion, 
40 practitioners and judges volunteered to serve on teams, lead-
ing to guidelines implementing the new rule amendments. 

It was evident at the conference that lawyers practicing in 
different areas of law viewed the amendments from different 
perspectives and had different views on how the amendments 
should be applied. To make sure that these different perspec-
tives were considered in the drafting process, four teams of 
volunteers were formed with roughly 10 practitioners and 
judges on each team, divided by practice: (1) personal injury/
products liability; (2) commercial litigation; (3) employment/
civil rights; and (4) complex litigation. Two leaders, one plain-
tiff practitioner and one defense practitioner, were designated 
for each team. 

The Hon. Lee H. Rosenthal and Prof. Steven Gensler agreed 
to be the project’s reporters. In late March 2015, the reporters 
provided the four teams a 75-page study, detailing background 
information about the 2015 rules amendments and proposing 
approaches for implementing the proportionality amendments. 
To a large extent, the study built on approaches adopted as best 
practices by judges who have been strong proponents of the 
“proportionality principles” for many years. Key points in the 
study were identified and set out in a stand-alone, 12-page set 
of guidelines and practices. 

The study and the draft guidelines and practices were circu-
lated to the 40 volunteers to get a general sense of the group’s 
thinking. After reviewing the comments, the reporters revised 
the guidelines and practices and produced the Second Draft in 
late May. 

The four teams circulated proposed edits among themselves 
and held one or more conference calls in June/July. They submit-
ted joint comments, which were circulated among the four 
teams. In late July, the reporters revised the draft to account 

for the comments, deferring consideration of inconsistent or 
disputed suggestions for further comment from the teams. 

On July 31, 2015, the Third Draft was circulated to the 
teams and sent to 300 practitioners active in the area. The 
Third Draft was also posted for three weeks on the Center’s 
website in case others were interested and wished to comment. 
Thirty-three individuals and organizations, primarily repre-
senting lawyers practicing employment discrimination law, 
submitted comments and proposed edits, all of which were 
considered by the reporters. 

The reporters prepared a Fourth Draft and met with the 
eight team leaders and an additional judge in a one-day 
drafting session in Dallas on August 28 to refine the draft and 
address lingering disagreements. The Fifth Draft was forwarded 
to the volunteers on Sept. 4, 2015. 

The Guidelines and Practices are the culmination of a process 
that began in November 2014. Although the Duke Law 
Judicial Studies Center retained editorial control, this iterative 
drafting process provided multiple opportunities for the volun-
teers on the four teams to confer, suggest edits, and comment 
on the guidelines and practices. Substantial revisions were 
made during the process. Many compromises, affecting matters 
on which the 40 volunteer contributors hold passionate views, 
were also reached. But the Guidelines and Practices should not be 
viewed as representing unanimous agreement, and individual 
volunteer contributors may not necessarily agree with every 
guideline and practice. In addition, the Guidelines and Practices 
may not necessarily reflect the official position of Duke Law 
School as an entity or of its faculty or of any other organization, 
including the Judicial Conference of the United States. 

The Guidelines and Practices were completed after an inten-
sive one-year effort involving the bench, bar, and academy 
intended to meet the immediate need of the bench and bar for 
guidance on amendments taking effect in December 2015. 
Recognizing that case law and case-management techniques 
quickly evolve, the Guidelines and Practices will be periodically 
updated. The updating will be informed by separate regional 
conferences held by the Center with smaller groups of judges 
and practitioners evaluating the Guidelines and Practices. A 
major conference will follow in 18 to 24 months, and the 
Guidelines and Practices will be revised in light of bench and bar 
actual experience. 

By bringing together the strengths of prominent judges, 
practitioners, and law professors to bear on important issues 
affecting the civil litigation system, the Center is fulfilling its 
mission to improve the administration of justice. 

John K. Rabiej
Director, Duke Law School Center for Judicial Studies  
     
Malini Moorthy
Chair, Center Advisory Council

Sept. 10, 2015
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I. The Guidelines
These guidelines for applying the 2015 

“proportionality” amendments to the 

Federal Rules of Civil Procedure discuss 

what the amendments mean, what they 

did and did not change, and ways to 

understand their impact and meaning. 

The guidelines add some flesh to the bones 

of the rule text and Committee Note and 

explore how the amendments intersect 

with other rule provisions. The guidelines 

are, of course, not part of the rules and 

have no binding effect. They are a resource 

for judges, lawyers, and litigants who 

must understand the amendments and 

their impact to use and comply with the 

rules governing discovery.
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Rule 2 b 1  de nes the scope of discovery as any 
nonprivileged matter that is relevant to any party’s claim 
or defense and proportional to the needs of the case.” 
Proposed discovery must be both relevant and propor-
tional to be within the scope that Rule 26(b)(1) permits. 
The Rule 26(b)(1) amendments, however, do not alter 
the parties’ existing discovery obligations or create new 
burdens.

COMMENTARY

Discovery that seeks relevant and nonprivileged information is 
within the permitted scope of discovery only if it is proportional to 
the needs of the case.

As used in Rule 26(b)(1), proportionality describes:
(a)  the six factors to be considered in allowing or limiting 

discovery to make it reasonable in relationship to a particu-
lar case;

(b)  the criteria for identifying when the discovery meets that 
goal;  

(c)  the analytical process of identifying the limits, including 
what information is needed to decide what discovery to 
allow and what discovery to defer or deny; and

(d)  the goal itself. 

Rule 26(b)(1) identi es six factors for the parties1 and 
the judge to consider in determining whether proposed 
discovery is proportional to the needs of the case.” As 
discussed further in Guideline 3, the degree to which 
any factor applies and the way it applies depend on the 
facts and circumstances of each case.

   
GUIDELINE 2(A): Importance of Issues at Stake”  
This factor focuses on measuring the importance of the 

issues at stake in the particular case. This factor recog-
nizes that many cases raise issues that are important 
for reasons beyond any money the parties may stand to 
gain or lose in a particular case.  

COMMENTARY

A case seeking to enforce constitutional, statutory, or common-
law rights, including a case led under a statute using attorney 
fee-shifting provisions to encourage enforcement, can serve 
public and private interests that have an importance beyond any 
damages sought or other monetary amounts the case may involve. 

GUIDELINE 2(B): Amount in Controversy” 
This factor examines what the parties stand to gain or 
lose nancially in a particular case as part of deciding 
what discovery burdens and expenses are reasonable 
for that case. The amount in controversy is usually the 
amount the plaintiff claims or could claim in good faith. 

COMMENTARY

If a speci c amount in controversy is alleged in the pleadings and 
challenged, or no speci c amount is alleged and the pleading is 
limited to asserting that the amount exceeds the jurisdictional 
minimum, the issue is how much the plaintiff could recover based 
on the claims asserted and allegations made. When an injunction 
or declaratory judgment is sought, the amount in controversy 
includes the pecuniary value of that relief. The amount-in-contro-
versy calculation can change as the case progresses, the claims and 
defenses evolve, and the parties and judge learn more about the 
damages or the value of the equitable relief. 

  



GUIDELINE 1

GUIDELINE 2
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GUIDELINE 2(C): Relative Access to Information” 
This factor addresses the extent to which each party has 
access to relevant information in the case. The issues to 
be examined include the extent to which a party needs 
formal discovery because relevant information is not 
otherwise available to that party. 

COMMENTARY

In a case involving information asymmetry” or inequality, in which 
one party has or controls signi cantly more of the relevant informa-
tion than other parties, the parties with less information or access 
to it depend on discovery to obtain relevant information. Parties 
who have more information or who control the access to it are often 
asked to produce signi cantly more information than they seek or 
are able to obtain from a party with less. 

The fact that a party has little discoverable information to 
provide others does not create a cap on the amount of discovery it 
can obtain. A party’s ability to take discovery is not limited by the 
amount of relevant information it possesses or controls, by the 
amount of information other parties seek from it, or by the amount 
of information it must provide in return. Discovery costs and 
burdens may be heavier for the party that has or can easily get the 
bulk of the essential proof in a case. 

When a case involves information asymmetry or inequality, 
proportionality requires permitting all parties access to necessary 
information, but without the unfairness that can result if the asym-
metries are leveraged by any party for tactical advantage. Unfair-
ness can occur when a party with signi cantly less information 
imposes unreasonable demands on the party who has voluminous 
information. Unfairness can also occur when a party with signi -
cantly more information takes unreasonably restrictive or dilatory 
positions in response to the other party’s requests. 

GUIDELINE 2(D): Parties’ Resources” 
This factor examines what resources are available to 
the parties for gathering, reviewing, and producing 
information and for requesting, receiving, and reviewing 
information in discovery. Resources” means more than 
a party’s nancial resources. It includes the technological, 
administrative, and human resources needed to perform 
the discovery tasks. 

COMMENTARY

In general, more can be expected of parties with greater resources 
and less of parties with scant resources, but the impact of the 
parties’ reasonably available resources on the extent or timing of 
discovery must be speci cally determined for each case. 

As with all of the factors, this factor is only one consideration. 
Even if one party has signi cantly greater resources, this factor 
does not require that party to provide all or most of the discovery 
proposed simply because it is able to do so. Nor does it mean that 
parties with limited resources can refuse to provide relevant infor-
mation simply because doing so would be dif cult for nancial or 
other reasons. A party’s ability to take discovery is not limited by 
the resources it has available to provide discovery in return.

The basic point is what resources a party reasonably has 
available for discovery, when it is needed. Evaluating the resources 
a party can reasonably be expected to expend on discovery may 
require considering that party’s competing demands for those 
resources. 

 
GUIDELINE 2(E):  Importance of Discovery” 
This factor examines the importance of the discovery to 
resolving the issues in the case.

COMMENTARY

One aspect of this factor is to identify what issues or topics are the 
subject of the proposed discovery and how important those issues 
and topics are to resolving the case. Discovery relating to a central 
issue is more important than discovery relating to a peripheral 
issue. Another aspect is the role of the proposed discovery in 
resolving the issue to which that discovery is directed. If the 
information sought is important to resolving an issue, discovery to 
obtain that information can be expected to yield a greater bene t 
and justi es a heavier burden, especially if the issue is important 
to resolving the case or materially advances resolution. If the infor-
mation sought is of marginal or speculative usefulness in resolving 
the issue, the burden is harder to justify, especially if the issue is 
not central to resolving the case or is unlikely to materially advance 
case resolution. 

Understanding the importance of proposed discovery may 
involve assessing what the requesting party is realistically able to 
predict about what added information the proposed discovery will 
yield and how bene cial it will be. 
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GUIDELINE 2(F): Whether the Burden or Expense 
Outweighs Its Likely Bene t 
This factor identi es and weighs the burden or expense 
of the discovery in relation to its likely bene t. There is 
no xed burden-to-bene t ratio that de nes what is or 
is not proportional. When proportionality disputes arise, 
the party in the best position to provide information 
about the burdens, expense, or bene ts of the proposed 
discovery ordinarily will bear the responsibility for doing 
so. Which party that is depends on the circumstances. 
In general, the party from whom proposed discovery is 
sought ordinarily is in a better position to specify and 
support the burdens and expense of responding, while 
the party seeking proposed discovery ordinarily is in a 
better position to specify the likely bene ts by explain-
ing why it is seeking and needs the discovery.

COMMENTARY

In general, proposed discovery that is likely to return important 
information on issues that must be resolved will justify expending 
more resources than proposed discovery seeking information that 
is unlikely to exist, that may be hard to nd or retrieve, or that is on 
issues that may be of secondary importance to the case, that may 
be deferred until other threshold or more signi cant issues are 
resolved, or that may not need to be resolved at all.   

If a party objects that it would take too many hours, consume 
unreasonable amounts of other resources, or impose other 
burdens to respond to the proposed discovery, the party should 
specify what it is about the search, retrieval, review, or produc-
tion process that requires the work or time or that imposes other 
burdens. 

If a party objects to the expense of responding to proposed 
discovery, the party should be prepared to support the objection 
with an informed estimate of what the expenses would be and 
how they were determined, specifying what it is about the source, 
search, retrieval, review, or production process that requires the 
expense estimated. 

If a party requests discovery and it is objected to as overly 
burdensome or expensive, the requesting party should be 
prepared to specify why it requested the information and why it 
expects the proposed discovery to yield that information. Assessing 

whether the requesting party has adequately speci ed the likely 
bene ts of the proposed discovery may involve assessing the 
information the requesting party already has, whether through its 
own knowledge, through publicly available sources, or through 
discovery already taken. 

A party with inferior access to discoverable information relevant 
to the claims or defenses may also have inferior access to the 
information needed to evaluate the bene t, cost, and burden of 
the discovery sought. Assessing the bene ts of proposed discovery 
may also involve assessing how well the requesting party is able to 
predict what added information the proposed discovery will yield 
and how bene cial it will be. 

 Party cooperation is particularly important in understanding 
the burdens or bene ts of proposed discovery and in resolving 
disputes. The parties should be prepared to discuss with the judge 
whether and how they communicated with each other about 
those burdens or bene ts. The parties should also be prepared to 
suggest ways to modify the requests or the responses to reduce 
the burdens and expense or to increase the likelihood that the 
proposed discovery will be bene cial to the case. 

Rule 26(b)(2)(B) addresses a speci c type of burden argument 
— that discovery should not proceed with respect to a particular 
source of electronically stored information because accessing infor-
mation from that source is unduly burdensome or costly. Examples 
might include information stored using outdated or legacy” 
technology or information stored for disaster recovery rather than 
archival purposes that would not be searchable or even usable 
without signi cant effort. Rule 26(b)(2)(B) has speci c provisions 
for discovery from such sources. Those provisions do not apply to 
discovery from accessible sources, even if that discovery imposes 
signi cant burden or cost. 

Applying the six proportionality factors depends on the 
informed judgment of the parties and the judge, analyz-
ing the facts and circumstances of each case. The weight 
or importance of any factor varies depending on the facts 
and circumstances of each case. 

COMMENTARY

The signi cance of any factor depends on the case. The parties and 
the judge must consider each factor to determine the degree to 
which and the way the factor applies in that case. The factors that 

GUIDELINE 3
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apply and their weight or importance can vary at different times in 
the same case, changing as the case proceeds.

No proportionality factor has a prescribed or preset weight or 
signi cance. No one factor is intrinsically more important or enti-
tled to greater weight than any other.

The order in which the proportionality factors appear in the Rule 
text does not signify preset importance or weight in a particular 
case. The 2015 amendments reordered some of the factors to 
defeat any argument that the amount in controversy was the most 
important factor because it was listed rst.

The Rule 26(b)(1) amendments do not require a party 
seeking discovery to show in advance that the proposed 
discovery is proportional.

COMMENTARY 

The 2015 amendments to Rule 26(b)(1) do not alter the parties’ 
existing obligations under the discovery rules. The obligations 
unchanged by the amendments include obligations under: 

Rule 26(g), requiring parties to consider discovery burdens and 
bene ts before requesting discovery or responding or objecting 
to discovery requests and to certify that their discovery requests, 
responses, and objections meet the rule requirements;

Rule 34, requiring parties to conduct a reasonable inquiry in 
responding to a discovery request; and

Rule 26(c), Rule 26(f), Rule 26(g), and Rule 37(a), among 
others, requiring parties to communicate with each other about 
discovery planning, issues, and disputes. The need for communi-
cation is particularly acute when questions concerning burden and 
bene t arise because one side often has information that the other 
side may not know or appreciate. 

The 2015 amendments do not require the requesting party to 
make an advance showing of proportionality. Unless speci c ques-
tions about proportionality are raised by a party or the judge, there 
is no need for the requesting party to make a showing of or about 
proportionality. The amendments do not authorize a party to object 
to discovery solely on the ground that the requesting party has not 
made an advance showing of proportionality.

The amendments do not authorize boilerplate objections or 
refusals to provide discovery on the ground that it is not propor-
tional. The grounds must be stated with speci city. Boilerplate 
objections are insuf cient and risk violating Rule 26(g). Objections  

that state with speci city why the proposed discovery is not propor-
tional to the needs of the case are permissible. 

The amendments do not alter the existing principles or frame-
work for determining which party must bear the costs of respond-
ing to discovery requests. 

If a party asserts that proposed discovery is not propor-
tional because it will impose an undue burden, and the 
opposing party responds that the proposed discovery 
will provide important bene ts, the judge should assess 
the competing claims under an objective reasonable-
ness standard. 

     
COMMENTARY

In deciding whether a discovery request is proportional to the 
needs of the case, only reasonable (or the reasonable parts of) 
expenses or burdens should be considered. 

Changes in technology can affect the context for applying the 
objective reasonableness standard. It is appropriate to consider 
claims of undue burden or expense in light of the bene ts and 
costs of the technology that is reasonably available to the parties.  

It is generally not appropriate for the judge to order a party to 
purchase or use a speci c technology, or use a speci c method, to 
respond to or to conduct discovery. In assessing discovery expenses 
and burdens and the time needed for discovery, however, it may 
be appropriate for the judge to consider whether a party has been 
unreasonable in choosing the technology or method it is using. 

GUIDELINE 4

GUIDELINE 5
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II. The Practices
The following practices suggest useful 

ways to achieve proportional discovery 

in specific cases. There is no one-size-fits-

all approach. While practices that would 

advance proportional discovery in one case 

might hinder it in others, the suggestions 

may be helpful in many cases and worth 

considering in most. Although many of 

these suggestions are framed in terms of 

judges’ case-management practices, they 

are intended to provide helpful guidance  

to lawyers and litigants as well.
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The parties should engage in early, ongoing, and mean-
ingful discovery planning. The judge should make it 
clear from the outset that the parties are expected to 
plan for and work toward proportional discovery. If 
there are disputes the parties cannot resolve, the parties 
should promptly bring them to the judge. The judge 
should make it clear from the outset that he or she will 
be available to promptly address the disputes.

COMMENTARY

The judge and the parties share responsibility for ensuring that 
discovery is proportional to the needs of the case.

The parties are usually in the best position to know which 
subjects and sources will most clearly and easily yield the most 
promising discovery bene ts. In many cases, the parties use their 
knowledge of the case to set discovery priorities that achieve 
proportionality. When that does not occur, judges play a critical role 
by taking appropriate steps to ensure that discovery is proportional 
to the needs of the case. 

Judges have many practices available to work toward propor-
tionality. They include: (1) orders issued early in the case communi-
cating the judge’s expectations about how the parties will conduct 
discovery; (2) setting procedures for the parties to promptly iden-
tify disputes and attempt to resolve them, and if they cannot do so 
to bring them to the judge for prompt consideration; (3) setting 
procedures to enable the parties to engage the judge promptly 
and ef ciently when necessary; and (4) communicating the judge’s 
willingness to be available when necessary. 

The practices that follow provide examples of approaches that 
judges and parties have used to timely and ef ciently resolve 
discovery disputes, ranging from objections to overly expansive 
requests to objections to obstructive or dilatory responses.

While the judge has the ultimate responsibility for determining 
the boundaries of proportional discovery, the process of achieving 
proportional discovery is most effective and ef cient, and the like-
lihood of achieving it is greatest, when the parties and the judge 
work together.

The judge should consider issuing an order in advance 
of the parties’ Rule 26(f) conference that clearly commu-
nicates what the judge expects the parties to discuss at 
the conference, to address in their Rule 26(f) report, and 
to be prepared to discuss at a Rule 16 conference with 
the judge. 

COMMENTARY

The Rule 26(f) conference is a critical rst step in achieving 
proportionality. The judge should make clear — by order or other 
manner the judge chooses — that the parties are expected to have 
a meaningful discussion and exchange of information during the 
Rule 26(f) conference and what the parties are expected to cover. 
The judge should also make clear that the Rule 26(f) report will be 
reviewed and addressed at the Rule 16 conference. Judges follow-
ing this practice often issue a form order that is routinely sent 
shortly after the case is led, along with the order sent to set the 
date to le the Rule 26(f) report or to hold the Rule 16 conference.

In a case in which the judge has a basis to expect that discov-
ery will be voluminous or complex, or in which there is likely to 
be signi cant disagreement about discovery, the judge might 
consider scheduling a conference call with the parties before they 
hold their Rule 26(f) conference.

Some districts address these practices in their local guidelines 
or rules. 

 

The judge should consider holding a live” Rule 16(b) 
case-management conference, in person if practical, 
or by conference call or videoconference if distance or 
other obstacles make in-person attendance too costly or 
dif cult.

COMMENTARY

A live” interactive conference provides the judge and the parties 
the best opportunity to meaningfully discuss what the discovery 

PRACTICE 1 PRACTICE 2

PRACTICE 3
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will be, where it should focus and why, and how the planned 
discovery relates to the overall case plan. A live interactive confer-
ence allows the judge to ask follow-up questions and probe the 
responses to obtain better information about the bene ts and 
burdens likely to result from the proposed subjects and sources 
of discovery. A live interactive conference also provides the judge 
an opportunity to explore related matters, such as whether an 
expected summary judgment motion might in uence the timing, 
sequence, or scope of planned discovery.

The parties and the judge should take advantage of technology 
to facilitate live interactive case-management and other confer-
ences and hearings when in-person attendance is impractical.

In some cases, more than one live case-management confer-
ence might be appropriate. In a case in which discovery is likely to 
be voluminous or complex, or in which there is likely to be signif-
icant disagreement about discovery, the judge and parties should 
consider whether to schedule periodic live conferences or hearings, 
which can be canceled if not needed.

Some districts address this practice in their local guidelines or 
rules.

The judge should ensure that the parties have consid-
ered what facts can be stipulated to or are undisputed 
and can be removed from discovery.

COMMENTARY

Discovery about matters that are not in dispute and to which the 
parties can stipulate is often inherently disproportionate because it 
yields no bene t. The judge should ensure — through an order, in a 
Rule 16 conference, or in another manner — that the parties are not 
conducting discovery into matters subject to stipulation. The judge 
should also work with the parties to identify matters that are not in 
dispute and need not be the subject of discovery, even if no formal 
stipulation is issued.

A live interactive case-management conference provides an 
excellent opportunity for the judge to raise these questions with 
the parties.

In many cases, the parties will initially focus discovery on 
information relevant to the most important issues, avail-
able from the most easily accessible sources. In a case in 
which the parties have not done so, or in which discovery 
is likely to be voluminous or complex, or in which there 
is likely to be signi cant disagreement about relevance 
or proportionality, the parties and the judge should 
consider initially focusing discovery on the subjects and 
sources that are most clearly proportional to the needs 
of the case. The parties and the judge should use the 
results of that discovery to guide decisions about further 
discovery. 

COMMENTARY

The information available at the start of the case is often enough to 
allow the parties to identify subjects and sources of discovery that 
are both highly relevant and accessible without undue burden or 
expense. Discovery into those subjects and from those sources is 
usually proportional to the needs of the case because it is likely to 
yield valuable information with relatively less cost and effort. In 
many cases, the parties initially focus discovery on these subjects 
and sources without judicial involvement and without explicitly 
labeling it as proportional” or focused.”

If the parties have not thought through discovery, or the discov-
ery is likely to be voluminous or complex, or there is likely to be 
signi cant disagreement about relevance or proportionality, the 
judge should encourage the parties to consider initially focus-
ing discovery on the information central to the most important 
subjects, available from the most easily accessible sources of that 
information. The parties and the judge can use the information 
obtained to guide decisions about further discovery. For example, 
the parties can use the information to decide whether to make 
additional discovery requests or how to frame them. The judge can 
use the information to help understand and resolve proportionality 
or other questions that may arise during further discovery.

The objective of this approach is to identify good places for 
discovery to begin, deferring until later more dif cult questions 
about where discovery should end. This approach is sometimes 
described as conducting discovery into the low-hanging fruit” and 
using that information to decide whether more is needed and what 
that should be.

PRACTICE 4

PRACTICE 5





The parties are usually in the best position to determine 
whether and how to focus discovery in their cases. In some cases, 
it is suf cient and preferable for the judge simply to verify that the 
parties have adequately planned for discovery. In other cases, the 
judge may need to explore options with the parties to help work 
toward reaching an agreement.

It may make sense for the parties and the judge to focus early 
discovery on a particular issue, claim, or defense. For example, a 
case may raise threshold questions such as jurisdiction, venue, or 
limitations that are best decided early because the answers impact 
whether and what further discovery is needed. In some cases, this 
may be clear after initial disclosures are exchanged. In other cases, 
it may be necessary for the parties to exchange more information 
to identify whether and where early discovery might focus.

If the parties have conducted focused early discovery and more 
discovery is sought, no heightened showing is required. The parties 
and the judge will have more information to assess proportionality, 
but the factors and their application do not change simply because 
some discovery has occurred.

A judge who holds a live Rule 16 conference can address with 
the parties the potential bene ts of focusing early discovery 
and his or her expectations about how the parties will conduct 
it. The judge can address concerns that one or more parties will 
misunderstand the process or engage in inappropriate tactics. The 
judge might consider discussing with the parties what objections 
typically would or would not be appropriate. If the parties have 
reached agreement on how to focus early discovery to get the most 
important information from the most accessible sources, there 
should be few occasions for objections on relevance or proportion-
ality grounds.

Judges should consider using other tools designed to facilitate 
and accelerate the exchange of core information. For example, 
judges should consider using the Initial Discovery Protocols for 
Employment Cases Alleging Adverse Action in cases where they 
apply. Developed jointly by experienced plaintiff and defense attor-
neys, these protocols are pattern discovery requests that identify 
documents and information that are presumptively not objection-
able and that must be produced at the start of the lawsuit. The 
self-described purpose of these protocols is to encourage parties 
and their counsel to exchange the most relevant information and 
documents early in the case, to assist in framing the issues to be 
resolved and to plan for more ef cient and targeted discovery.” The 
protocols are another way to work toward proportional discovery 
and have been used effectively in courts around the country. 
It is expected that work will be undertaken to develop similar 
subject-speci c discovery protocols for other practice areas.

In a case in which discovery will initially focus on partic-
ular subjects or sources of information, the judge should 
consider including guidance in the Rule 16(b) case-man-
agement order. 

 

COMMENTARY

While focusing early discovery can advance the goal of proportion-
ality, it can also cause concern to some litigants. Some may worry 
that it will be used as a tool to restrict discovery, fearing that they 
will be required to make a special case for proportionality before 
any additional discovery will be allowed. Others may worry that it 
will be used as a tool to protract discovery if additional rounds of 
discovery are viewed as a given regardless of how robust the initial 
efforts were or what information they yielded. Still others may 
worry that expressing an interest in focusing early discovery will be 
mischaracterized or misunderstood as a desire for a rigidly phased 
or staged discovery process. Absent any guidance from the judge, 
these and other concerns may lead parties to forego or resist focus-
ing early discovery even when it would make sense to do so.

The judge should consider taking steps to avoid misunderstand-
ing and provide clarity. The judge might consider including a state-
ment in the Rule 16(b) case-management order acknowledging 
that the parties are initially conducting discovery into certain issues 
or from certain sources and will use the results to guide decisions 
about further discovery. The judge might consider dividing the 
discovery period, using an interim deadline for completing early 
discovery and a later deadline for completing further discovery that 
is warranted. Whether the judge formally divides the discovery 
period or simply guides the parties to focus their early discovery, 
the judge might nd it helpful to schedule a discovery status 
conference or ask for a report after the early discovery is complete.

If discovery is focused on particular subjects or sources, the 
parties and the judge should consider whether this may require 
some individuals to be deposed more than once, or require the 
responding party to search a source more than once. If so, the 
parties and the judge should address the issues, whether by 
adjusting the discovery to avoid repeat efforts, expressly leaving 
open the possibility of limited additional discovery from the same 
witness or source, or specifying other appropriate steps.

 If the parties reach agreement on subjects or sources for early 
focused discovery, a party stipulation or a court order might also 
specify ways to streamline that discovery, including arranging for 
the informal exchange of information. 
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PRACTICE 6



The judge should consider requiring the parties to 
request a conference before ling a motion relating to 
discovery, including a motion to compel or to quash 
discovery or seeking protection from discovery. 

 

COMMENTARY

A live pre-motion conference is often an effective way to promptly, 
ef ciently, and fairly resolve a discovery dispute. The conference 
often resolves the dispute, either by leading to an agreed reso-
lution or by providing the judge with the information needed to 
rule. The case remains on track, the parties are saved expense, and 
the parties and judge are saved the work and time associated with 
formal motion practice that is often unnecessary. If the pre-motion 
conference indicates that some brie ng or additional information 
on speci c issues would be helpful, the judge can focus further 
work on the speci c issues that require it.

The judge might consider requiring the party requesting a 
pre-motion conference on a discovery dispute to send a short 
communication — often limited to two pages — describing (not 
arguing) the issues that need to be addressed and allowing a 
similarly limited response.

The judge can include a pre-motion conference requirement 
and procedure in the case-management order issued under Rule 
16(b). The procedure can include provisions for using telephone 
and video conferences if one or more of the parties cannot attend 
in person. 

Some districts address this practice in their local guidelines or rules.

When proposed discovery would not or might not be 
proportional if allowed in its entirety, the judge should 
consider whether it would be appropriate to grant the 
request in part and defer deciding the remaining issues.

 

COMMENTARY

Allowing the proposed discovery in part can further an iterative 
process. The discovery allowed may be all that is needed, or it may 
clarify what further discovery is appropriate. Deferring a decision 
on whether to allow the rest of the proposed discovery gives the 

judge and parties more information to decide whether all or part of 
it is proportional.

Sampling can be used to determine whether the likely bene ts 
of the proposed discovery, or the burdens and costs of producing it, 
warrant granting all or part of the remaining request at a later time.

If a modi ed request would be proportional, the judge 
ordinarily should permit the proportional part of the discovery. 
However, the judge is under no obligation to do so and may rule 
on the discovery request as made.

The parties and judge should consider other discovery 
rules and tools that may be helpful in achieving fair, 
ef cient, and cost-effective discovery. 

COMMENTARY

Other discovery rule changes and tools, not part of the proportion-
ality amendments, should be considered as part of the judge’s and 
parties’ overall plan for fair, workable, ef cient, and cost-effective 
discovery and case resolution. 

Rule 34 is amended to allow a requesting party to deliver docu-
ment requests to another party before the Rule 26(f) conference. 
The requests are not considered served until the meeting, and the 
30-day period to respond does not start until that date. The early 
opportunity to review the proposed requests allows the respond-
ing party to investigate and identify areas of concern or dispute. 
The parties can discuss and try to resolve those areas at the Rule 
26(f) conference on an informed basis. If disputes remain, the 
parties should use the Rule 26(f) report and the Rule 16(b) confer-
ence to bring them to the court for early resolution. 

As an alternative to the formal mechanism that now exists under 
Rule 34, some lawyers may prefer to share draft, unsigned document 
requests, interrogatories, and requests for admission. Both the 
formal and informal practices prompt an informed, early conversa-
tion about the parties’ respective discovery needs and abilities.

Rule 34 is also amended to prohibit boilerplate objections 
to requested discovery, including objections to proportionality, 
and to require the responding party to state whether documents 
are being withheld on the basis of objections. A judge’s prompt 
enforcement of these requirements can be very helpful in manag-
ing discovery.

Rule 26(c) makes explicit judges’ authority to shift some or all 
of the reasonable costs of discovery on a good cause showing if a 
party from whom discovery is sought moves for a protective order. 
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PRACTICE 7

PRACTICE 8

PRACTICE 9





A judge may, as an alternative to denying all of the requested 
discovery, order that some or all of the discovery may proceed on 
the condition that the requesting party bear some or all of the 
reasonable costs to respond.  The longstanding presumption in 
federal-court discovery practice is that the responding party bears 
the costs of complying with discovery requests. That presumption 
continues to apply. The 2015 amendments to Rule 26(c) make that 
authority explicit but do not change the good cause requirement or 
the circumstances that can support nding good cause.

Rule 37(e) is amended to clarify when and how a judge may 
respond to a party’s inability to produce electronically stored 
information because it was lost and the party failed to take 
reasonable steps to preserve it. It provides a nationally uniform 
standard for when a judge may impose an adverse inference 
instruction or other serious sanctions. It responds to the concern 
that some persons and entities were over-preserving out of fear 
their actions would later be judged under the most demanding 
circuit standards. Working toward proportionality in preservation is 
an important part of achieving proportionality in discovery overall. 
Other rule amendments emphasize the need for careful attention 
to preservation issues. Rule 26(f) has been amended to add preser-
vation of electronically stored information to the list of issues to be 
addressed in the parties’ discovery plan. Rule 16(b) is amended to 
add preservation of electronically stored in formation to the list of 
issues the case-management order may address.

Rule 16(b) and Rule 26(f) have been amended to encourage the 
use of orders under Rule 502(d) of the Federal Rules of Evidence 
providing that producing information in the litigation does not 
waive attorney-client privilege or work-product protection, either in 
that litigation or in subsequent litigation. Nonwaiver orders under 
Federal Rule of Evidence 502(d) can promote proportionality by 
reducing the time, expense, and burden of privilege review and 
waiver disputes.

Questions impacting and approaches to discovery are usually 
best explored in a live conference between the judge and the 
parties, preferably before formal discovery-related motions (such as 
under Rule 26(c) or Rule 37(a)) and accompanying briefs are led. 
A live Rule 16 or pre-motion conference enables the judge and 
the parties to examine how the various discovery tools can best be 
used to create and implement an effective discovery and case- 
management plan.

The parties and the judge should consider using technol-
ogy to help achieve proportional discovery.

 

COMMENTARY

Technology can help proportionality by decreasing the burden 
or expense, or by increasing the likely bene t, of the proposed 
discovery.

When the discovery involves voluminous amounts of electron-
ically stored information, the parties and judge should consider 
using technologies designed to categorize or prioritize documents 
for human review.

Because technology evolves quickly, the parties and the judge 
should not limit themselves in advance to any particular technol-
ogy or approach to using it. Instead, the parties and the judge 
should consider what speci c technology and approach works best 
for the particular case and discovery.

1 These guidelines and practices use the word “parties” to cover lawyers and 
represented litigants, although many of the practices apply usefully to cases 
involving unrepresented litigants as well.  

60                                        VOL. 99 NO. 3

PRACTICE 10



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     

 

TAB-3.1 
May 2016 Annotated Version of the 

Discovery Proportionality Guidelines and 
Practices, with Recent Case Law 

 



1 

Guidelines and Practices for Implementing the 2015 Discovery 
Amendments to Achieve Proportionality 

Duke Law Center for Judicial Studies 
April 20, 2016 

(Annotated Version)1 
 

I. GUIDELINES 

 
Guideline 1: Rule 26(b)(1) defines the scope of discovery as “any nonprivileged matter that 
is relevant to any party’s claim or defense and proportional to the needs of the case.”1 
Proposed discovery must be both relevant2 and proportional to be within the scope that 
Rule 26(b)(1) permits.3 The Rule 26(b)(1) amendments,4 however, do not alter the parties’ 
existing discovery obligations or create new burdens.5  

 
Commentary 

 
Discovery that seeks relevant and nonprivileged information is within the permitted scope of 
discovery only if it is proportional to the needs of the case.6 
 
As used in Rule 26(b)(1), proportionality describes: 
 

(a) the six factors to be considered in allowing or limiting discovery to make it reasonable in 
relationship to a particular case; 

(b) the criteria for identifying when the discovery meets that goal;  
(c) the analytical process of identifying the limits, including what information is needed to 

decide what discovery to allow and what discovery to defer or deny; and 
(d) the goal itself.7  

 
COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 

 
“Information is discoverable under revised Rule 26(b)(1) if it is relevant to any party’s claim or 
defense and is proportional to the needs of the case. The considerations that bear on proportionality 
are moved from present Rule 26(b)(2)(C)(iii), slightly rearranged and with one addition.” 
 
“The former provision for discovery of relevant but inadmissible information that appears 
‘reasonably calculated to lead to the discovery of admissible evidence’ is also deleted. The phrase 
has been used by some, incorrectly, to define the scope of discovery. As the Committee Note to 
the 2000 amendments observed, use of the ‘reasonably calculated’ phrase to define the scope of 
discovery ‘might swallow any other limitation on the scope of discovery.’ The 2000 amendments 
sought to prevent such misuse by adding the word ‘Relevant’ at the beginning of the sentence, 

                                                             
1 Annotations prepared by Lauren Sanders, 2016 J.D. candidate at Duke Law School and executive director of the 
Duke Journal of Gender Law & Policy under oversight of Thomas B. Metzloff, Professor of Law, Duke Law 
School.  Annotations updated monthly. 
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making clear that ‘relevant’ means within the scope of discovery as defined in this subdivision . . 
. .’ The ‘reasonably calculated” phrase has continued to create problems, however, and is removed 
by these amendments. It is replaced by the direct statement that ‘Information within this scope of 
discovery need not be admissible in evidence to be discoverable.’ Discovery of nonprivileged 
information not admissible in evidence remains available so long as it is otherwise within the scope 
of discovery.” 
 
 
Guideline 2: Rule 26(b)(1) identifies six factors for the parties and the judge to consider in 
determining whether proposed discovery is “proportional to the needs of the case.”8 As 
discussed further in Guideline 3, the degree to which any factor applies and the way it 
applies depend on the facts and circumstances of each case.  

 
COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 

 
“The present amendment restores the proportionality factors to their original place in defining the 
scope of discovery. This change reinforces the Rule 26(g) obligation of the parties to consider 
these factors in making discovery requests, responses, or objections.” 
 
 
Guideline 2(A): “Importance of Issues at Stake” — This factor focuses on measuring the 
importance of the issues at stake in the particular case. This factor recognizes that many 
cases raise issues that are important for reasons beyond any money the parties may stand 
to gain or lose in a particular case.9  

 
Commentary 

 
A case seeking to enforce constitutional, statutory, or common-law rights, including a case filed 
under a statute using attorney fee-shifting provisions to encourage enforcement, can serve public 
and private interests that have an importance beyond any damages sought or other monetary 
amounts the case may involve.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“The 1983 Committee Note recognized “the significance of the substantive issues, as measured in 
philosophic, social, or institutional terms. Thus the rule recognizes that many cases in public policy 
spheres, such as employment practices, free speech, and other matters, may have importance far 
beyond the monetary amount involved.” Many other substantive areas also may involve litigation 
that seeks relatively small amounts of money, or no money at all, but that seeks to vindicate vitally 
important personal or public values.” 
 
 
Guideline 2(B): “Amount in Controversy” — This factor examines what the parties stand 
to gain or lose financially in a particular case as part of deciding what discovery burdens 
and expenses are reasonable for that case.10 The amount in controversy is usually the 
amount the plaintiff claims or could claim in good faith.  
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Commentary 
 
If a specific amount in controversy is alleged in the pleadings and challenged, or no specific 
amount is alleged and the pleading is limited to asserting that the amount exceeds the jurisdictional 
minimum, the issue is how much the plaintiff could recover based on the claims asserted and 
allegations made. When an injunction or declaratory judgment is sought, the amount in controversy 
includes the pecuniary value of that relief. The amount-in-controversy calculation can change as 
the case progresses, the claims and defenses evolve, and the parties and judge learn more about 
the damages or the value of the equitable relief.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“It also is important to repeat the caution that the monetary stakes are only one factor, to be 
balanced against other factors.”  
 

  
Guideline 2(C): “Relative Access to Information” — This factor addresses the extent to 
which each party has access to relevant information in the case.11 The issues to be 
examined include the extent to which a party needs formal discovery because relevant 
information is not otherwise available to that party.  

 
Commentary 

 
In a case involving “information asymmetry” or inequality, in which one party has or controls 
significantly more of the relevant information than other parties, the parties with less information 
or access to it depend on discovery to obtain relevant information. Parties who have more 
information or who control the access to it are often asked to produce significantly more 
information than they seek or are able to obtain from a party with less.  
 
The fact that a party has little discoverable information to provide others does not create a cap on 
the amount of discovery it can obtain. A party’s ability to take discovery is not limited by the 
amount of relevant information it possesses or controls, by the amount of information other parties 
seek from it, or by the amount of information it must provide in return. Discovery costs and 
burdens may be heavier for the party that has or can easily get the bulk of the essential proof in a 
case.  
 
When a case involves information asymmetry or inequality, proportionality requires permitting all 
parties access to necessary information, but without the unfairness that can result if the 
asymmetries are leveraged by any party for tactical advantage. Unfairness can occur when a party 
with significantly less information imposes unreasonable demands on the party who has 
voluminous information. Unfairness can also occur when a party with significantly more 
information takes unreasonably restrictive or dilatory positions in response to the other party’s 
requests.  
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COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 

“The direction to consider the parties’ relative access to relevant information adds new text to 
provide explicit focus on considerations already implicit in present Rule 26(b)(2)(C)(iii). Some 
cases involve what often is called “information asymmetry.” One party — often an individual 
plaintiff — may have very little discoverable information. The other party may have vast amounts 
of information, including information that can be readily retrieved and information that is more 
difficult to retrieve. In practice these circumstances often mean that the burden of responding to 
discovery lies heavier on the party who has more information, and properly so.” 
 
 
Guideline 2(D): “Parties’ Resources” — This factor examines what resources are available 
to the parties for gathering, reviewing, and producing information and for requesting, 
receiving, and reviewing information in discovery. “Resources” means more than a party’s 
financial resources.12 It includes the technological, administrative, and human resources 
needed to perform the discovery tasks.13  

 
Commentary 

 
In general, more can be expected of parties with greater resources and less of parties with scant 
resources, but the impact of the parties’ reasonably available resources on the extent or timing of 
discovery must be specifically determined for each case.  
 
As with all of the factors, this factor is only one consideration. Even if one party has significantly 
greater resources, this factor does not require that party to provide all or most of the discovery 
proposed simply because it is able to do so. Nor does it mean that parties with limited resources 
can refuse to provide relevant information simply because doing so would be difficult for financial 
or other reasons. 14 A party’s ability to take discovery is not limited by the resources it has available 
to provide discovery in return. 
 
The basic point is what resources a party reasonably has available for discovery, when it is needed. 
Evaluating the resources a party can reasonably be expected to expend on discovery may require 
considering that party’s competing demands for those resources.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 

“So too, consideration of the parties’ resources does not foreclose discovery requests addressed to 
an impecunious party, nor justify unlimited discovery requests addressed to a wealthy party. The 
1983 Committee Note cautioned that “[t]he court must apply the standards in an even-handed 
manner that will prevent use of discovery to wage a war of attrition or as a device to coerce a party, 
whether financially weak or affluent.” 
 
 
Guideline 2(E): “Importance of Discovery” — This factor examines the importance of the 
discovery to resolving the issues in the case.15 
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Commentary 
 
One aspect of this factor is to identify what issues or topics are the subject of the proposed 
discovery and how important those issues and topics are to resolving the case. Discovery relating 
to a central issue is more important than discovery relating to a peripheral issue.16 Another aspect 
is the role of the proposed discovery in resolving the issue to which that discovery is directed. If 
the information sought is important to resolving an issue, discovery to obtain that information can 
be expected to yield a greater benefit and justifies a heavier burden, especially if the issue is 
important to resolving the case or materially advances resolution. If the information sought is of 
marginal or speculative usefulness in resolving the issue, the burden is harder to justify, especially 
if the issue is not central to resolving the case or is unlikely to materially advance case resolution.17  
 
Understanding the importance of proposed discovery may involve assessing what the requesting 
party is realistically able to predict about what added information the proposed discovery will yield 
and how beneficial it will be.  
 
 
Guideline 2(F): Whether the Burden or Expense Outweighs Its Likely Benefit — This factor 
identifies and weighs the burden or expense of the discovery in relation to its likely 
benefit.18 There is no fixed burden-to-benefit ratio that defines what is or is not 
proportional. When proportionality disputes arise, the party in the best position to provide 
information about the burdens, expense, or benefits of the proposed discovery ordinarily 
will bear the responsibility for doing so. Which party that is depends on the 
circumstances.19 In general, the party from whom proposed discovery is sought ordinarily 
is in a better position to specify and support the burdens and expense of responding, while 
the party seeking proposed discovery ordinarily is in a better position to specify the likely 
benefits by explaining why it is seeking and needs the discovery.20 

 
Commentary 

 
In general, proposed discovery that is likely to return important information on issues that must be 
resolved will justify expending more resources than proposed discovery seeking information that 
is unlikely to exist, that may be hard to find or retrieve, or that is on issues that may be of secondary 
importance to the case, that may be deferred until other threshold or more significant issues are 
resolved, or that may not need to be resolved at all.    
 
If a party objects that it would take too many hours, consume unreasonable amounts of other 
resources, or impose other burdens to respond to the proposed discovery, the party should specify 
what it is about the search, retrieval, review, or production process that requires the work or time 
or that imposes other burdens.  
 
If a party objects to the expense of responding to proposed discovery, the party should be prepared 
to support the objection with an informed estimate of what the expenses would be and how they 
were determined, specifying what it is about the source, search, retrieval, review, or production 
process that requires the expense estimated. 21 
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If a party requests discovery and it is objected to as overly burdensome or expensive, the requesting 
party should be prepared to specify why it requested the information and why it expects the 
proposed discovery to yield that information.22 Assessing whether the requesting party has 
adequately specified the likely benefits of the proposed discovery may involve assessing the 
information the requesting party already has, whether through its own knowledge, through publicly 
available sources, or through discovery already taken.23  
 
A party with inferior access to discoverable information relevant to the claims or defenses may 
also have inferior access to the information needed to evaluate the benefit, cost, and burden of the 
discovery sought.24 Assessing the benefits of proposed discovery may also involve assessing how 
well the requesting party is able to predict what added information the proposed discovery will 
yield and how beneficial it will be.  
  
Party cooperation is particularly important in understanding the burdens or benefits of proposed 
discovery and in resolving disputes.25 The parties should be prepared to discuss with the judge 
whether and how they communicated with each other about those burdens or benefits. The parties 
should also be prepared to suggest ways to modify the requests or the responses to reduce the 
burdens and expense or to increase the likelihood that the proposed discovery will be beneficial to 
the case.26  
 
Rule 26(b)(2)(B) addresses a specific type of burden argument — that discovery should not 
proceed with respect to a particular source of electronically stored information because accessing 
information from that source is unduly burdensome or costly. Examples might include information 
stored using outdated or “legacy” technology or information stored for disaster recovery rather 
than archival purposes that would not be searchable or even usable without significant effort. Rule 
26(b)(2)(B) has specific provisions for discovery from such sources. Those provisions do not apply 
to discovery from accessible sources, even if that discovery imposes significant burden or cost.  
 

COMMITTEE NOTE, RULE 1 (DEC. 1, 2015) 
 

“Rule 1 is amended to emphasize that just as the court should construe and administer these rules 
to secure the just, speedy, and inexpensive determination of every action, so the parties share the 
responsibility to employ the rules in the same way. Most lawyers and parties cooperate to achieve 
these ends. But discussions of ways to improve the administration of civil justice regularly include 
pleas to discourage over-use, misuse, and abuse of procedural tools that increase cost and result in 
delay. Effective advocacy is consistent with — and indeed depends upon — cooperative and 
proportional use of procedure. 
 
This amendment does not create a new or independent source of sanctions. Neither does it abridge 
the scope of any other of these rules.” 
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“The parties may begin discovery without a full appreciation of the factors that bear on 
proportionality. A party requesting discovery, for example, may have little information about the 
burden or expense of responding. A party requested to provide discovery may have little 
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information about the importance of the discovery in resolving the issues as understood by the 
requesting party. Many of these uncertainties should be addressed and reduced in the parties’ Rule 
26(f) conference and in scheduling and pretrial conferences with the court. But if the parties 
continue to disagree, the discovery dispute could be brought before the court and the parties’ 
responsibilities would remain as they have been since 1983. A party claiming undue burden or 
expense ordinarily has far better information — perhaps the only information — with respect to 
that part of the determination. A party claiming that a request is important to resolve the issues 
should be able to explain the ways in which the underlying information bears on the issues as that 
party understands them. The court’s responsibility, using all the information provided by the 
parties, is to consider these and all the other factors in reaching a case-specific determination of 
the appropriate scope of discovery.” 
 
 
Guideline 3: Applying the six proportionality factors depends on the informed judgment 
of the parties and the judge, analyzing the facts and circumstances of each case.27 The 
weight or importance of any factor varies depending on the facts and circumstances of 
each case. 

 
Commentary 

 
The significance of any factor depends on the case. The parties and the judge must consider each 
factor to determine the degree to which and the way the factor applies in that case. The factors that 
apply and their weight or importance can vary at different times in the same case, changing as the 
case proceeds. 
 
No proportionality factor has a prescribed or preset weight or significance. No one factor is 
intrinsically more important or entitled to greater weight than any other.28 
 
The order in which the proportionality factors appear in the Rule text does not signify preset 
importance or weight in a particular case. The 2015 amendments reordered some of the factors to 
defeat any argument that the amount in controversy was the most important factor because it was 
listed first. 
 
 
Guideline 4: The Rule 26(b)(1) amendments do not require a party seeking discovery to 
show in advance that the proposed discovery is proportional. 

 
Commentary 

 
The 2015 amendments to Rule 26(b)(1) do not alter the parties’ existing obligations under the 
discovery rules. The obligations unchanged by the amendments include obligations under:  
 
Rule 26(g), requiring parties to consider discovery burdens and benefits before requesting 
discovery or responding or objecting to discovery requests and to certify that their discovery 
requests, responses, and objections meet the rule requirements; 
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Rule 34, requiring parties to conduct a reasonable inquiry in responding to a discovery request; 
and 
 
Rule 26(c), Rule 26(f), Rule 26(g), and Rule 37(a), among others, requiring parties to communicate 
with each other about discovery planning, issues, and disputes. The need for communication is 
particularly acute when questions concerning burden and benefit arise because one side often has 
information that the other side may not know or appreciate.  
 
The 2015 amendments do not require the requesting party to make an advance showing of 
proportionality.29 Unless specific questions about proportionality are raised by a party or the judge, 
there is no need for the requesting party to make a showing of or about proportionality. The 
amendments do not authorize a party to object to discovery solely on the ground that the requesting 
party has not made an advance showing of proportionality. 
 
The amendments do not authorize boilerplate objections or refusals to provide discovery on the 
ground that it is not proportional.30 The grounds must be stated with specificity. Boilerplate 
objections are insufficient and risk violating Rule 26(g). Objections that state with specificity why 
the proposed discovery is not proportional to the needs of the case are permissible.31  
 
The amendments do not alter the existing principles or framework for determining which party 
must bear the costs of responding to discovery requests.  
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“Restoring the proportionality calculation to Rule 26(b)(1) does not change the existing 
responsibilities of the court and the parties to consider proportionality, and the change does not 
place on the party seeking discovery the burden of addressing all proportionality considerations.” 
 
“Nor is the change intended to permit the opposing party to refuse discovery simply by making a 
boilerplate objection that it is not proportional. The parties and the court have a collective 
responsibility to consider the proportionality of all discovery and consider it in resolving discovery 
disputes.” 
 

COMMITTEE NOTE, RULE 34 (DEC. 1, 2015) 
 
“Rule 34(b)(2)(B) is amended to require that objections to Rule 34 requests be stated with 
specificity. This provision adopts the language of Rule 33(b)(4), eliminating any doubt that less 
specific objections might be suitable under Rule 34. The specificity of the objection ties to the new 
provision in Rule 34(b)(2)(C) directing that an objection must state whether any responsive 
materials are being withheld on the basis of that objection. An objection may state that a request 
is overbroad, but if the objection recognizes that some part of the request is appropriate the 
objection should state the scope that is not overbroad. Examples would be a statement that the 
responding party will limit the search to documents or electronically stored information created 
within a given period of time prior to the events in suit, or to specified sources. When there is such 
an objection, the statement of what has been withheld can properly identify as matters “withheld” 
anything beyond the scope of the search specified in the objection.” 
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Guideline 5: If a party asserts that proposed discovery is not proportional because it will 
impose an undue burden, and the opposing party responds that the proposed discovery 
will provide important benefits, the judge should assess the competing claims under an 
objective reasonableness standard.  

 
Commentary 

 
In deciding whether a discovery request is proportional to the needs of the case, only reasonable 
(or the reasonable parts of) expenses or burdens should be considered.  
 
Changes in technology can affect the context for applying the objective reasonableness standard. 
It is appropriate to consider claims of undue burden or expense in light of the benefits and costs of 
the technology that is reasonably available to the parties.  
 
It is generally not appropriate for the judge to order a party to purchase or use a specific technology, 
or use a specific method, to respond to or to conduct discovery. In assessing discovery expenses 
and burdens and the time needed for discovery, however, it may be appropriate for the judge to 
consider whether a party has been unreasonable in choosing the technology or method it is using.  
 

II. PRACTICES 
 

The following practices suggest useful ways to achieve proportional discovery in specific cases. 
There is no one-size-fits-all approach. While practices that would advance proportional discovery 
in one case might hinder it in others, the suggestions may be helpful in many cases and worth 
considering in most. Although many of these suggestions are framed in terms of judges’ case-
management practices, they are intended to provide helpful guidance to lawyers and litigants as 
well. 
 
  
Practice 1: The parties should engage in early, ongoing, and meaningful discovery 
planning. 32 The judge should make it clear from the outset that the parties are expected 
to plan for and work toward proportional discovery. If there are disputes the parties 
cannot resolve, the parties should promptly bring them to the judge. The judge should 
make it clear from the outset that he or she will be available to promptly address the 
disputes.33 

 
Commentary 

 
The judge and the parties share responsibility for ensuring that discovery is proportional to the 
needs of the case.34 
 
The parties are usually in the best position to know which subjects and sources will most clearly 
and easily yield the most promising discovery benefits. In many cases, the parties use their 
knowledge of the case to set discovery priorities that achieve proportionality.35 When that does not 
occur, judges play a critical role by taking appropriate steps to ensure that discovery is proportional 
to the needs of the case.36  
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Judges have many practices available to work toward proportionality. They include: (1) orders 
issued early in the case communicating the judge’s expectations about how the parties will conduct 
discovery; (2) setting procedures for the parties to promptly identify disputes and attempt to 
resolve them, and if they cannot do so to bring them to the judge for prompt consideration; (3) 
setting procedures to enable the parties to engage the judge promptly and efficiently when 
necessary; and (4) communicating the judge’s willingness to be available when necessary.  
 
The practices that follow provide examples of approaches that judges and parties have used to 
timely and efficiently resolve discovery disputes, ranging from objections to overly expansive 
requests to objections to obstructive or dilatory responses.37 
 
While the judge has the ultimate responsibility for determining the boundaries of proportional 
discovery, the process of achieving proportional discovery is most effective and efficient, and the 
likelihood of achieving it is greatest, when the parties and the judge work together. 
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“Restoring proportionality as an express component of the scope of discovery warrants repetition 
of parts of the 1983 and 1993 Committee Notes that must not be lost from sight. The 1983 
Committee Note explained that “[t]he rule contemplates greater judicial involvement in the 
discovery process and thus acknowledges the reality that it cannot always operate on a self-
regulating basis.” The 1993 Committee Note further observed that “[t]he information explosion of 
recent decades has greatly increased both the potential cost of wide-ranging discovery and the 
potential for discovery to be used as an instrument for delay or oppression.” What seemed an 
explosion in 1993 has been exacerbated by the advent of e-discovery. The present amendment 
again reflects the need for continuing and close judicial involvement in the cases that do not yield 
readily to the ideal of effective party management. It is expected that discovery will be effectively 
managed by the parties in many cases. But there will be important occasions for judicial 
management, both when the parties are legitimately unable to resolve important differences and 
when the parties fall short of effective, cooperative management on their own.” 
 
“Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considerations that bear on 
proportionality to Rule 26(b)(1). The court still must limit the frequency or extent of proposed 
discovery, on motion or on its own, if it is outside the scope permitted by Rule 26(b)(1).” 
 
 
Practice 2: The judge should consider issuing an order in advance of the parties’ Rule 26(f) 
conference that clearly communicates what the judge expects the parties to discuss at the 
conference, to address in their Rule 26(f) report, and to be prepared to discuss at a Rule 
16 conference with the judge.  

 
Commentary 

 
The Rule 26(f) conference is a critical first step in achieving proportionality. The judge should 
make clear — by order or other manner the judge chooses — that the parties are expected to have 
a meaningful discussion and exchange of information during the Rule 26(f) conference and what 
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the parties are expected to cover.38 The judge should also make clear that the Rule 26(f) report will 
be reviewed and addressed at the Rule 16 conference. Judges following this practice often issue a 
form order that is routinely sent shortly after the case is filed, along with the order sent to set the 
date to file the Rule 26(f) report or to hold the Rule 16 conference. 
 
In a case in which the judge has a basis to expect that discovery will be voluminous or complex, 
or in which there is likely to be significant disagreement about discovery, the judge might consider 
scheduling a conference call with the parties before they hold their Rule 26(f) conference. 
 
Some districts address these practices in their local guidelines or rules.  
 
  
Practice 3: The judge should consider holding a “live” Rule 16(b) case-management 
conference, in person if practical, or by conference call or videoconference if distance or 
other obstacles make in-person attendance too costly or difficult. 

 
Commentary 

 
A “live” interactive conference provides the judge and the parties the best opportunity to 
meaningfully discuss what the discovery will be, where it should focus and why, and how the 
planned discovery relates to the overall case plan. A live interactive conference allows the judge 
to ask follow-up questions and probe the responses to obtain better information about the benefits 
and burdens likely to result from the proposed subjects and sources of discovery. A live interactive 
conference also provides the judge an opportunity to explore related matters, such as whether an 
expected summary judgment motion might influence the timing, sequence, or scope of planned 
discovery. 
 
The parties and the judge should take advantage of technology to facilitate live interactive case-
management and other conferences and hearings when in-person attendance is impractical. 
 
In some cases, more than one live case-management conference might be appropriate. In a case in 
which discovery is likely to be voluminous or complex, or in which there is likely to be significant 
disagreement about discovery, the judge and parties should consider whether to schedule periodic 
live conferences or hearings, which can be canceled if not needed. 
 
Some districts address this practice in their local guidelines or rules. 
 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 
“At the same time, a new provision recognizes that the court may find good cause to extend the 
time to issue the scheduling order. In some cases it may be that the parties cannot prepare 
adequately for a meaningful Rule 26(f) conference and then a scheduling conference in the time 
allowed. Litigation involving complex issues, multiple parties, and large organizations, public or 
private, may be more likely to need extra time to establish meaningful collaboration between 
counsel and the people who can supply the information needed to participate in a useful way. 
Because the time for the Rule 26(f) conference is geared to the time for the scheduling conference 
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or order, an order extending the time for the scheduling conference will also extend the time for 
the Rule 26(f) conference. But in most cases it will be desirable to hold at least a first scheduling 
conference in the time set by the rule.” 
 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 

“The provision for consulting at a scheduling conference by “telephone, mail, or other means” is 
deleted. A scheduling conference is more effective if the court and parties engage in direct 
simultaneous communication. The conference may be held in person, by telephone, or by more 
sophisticated electronic means.” 
 
 
Practice 4: The judge should ensure that the parties have considered what facts can be 
stipulated to or are undisputed and can be removed from discovery. 

 
Commentary 

 
Discovery about matters that are not in dispute and to which the parties can stipulate is often 
inherently disproportionate because it yields no benefit. The judge should ensure — through an 
order, in a Rule 16 conference, or in another manner — that the parties are not conducting 
discovery into matters subject to stipulation. The judge should also work with the parties to identify 
matters that are not in dispute and need not be the subject of discovery, even if no formal stipulation 
is issued. 
 
A live interactive case-management conference provides an excellent opportunity for the judge to 
raise these questions with the parties. 
 
 
Practice 5: In many cases, the parties will initially focus discovery on information relevant 
to the most important issues, available from the most easily accessible sources. In a case in 
which the parties have not done so, or in which discovery is likely to be voluminous or 
complex, or in which there is likely to be significant disagreement about relevance or 
proportionality, the parties and the judge should consider initially focusing discovery on 
the subjects and sources that are most clearly proportional to the needs of the case.39 The 
parties and the judge should use the results of that discovery to guide decisions about 
further discovery. 

 
Commentary 

 
The information available at the start of the case is often enough to allow the parties to identify 
subjects and sources of discovery that are both highly relevant and accessible without undue 
burden or expense.40 Discovery into those subjects and from those sources is usually proportional 
to the needs of the case because it is likely to yield valuable information with relatively less cost 
and effort. In many cases, the parties initially focus discovery on these subjects and sources without 
judicial involvement and without explicitly labeling it as “proportional” or “focused.” 
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If the parties have not thought through discovery, or the discovery is likely to be voluminous or 
complex, or there is likely to be significant disagreement about relevance or proportionality, the 
judge should encourage the parties to consider initially focusing discovery on the information 
central to the most important subjects, available from the most easily accessible sources of that 
information.41 The parties and the judge can use the information obtained to guide decisions about 
further discovery.42 For example, the parties can use the information to decide whether to make 
additional discovery requests or how to frame them. The judge can use the information to help 
understand and resolve proportionality or other questions that may arise during further discovery. 
 
The objective of this approach is to identify good places for discovery to begin, deferring until 
later more difficult questions about where discovery should end. This approach is sometimes 
described as conducting discovery into the “low-hanging fruit” and using that information to 
decide whether more is needed and what that should be. 
  
The parties are usually in the best position to determine whether and how to focus discovery in 
their cases.43 In some cases, it is sufficient and preferable for the judge simply to verify that the 
parties have adequately planned for discovery. In other cases, the judge may need to explore 
options with the parties to help work toward reaching an agreement. 
 
It may make sense for the parties and the judge to focus early discovery on a particular issue, claim, 
or defense.44 For example, a case may raise threshold questions such as jurisdiction, venue, or 
limitations that are best decided early because the answers impact whether and what further 
discovery is needed. In some cases, this may be clear after initial disclosures are exchanged. In 
other cases, it may be necessary for the parties to exchange more information to identify whether 
and where early discovery might focus. 
 
If the parties have conducted focused early discovery and more discovery is sought, no heightened 
showing is required. The parties and the judge will have more information to assess 
proportionality, but the factors and their application do not change simply because some discovery 
has occurred. 
 
A judge who holds a live Rule 16 conference can address with the parties the potential benefits of 
focusing early discovery and his or her expectations about how the parties will conduct it. The 
judge can address concerns that one or more parties will misunderstand the process or engage in 
inappropriate tactics. The judge might consider discussing with the parties what objections 
typically would or would not be appropriate. If the parties have reached agreement on how to focus 
early discovery to get the most important information from the most accessible sources, there 
should be few occasions for objections on relevance or proportionality grounds. 
 
Judges should consider using other tools designed to facilitate and accelerate the exchange of core 
information. For example, judges should consider using the Initial Discovery Protocols for 
Employment Cases Alleging Adverse Action in cases where they apply. Developed jointly by 
experienced plaintiff and defense attorneys, these protocols are pattern discovery requests that 
identify documents and information that are presumptively not objectionable and that must be 
produced at the start of the lawsuit. The self-described purpose of these protocols is to “encourage 
parties and their counsel to exchange the most relevant information and documents early in the 
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case, to assist in framing the issues to be resolved and to plan for more efficient and targeted 
discovery.” The protocols are another way to work toward proportional discovery and have been 
used effectively in courts around the country. It is expected that work will be undertaken to develop 
similar subject-specific discovery protocols for other practice areas. 
 
 
Practice 6: In a case in which discovery will initially focus on particular subjects or sources 
of information, the judge should consider including guidance in the Rule 16(b) case-
management order.  

 
Commentary 

 
While focusing early discovery can advance the goal of proportionality, it can also cause concern 
to some litigants. Some may worry that it will be used as a tool to restrict discovery, fearing that 
they will be required to make a special case for proportionality before any additional discovery 
will be allowed. Others may worry that it will be used as a tool to protract discovery if additional 
rounds of discovery are viewed as a given regardless of how robust the initial efforts were or what 
information they yielded. Still others may worry that expressing an interest in focusing early 
discovery will be mischaracterized or misunderstood as a desire for a rigidly phased or staged 
discovery process. Absent any guidance from the judge, these and other concerns may lead parties 
to forego or resist focusing early discovery even when it would make sense to do so. 
 
The judge should consider taking steps to avoid misunderstanding and provide clarity. The judge 
might consider including a statement in the Rule 16(b) case-management order acknowledging 
that the parties are initially conducting discovery into certain issues or from certain sources and 
will use the results to guide decisions about further discovery. The judge might consider dividing 
the discovery period, using an interim deadline for completing early discovery and a later deadline 
for completing further discovery that is warranted. Whether the judge formally divides the 
discovery period or simply guides the parties to focus their early discovery, the judge might find 
it helpful to schedule a discovery status conference or ask for a report after the early discovery is 
complete. 
 
If discovery is focused on particular subjects or sources, the parties and the judge should consider 
whether this may require some individuals to be deposed more than once, or require the responding 
party to search a source more than once.45 If so, the parties and the judge should address the issues, 
whether by adjusting the discovery to avoid repeat efforts, expressly leaving open the possibility 
of limited additional discovery from the same witness or source, or specifying other appropriate 
steps. 
  
If the parties reach agreement on subjects or sources for early focused discovery, a party stipulation 
or a court order might also specify ways to streamline that discovery, including arranging for the 
informal exchange of information.  
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Practice 7: The judge should consider requiring the parties to request a conference before 
filing a motion relating to discovery, including a motion to compel or to quash discovery 
or seeking protection from discovery.  

 
Commentary 

 
A live pre-motion conference is often an effective way to promptly, efficiently, and fairly resolve 
a discovery dispute. The conference often resolves the dispute, either by leading to an agreed 
resolution or by providing the judge with the information needed to rule.46 The case remains on 
track, the parties are saved expense, and the parties and judge are saved the work and time 
associated with formal motion practice that is often unnecessary. If the pre-motion conference 
indicates that some briefing or additional information on specific issues would be helpful, the judge 
can focus further work on the specific issues that require it. 
 
The judge might consider requiring the party requesting a pre-motion conference on a discovery 
dispute to send a short communication — often limited to two pages — describing (not arguing) 
the issues that need to be addressed and allowing a similarly limited response.47 
 
The judge can include a pre-motion conference requirement and procedure in the case-
management order issued under Rule 16(b). The procedure can include provisions for using 
telephone and video conferences if one or more of the parties cannot attend in person.  
 
Some districts address this practice in their local guidelines or rules. 
 
 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 

“Finally, the order may direct that before filing a motion for an order relating to discovery the 
movant must request a conference with the court. Many judges who hold such conferences find 
them an efficient way to resolve most discovery disputes without the delay and burdens attending 
a formal motion, but the decision whether to require such conferences is left to the discretion of 
the judge in each case.” 
 
 
Practice 8: When proposed discovery would not or might not be proportional if allowed in 
its entirety, the judge should consider whether it would be appropriate to grant the request 
in part and defer deciding the remaining issues. 

 
Commentary 

 
Allowing the proposed discovery in part can further an iterative process. The discovery allowed 
may be all that is needed, or it may clarify what further discovery is appropriate. Deferring a 
decision on whether to allow the rest of the proposed discovery gives the judge and parties more 
information to decide whether all or part of it is proportional. 
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Sampling can be used to determine whether the likely benefits of the proposed discovery, or the 
burdens and costs of producing it, warrant granting all or part of the remaining request at a later 
time. 
 
If a modified request would be proportional, the judge ordinarily should permit the proportional 
part of the discovery. However, the judge is under no obligation to do so and may rule on the 
discovery request as made. 
 
 
Practice 9: The parties and judge should consider other discovery rules and tools that may 
be helpful in achieving fair, efficient, and cost-effective discovery.  

 
Commentary 

 
Other discovery rule changes and tools, not part of the proportionality amendments, should be 
considered as part of the judge’s and parties’ overall plan for fair, workable, efficient, and cost-
effective discovery and case resolution.  
 
Rule 34 is amended to allow a requesting party to deliver document requests to another party 
before the Rule 26(f) conference. The requests are not considered served until the meeting, and the 
30-day period to respond does not start until that date. The early opportunity to review the proposed 
requests allows the responding party to investigate and identify areas of concern or dispute. The 
parties can discuss and try to resolve those areas at the Rule 26(f) conference on an informed basis. 
If disputes remain, the parties should use the Rule 26(f) report and the Rule 16(b) conference to 
bring them to the court for early resolution.  
 
As an alternative to the formal mechanism that now exists under Rule 34, some lawyers may prefer 
to share draft, unsigned document requests, interrogatories, and requests for admission. Both the 
formal and informal practices prompt an informed, early conversation about the parties’ respective 
discovery needs and abilities. 
 
Rule 34 is also amended to prohibit boilerplate objections to requested discovery, including 
objections to proportionality, and to require the responding party to state whether documents are 
being withheld on the basis of objections.48 A judge’s prompt enforcement of these requirements 
can be very helpful in managing discovery. 

Rule 26(c) makes explicit judges’ authority to shift some or all of the reasonable costs of discovery 
on a good cause showing if a party from whom discovery is sought moves for a protective order.49 
A judge may, as an alternative to denying all of the requested discovery, order that some or all 
of the discovery may proceed on the condition that the requesting party bear some or all of the 
reasonable costs to respond. The longstanding presumption in federal-court discovery practice is 
that the responding party bears the costs of complying with discovery requests.50 That presumption 
continues to apply. The 2015 amendments to Rule 26(c) make that authority explicit but do not 
change the good cause requirement or the circumstances that can support finding good cause. 
  
Rule 37(e) is amended to clarify when and how a judge may respond to a party’s inability to 
produce electronically stored information because it was lost and the party failed to take reasonable 
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steps to preserve it. It provides a nationally uniform standard for when a judge may impose an 
adverse inference instruction or other serious sanctions. It responds to the concern that some 
persons and entities were over-preserving out of fear their actions would later be judged under the 
most demanding circuit standards. Working toward proportionality in preservation is an important 
part of achieving proportionality in discovery overall. Other rule amendments emphasize the need 
for careful attention to preservation issues. Rule 26(f) has been amended to add preservation of 
electronically stored information to the list of issues to be addressed in the parties’ discovery plan. 
Rule 16(b) is amended to add preservation of electronically stored in formation to the list of issues 
the case-management order may address. 
 
Rule 16(b) and Rule 26(f) have been amended to encourage the use of orders under Rule 502(d) 
of the Federal Rules of Evidence providing that producing information in the litigation does not 
waive attorney-client privilege or work-product protection, either in that litigation or in subsequent 
litigation. Nonwaiver orders under Federal Rule of Evidence 502(d) can promote proportionality 
by reducing the time, expense, and burden of privilege review and waiver disputes. 
  
Questions impacting and approaches to discovery are usually best explored in a live conference 
between the judge and the parties, preferably before formal discovery-related motions (such as 
under Rule 26(c) or Rule 37(a)) and accompanying briefs are filed. A live Rule 16 or pre-motion 
conference enables the judge and the parties to examine how the various discovery tools can best 
be used to create and implement an effective discovery and case-management plan. 
 

COMMITTEE NOTE, RULE 16 (DEC. 1, 2015) 
 
“The [Rule 16 scheduling] order also may include agreements incorporated in a court order under 
Evidence Rule 502 controlling the effects of disclosure of information covered by attorney-client 
privilege or work-product protection, a topic also added to the provisions of a discovery plan under 
Rule 26(f)(3)(D).” 
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“Rule 26(c)(1)(B) is amended to include an express recognition of protective orders that allocate 
expenses for disclosure or discovery. Authority to enter such orders is included in the present rule, 
and courts already exercise this authority. Explicit recognition will forestall the temptation some 
parties may feel to contest this authority. Recognizing the authority does not imply that cost-
shifting should become a common practice. Courts and parties should continue to assume that a 
responding party ordinarily bears the costs of responding.” 
 
“Rule 26(d)(2) is added to allow a party to deliver Rule 34 requests to another party more than 21 
days after that party has been served even though the parties have not yet had a required Rule 26(f) 
conference. Delivery may be made by any party to the party that has been served, and by that party 
to any plaintiff and any other party that has been served. Delivery does not count as service; the 
requests are considered to be served at the first Rule 26(f) conference. Under Rule 34(b)(2)(A) the 
time to respond runs from service. This relaxation of the discovery moratorium is designed to 
facilitate focused discussion during the Rule 26(f) conference. Discussion at the conference may 
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produce changes in the requests. The opportunity for advance scrutiny of requests delivered before 
the Rule 26(f) conference should not affect a decision whether to allow additional time to respond.” 
 

COMMITTEE NOTE, RULE 34 (DEC. 1, 2015) 
 

“Rule 34(b)(2)(A) is amended to fit with new Rule 26(d)(2). The time to respond to a Rule 34 
request delivered before the parties’ Rule 26(f) conference is 30 days after the first Rule 26(f) 
conference.”  
 
“Rule 34(b)(2)(C) is amended to provide that an objection to a Rule 34 request must state whether 
anything is being withheld on the basis of the objection. This amendment should end the confusion 
that frequently arises when a producing party states several objections and still produces 
information, leaving the requesting party uncertain whether any relevant and responsive 
information has been withheld on the basis of the objections. The producing party does not need 
to provide a detailed description or log of all documents withheld, but does need to alert other 
parties to the fact that documents have been withheld and thereby facilitate an informed discussion 
of the objection. An objection that states the limits that have controlled the search for responsive 
and relevant materials qualifies as a statement that the materials have been “withheld.” 
 
 
Practice 10: The parties and the judge should consider using technology to help achieve 
proportional discovery. 

 
Commentary 

 
Technology can help proportionality by decreasing the burden or expense, or by increasing the 
likely benefit, of the proposed discovery. 
 
When the discovery involves voluminous amounts of electronically stored information, the parties 
and judge should consider using technologies designed to categorize or prioritize documents for 
human review. 
 
Because technology evolves quickly, the parties and the judge should not limit themselves in 
advance to any particular technology or approach to using it. Instead, the parties and the judge 
should consider what specific technology and approach works best for the particular case and 
discovery. 
 

COMMITTEE NOTE, RULE 26 (DEC. 1, 2015) 
 
“The burden or expense of proposed discovery should be determined in a realistic way. This 
includes the burden or expense of producing electronically stored information. Computer-based 
methods of searching such information continue to develop, particularly for cases involving large 
volumes of electronically stored information. Courts and parties should be willing to consider the 
opportunities for reducing the burden or expense of discovery as reliable means of searching 
electronically stored information become available.” 
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1 Scope of Discovery. 
• 1st Cir. Creighton v. City of N.Y., 2016 WL 1178648, at *1 (S.D.N.Y. Mar. 17, 2016) (in cases involving “state 

statutes [, which] establish confidentiality schemes or privileges that may protect otherwise discoverable 
information, the Court must balance the need for the discovery against the policies underlying those statutes”).  

• 5th Cir. Celanese Corp. v. Clariant Corp., 2016 WL 107457, at*6–7 (N.D. Tex. Mar. 18, 2016) (proportionality 
applies to issuance of nonparty witness subpoena).  

• 9th Cir. MicroTechnologies, LLC v. Autonomy, Inc., 2016 WL 1273266, at *1 (N.D. Cal. Mar. 14, 2016) 
(deposition pursuant to letter rogatory subject to proportionality).  

• 11th Cir. Graham & Co. v. Liberty Mut. Fire Ins. Co., 2016 WL 1319697, at *2 (N.D. Ala. Apr. 5, 2016) (“courts 
must accord discovery a broad and liberal scope in order to provide parties with information essential to the 
proper litigation of all relevant facts, to eliminate surprise, and to promote settlement”); see also Steel Erectors, 
Inc. v. AIM Steel Int’l, Inc., 312 F.R.D. 673 n.4 (S.D. Ga. Jan. 4, 2016) (“It remains true today . . . the court is 
inclined to err in favor of discovery rather than against it.”).  
Cf.  

• 1st Cir. Ferring Pharms. Inc. v. Braintree Labs., Inc., 2016 WL 829890, at *7 (D. Mass. Feb. 29, 2016) (judge’s 
failure to “expressly reference proportionality in her ruling does not render her ruling contrary to law”).  

• 3d Cir. Solid Waster Serv. v. United States, 2016 WL 687182, at *1 n.1 (E.D. Pa. Feb. 19, 2016) (court’s failure to 
explicitly apply proportionality analysis in IRS enforcement action is not in error when court instead applies 
Powell factors from United States v. Powell, 379 U.S. 48, 57–58 (1964)).  

 
2 Discovery must be relevant. 
• 5th Cir. Williams v. United States Envtl. Servs., LLC, 2016 WL 617447, at *7 (M.D. La. Feb. 16, 2016) (in 

employment discrimination case, other complaints of discrimination against employer are relevant if limited to: 
(a) same form of discrimination; (b) same department or agency at which plaintiff worked; and (c) reasonable time 
before and after discrimination occurred, usually three to five years).  

• 8th Cir. Leseman, LLC v. Stratasys, Inc., 2016 WL 1117411, at *5 (D. Minn. Mar. 22, 2016) (in patent 
infringement lawsuit, magistrate judge correctly denied plaintiffs’ motion to compel business records for product 
that was experimental and limited in use).  

• 11th Cir. O’Boyle v. Sweetapple, 2016 WL 492655 (S.D. Fl. Feb. 8, 2016) (“Permitting this subpoena to proceed 
would cause the parties to run down a rabbit hole chasing irrelevant information on collateral matters, resulting in 
the needless and wasteful expenditure of time and money by the parties.”). 
 

3 Proportional discovery continues to be required. 
• 2d Cir. Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *13 (S.D.N.Y. Feb. 16, 2016) (amendments to Rule 

26(b)(1) restored importance of proportionality factors in defining scope of discovery); see also Robertson v. 
People Magazine, 2015 WL 9077111, at *2 (S.D.N.Y. Dec. 16, 2015) (amendments to Rule 26(b)(1) restored 
importance of proportionality factors in defining scope of discovery).  

• 3d Cir. Trask v. Olin Corp., 2016 WL 1255302, at *2 n.5 (W.D. Pa. Mar. 31, 2016) (amendments to Rule 26 did 
not alter importance of considering proportionality and under both new and old versions of Rule 26, “the Court is 
to consider all of the facts and circumstances of the pending action”); see also Dixon v. Williams, 2016 WL 
631356, at *2 (M.D. Pa. Feb 17, 2016) (amendments did not change responsibilities of court and parties in 
considering proportionality).  

• 4th Cir. Eramo v. Rolling Stone, LLC, 2016 WL 304319, at *2 n.2 (W.D. Va. Jan. 25, 2016) (amendments to Rule 
26(b)(1) did not change existing responsibilities of court and parties in considering proportionality). 

• 5th Cir. Braud v. Geo Heat Exchangers, 2016 WL 1274558, at *4 (M.D. La. Mar. 31, 2016) (amendments to Rule 
26(b)(1) restored importance of proportionality consideration); see also Odeh v. City of Baton Rouge/Parish of E. 
Baton Rouge, 2016 WL 1069663, at *1 n.1 (M.D. La. Mar. 17, 2016) (amendments to Rule 26(b)(1) restored 
proportionality consideration but did not change existing responsibilities of court and parties to consider 
proportionality); Williams v. United States Envtl. Servs., LLC, 2016 WL 617447, at *1 n.2 (M.D. La. Feb. 16, 
2016) (amendments did not change existing responsibilities of court and parties in considering proportionality). 
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• 7th Cir. Garner v. St. Clair Co., 2016 WL 146691, at *1 n.1 (S.D. Ill. Jan. 13, 2016) (amendments to Rule 

26(b)(1) did not change factors considered in assessing proportionality); see also Noble Roman's, Inc. v. 
Hattenhauer Distrib. Co., 2016 WL 1162553, at *25 (S.D. Ind. Mar. 24, 2016) (“relevancy” alone is insufficient).  

• 8th Cir. Gowan v. Mid-Century Insur. Co., 2016 WL 126746, at *5 (D.S.D. Jan. 11, 2016) (proportionality 
requirements are “hardly new”).  

• 9th Cir. Wit v. United Behavioral Health, 2016 WL 258604, at *10 (N.D. Cal. Jan. 21, 2016) (amendments 
“restore[d] and reinforce[d] the focus on proportionality in discovery” but did not change existing responsibilities 
of court and parties in considering proportionality).  

• 10th Cir. Pertile v. General Motors, LLC, 2016 WL 1059450, at *2 (D. Colo. Mar. 17, 2016) (amendments did not 
change duty of court to consider proportionality); see also Ark. River Power Auth. v. Babcock & Wilson Co., 2016 
WL 192269, at *4 (D. Colo. Jan. 15, 2016) (amendments did not change responsibilities of court and parties in 
considering proportionality).  

• 11th Cir. Herrera v. Plantation Sweets, Inc., 2016 WL 183058, at *4 n.6 (S.D. Ga. Jan. 14, 2016) (amendments to 
Rule 26(b)(1) elevated proportionality factors in different order).  

• D.C. Cir. United States ex rel. Shamesh v. Ca., Inc., 2016 WL 74394, at *7 (D.D.C. Jan. 6, 2016) (amendments 
did not change court’s responsibility to consider proportionality but instead moved proportionality factors to make 
“proportionality considerations unavoidable”).  
 

4 “Reasonably calculated to lead to admissible evidence” phrase deleted.  
• 2d Cir. Sibley v. Choice Hotels Int’l, 2015 WL 9413101, at *2 (E.D.N.Y. Dec. 22, 2015) (“notably absent from 

the present Rule 26 is the all too familiar, but never correct, iteration of the permissible scope [of] discovery as 
including all matter that is ‘reasonably calculated to lead to’ the discovery of admissible evidence”); see also 
Bagley v. Yale, 2015 WL 8750901, at *8 (D. Conn. Dec. 14, 2015) (amendments to Rule 26 deleted “reasonably 
calculated to lead to admissible evidence” language); see also Henry v. Morgan’s Hotel Grp., Inc., 2016 WL 
303114, at *3 (S.D.N.Y. Jan. 25, 2016) (“Defendant has mistakenly invoked the ‘reasonably calculated to lead to 
the discovery of admissible evidence” standard of the prior version of Rule 26(b)(1).  That rule was amended last 
year and this language, long relied on by counsel to seek wide-ranging discovery, has now been eliminated.”).  

• 6th Cir. Quality Mfg. Sys. v. R/X Automation Solutions, 2016 WL 1244697, at *2 (M.D. Tenn. Mar. 30, 2016) 
(amendments to Rule 26 deleted “reasonably calculated” phrase). Cf. Bentley v. Highlands Hosp. Corp. 2016 WL 
762686, at *1 (E.D. Ky. Feb. 23, 2016) (court should allow plaintiffs access to information necessary for 
investigating their claims but should also prevent “fishing expeditions”); see also Marsden v. Nationwide 
Biweekly Admin., Inc., 2016 WL 471364, at *1–2 (S.D. Oh. Feb. 8, 2016) (court must balance party’s “right to 
discovery with the need to prevent ‘fishing expeditions’”).  

• 7th Cir. ArcelorMittal Ind. Harbor LLC v. Amex Nooter, LLC, 2016 WL 614144, at *5, 7 (D. Ind. Feb. 16, 2016) 
(amendments to Rule 26 removed language that relevant information does not need to be admissible if it “is 
reasonably calculated to lead to the discovery of admissible evidence,” but settlement documents, inadmissible as 
evidence under Fed. R. Evid. 408, remain discoverable).  

• 9th Cir. (Gilead Scis., Inc. v. Merck & Co., 2016 WL 146574, at *1 (N.D. Cal. Jan. 13, 2016) (“No longer is it 
good enough to hope that the information sought might lead to the discovery of admissible evidence. In fact, the 
old language to that effect is gone.); see also Dao v. Liberty life Assur. Co., 2016 WL 796095, at *2 (N.D. Cal. 
Feb. 23, 2016) (amendments to Rule 26 deleted language that permitted discovery of any information that “might 
lead to the discovery of admissible evidence”).  
Cf. 

• 1st Cir. Green v. Cosby, 2015 WL 9594287, at *2 (C.D. Mass. Dec. 31, 2015) (amendments to Rule 26 deleted 
“reasonably calculated to lead to the discovery of admissible evidence” phrase. “As the Supreme Court has 
instructed, because discovery itself is designed to help define and clarify the issues, the limits set forth in Rule 
26 must be construed broadly to encompass any matter that bears on, or that reasonably could lead to other 
matters that could bear on, any issue that is or may be in the case”).  

• 2d Cir. LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *2 (S.D.N.Y. Dec. 10, 2015) (“relevance is still 
to be ‘construed broadly to encompass any matter that bears on, or that reasonably could lead to other matter that 
could bear on’ any party’s claim or defense”).  

• 3d Cir. Haines v. Cherian, 2016 WL 831946, at *3 (M.D. Pa. Feb. 29, 2016) (“discovery need not be confined to 
items of admissible evidence but may encompass that which appears reasonable calculated to lead to the discovery 
of admissible evidence”); see also Dixon v. Williams, 2016 WL 631356, at *2 (M.D. Pa. Feb 17, 2016) 
(discoverable information is item that is “relevant or may lead to the discovery of relevant information”); Wertz v. 
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GEA Heat Exchangers Inc., 2015 WL 8959408, at *1 (M.D. Pa. Dec. 16, 2015) (under Rule 26’s liberal discovery 
policy, discoverable information is item that is “relevant or may lead to the discovery of relevant information”).  

• 4th Cir. Fed. & Guar. Life Ins. Co. v. United Advisory Grp., Inc., 2016 WL 632025, at *4 (D. Md. Feb. 17, 2016) 
(discoverable information must be “reasonably calculated to lead to the discovery of admissible evidence”); see 
also Moses H. Cone Mem’l Hosp. Operating Corp. v. Conifer Physician Servs., 2016 WL 430494, at *6 
(M.D.N.C. Feb. 3, 2016) (denial of request for tax returns because information would not “reasonably lead to 
relevant information” pertinent to parties’ claims); White v. Sam’s E., Inc., 2016 WL 205494, at *1 (S.D. W. Va. 
Jan. 15, 2016) (discoverable information need not be admissible if it is “reasonably calculated to lead to the 
discovery of admissible evidence”).  

• 5th Cir. La. Crawfish Producers Ass’n- W. v. Mallard Basin, Inc., 2015 WL 8074260, at *2 (W.D. La. Dec. 4, 
2015) (relevancy means “any matter that bears on, or that reasonably could lead to other matter that could bear on, 
any issue that is or may be in the case”).  

• Hadfield v. Newpage Corp., 2016 WL 427924, at *3 (W.D. Ky. Feb. 3, 2016) (relevance to be “construed broadly 
to encompass any matter that bears on, or that reasonably cokelleyld lead to other matter that could bear on any 
party’s claim or defense”). 

• 7th Cir. Elliott v. Superior Pool Prods., LLC, 2016 WL 29243, at *2 (C.D. Ill. Jan. 4, 2016) (relevancy refers to 
requirement that discoverable information must be “reasonably calculated to lead to the discovery of relevant 
information”).  

• 8th Cir. Hodges v. Pfizer, Inc., 2016 WL 1222229, at *2 (D. Minn. Mar. 28, 2016) (discoverable information is 
“any matter that bears on, or that reasonably could lead to other matter that could bear on, any issue that is or may 
be in the case”).  

• 9th Cir. Gibson v. SDCC, 2016 WL 845308, at *4 (D. Nev. Mar. 2, 2016) (relevant information is “information 
reasonably calculated to lead to the discovery of admissible evidence”).  

• D.C. Cir. United States ex rel. Shamash v. CA, Inc., 2016 WL 74394, at *6–7 (D.D.C. Jan. 6, 2016) (amendments 
to Rule 26 deleted “reasonably calculated to lead to the discovery of admissible evidence” phrase because it was 
“often misconstrued to define the scope of discovery,” But “relevance is still to be “construed broadly to 
encompass any matter that bears on, or that reasonably could lead to other matter that could bear on” any party's 
claim or defense”).  

 
5 Rule does not change parties’ existing discovery burdens.  
• 1st Cir. Cont’l W. Insur. Co. v. Opechee Constr. Corp., 2016 WL 865232, at *1 (D.N.H. Mar. 2, 2016) (“party 

seeking an order compelling discovery responses over the opponent’s objection bears the initial burden of 
showing that the discovery requested is relevant . . . Once a showing of relevance has been made, the objecting 
party bears the burden of showing that discovery request is improper”).  

• 2d Cir. A.M. v. Am. Sch. for the Deaf, 2016 WL 1117363, at *2 (D. Conn. Mar. 22, 2016) (“The burden of 
demonstrating relevance remains on the party seeking discovery, and the newly-revised rule ‘does not place on the 
party seeking discovery the burden of addressing all proportionality considerations . . . Conversely, the ‘party 
resisting discovery has the burden of showing undue burden or expense.’”); see also Torcasio v. New Caanan Bd. 
of Educ., 2016 WL 299009, at *2 (D. Conn. Jan. 25, 2016) (party resisting discovery has burden of showing why 
discovery should be denied); LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *5 (S.D.N.Y. Dec. 10, 
2015) (party that seeks to compel discovery from additional custodians “bears the burden of establishing the 
relevance of the documents it seeks from those custodians”); Robertson v. People Magazine, 2015 WL 9077111, 
at *2 (S.D.N.Y. Dec. 16, 2015) (“2015 amendment does not create a new standard”). 

• 3d Cir. Haines v. Cherian, 2016 WL 831946, at * 3 (M.D. Pa. Feb. 29, 2016) (party resisting discovery has 
burden to show why discovery should be denied).  

• 5th Cir. Orchestratehr, Inc. v. Trombetta, 2016 WL 1555784, at *24 (N.D. Tex. Apr. 18, 2016) (“But the 
amendments to Rule 26(b) and Rule 26(c)(1) do not alter the basic allocation of the burden on the party resisting 
discovery to . . . specifically object and show that the requested discovery does not fall within Rule 26(b)(1)'s 
scope of relevance (as now amended) or that a discovery request would impose an undue burden or expense or is 
otherwise objectionable”); see also Harrison v. Wells Fargo Bank, N.A., 2016 WL 1392332, at *4 (N.D. Tex. Apr. 
8, 2016) (“amendments to Rule 26 do not alter the burdens imposed on the party resisting discovery”); Celanese 
Corp. v. Clariant Corp., 2016 WL 107457, at *3 (N.D. Tex. Mar. 18, 2016) (amendments did not change burdens 
on party resisting discovery); Robinson v. Dallas County Cmty. College Dist., 2016 WL 1273900, at *2 (N.D. 
Tex. Feb.18, 2016) (“amendments to Rule 26 do not alter the burdens imposed on the party resisting discovery”); 
McKinney/Pearl Rest. Partners, L.P., 2016 WL 98603, at *3 (N.D. Tex. Jan. 8, 2016) (amendments did not alter 
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burdens placed on party resisting discovery. Party resisting discovery must show that “requested discovery was 
overbroad, burdensome, or oppressive by submitting affidavits or offering evidence revealing the nature of the 
burden”); Nguyen v. Versacom, LLC, 2015 WL 8316436, at *5 (N.D. Tex. Dec. 9, 2015) (amendments did not 
change burden placed on party resisting discovery to show that discovery request is not relevant or proportional or 
“otherwise objectionable”); Carr v. State Farm Mut. Auto. Ins., 312 F.R.D. 459 (N.D. Tex. Dec. 7, 2015) (party 
resisting discovery must show why discovery request is not relevant or “otherwise objectionable, as, for example, 
overly broad, burdensome, or oppressive”) 

• 7th Cir. Design Basics LLC v. Best Built Inc., 2016 WL 1060253, at *3 (E.D. Wis. Mar. 15, 2016) (“amendment 
of Rule 26(b) to make the proportionality requirement explicit does not relieve the responding party of the burden 
to explain how a discovery request is burdensome”).  

• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 
2016) (requesting party must show that “requested information falls within the scope of discovery under Rule 
26(b)(1). . . . Once the requesting party has satisfied its threshold showing, the burden then shifts to the party 
resisting discovery to show specific facts demonstrating that the discovery is irrelevant or disproportional”).  

• 9th Cir. Dao v. Liberty life Assur. Co., 2016 WL 796095, at *3 (N.D. Cal. Feb. 23, 2016) (“while the language of 
the Rule has changed, the amended rule does not actually place a greater burden on the parties with respect to their 
discovery obligations, including the obligation to consider proportionality, than did the previous version of the 
Rule”); see also Clymore v. FRA, 2015 WL 7760086, at *2 (E.D. Cal. Dec. 2, 2015) (party requesting discovery 
has burden of showing that it has satisfied the requirements of Rule 26).  

• 10th Cir. Bd. of Comm’rs of Shawnee County v. Daimler Trucks N. Am., LLC, 2015 WL 8664202, at *2 (D. Kan. 
Dec. 11, 2016) (“where the relevance of a particular request is not readily apparent, the proponent of a discovery 
request must, in the first instance, show the relevance of the requested information to the claims or defenses in the 
case. Where relevance is apparent, or the proponent of the evidence has shown it is relevant, the burden then shifts 
to the objecting party to establish a lack of relevance by demonstrating that the requested discovery either does not 
come within the scope of relevance as defined by Rule 26(b)(1) or is of such marginal relevance that the potential 
harm occasioned by discovery would outweigh the ordinary presumption in favor of broad discovery”).  

• D.C Cir. United States ex rel. Shamesh v. Ca., Inc., 2016 WL 74394, at *8 (D.D.C. Jan. 6, 2016) (“Once the 
relevancy of the materials being sought has been established, the objecting party then bears the burden of 
‘showing why discovery should not be permitted’”).  

 
6 Proportionality related to relevance. 
• 2d Cir. Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *14 (S.D.N.Y. Feb. 16, 2016) (discovery that is 

relevant is more likely to be proportionate).  
• 7th Cir. Elliott v. Superior Pool Prods., LLC, 2016 WL 29243, at *2 (C.D. Ill. Jan. 4, 2016) (“application of the 

concept of proportionality often turns on how ‘central’ (or relevant) the proposed discovery may be to overcome 
any number of objections”).  

• 11th Cir. Steel Erectors, Inc. v. AIM Steel Int’l, Inc., 312 F.R.D. 673 (S.D. Ga. Jan. 4, 2016) (court denied 
plaintiff’s motion to compel irrelevant material to prevent needless litigation costs, which would defeat Rule 
26(b)(1)’s goal of proportionality).  

 
7 Proportionality distinct from grounds for issuing Rule 26(c) protective order. 
• MicroTechnologies, LLC v. Autonomy, Inc., 2016 WL 1273266, at *2 (N.D. Cal. Mar. 14, 2016) (question of 

proportionality is distinct from grounds for issuing Rule 26(c) protective order, including oppression).  
 
8 Proportionality depends on needs of case. 
• Morrison v. Quest Diagnostics Inc., 2016 WL 355120, at *1–2 (D. Nev. Jan. 27, 2016) (under amended Rule 

26(b)(1), “lawyers must size and shape their discovery requests to the requisites of a case”).  
 
9 Proportionality addresses whether discovery would assist in vindicating personal or public values.  
• 1ST Cir. Doe v. Trs. of Boston Coll., 2015 WL 9048225, at *1 (D. Mass. Dec. 16, 2015) (court should consider 

whether discovery would assist in resolving issues that vindicate personal or public values).  
• 3rd Cir. Vay v. Huston, 2016 WL 1408116, at *6 (W.D. Pa. Apr. 11, 2016) (court considered public value of 

vindicating constitutional rights). 
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10 Weight of amount in controversy. 
• Bell v. Reading Hosp., 2016 WL 162991, at *3 (E.D. Pa. Jan. 14, 2016) (amount-in-controversy factor weighs in 

favor of discovery when discovery costs would certainly not exceed amount in controversy).  
 
11 Relative access to information. 
• 3d Cir. Vay v. Huston, 2016 WL 1408116, at *5 (W.D. Pa. Apr. 11, 2016) (defendant’s greater access to 

information weighed in favor of finding extensive discovery to be proportional).  
• 6th Cir. Kelley v. Apria Healthcare, Inc., 2016 WL 737919, at *4 (E.D. Tenn. Feb. 2, 2016) (court considered 

defendant’s lack of access to confidential final settlement agreement in ordering production subject to protective 
order).  

• 10th Cir. Digital Ally, Inc. v. Util. Assocs., 2016 WL 1535979, at *4 (D. Kan. Apr. 15, 2016) (plaintiff argued that 
discovery was proportional because information was “easy to search or locate, either electronically or in paper 
files”).  
 

12 Unduly burdensome.  
• Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *6 (S.D. Oh. Dec. 9, 2015) (court should limit scope of 

discovery only when compliance would “prove unduly burdensome, not merely expensive or time-consuming”).  
 
13 Burden on personnel resources.  
• Marsden v. Nationwide Biweekly Admin., Inc., 2016 WL 471364, at *1–2 (S.D. Oh. Feb. 8, 2016) (expenditure of 

significant personnel resources to comply with unsupported discovery request outweighs benefits of production).  
 
14Parties’ resources not determinative.  
• 9th Cir. Salazar v. McDonald Corp., 2016 WL 736213, at *4 (N.D. Cal. Feb. 25, 2016) (“consideration of the 

parties’ resources does not foreclose discovery requests addressed to an impecunious party, nor justify unlimited 
discovery requests addressed to a wealthy party”); see also Goes Int’l, AB v. Dodur Ltd., 2016 WL 427369 (N.D. 
Cal. Feb. 4, 2016) (“although it is a concern, the defendant’s financial wherewithal is not decisive” in producing 
requested discovery). 

• Cf. Vay v. Huston, 2016 WL 1408116, at *5 (W.D. Pa. Apr. 11, 2016) (defendant’s greater resources weighed in 
favor of finding extensive discovery to be proportional).  

 
15 Importance of discovery to resolving case. 
• 2d Cir. Creighton v. City of N.Y., 2016 WL 1178648, at *1 (S.D.N.Y. Mar. 17, 2016) (“[e]ven where relevance 

may be established, proportionality considerations concerns look to, inter alia, ‘the importance of the discovery in 
resolving the issues’ in the case”).  

• 3d Cir. Bell v. Reading Hosp., 2016 WL 162991, at *3 (E.D. Pa. Jan. 14, 2016) (discovery was not 
disproportionate because information would assist in determining whether final certification of class was 
appropriate).  

• 5th Cir. La. Crawfish Producers Ass’n- W. v. Mallard Basin, Inc., 2015 WL 8074260, at *4 (W.D. La. Dec. 4, 
2015) (on-site inspection appropriate in case concerning environmental-impact of permits issued by U.S. Army 
Corps of Engineers).  

• 9th Cir. O’Connor v. Uber Techs., 2016 WL 107461, at *4 (N.D. Cal. Jan. 11, 2016) (defendant’s request for 
names and contact information of class members, and communications between class members and class counsel 
were disproportional because discovery lacked importance to resolution of issues).  

 
16 Discovery related to central issue more important than discovery related to peripheral issue. 
• Bell v. Reading Hosp., 2016 WL 162991, at *2 (E.D. Pa. Jan. 14, 2016) (discovery was not disproportionate 

because information would assist in determining whether final certification of class was appropriate).  
 
17 Marginal utility discovery. 
• 2d Cir. Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *14 (S.D.N.Y. Feb. 16, 2016) (“[p]roportionality 

focuses on the marginal utility of the discovery sought”).  
• 4th Cir. Eramo v. Rolling Stone, LLC, 2016 WL 304319, at *3–6 (W.D. Va. Jan. 25, 2016) (Party resisting 

discovery may show that requested information is not relevant or is “of such marginal relevance that the potential 
harm occasioned by discovery would outweigh the ordinary presumption of broad discovery”).  
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• 9th Cir. O’Connor v. Uber Techs., 2016 WL 107461, at *4 (N.D. Cal. Jan. 11, 2016) (defendant’s request for 

names and contact information of class members, and communications between class members and class counsel 
was disproportional because discovery lacked importance to resolution of issues.)  

• 10th Cir. Ark. River Power Auth. v. Babcock & Wilson Co., 2016 WL 192269, at *4 (D. Colo. Jan. 15, 2016) 
(“Once the discovery sought appears relevant, the party resisting discovery has the burden to establish lack of 
relevance or that the information is of such marginal relevance that the potential harm occasioned by the discovery 
outweighs the benefit of production”).  

• 11th Cir. Steel Erectors, Inc. v. AIM Steel Int’l, Inc., 312 F.R.D. 673 (S.D. Ga. Jan. 4, 2016) (court denied 
discovery request, which was “based solely on plaintiff’s speculation” that information was relevant in face of 
contrary evidence in discovery responses).  
 

18 Burden or expense outweighing benefits of discovery. 
• 1st Cir. Wal-Mart P.R., Inc. v. Zaragoza-Gomez, 2016 WL 259704, at *4 (D.P.R. Jan. 21, 2016) (burden of 

producing discovery is not outweighed by benefits when party is able to “deliver a paper copy of the discovery to 
the court approximately two and one-half hours after [the court] ordered its production for in camera review).  

• 3d Cir. Guerrido-Lopez v. City of Allentown, 2016 WL 1182158, at *1 (E.D. Pa. Mar. 28, 2016) (court denied 
plaintiff’s motion for reconsideration because court had “impos[ed] reasonable limits on Plaintiff's boundless 
discovery requests that permit[ed] the discovery of evidence the Plaintiff needs to prove his case without 
unnecessarily expanding the burden and cost of production”).  

• 4th Cir. White v. Sam’s E., Inc., 2016 WL 205494, at *1 (S.D. W. Va. Jan. 15, 2016) (in case alleging violations 
of state law, plaintiff’s discovery requests for nationwide discovery were overbroad).  

• 5th Cir. Duvall v. Bopco, 2016 WL 1268343, at *2 (E.D. La. April 1, 2016) (court denied plaintiff’s request to 
inspect and test barge equipment because steps were “unduly burdensome, hazardous and disruptive of 
defendant's operations”).  

• 6th Cir. Marsden v. Nationwide Biweekly Admin., Inc., 2016 WL 471364, at *1–2 (S.D. Oh. Feb. 8, 2016) 
(expenditure of significant financial and personnel resources to comply with unsupported discovery request 
outweighs benefits of production); see also Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *6 (S.D. 
Oh. Dec. 9, 2015) (court should limit scope of discovery only when compliance would “prove unduly 
burdensome, not merely expensive or time-consuming”).  

• 9th Cir. Gilead Scis., Inc. v. Merck & Co., 2016 WL 146574, at *2 (N.D. Cal. Jan. 13, 2016) (cost and delay 
outweighed benefits of discovery when requests were for information that was irrelevant to disputes in case); see 
also ChrisMar Systems v. Cisco Systems, 312 F.R.D. 560, 564 (N.D. Cal. Jan. 12, 2016) (amendments to Rule 26 
balance proportionality needs of case considering burdens involved); O’Connor v. Uber Techs., 2016 WL 107461, 
at *4 (N.D. Cal. Jan. 11, 2016) (defendant’s request for names and contact information of class members, and 
communications between class members and class counsel was disproportional because discovery lacked 
importance to resolution of issues and placed “enormous” burden on relationship between class members and 
class counsel); cf. Wilson v. Wal-Mart Stores, Inc., 2016 WL 526225, at *3 (D. Nev. Feb. 9, 2016) (defendant’s 
argument that videotaping worksite was burdensome was not persuasive).  

• 10th Cir. Echon v. Sackett, 2016 WL 943485, at *2 (D. Colo. Jan. 27, 2016) (defendants’ discovery requests were 
overbroad because defendants did not provide court with information about people and entities from whom 
discovery was sought, requests were not limited to claims or defenses, and some requests were “outright 
offensive”).  

 
19 Court may rely on counsel’s representations.  
• 11th Cir. Hunter v. Corr. Corp. of Am., 2016 WL 943752, at *2 (S.D. Ga. Feb. 5, 2016) (court generally may rely 

on counsel’s representations about availability of responsive documents, absent suspicion that representation is 
false).  

• Cf. Elliott v. Superior Pool Prods., LLC, 2016 WL 29243, at *6 (C.D. Ill. Jan. 4, 2016) (defense counsel’s 
“factual contentions concerning the completeness of their document production to the Plaintiff have sufficient 
evidentiary support”).  
 

20 Burdens on each party. 
• 2d Cir. State Farm Mut. Auto. Ins. Co. v. Fayda, 2015 WL 7871037, at *2 (S.D.N.Y. Dec. 3, 2015) (amendments 

did not alter burdens on parties. Party seeking discovery must show that item is relevant, and party resisting 
discovery must show “undue burden or expense”).  
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• 4th Cir. Eramo v. Rolling Stone, LLC, 2016 WL 304319, at *3–6 (W.D. Va. Jan. 25, 2016) (party who moves to 

compel discovery has initial burden of showing that information is discoverable. Party resisting discovery then has 
burden of proving that court should not grant motion to compel. Party resisting discovery may show that requested 
information is not relevant or is “of such marginal relevance that the potential harm occasioned by discovery 
would outweigh the ordinary presumption of broad discovery”).  

• 10th Cir. Ark. River Power Auth. v. Babcock & Wilson Co., 2016 WL 192269, at *4 (D. Colo. Jan. 15, 2016) 
(party seeking discovery has burden of establishing that “information sought is relevant to a claim or defense in 
the case. Once the discovery sought appears relevant, the party resisting discovery has the burden to establish lack 
of relevance or that the information is of such marginal relevance that the potential harm occasioned by the 
discovery outweighs the benefit of production”).  

• 11th Cir. Bright v. Frix, 2016 WL 1011441, at *1 (M.D. Fl. Jan. 22, 2016) (party who moves to compel discovery 
has initial burden of proving that requested information is relevant).  

 
21Affidavits or other evidentiary proof showing burden with specificity required.  
• 4th Cir. Ashmore v. Allied Energy, Inc. 2016 WL 301169, at *3 (D. S.C. Jan. 25, 2016) (court denied defendant’s 

claim that discovery was not proportional because defendant failed to “submit any documentation that either 
establishes the proposed cost of production or a cost estimate for an alternative form of production”). 

• 5th Cir. McKinney/Pearl Rest. Partners, L.P., 2016 WL 98603, at *3 (N.D. Tex. Jan. 8, 2016) (Party resisting 
discovery must show that “requested discovery was overbroad, burdensome, or oppressive by submitting 
affidavits or offering evidence revealing the nature of the burden.”).  

• 10th Cir. Fish v. Kobach, 2016 WL 893787, at *1 (D. Kan. Mar. 8, 2016) (“[o]bjections based on undue burden 
must be clearly supported by an affidavit or other evidentiary proof of the time or expense involved in responding 
to the discovery request”).  
 

22 Party requesting discovery may need to make showing.  
• McKinney/Pearl Rest. Partners, L.P., 2016 WL 98603, at *3 (N.D. Tex. Jan. 8, 2016) (in opposition to resisting 

party’s showing, party seeking discovery “may well need to make its own showing of many or all of the 
proportionality factors, including the importance of the issues at stake in the litigation, the amount in controversy, 
the parties’ relative access to relevant information”).  
 

23 Unsupported assertions insufficient.  
• 2d Cir. LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *5 (S.D.N.Y. Dec. 10, 2015) (court denied 

plaintiff’s request to search files of additional custodians based on plaintiff’s unsupported assertions).  
• 9th Cir. Dao v. Liberty life Assur. Co., 2016 WL 796095, at *5 (N.D. Cal. Feb. 23, 2016) (court found that 

plaintiff failed to show value of her case that exceeded actual damages and therefore burden and expense of broad 
discovery outweighed its likely benefits).  
 

24 Inferior access to information. 
• Duvall v. Bopco, 2016 WL 1268343, at *3 (E.D. La. April 1, 2016) (court denied plaintiff’s request to inspect and 

test barge equipment despite inferior access to information when Rule 34 inspection had already occurred and 
plaintiff retained engineering expert).  

 
25 Party cooperation. 
• 6th Cir. Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *7 (S.D. Oh. Dec. 9, 2015) (court urged parties 

to “engage in further cooperate dialogue in an effort to come to an agreement regarding proportional discovery”).  
• 9th Cir. Wichansky v. Zowine, 2016 U.S. Dist. LEXIS 37065, at *5 (D. Ariz. March 22, 2016) (“’parties share the 

responsibility’ to achieve Rule 1’s goal, and emphasizes that ‘[e]ffective advocacy is consistent with – and indeed 
depends upon – cooperative and proportional use’ of the rules of procedure.  The parties should cooperate during 
trial to minimize delay and wasted time.”); see also Roberts v. Clark County Sch. Dist., 312 F.R.D. 594 (D. Nev. 
Jan. 11, 2016) (Chief Justice Robert’s Year-End report said that “Rule 1 was expanded . . . to emphasize ‘the 
obligation of judges and lawyers to work cooperatively in controlling the expense and time demands of 
litigation.’”).  
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26 Lawyers should work together.  
• 9th Cir. Roberts v. Clark County Sch. Dist., 312 F.R.D. 594 (D. Nev. Jan. 11, 2016) (Chief Justice Robert’s Year-

End report stated that lawyers representing adverse parties “have an affirmative duty to work together, and with 
the court, to achieve prompt and efficient resolutions of disputes”).  

• 10th Cir. Digital Ally, Inc. v. Util. Assocs., 2016 WL 1535979, at *2 (D. Kan. Apr. 15, 2016) (parties “engaged in 
discussions to resolve the issues of whether the information sought was, in fact, responsive to the previous 
discovery and whether Defendant was required to produce it. Those communications between the parties led to 
resolution of six categories of requests”).  
 

27 Court’s failure to reference proportionality. 
• Ferring Pharms. Inc. v. Braintree Labs., Inc., 2016 WL 829890, at *7 (D. Mass. Feb. 29, 2016) (failure of judge 

to “expressly reference proportionality in her ruling does not render her ruling contrary to law”).  
 
28 No priority among proportionality factors. 
• Bell v. Reading Hosp., 2016 WL 162991, at *2 (E.D. Pa. Jan. 14, 2016) (“no single factor is designed to outweigh 

the other factors in determining whether the discovery sought is proportional”).  
 
29 Requesting party does not have responsibility to address all proportionality considerations.  
• State Farm Mut. Auto. Ins. Co. v. Fayda, 2015 WL 7871037, at *2 (S.D.N.Y. Dec. 3, 2015) (Committee Note to 

2015 amendment explains that rule “does not place on the party seeking discovery the burden of addressing all 
proportionality considerations”).  
 

30 Boilerplate objections insufficient. 
• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 

2016) (“Amended Rule 34(b) now prohibits boilerplate objections”).  
• 9th Cir. Gibson v. SDCC, 2016 WL 845308, at *6 (D. Nev. Mar. 2, 2016) (boilerplate objections insufficient to 

show discovery should not be allowed).  
• Cf. Haines v. Cherian, 2016 WL 831946, at *7 (M.D. Pa. Feb. 29, 2016) (court sustained boilerplate objection 

that request was overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of 
admissible evidence).  
 

31 Discovery-objection request must be specific. 
• 5th Cir. Orchestratehr, Inc. v. Trombetta, 2016 WL 1555784, at *24 (N.D. Tex. Apr. 18, 2016) (“Party seeking to 

resist discovery on these grounds still bears the burden of making a specific objection and showing that the 
discovery fails the proportionality calculation mandated by Rule 26(b) by coming forward with specific 
information to address”); see also Holmes v. N. Tex. Health Care Laundry Coop. Ass’n, 2016 WL 1366269, at *5 
(N.D. Tex. Apr. 6, 2016) (party resisting discovery “bears the burden of making a specific objection and showing 
that the discovery fails the proportionality calculation mandated by Rule 26(b)”); Robinson v. Dallas County 
Cmty. College Dist., 2016 WL 1273900, at *3 (N.D. Tex. Feb.18, 2016) (“party resisting discovery must show 
specifically how each discovery request is not relevant or otherwise objectionable”).  

• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 
2016) (objecting party must “state with specificity the grounds for objecting, including the reasons” and “whether 
any responsive materials are being withheld”).  

• 10th Cir. Digital Ally, Inc. v. Util. Assocs., 2016 WL 1535979, at *4 (D. Kan. Apr. 15, 2016) (court overruled 
defendant’s objections to discovery requests because defendant failed to expound upon objections to discovery’s 
proportionality and relevance); see also Fish v. Kobach, 2016 WL 893787, at *1 (D. Kan. Mar. 8, 2016) 
(“[o]bjections based on undue burden must be clearly supported by an affidavit or other evidentiary proof of the 
time or expense involved in responding to the discovery request”).  

 
32 Prioritization of discovery.  
• Loop AI Labs Inc v. Gatti, 2016 WL 1273914, at *1 (N.D. Cal. Feb. 5, 2016) (court ordered parties to “prioritize 

determining what can be provided without controversy first, and then produce that material expeditiously, rather 
than using formalistic discovery disputes and objections at the margins as an excuse to delay any production”).  
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33 Chief Justice Roberts urges greater judicial case management. 
• 7th Cir. Noble Roman's, Inc. v. Hattenhauer Distrib. Co., 2016 WL 1162553, at *4 (S.D. Ind. Mar. 24, 2016) 

(amendments designed to emphasize judicial management of discovery process, “especially for those cases in 
which the parties do not themselves effectively manage discovery”).  

• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *4 (D.S.D. Feb. 26, 
2016) (Chief Justice Robert’s Year-End report on the federal judiciary addresses 2015 amendments).  

• 9th Cir. Roberts v. Clark County Sch. Dist., 312 F.R.D. 594 (D. Nev. Jan. 11, 2016) (as explained by Chief Justice 
Roberts in his Year-End Report, amendments “may not look like a big deal at first glance, but they are.” He went 
on to say that accomplishing the amendments’ goals will only occur “if the entire legal community, including the 
bench, bar, and legal academy, step up to the challenge of making real change”); see also Gibson v. SDCC, 2016 
WL 845308, at *4 (D. Nev. Mar. 2, 2016) (“Chief Justice Roberts asked federal judges [in his Year-End report] 
‘to take on a stewardship role, managing their cases from the onset rather than allowing parties alone to dictate the 
scope of discovery’ and to actively engage in case management to ‘identify the critical issues, determine the 
appropriate breadth of discovery, and curtail dilatory tactics, gamesmanship, and procedural posturing’”). 

• D.C. Cir. United States ex rel. Shamesh v. Ca., Inc., 2016 WL 74394, at *7 (D.D.C. Jan. 6, 2016) (Rule 26 
proportionality factors “‘encourage judges to be more aggressive in identifying and discouraging discovery 
overuse and to make proportionality considerations unavoidable’”).  
 

34 Court and parties share responsibility for ensuring discovery is proportional. 
• 7th Cir. Noble Roman's, Inc. v. Hattenhauer Distrib. Co., 2016 WL 1162553, at *4 (S.D. Ind. Mar. 24, 2016) 

(courts and parties share responsibility for applying proportionality requirements to discovery requests).  
• 9th Cir. Salazar v. McDonald Corp., 2016 WL 736213, at *2 (N.D. Cal. Feb. 25, 2016) (“[u]nder the Court’s 

reading, the revised rule places a shared responsibility on all parties to consider the factors bearing on 
proportionality before propounding discovery requests, issuing responses and objections, or raising discovery 
disputes before the courts”); Goes Int’l, AB v. Dodur Ltd., 2016 WL 427369, at *4 (N.D. Cal. Feb. 4, 2016) 
(“parties and the court have a collective responsibility to consider proportionality of all discovery and consider it 
in resolving discovery disputes”).  

 
35 Lawyers should rely on common-sense concept of proportionality.  
• Roberts v. Clark County Sch. Dist., 312 F.R.D. 594 (D. Nev. Jan. 11, 2016) (Chief Justice Robert’s Year-End 

report said that “fundamental principle of amended Rule 26(b)(1) is that ‘lawyers must size and shape their 
discovery requests to the requisites of the case’”).  
 

36 Court should consider proportionality in absence of motion. 
• Orchestratehr, Inc. v. Trombetta, 2016 WL 1555784, at *23 (N.D. Tex. Apr. 18, 2016) (court must consider 

proportionality in absence of motion); see also Harrison v. Wells Fargo Bank, N.A., 2016 WL 1392332, at *4 
(N.D. Tex. Apr. 8, 2016) (same); Holmes v. N. Tex. Health Care Laundry Coop. Ass’n, 2016 WL 1366269, at *5 
(N.D. Tex. Apr. 6, 2016) (same); Areizaga v. ADW Corp., 2016 WL 1305065, at *4 (N.D. Tex. Apr. 4, 2016) 
(same); Curtis v. Metro. Life Ins. Co., 2016 WL 687164, at *3 (N.D. Tex. Feb. 19, 2016) (same).  

 
37 Approaches to timely and efficiently resolving discovery disputes. 
• 3d Cir. Vay v. Huston, 2016 WL 1408116, at *5 (W.D. Pa. Apr. 11, 2016) (court gave parties “myriad 

opportunities” to “meet and confer and resolve [discovery disputes] amicably”).  
• 6th Cir. Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *7 (S.D. Oh. Dec. 9, 2015) (court urged parties 

to “engage in further cooperate dialogue in an effort to come to an agreement regarding proportional discovery”).  
 

38 “Threat” of unannounced participation by judge in Rule 26(f) meet-and–confer employed as prophylactic 
case-management technique to lessen frequency of lawyer disputes.  
• Loop AI Labs Inc v. Gatti, 2016 WL 1273914, at *1 (N.D. Cal. Feb. 5, 2016) (parties ordered to “provide the 

Court . . . dial-in information and an agenda for the standing meet-and-confer teleconference 24 hours before each 
call” so that “Court may join these calls at any time without notice to monitor the parties' conduct”).  

 
39 Targeted discovery. 
• 2d Cir. Sibley v. Choice Hotels Int’l, 2015 WL 9413101, at *2 (E.D.N.Y. Dec. 22, 2015) (court defined disputed 

issues and provided for “limited targeted discovery” that was “proportional to the needs of the case”). 
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• 9th Cir. Oracle Am., Inc. v. Google, Inc., 2015 WL 7775243, at *2 (N.D. Cal. Dec. 3, 2015) (because parties 

represented that they needed “limited targeted discovery” and failed to address proportionality factors, court 
allowed plaintiff to choose ten additional custodians from its original list of 22 custodians to search for relevant 
information); see also O’Connor v. Uber Techs., 2016 WL 107461, at *4 (N.D. Cal. Jan. 11, 2016) (court denied 
defendant’s overly broad discovery request, noting however, that defendant would have been entitled to targeted 
discovery).  

 
40 Identifying discoverable information available at beginning of case. 
• Meeker v. Life Care Ctrs. Of Am., 2016 WL 1403335, at *7 (D. Colo. Apr. 11, 2016) (court explained that had 

defendant identified information available at beginning of case, “the court could have used its judicial resources 
expended in the informal discovery conferences discussing and evaluating concrete facts about the burdens and 
benefits of the requested discovery, instead of generalities”). 	
 

41 Court may order focused discovery.  
• 6th Cir. Wilmington Trust Co. v. AEP Generating Co., 2016 WL 860693, at *3 (S.D. Ohio Mar. 7, 2016) (court 

ordered defendants “to search the records of the four persons they believe to be the most likely to have such 
records”).  

• 7th Cir. Robinson v. Gateway Tech. Coll., 2016 WL 344959, at *4 (E.D. Wis. Jan. 26, 2016) (“[t]o further the 
application of the proportionality standard in discovery, requests for production of ESI and related responses 
should be reasonably targeted, clear, and as specific as practicable”).  

• 10th Cir. Meeker v. Life Care Ctrs. Of Am., 2016 WL 1403335, at *2 (D. Colo. Apr. 11, 2016) (court ordered 
defendants to search for emails using list of relevant search terms).  

 
42 Early focused discovery may make full discovery request unnecessary.  
• Wide Voice, LLC v. Sprint Commc’ns. Co. L.P., 2016 WL 155031, at *2 (D. Nev. Jan. 12, 2016) (“[t]he parties 

and court should consider sequencing discovery to focus on those issues with the greatest likelihood to resolve the 
case, and the biggest bang-for the buck at the outset, with more discovery, later, as the case deserves”) (quoting 
Laurence Pulgram, ABA).  
 

43 Defendant requested targeted discovery.  
• LightSquared, Inc. v. Deere & Co., 2015 WL 8675377, at *2 (S.D.N.Y. Dec. 10, 2015) (defendants asked court to 

order “initial, targeted discovery” concerning one element of cause of action).  
 

44 Court may order sequenced discovery. 
• 6th Cir. Siriano v. Goodman Mfg. Co., L.P., 2015 WL 8259548, at *7 (S.D. Oh. Dec. 9, 2015) (court scheduled 

discovery conference to discuss whether discovery would proceed in phases).  
• 9th Cir. Wide Voice, LLC v. Sprint Commc’ns. Co. L.P., 2016 WL 155031, at *2 (D. Nev. Jan. 12, 2016) (court 

ordered sequenced discovery to focus on issues that are most likely to resolve case).  
 
45 Deposing same individual twice.  
• 9th Cir. Salazar v. McDonald Corp., 2016 WL 736213, at *4 (N.D. Cal. Feb. 25, 2016) (court denied request for 

second deposition because it was made too late in litigation, acknowledging that “second deposition may have 
made sense months ago”); see also Cisco Sys. V. Arista Networks, Inc., 2016 632000, at *2 (N.D. Cal. Feb. 17, 
2016) (court denied request to depose witnesses exceeding ten permitted by rule because defendant failed to show 
particularized need).  

• 10th Cir. Merlin v. Crawford, 2016 WL 814580, at *3 (D. Colo. Mar. 2, 2016) (court denied defendants’ motion 
to depose non-party witnesses second time so as to videotape their testimony for use at trial because burden 
outweighed likely benefits).  

 
46 Preference for pre-motion conference over motion filing.  
• 2d Cir. Vaigasi v. Solow Mgmt. Corp., 2016 WL 616386, at *3-7 (S.D.N.Y. Feb. 16, 2016) (court held multiple 

discovery conferences with parties to resolve discovery disputes). 
• 3rd Cir. Vay v. Huston, 2016 WL 1408116, at *10 (W.D. Pa. Apr. 11, 2016) (lawyers’ “reliance on email 

communications is unavailing,” as substitute for conferences under local practices); see also Bell v. Reading 
Hosp., 2016 WL 16299, at *1 (E.D. Pa. Jan. 14, 2016) (court held telephone discovery conference).  
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• 5th Cir. Krantz v. State Farm Fire & Cas. Co., 2016 WL 320148, at *1 (M.D. La. Jan. 25, 2016) (parties held 

discovery conference). 
• 9th Cir. Wichansky v. Zowine, 2016 U.S. Dist. LEXIS 37065, at 3 (D. Ariz. March 22, 2016) (“The Court, which 

seeks to avoid delay and expense by hearing discovery disputes in telephone conferences without the filing of 
motions (allowing expedited briefing where needed), has held 10 separate discovery dispute conference calls with 
parties.”). 

• 10th Cir. Meeker v. Life Care Ctrs. Of Am., 2016 WL 1403335, at *7 (D. Colo. Apr. 11, 2016) (court held several 
informal discovery conferences). 

• Cf. Crawfish Producers Ass’n- W. v. Mallard Basin, Inc., 2015 WL 8074260, at *3 (W.D. La. Dec. 4, 2015) (court 
ordered that “all proposed specific discovery requests not agreed to by the Defendants shall first be presented to 
the Magistrate Judge with a request and justification for the allowance of the discovery.” Defendants had not 
followed practice ordered by judge).  

 
47 Pre-motion conference informal letter in lieu of motion and brief.  
• 3rd Cir. Bell v. Reading Hosp., 2016 WL 16299, at *1 (E.D. Pa. Jan. 14, 2016) (plaintiffs submitted “informal 

motion to compel”).  
• 9th Cir. Loop AI Labs Inc v. Gatti, 2016 WL 1273914, at *1 (N.D. Cal. Feb. 5, 2016) (court ordered parties to 

submit briefs of “no more than 5 pages regarding the Court's authority to require the parties to bear the cost of a 
discovery Special Master absent the parties' agreement to do so”); Salazar v. McDonald Corp., 2016 WL 736213, 
at *1 (N.D. Cal. Feb. 25, 2016) (parties filed joint letter addressing failure to respond to discovery requests).  

 
48 Party must state if documents being withheld.  
• 8th Cir. Sprint Communs. Co. L.P. v. Crow Creek Sioux Tribal Court, 2016 WL 782247, at *5 (D.S.D. Feb. 26, 

2016)(objecting party must “state with specificity the grounds for objecting, including the reasons” and “whether 
any responsive materials are being withheld”).  

• 9th Cir. Brown v. Dobler, 2015 WL 9581414, at *4 (D. Idaho Dec. 29, 2015) (party must state if there are 
documents withheld because of objections to discovery requests).  

• 10th Cir. Echon v. Sackett, 2016 WL 943485, at *4 (D. Colo. Jan. 27, 2016) (party must state if there are 
documents withheld because of objections to discovery requests).  
 

49 Court may order cost-shifting. 
• 4th Cir. Ashmore v. Allied Energy, Inc. 2016 WL 301169, at *2 (D. S.C. Jan. 25, 2016) (court may order cost-

shifting under Rule 26(c)). 
• 7th Cir. Knauf Insulation, LLC v. Johns Manville Corp., 2015 WL 7089725, at *3 (S.D. Ind. Nov. 13, 2015) (court 

ordered plaintiff to bear costs of responding to discovery request from 38 email custodians if search did not yield 
at least 500 relevant documents).  

• Cf. Graham & Co. v. Liberty Mut. Fire Ins. Co., 2016 WL 1319697, at *11 (N.D. Ala. Apr. 5, 2016) (court 
refused to order cost-shifting and “defer[ed] to the parties to work out payment of complying with discovery 
costs”).  

 
50 Presumption that responding party bears costs of complying with discovery requests.  
• 4th Cir. Ashmore v. Allied Energy, Inc. 2016 WL 301169, at *2 (D. S.C. Jan. 25, 2016) (“In determining whether 

to shift the costs of discovery to the requesting party, factors to consider include: (1) the specificity of the 
discovery requests; (2) the likelihood of discovering critical information; (3) the availability of such information 
from other sources; (4) the purposes for which the responding party maintains the requested data; (5) the relative 
benefit to the parties of obtaining the information; (6) the total cost associated with production; (7) the relative 
ability of each party to control costs and its incentive to do so; and (8) the resources available to each party.”). 

• 7th Cir. Knauf Insulation, LLC v. Johns Manville Corp., 2015 WL 7089725, at *3 (S.D. Ind. Nov. 13, 2015) 
(“presumption is that the responding party pays for discovery requests”).  
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In November 2014, a year before the 2015 

discovery amendments could become  

effective, the Duke Center for Judicial 

Studies started a project to provide  

guidance for judges and lawyers on ways  

to implement the amendments, to put flesh 

on the proportionality bones and to provide 

a practical and realistic framework to make 

proportionality work in practice. The result 

of those efforts, Guidelines and Practices to 

Implement the 2015 Proportionality Amend-

ments, is published for the first time in this 

issue of Judicature.
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Unless judges actively 

manage the cases they 

preside over to keep 

discovery both within 

the defined scope and 

consistent with the 

parties’ right to get 

the information within 

that scope, these rule 

amendments are no 

more likely to succeed 

than the predecessors. 

“
This publication coincides with the 

effective date of the rule changes and with 
efforts by many to provide the bench 
and bar with information about the rule 
changes, what they mean, and ways to 
implement them in individual cases.

The 2015 rule amendments mark a 
“new” chapter in the history of discovery 
practice. If the amended rules achieve 
their intended purposes, this chapter 
may come to be known for its emphasis 
on, and commitment to, proportional-
ity. As of Dec. 1, 2015, Rule 26(b)(1) 
defines the scope of discovery as nonpriv-
ileged information that is relevant to the 
parties’ claims and defenses and “propor-
tional to the needs of the case.” For the 
first time, the word “proportional” is in 
the rule text. The provisions on propor-
tionality are moved to become part of 
the definition of permissible discovery, as 
opposed to limits on otherwise permissi-
ble discovery. 

But as new chapters and rule changes 
go, these are hardly seismic shifts. The 
proportionality concept became part of 
the rules over 30 years ago, in 1983, 
when Rule 26(b) was amended to require 
judges to limit discovery to ensure that 
the benefits outweighed the costs and 
Rule 26(g) was added to require lawyers 
to certify that their discovery requests 
or objections were neither unreasonable 
nor unduly burdensome or expensive. 
Indeed, the Advisory Committee has 
taken pains to emphasize that it does not 
view the 2015 proportionality amend-
ments as imposing any new duties or 
obligations.1 Rather, the intended change 
is to elevate awareness and get lawyers, 
litigants, and judges to pay more atten-
tion to the duties they have had for over 
three decades. 

And there lies the proverbial rub. 
Lawyers and judges have had propor-
tionality obligations since 1983, but 
few lawyers or judges made propor-
tionality a focus of discovery, and fewer 
still expressly invoked or applied the 
proportionality limits. Some academics 
and thoughtful judges have questioned 
whether proportionality is sufficiently 
defined or understood to achieve the 
stated goals.2 As discovery has become 
e-discovery and even more expen-

sive, burdensome, and complex, the 
complaints have grown. The rule amend-
ments require us to answer a nagging 
question. Why should these rule amend-
ments, so modestly introduced, work 
when prior efforts to achieve discovery 
that is consistently both fair and reason-
able — proportional — have failed? 

A SENSE OF URGENCY
One reason for optimism is that the 
proportionality amendments are 
expressly linked to existing and new 
case-management tools intended to 
promote and facilitate early, active 
judicial case management. The 2015 rule 
amendments recognize that changing the 
words used in the rules will accomplish 
nothing unless lawyers and judges effec-
tively implement the changes. The 2015 
rule amendments include an expanded 
menu of case-management tools to 
make it easier for lawyers and judges 
to tailor discovery to each case and to 
resolve discovery disputes efficiently and 
promptly, without full-scale motions and 
briefs. The Committee Notes empha-
size the important link between the 
proportionality changes to the scope 
of discovery in Rule 26(b)(1) and the 
case-management provisions in Rules 16, 
26(f), and 34.3  

Another reason for optimism is a 
growing sense of urgency among lawyers 
and judges. In 1983, the bench and 
bar seemed to greet the proportionality 
amendments with a collective shrug and 
went about their business as usual. The 
years of public discussion and debate 
leading up to the 2015 amendments 
reflect a growing concern that our 
civil justice system needs to adjust or 
risk losing its ability to serve its vital 
purposes. At the same time, electronic 
discovery and increasing cost-conscious-
ness by clients provide an incentive for 
lawyers to exchange the information 
each side needs without all the costs 
and burdens of discovery built on the 
“demand everything and object to every-
thing” model. 

Which brings us to the elephant in 
the courthouse. Proportionality begins 
with the parties and lawyers who apply 
and invoke it, but it ends with judges 
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who enforce it. Whether proportionality 
moves from rule text to reality depends 
in large part on judges. Judges who 
make clear to the parties that they must 
work toward proportionality. Judges who 
are willing and available to work with 
parties to achieve what the Advisory 
Committee has described as the goal of 
making proportionality an explicit part 
of discovery in all cases.4  Judges who are 
willing and available to resolve discovery 
disputes quickly and efficiently when 
needed. Unless judges actively manage 
the cases they preside over to keep 
discovery both within the defined scope 
and consistent with the parties’ right to 
get the information within that scope, 
these rule amendments are no more 
likely to succeed than the predecessors. 

 Trial judges, this is our chance to 
make a difference. It is also our chance  
to fail. 

 
MODEST INVESTMENT,  
GREAT DIVIDENDS
The good news is that lawyers and their 
clients are not alone in having strong 
incentives to work toward proportional-
ity. Enforcing proportionality by engag-
ing in active case management can make 
a trial judge’s work easier and better. 
Requiring the lawyers to talk to each 
other, then to the court, about what the 
discovery in the case will involve allows 
the parties to reach agreement when they 
can, reducing the number of disputes or 
narrowing them. Requiring the lawyers 
to talk to each other about discovery 
planning also allows the parties to iden-
tify areas that are unclear or the subject 
of disagreement and to promptly bring 
these areas to the court for resolution. 
Good case management allows the judge 
to rule on disputed discovery issues 
fairly, efficiently, and promptly, spar-
ing the judge the need to slog through 
lengthy motions to compel or for protec-
tion (often accompanied by even longer 
briefs and voluminous attachments) and 
writing opinions, often on issues that 
don’t involve matters of jurisprudence as 
much as practical problems ill-suited to 
the motion-and-brief presentation. 

Judges who engage in early, active 
discovery management often find that it 

takes relatively little of their time and 
work. This modest investment pays the 
great dividend of saving the judge and 
the judge’s clerks from spending much 
more time later solving problems that 
could have been avoided. And the work 
that is avoided tends to be the type that 
is tedious and slow, and that can often 
bring the case to a halt. 

Active case management is not only 
vital to making discovery reasonable 
for each case, it also can be gratifying 
for the judge. It allows trial judges to 
be creative in working through what 
are usually practical problems to devise 
reasonable and fair solutions that keep 
the case on track, on time, and (for the 
parties) on budget. 

It may be true that most do not think 
of case management as among the most 
satisfying or important parts of judging. 
Ask a trial judge why he or she chose 
to become a judge, and the judge is not 
likely to mention case management. But 
we are not talking about case manage-
ment in the dismissive, belittling sense 
used by some academics and others to 
describe judges’ lower selves (the higher 
selves being the more pure and exalted 
jurisprudential being). The interac-
tive exchanges we have described are 
as important, as highly valued, and as 
demanding of judicial discretion and 
judgment as any work judges do.5  And 
it is work that is unique to the trial 
judges. By the time a case gets to the 
appellate courts, case management is a 
lost opportunity. Case management is 
an important part of what sets the trial 
judges’ work apart. No one else can do it.  
The more trial judges — an enormously 
talented and creative lot — work on 
these tasks, the closer we will all get to 
achieving proportionality in practice.

All of this provides reason for opti-
mism. The 2015 amendments envision, 
and are being met by, prompt and ener-
getic work by bench and bar to change 
litigation culture and make the rule 
changes a part of everyday practice. Self-
interest, institutional interests, client 
interests, and a shared commitment 
to moving beyond aspiration and rule 
to reality may all converge to achieve 
proportionality.

This does not mean we should hang a 
banner declaring mission accomplished. 
History teaches us that hard work lies 
ahead to make these rule changes a bene-
fit for our system, not for any particular 
type of litigant or case. The Guidelines 
and Practices are part of that work. They 
are the result of many months of discus-
sion, experimentation, and refinement 
involving teams of lawyers on both sides 
of the “v.,” practicing in a number of 
areas, working together to define and 
clarify and make concrete what propor-
tionality looks like in particular cases 
and how to achieve it. With the many 
dedicated lawyers who worked on the 
Guidelines and Practices, the reporters will 
continue to listen and learn. We will 
monitor developments in the courts and 
hear from the judges and lawyers who 
apply the 2015 amendments and, we 
hope, the Guidelines and Practices, in their 
own cases. The Guidelines and Practices 
publication is intended to be a living 
document that changes and grows as 
we all discover new and better ways to 
achieve proportionality in discovery and 
help fulfill the goals of Rule 1. 

TO BETTER SERVE THE GOALS  
OF RULE 1
On Jan. 20, 1984, Prof. Arthur Miller 
stood before an audience of federal 
judges to explain the amendments that 
had taken effect on Dec. 1, 1983. As the 
Reporter for the Civil Rules Advisory 
Committee, he was uniquely suited to 
the task. He explained that the rulemak-
ers were motivated by a belief that, in 
too many cases, litigation was conducted 
in a way that frustrated the goals of 
Rule 1. He emphasized that the discov-
ery amendments were part of a larger 
package of amendments, designed to 
work together in an effort to better serve 
the goals of Rule 1. He explained that 
a major goal of the package of amend-
ments in general — and the amendments 
to Rule 26(b) in particular — was to 
combat the problem of disproportionate 
discovery. And he concluded by stress-
ing the critical role that judges would 
play, using their new case-management 
powers under amended Rule 16: 
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There is an important interrelationship 
between the management philosophy 
of rule 16 and the anti-redundancy 
and anti-disproportionality policies 
of rule 26. The latter can be effective 
only if the judges educate themselves 
about their cases and attempt to 
manage them throughout the discovery 
process. The two rules must be utilized 
together.6

All of that could just have easily been 
said — and has been said — about the 2015 
amendments. Is it deja vu, all over again?

It is hard to know why the bench and 
bar did not embrace proportionality in 
discovery in 1983. Perhaps the scheme was 
just a bit too different from what they were 
used to and how they had been trained. In 
a time long before email and smartphones, 
perhaps the consequences of persisting 
with “business as usual” were not suffi-
ciently grave to fully spark the desired 
change. But that was decades ago. The 
Guidelines and Practices themselves show 
that many lawyers and judges are commit-
ted to working to make reasonableness — 
proportionality — in discovery real. There 
is good reason for optimism, and there is 
good work to do.  

1 See Fed. R. Civ. P. 26 advisory committee’s note 
(2015) (“Restoring the proportionality calcula-
tion to Rule 26(b)(1) does not change the exist-
ing responsibilities of the court and the parties 
to consider proportionality, and the change does 
not place on the party seeking discovery the 
burden of addressing all proportionality consid-
erations.”).

2 See, e.g., John L. Carroll, Proportionality In 
Discovery: A Cautionary Tale, 32 Campbell L. 
Rev. 455, 461 (2010) (“Used improperly, the 
proportionality analysis can be at best a mean-
ingless exercise and at worst a tool to deny civil 
litigants access to information to which they are 
entitled.”); Martin H. Redish, Electronic Discovery 
and the Litigation Matrix, 51 Duke L.J. 561, 
603-04 (2001) (arguing that proportionality 
limits are impractical because the trial judge 
is not in a good position to assess whether the 
desired information is worth the cost); Orbit 
One Communications, Inc. v. Numerex Corp., 271 
F.R.D. 429, 436 (S.D.N.Y. 2010) (stating, in 
the preservation context, that a proportionality 
standard “may prove too amorphous” to provide 
meaningful guidance to parties).

3 See Fed. R. Civ. P. 26 advisory committee’s note 
(2015) (“The present amendment again reflects 
the need for continuing and close judicial 
involvement in the cases that do not yield 
readily to the ideal of effective party manage-
ment.”); id. (explaining that the new Rule 
34 mechanism allowing for pre-Rule 26(f) 
exchange of document requests “is designed to 

facilitate focused discussion during the Rule 
26(f) conference”).

4 See Fed. R. Civ. P. 26 advisory committee’s note 
(2015) (“The parties and the court have a collec-
tive responsibility to consider the proportional-
ity of all discovery and consider it in resolving 
discovery disputes.”)

5 Lawyers certainly view active judicial case 
management as an important and highly 
valuable part of what judges do. When asked 
what would make the existing federal pretrial 
process work better, lawyers consistently singled 
out more and better judicial case management. 
See Steven S. Gensler & Lee H. Rosenthal, Four 
Years After Duke: Where Do We Stand on Cali-
brating the Pretrial Process, 18 Lewis & Clark L. 
Rev. 643, 647-48 (2014) (discussing results of 
surveys prepared for the 2010 Duke Conference 
on Civil Litigation); Report to the Chief Justice 
of the United States on the 2010 Conference 
on Civil Litigation 10, available at http://www.
uscourts.gov/file/reporttothechiefjusticepdf  
(“Pleas for universalized and invigorated case 
management achieved strong consensus at the 
Conference.”).

6 Arthur Milller, The August 1983 Amend-
ments to the Federal Rules of Civil 
Procedure: Promoting Effective Case 
Management and Lawyer Responsibility 
35-36 (Federal Judicial Center 1984).
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May of 2010, some 200 
judges, lawyers, and academ-

ics gathered for two days at the Duke 
University Law School to evaluate the 
state of civil litigation in federal court. 
The conference was sponsored by the 
Advisory Committee on the Federal Rules 
of Civil Procedure. Many studies, surveys, 
and papers were prepared in advance 
of the conference to aid the discussion. 
Although the gathering found that federal 
civil litigation works reasonably well and 
that a complete overhaul of the system 
is not warranted, the participants also 
concluded that several improvements 
clearly are needed. Four stood out in 
particular: greater cooperation among 
litigants, greater proportionality in 
discovery, earlier and more active case 
management by judges, and a new rule 
addressing the preservation and loss of 
electronically stored information (“ESI”).

The Advisory Committee took the 
findings of the Duke conference and 
drafted amendments that address these 
four areas of focus. The amendments 
have been approved unanimously by 
the Advisory Committee, the Standing 
Committee on the Rules of Practice and 
Procedure, the Judicial Conference of 
the United States, and the United States 
Supreme Court and will take effect on 
Dec. 1, 2015, unless Congress acts to 
disapprove them. As Congressional 

disapproval appears unlikely, judges and 
lawyers should become familiar with 
the new rules. The Advisory Committee 
believes they present a unique oppor-
tunity to improve the delivery of civil 
justice in federal courts.

Participants in the Duke conference 
recognized that rule amendments alone 
will do little to improve the civil liti-
gation system. A change in behavior is 
also required. As a result, over the course 
of the next several months the Advisory 
Committee, the Federal Judicial Center 
(“FJC”), and other groups will be 
promoting the new rule amendments 
and their intended improvements. This 
article is a small step in that direction. 
If the amendments have their intended 
effect, civil litigation will become more 

efficient and less expensive without sacri-
ficing any party’s opportunity to obtain 
the evidence needed to prove its case.1 

THE DUKE CONFERENCE AND 
DRAFTING OF THE AMENDMENTS
Participants in the Duke conference 
included federal and state judges from 
trial and appellate courts around the 
country, plaintiff and defense lawyers, 
public interest lawyers, in-house attor-
neys from business and government, 
and distinguished law professors. The 
FJC and other organizations conducted 
studies and surveys in advance of the 
conference, and more than 40 papers and 
25 compilations of data were presented. 
Some 70 judges, lawyers, and academics 
made presentations to the conference, 
followed by a broad-ranging discussion 
among all participants.2 

The Advisory Committee prepared a 
post-conference report for Chief Justice 
John Roberts.3 The report noted that 
there was no general sense that the 1938 
approach to the Federal Rules of Civil 
Procedure has failed. “While there is 
need for improvement, the time has 
not come to abandon the system and 
start over.”4 The report identified three 
specific areas of needed improvement: 
“What is needed can be described in two 
words — cooperation and proportion-
ality — and one phrase — sustained, 
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active, hands-on judicial case manage-
ment.”5 The report also noted “significant 
support across plaintiff and defense lines 
for more precise guidance in the rules on 
the obligation to preserve [ESI] and the 
consequences of failing to do so.”6 

Following the Duke conference, the 
Advisory Committee appointed a subcom-
mittee to develop rule amendments based 
on conference presentations and conclu-
sions. The subcommittee compiled a list 
of all proposed rule amendments made 
at the conference and then held numer-
ous calls and meetings to winnow and 
refine the suggestions. Over the course 
of two years, the subcommittee held 
many discussions, circulated drafts of 
proposed rule amendments, and sponsored 
a mini-conference with invited judges, 
lawyers, and law professors to discuss 
possible amendments. The subcommit-
tee presented recommendations for full 
discussion at meetings of the Advisory 
Committee and the Standing Committee 
in 2011, 2012, and 2013. 

While this work was underway, a 
separate subcommittee worked on a 
rule to address the preservation and 
loss of ESI. This subcommittee also 
held numerous discussions and meet-
ings, circulated and refined drafts, and 
sponsored a mini-conference with judges, 

lawyers, and technical experts to discuss 
possible solutions to the litigation chal-
lenges presented by ESI. 

The proposed amendments were 
published for public comment in August 
2013. Over the next six months, more 
than 2,300 written comments were 
received and more than 120 witnesses 
appeared and addressed the Advisory 
Committee in public hearings held in 
Washington, D.C., Phoenix, and Dallas. 
Following the public comment process, 
the subcommittees revised the proposed 
amendments and again presented 
them to the Advisory and Standing 
Committees, where they were adopted 
unanimously. The rule amendments were 
then approved without dissent by the 
Judicial Conference of the United States 
and the Supreme Court.

The amendments affect more than 20 
different provisions in the civil rules, but 
this article will address them in terms of 
the four areas of focus identified at the 
Duke conference: cooperation, propor-
tionality, early and active judicial case 
management, and ESI. 

COOPERATION
There was near-unanimous agreement 
at the Duke conference that cooperation 
among litigants can reduce the time 
and expense of civil litigation without 
compromising vigorous and professional 
advocacy. In a survey of members of the 
ABA Section of Litigation completed 
before the conference, 95 percent of 
respondents agreed that collaboration 
and professionalism by attorneys can 
reduce client costs.7

Cooperation, of course, cannot be 
legislated, but rule amendments and the 
actions of judges can do much to encour-
age it. Rule 1 now provides that the civil 
rules “should be construed and admin-
istered to secure the just, speedy, and 
inexpensive determination of every action 
and proceeding.” The proposed amend-
ment will add the following italicized 
language: The rules “should be construed, 
administered, and employed by the court and 
the parties to secure the just, speedy, and 
inexpensive determination of every action 
and proceeding.” The intent is to make 
clear that parties as well as courts have a 

responsibility to achieve the Rule 1 goals.
The Committee Note to this proposed 

amendment observes that “discussions 
of ways to improve the administration 
of civil justice regularly include pleas to 
discourage over-use, misuse, and abuse 
of procedural tools that increase cost 
and result in delay. Effective advocacy is 
consistent with — and indeed depends 
upon — cooperative and proportional 
use of procedure.”  

Sanctions are not the only means of 
discouraging litigation abuses; judges 
often have opportunities to remind 
litigants of their obligation to cooperate. 
Such admonitions can now be backed 
with a citation to Rule 1.

PROPORTIONALITY AND OTHER 
DISCOVERY CHANGES
The Advisory Committee report to the 
Chief Justice noted “[o]ne area of consen-
sus in the various surveys” conducted 
before the Duke conference: “that 
district and magistrate judges must be 
considerably more involved in manag-
ing each case from the outset, to tailor 
motion practice and shape the discovery 
to the reasonable needs of the case.”8 
This wording captures the meaning of 
“proportional” discovery; it is discovery 
tailored to the reasonable needs of the 
case. It affords enough information for 
a litigant to prove his or her case, but 
avoids excess and waste. Unwarranted 
document production requests, excessive 
interrogatories, obstructive responses 
to legitimate discovery requests, and 
unduly long depositions all result in 
disproportionate discovery costs.

Studies completed in advance of 
the Duke conference suggested that 
disproportionate discovery occurs in a 
significant percentage of federal court 
cases. An FJC survey of closed federal 
cases found that a quarter of the lawyers 
who handled the cases believed that 
discovery costs were too high for their 
client’s stake in the case.9 Other surveys 
showed greater dissatisfaction. Members 
in the American College of Trial Lawyers 
(“ACTL”) widely agreed that today’s civil 
litigation system takes too long and costs 
too much, resulting in some deserving 
cases not being filed and other cases 
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with meritorious defenses being settled 
to avoid the costs of litigation.10 In a 
survey of the ABA Litigation Section, 89 
percent of respondents agreed that liti-
gation costs are disproportionately high 
in small cases, and 40 percent agreed 
that they are disproportionately high in 
large cases.11 A survey of the National 
Employment Lawyers Association 
(“NELA”) found universal sentiment 
that the discovery process is too costly, 
with a significant majority indicating 
that discovery is abused in almost every 
case.12 In a report summarizing the 
surveys prepared for the Duke confer-
ence, the Institute for Advancement of 
the American Legal System (“IAALS”) 
found that between 61 percent and 76 
percent of respondents in the ACTL, 
ABA, and NELA surveys agreed that 
judges do not enforce existing propor-
tionality limitations.13

The concept of proportionality is not 
new. It has been in the federal rules since 
1983. Rule 26(b)(2)(C) provides that 
“[o]n motion or on its own, the court 
must limit the frequency and extent of 
discovery . . . if it determines that . . . 
the burden or expense of the proposed 
discovery outweighs its likely bene-
fit, considering the needs of the case, 
the amount in controversy, the parties’ 
resources, the importance of the issues 
at stake in the action, and the impor-
tance of the discovery in resolving the 
issues.” Rule 26(b)(1) — which estab-
lishes the scope of permissible discovery 
— declares that “[a]ll discovery 
is subject to” the limitations in 
Rule 26(b)(2)(C). And Rule 26(g)
(1)(B)(iii) provides that a lawyer’s 
signature on a discovery request or 
response constitutes a certification 
that the request or response is not 
“unreasonable nor unduly burden-
some or expensive, considering the 
needs of the case, prior discovery 
in the case, the amount in contro-
versy, and the importance of the 
issues at stake in the action.” 

Despite the longstanding 
existence of these proportionality 
provisions in the rules, the Duke 
conference concluded that judges 
do not apply them. In response, 

the Advisory Committee chose to move 
the factors in Rule 26(b)(2)(C)(iii) to 
Rule 26(b)(1). Thus, under the proposed 
amendment, the scope of discovery in 
civil litigation now will be defined as 
follows:
Parties may obtain discovery regard-
ing any nonprivileged matter that is 
relevant to any party’s claim or defense 
and proportional to the needs of the 
case, considering the importance of 
the issues at stake in the action, the 
amount in controversy, the parties’ 
relative access to relevant information, 
the parties’ resources, the importance 
of the discovery in resolving the issues, 
and whether the burden or expense of 
the proposed discovery outweighs its 
likely benefit.

The intent of this change is to make 
proportionality unavoidable. It will 
now be part of the scope of discov-
ery. Information must be relevant and 
proportional to be discoverable. 

It is worth emphasizing that this 
change is not intended to deprive any 
party of the evidence needed to prove 
its claims or defenses. The intent is to 
eliminate disproportionate discovery in 
cases where such elimination is needed. 
The change will make a difference, 
however, only if judges are willing to 
engage in a dialogue with the parties and 
make decisions regarding the amount of 
discovery reasonably needed to resolve a 
case. This calls for active case manage-

ment — judges who intervene early, help 
the parties identify what is needed to 
prepare the case for trial, and set reason-
able schedules to complete that prepara-
tion without undue time or expense.

The Advisory Committee changed the 
order of the Rule 26(b)(2)(C) factors to 
refer first to “the importance of the issues 
at stake” and second to “the amount in 
controversy.” This was done to avoid any 
implication that the amount in contro-
versy is the most important consider-
ation. Cases seeking little or no monetary 
relief may require significant discovery. 
The Committee also added a new factor 
— “the parties’ relative access to relevant 
information” — to highlight the reality 
that some cases involve an asymmetri-
cal distribution of information. Judges 
should recognize that proportionality in 
such cases often will mean that one party 
must bear greater burdens in respond-
ing to discovery than the other party. 
Discovery is not necessarily dispropor-
tionate just because information is flow-
ing mainly from one party to another.

To address concerns raised during the 
public comment process, the Advisory 
Committee added a committee note 
explaining that the amendment to Rule 
26(b)(1) does not place the burden of prov-
ing proportionality on the party seeking 
discovery. Nor does it authorize boilerplate 
refusals to provide discovery on the ground 
that it is not proportional. The intent is 
to prompt a dialogue among the parties 
and, if necessary, the judge, concerning 

the amount of discovery reasonably 
needed to resolve the case. 

A few other changes to the discov-
ery rules are intended to support the 
new focus on efficient discovery.

“REASONABLY CALCULATED  
TO LEAD”
The amendments to Rule 26(b)
(1) will delete a familiar sentence 
that each of us can recite from 
memory: “Relevant information 
need not be admissible at the trial 
if the discovery appears reasonably 
calculated to lead to the discovery of 
admissible evidence.” This sentence 
will be replaced with the following 
language: “Information within this 
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scope of discovery need not be admis-
sible in evidence to be discoverable.” 

The “reasonably calculated to lead” 
phrase was never intended to define 
the scope of discovery. The language 
was added to the rules in 1946 because 
parties in depositions were objecting to 
relevant questions on the ground that the 
answers would be hearsay and would not 
be admissible at trial. Inadmissibility was 
used to bar relevant discovery. The 1946 
amendment sought to stop this practice. 

Recognizing that the sentence was 
never designed to define the scope of 
discovery, the Advisory Committee 
amended the sentence in 2000 to add 
the words “relevant information” at the 
beginning: “Relevant information need not 
be admissible at the trial if the discovery 
appears reasonably calculated to lead to 
the discovery of admissible evidence.” 
The Committee Note explained that 
“relevant means within the scope of 
discovery as defined in this subdivision 
[(b)(1)].” Thus, the “reasonably calcu-
lated to lead” phrase applies only to 
information that otherwise falls within 
the scope of discovery set forth in Rule 
26(b)(1); it does not broaden the scope 
of discovery. As the 2000 Committee 
Note explained, any broader reading of 
the “reasonably calculated to lead” phrase 
“might swallow any other limitation on 
the scope of discovery.” 

Despite the original intent of the 
sentence and the 2000 clarification, lawyers 
and judges continue to cite the “reasonably 
calculated to lead” language as defining 
the scope of discovery. Some even disre-
gard the reference to admissibility, arguing 
that any inquiry “reasonably calculated to 
lead” to something helpful is fair game 
in discovery. The amendment will elimi-
nate this incorrect reading of Rule 26(b)
(1) while preserving the rule that inad-
missibility is not a basis for opposing 
discovery of relevant information. 

TWO OTHER CHANGES TO  
RULE 26(b)
The proposed amendments also will 
delete two existing phrases in Rule 26(b)
(1): one that permits discovery relating 
to the “subject matter” of the litiga-
tion on a showing of good cause, and 

another that permits discovery of “the 
existence, description, nature, custody, 
condition, and location of any docu-
ments or other tangible things and the 
identity and location of persons who 
know of any discoverable matter.” The 
Advisory Committee found that the 
“subject matter” phrase is rarely if ever 
used. Parties and courts rightly focus on 
the claims and defenses in the litigation. 
The Committee also found that discovery 
into the existence and location of discov-
erable information is widely enough 
accepted that rule language is no longer 
needed. The Committee Note makes 
clear that these two changes are not 
intended to narrow the scope of discovery 
now permitted under Rule 26(b)(1) and 
provides some examples of the kinds of 
discovery still permitted. 

OTHER DISCOVERY CHANGES
Rule 26(c)(1)(B) will be amended to 
include “allocation of expenses” among 
the terms that may be included in a 
protective order. This change makes 
express what the Supreme Court has long 
found implicit in the rule — that courts 
may allocate discovery costs when resolv-
ing protective order issues. (See Oppenheimer 
Fund, Inc. v. Sanders, 437 U.S. 340, 358 
(1978)). The Advisory Committee 
thought it useful to make the author-
ity explicit on the face of the rule. This 
is not a change intended to make cost 
shifting more frequent, nor is it intended 
to suggest that cost shifting should be 
considered as part of the proportionality 
analysis. It simply is a codification of 
existing protective order authority.

Some have asked the Advisory 
Committee to consider adoption of a 
requester-pays system for civil discovery, 
which would be a significant depar-
ture from historical discovery practice. 
Although the Advisory Committee agreed 
to consider that idea, the Committee has 
not acted on it. To make clear that the 
addition of the “allocation of expenses” 
language to Rule 26(c)(1)(B) is not an 
implicit endorsement of a requester-pays 
system, the Committee Note includes 
this language: “Recognizing the author-
ity does not imply that cost-shifting 
should become a common practice. 
Courts and parties should continue to 
assume that a responding party ordinarily 
bears the costs of responding.”

The amendments also include three 
changes to Rule 34. The first requires 
that objections to document production 
requests be stated “with specificity.” The 
second permits a responding party to state 
that it will produce copies of documents 
or ESI instead of permitting inspection, 
but requires the party to identify a reason-
able time for the production. The third 
requires that an objection state whether 
any responsive documents are being with-
held on the basis of an objection. 

These amendments should eliminate 
three relatively frequent problems: the 
use of broad, boilerplate objections that 
provide little information about the true 
reason a party is objecting to a document 
request; responses stating that respon-

More than 70 percent 
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when a judge promptly 

begins managing a case 

and stays involved. 
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sive documents will be produced in due 
course, without indicating when produc-
tion will occur and which often are 
followed by long delays; and responses 
that state various objections, produce 
some documents, and yet do not say 
whether any other documents have been 
withheld on the basis of the objections. 
All three practices thwart Rule 1’s goals 
of speedy and inexpensive litigation.

Further, an amendment to Rule 26(d) 
will allow parties to deliver Rule 34 
document production requests before the 
Rule 26(f) meeting between the parties. 
The 30 days to respond will be calcu-
lated from the date of the first Rule 26(f) 
meeting. The purpose of this change is to 
facilitate discussion of specific discovery 
proposals between the parties at the Rule 
26(f) meeting and with the court at the 
initial case management conference. 

EARLY, ACTIVE JUDICIAL  
CASE MANAGEMENT
The Duke conference included some of 
the best litigators in the country. When 
discussing ways to improve civil litiga-
tion, these lawyers pled for more active 
case management by judges. This is 
an excerpt from the report to the Chief 
Justice:
Pleas for universalized and invig-
orated case management achieved 
strong consensus at the Conference. . 
. . There was consensus that the first 
Rule 16 conference should be a serious 
exchange, requiring careful planning 
by the lawyers and often attended by 
the parties. Firm deadlines should be 
set[.] Conference participants under-
scored that judicial case-management 
must be ongoing. A judge who is avail-
able for prompt resolution of pretrial 
disputes saves the parties time and 
money. . . . A judge who offers prompt 
assistance in resolving disputes without 
exchanges of motions and responses 
is much better able to keep a case on 
track, keep the discovery demands 
within the proportionality limits, and 
avoid overly narrow responses to proper 
discovery demands.14

Surveys completed before the Duke 
conference found similar views. More 

than 70 percent of respondents from the 
ABA Litigation Section agreed that early 
intervention by judges helps to narrow 
issues and reduce discovery. Seventy-
three percent agreed that litigation 
results are more satisfactory when a 
judge promptly begins managing a case 
and stays involved.15 The NELA survey 
reflects the same view. Almost two-thirds 
of respondents agreed that overall litiga-
tion results are more satisfactory when a 
judge actively manages a case.16  

The benefits of early and active case 
management have been known for years. 
When Rule 16 was amended in 1983, the 
Advisory Committee Note included this 
comment: “Empirical studies reveal that 
when a trial judge intervenes personally at 
an early stage to assume judicial control 
over a case and to schedule dates for 
completion by the parties of the principal 
pretrial steps, the case is disposed of by 
settlement or trial more efficiently and 
with less cost and delay than when the 
parties are left to their own devices.” 

Of course, Rule 16 already calls for 
early management of cases by district or 
magistrate judges. It already contem-
plates the establishment of a reasonable 
but efficient schedule for the litigation, 
with input by the parties in the Rule 26(f) 
report. And yet lawyers in the surveys 
and during the Duke conference reported 
that many federal judges do not actively 
manage their cases. The rule amendments 
include four changes aimed at encourag-
ing more active case management.

First, a key to effective case manage-
ment is the Rule 16 conference where 
the judge confers with the parties about 
the needs of the case and sets an appro-
priate litigation schedule. To encourage 
case management conferences during 
which judges and lawyers actually speak 
with each other, an amendment will 
delete the language in Rule 16(b)(1)
(B) that allows the scheduling confer-
ence to be held “by telephone, mail, or 
other means.” This is mostly a matter of 
emphasis, because the Committee Note 
explains that conferences may still be 
held by any means of direct simultaneous 
communication, including by telephone. 
And Rule 16(b)(1)(A) will continue to 
allow courts to base scheduling orders on 

the parties’ Rule 26(f) reports without 
holding a conference. The change in 
the text is intended to eliminate the 
express suggestion that setting litigation 
schedules by “mail” or “other means” is 
an adequate substitute for direct commu-
nication with parties. In most cases, 
it is not. The amendment is intended 
to encourage judges to communicate 
directly with the parties when beginning 
to manage a case.

Second, the time for holding the 
scheduling conference will be moved to 
the earlier of 90 days after any defendant 
has been served (reduced from 120 days 
in the present rule) or 60 days after any 
defendant has appeared (reduced from 90 
days). The intent is to encourage earlier 
intervention by judges. Recognizing that 
these time limits may not be appropriate 
in some cases, the amendment allows 
judges to set a later time for good cause. 
The amendments also reduce the time 
for serving a complaint under Rule 4(m) 
from 120 days to 90 days. Language 
has been added to the Committee Note 
recognizing that additional time will be 
needed in some cases.

Third, the proposed amendments add 
two subjects to the list of issues to be 
addressed in a case management order: 
the preservation of ESI, and agreements 
reached under Federal Rule of Evidence 
502. ESI is a growing issue in civil 
litigation, and the Advisory Committee 
believes that parties and courts should 
address it early. Rule 502 was designed 
to reduce the expense of producing ESI 
or other voluminous documents, and 
the parties and judges should consider 
its potential application in every case. 
Parallel provisions are added to the 
subjects for the Rule 26(f) meeting. 

Fourth, briefing and deciding 
discovery motions can significantly delay 
litigation. The amendments suggest that 
the judge and the parties consider at 
the initial case management conference 
whether the parties should be required to 
hold an in-person or telephone confer-
ence with the judge before filing discov-
ery motions. Many federal judges require 
such conferences now, and experience 
has shown them to be very effective in 
resolving discovery disputes quickly and 
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inexpensively. As the report to the Chief 
Justice noted, “[a] judge who is avail-
able for prompt resolution of pretrial 
disputes saves the parties time and 
money.”17 The amendment encourages 
this practice.

These changes are modest, but 
the Advisory Committee hopes they 
will encourage earlier and more active 
case management by judges. No other 
practice can do as much to improve the 
delivery of civil justice in federal courts. 

RULE 37(e): FAILURE TO  
PRESERVE ESI
Preservation of ESI is a major issue 
confronting parties and courts, and the 
loss of ESI has produced a significant 
split in the circuits. Some circuits hold 
that adverse inference jury instructions 
(viewed by most as a serious sanction) can 
be imposed for the negligent loss of ESI. 
Others require a showing of bad faith. 
The Advisory Committee was credi-
bly informed that persons and entities 
over-preserve ESI out of fear that some 
might be lost, that their actions might 
with hindsight be viewed as negligent, 
and that they might be sued in a circuit 
that permits adverse inference instruc-
tions on the basis of negligence. As the 
report to the Chief Justice noted, “the 
uncertainty leads to inefficient, wasteful, 
expensive, and time-consuming informa-
tion management and discovery, which in 
turn adds to costs and delays in litigation. 
. . . Conference participants asked for a 
rule establishing uniform standards of 
culpability for different sanctions.”18 

The distinguished panel that 
addressed this issue at the Duke confer-
ence suggested that the Advisory 
Committee draft a rule specifying when 
a duty to preserve ESI arises, the scope 
and duration of the duty, and sanctions 
that can be imposed for breach of the 
duty. The Committee attempted to write 
such a rule, but found that it could not 
identify a precise trigger for the duty to 
preserve that would apply fairly to the 
wide variety of cases in federal court. Nor 
could the Committee specify the scope or 
the duration of the preservation obliga-
tion because both depend heavily on the 
unique facts of each case.

The Advisory Committee did conclude 
that helpful guidance could be provided 
on the sanctions to be imposed when ESI 
is lost. The circuit split could be resolved, 
and the rules regulating sanctions could 
provide parties with some guidance 
when making preservation decisions.

The new Rule 37(e) does not purport 
to create a duty to preserve ESI. It 
instead recognizes the existing common-
law duty to preserve information when 
litigation is reasonably anticipated. 
Thus, the new rule applies when “elec-
tronically stored information that should 
have been preserved in the anticipation 
or conduct of litigation is lost because a 
party failed to take reasonable steps to 
preserve it, and it cannot be restored or 
replaced through additional discovery.” 
The rule calls for reasonable steps, not 
perfection, in efforts to preserve ESI. 

If reasonable steps are not taken and 
ESI is lost as a result, the rule directs the 
court to focus first on whether the lost 
information can be restored or replaced 
through additional discovery. As the 
Committee Note explains, nothing in 

the new rule limits a court’s powers 
under Rules 16 and 26 to order discovery 
to achieve this purpose. 

If the ESI cannot be restored or 
replaced, Rule 37(e)(1) provides that 
the court, “upon finding prejudice to 
another party from loss of the informa-
tion, may order measures no greater than 
necessary to cure the prejudice.” This 
provision deliberately preserves broad 
trial court discretion. It does not attempt 
to draw fine distinctions as to the various 
measures a trial court may use to cure 
prejudice under (e)(1), but it does limit 
those measures in three general ways: 
There must be a finding of prejudice 
to the opposing party, the measures 
imposed by the court must be no greater 
than necessary to cure the prejudice, 
and the court may not impose the severe 
measures addressed in subdivision (e)(2). 

Rule 37(e)(2) limits the application 
of several specific sanctions to cases in 
which “the party acted with the intent 
to deprive another party of the informa-
tion’s use in the litigation.” The sanc-
tions subject to this limitation include 
presuming that the lost information 
was unfavorable to the party that lost it, 
instructing the jury that it may or must 
presume the information was unfavorable 
to that party, and dismissing the action 
or entering a default judgment. 

Subdivision (e)(2) eliminates the 
circuit split on when a court may give an 
adverse inference jury instruction for the 
loss of ESI. Adverse inference instructions 
historically have been based on a logical 
conclusion: If a party destroys evidence for 
the purpose of preventing another party 
from using it in litigation, one reasonably 
can infer that the evidence was unfavor-
able to the party that destroyed it. Some 
courts hold to this traditional rationale 
and limit adverse inference instructions to 
instances of bad-faith loss of the infor-
mation. (See, e.g., Aramburu v. Boeing 
Co., 112 F.3d 1398, 1407 (10th Cir. 
1997) (“The adverse inference must be 
predicated on the bad faith of the party 
destroying the records. Mere negligence 
in losing or destroying records is not 
enough because it does not support an 
inference of consciousness of a weak case.”) 
(citations omitted).)

These changes are 
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Advisory Committee 
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Other circuits permit adverse infer-
ence instructions on a showing of 
negligence. They reason that an adverse 
inference restores the evidentiary balance, 
and that the party that lost the infor-
mation should bear the risk that it was 
unfavorable. (See, e.g., Residential Funding 
Corp. v. DeGeorge Finan. Corp., 306 F.3d 
99 (2d Cir. 2002).) While this rationale 
has some equitable appeal, the Advisory 
Committee had several concerns about 
its application to ESI. First, negligently 
lost ESI may have been favorable or unfa-
vorable to the party that lost it — mere 
negligence does not reveal the nature of 
the lost information. Consequently, an 
adverse inference may do far more than 
restore the evidentiary balance; it may 
tip the balance in ways the lost evidence 
never would have. Second, in a world 
where ESI is more easily lost than tangi-
ble evidence, particularly by unsophisti-
cated parties, the sanction of an adverse 
inference instruction imposes a heavy 
penalty for losses that may well become 
more frequent as ESI multiplies. Third, 
as we already have seen, permitting an 
adverse inference for mere negligence 
creates powerful incentives to over-pre-
serve, often at great cost. Fourth, because 
ESI is ubiquitous and often is found in 
many locations, the loss of ESI generally 
presents less risk of severe prejudice than 
may arise from the loss of a single tangi-
ble item or a hard-copy document. 

These reasons caused the Advisory 
Committee to conclude that the circuit 
split should be resolved in favor of 
the traditional reasons for an adverse 
inference. ESI-related adverse inferences 
drawn by courts when ruling on pretrial 
motions or when ruling in bench trials, 
and adverse inference jury instructions, 
will be limited to cases where the party 
who lost the ESI did so with an intent 
to deprive the opposing party of its 
use in the litigation. Subdivision (e)
(2) extends this logic to the even more 
severe measures of dismissal or default. 
The Advisory Committee thought it 
incongruous to allow dismissal or default 
in circumstances that would not justify 
an adverse inference instruction.

ONE OTHER CHANGE —
ABROGATION OF RULE 84
The Federal Rules of Civil Procedure 
are followed by an appendix of forms, 
and Rule 84 provides that the forms 
“suffice under these rules.” Many of the 
forms are out of date, the process for 
amending them is cumbersome, and 
the Advisory Committee found that 
they are rarely used. In addition, many 
alternative sources of civil forms are 
readily available, including forms created 
by commercial publishing companies 
and forms created by a Forms Working 
Group at the Administrative Office of 
the United States Courts, which are 
available on the federal courts website.

The proposed amendments will abro-
gate Rule 84 and eliminate the appendix 
of forms. The Forms Working Group 
plans to expand the range of forms avail-
able on the federal courts website, and the 
Committee Note makes clear that this 
change is not intended to signal a change 
in pleading standards under Rule 8.

CONCLUSION
The American system of civil justice is in 
many respects the best in the world, but 
in federal courts it has become too expen-
sive, too time-consuming, and largely 
unavailable to average citizens and small 
businesses. The system needs improve-
ment. The proposed amendments on 
cooperation, proportionality, case manage-

ment, and the loss of ESI are intended to 
reduce the cost and delay of civil litiga-
tion. They are not intended to accelerate 
litigation at the cost of justice, deny 
parties the evidence needed to prove their 
cases, or create new obstacles to legitimate 
discovery. The amendments should be 
applied by courts and parties in an even-
handed effort to achieve the goals of Rule 
1 — the just, speedy, and inexpensive 
determination of every action. 

The new rules will have no effect, 
however, unless judges and lawyers 
also change. Lawyers can increase their 
cooperation without sacrificing the 
finest of their legal advocacy skills. They 
can make the system more accessible 
by seeking and providing reasonable 
and proportional discovery. Judges can 
actively manage cases by intervening 
early, entering reasonable and propor-
tional case management orders, remain-
ing engaged throughout the life of 
the case, ruling promptly on discovery 
disputes and other motions, and setting 
firm trial dates. 

The coming rule amendments 
provide a new opportunity for all of us to 
improve our practices, refine our skills, 
and achieve the just, speedy, and inex-
pensive determination of every action.

1 This paper represents the author’s views and not 
those of the Advisory Committee, although it does 
borrow from materials prepared by the Commit-
tee’s superb reporters, Profs. Ed Cooper and Rick 
Marcus. A more complete description and the 
actual text of the amendments can be found at 
http://www.uscourts.gov/file/18218/download.

2 Materials from the conference (“Conference 
Materials”) can be found at www.uscourts.gov/
rules-policies/records-and-archives-rules-commit-
tees/special-projects-rules-committees/2010-civil.

3 The report to the Chief Justice (“Advisory 
Committee Report”) can be found at www.
uscourts.gov/file/reporttothechiefjusticepdf.

4   Id. at 5.
5   Id. at 4.
6   Id. at 8.
7   Conference Materials, ABA Section of Litigation 

Member Survey at 3.

8 Advisory Committee Report at 4.
9 Conference Materials, FJC Civil Rules Survey at 28.
10 Conference Materials, Report from the Task 

Force on Discovery and Civil Justice at 2. 
11 Conference Materials, ABA Section of Litigation 

Member Survey at 9.
12 Conference Materials, NELA Survey at 6.
13 Conference Materials, IAALS, Preserving Access 

and Identifying Excess at 14.
14 Advisory Committee Report at 10.
15 Conference Materials, ABA Litigation Section 

Member Survey at 3.
16 Conference Materials, NELA Survey at 13.
17 Advisory Committee Report at 10.
18 Advisory Committee Report at 8.
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Rule 37(e)
THE NEW 

LAW OF 
ELECTRONIC 
SPOLIATION

By Gregory P. Joseph

Prior to the adoption of this rule, the 
Circuits had split on the question whether 
negligence in the destruction of relevant 
evidence was sufficient, in at least some 
circumstances, to support the sanction of an 
adverse inference. The First, Second, Sixth, 
Ninth, and, in at least one circumstance, 
the D.C. Circuits had all concluded that 
negligence could be sufficient.1 As discussed 
below, Rule 37(e) changes this result when 
the evidence lost consists exclusively of 
electronically stored information (“ESI”), 
but does not change the law as to tangible 
evidence. 

 Moreover, all Circuits required a show-
ing of prejudice before an adverse inference 
instruction could issue as a sanction for loss 
of evidence. Rule 37(e) also changes this 
result, requiring no showing of prejudice 
as a prerequisite to issuance of an adverse 
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inference instruction if intent to deprive 
the adverse party of the lost evidence is 
established. 

Following is a discussion of the prin-
cipal aspects of the Rule 37(e).

INTRODUCTORY CLAUSE
ELECTRONIC VS. TANGIBLE 
EVIDENCE (“IF ELECTRONICALLY 
STORED INFORMATION”) 
Rule 37(e) applies only to ESI. It does 
not apply to tangible evidence. This 
distinction is critical. To the extent the 
rule changes the power of the court to 
remedy spoliation (as it does in several 
Circuits), different powers will apply 
to spoliation of electronic and tangi-
ble evidence — unless or until those 
Circuits change their spoliation law in 
light of the rule. This has potentially 
outcome-determinative impact.

There are some cases in which the loss 
of tangible evidence is devastating. The 
classic example is Silvestri v. Gen. Motors 
Corp., 271 F.3d 583 (4th Cir. 2001), in 
which the plaintiff destroyed the product 
at issue in a products liability action (a 
car), perhaps negligently, and thereby 
prevented the defendant from analyzing 
and testing the product and defending the 
claim. The Fourth Circuit concluded that, 
regardless of the spoliating party’s intent, 
decimation of the defendant’s inability 
to defend the claim warranted dismissal: 
“We agree . . . that dismissal is severe 
and constitutes the ultimate sanction for 
spoliation. It is usually justified only in 
circumstances of bad faith or other ‘like 
action.’ . . .  But even when conduct is less 
culpable, dismissal may be necessary if the 
prejudice to the defendant is extraordi-
nary, denying it the ability to adequately 
defend its case.” Id. at 593. Rule 37(e) has 
no impact on this holding because only 
tangible evidence is involved.

The Intentional But Incompetent 
Spoliator. One interesting question is the 
impact of Rule 37(e) on the intentional 
destruction of evidence that is main-
tained in both electronic and tangible 
form, but only the tangible evidence 
is permanently lost. The case of the 
intentional but unsuccessful spoliator 
is instructive. If a party intentionally 
destroys electronic evidence but the 

evidence is obtained from a third party, 
then no sanctions or curative measures are 
awardable under Rule 37(e) because no 
evidence “is lost,” a prerequisite to judi-
cial action under the first sentence of the 
Rule. There may be sanctions available 
under other powers, such as Rule 37(b) 
if the misconduct violated a discovery 
order; Rule 26(g) if the spoliator served a 
false discovery response in the course of its 
attempted spoliation; 28 U.S.C. § 1927 
if the misconduct unreasonably and vexa-
tiously multiplied the proceedings (as 
by causing the issuance of a subpoena on 
the third party that would not otherwise 
have been necessary); and the inherent 
power of the court for the bad faith 
litigation misconduct in the course of the 
attempted spoliation. But these sanctions 
would presumably not include the sanc-
tions listed in Rule 37(e)(2)(A)–(C).

If the same party were to set out to 
destroy tangible evidence with the same 
malign intent but the evidence were to 
survive, the party’s unsuccessful spolia-
tion would be subject to sanction under 
the inherent power of the court — and 
perhaps other sanctions powers — with-
out any limitation imposed by Rule 
37(e). Just as attempted but unsuccess-
ful subornation of perjury evidences 
consciousness of guilt or culpability, 
intentional but unsuccessful spoliation 
may evidence consciousness of guilt or 
culpability and in appropriate circum-
stances may legitimately give rise to an 
adverse inference instruction, dismissal, 
or entry of a default judgment.

Consider now the intentional but 
incompetent spoliator who sets out 
to destroy all tangible and electronic 
evidence, but the evidence is restored 
or replaced, as by service of a subpoena 
on a third party. No curative measures 
or sanctions are available for spoliation 
of the electronic evidence because no 
ESI “is lost,” as required by the intro-
ductory language of Rule 37(e). For 
the attempted destruction of tangible 
evidence, however, the Rule does not 
preclude issuance of harsh sanctions 
under the inherent power of the court 
or other sanctions powers. This can be 
viewed as an incongruous result where 
the tangible evidence is merely a print-

PRINCIPAL TAKEAWAYS

Electronic vs. Tangible Evidence. Rule 
37(e) applies only to electronically stored 
information (“ESI”). It does not apply 
to tangible evidence. This distinction is 
critical. To the extent the rule changes 
the law of spoliation (as it does in several 
Circuits), different rules will apply to 
spoliation of electronic, as opposed to 
tangible, evidence. This has sometimes 
outcome-determinative impact.

Intent Requirement. Prior to Rule 37(e), 
ve Circuits ( irst, Second, Sixth, Ninth, 

and sometimes D.C.) allowed an adverse 
inference instruction sanction absent an 
intent to spoliate. Rule 37(e) requires 
intent before an adverse inference or 
certain other speci ed sanctions may 
issue. But, while the Rule signi cantly 
restricts the availability of certain harsh 
sanctions absent intent, other severe 
sanctions remain at the court’s disposal.

Rule vs. Inherent Power. The law of 
spoliation developed as an application of 
the inherent power of the court. Within its 
scope, this rule displaces inherent power. 
Therefore, to the extent that two branches 
of spoliation law apply to ESI vs. tangible 
evidence after Dec. 1, 2015, they derive 
from different sources of authority and in 
several Circuits have different require-
ments.
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out of the ESI. There is little reason, 
however, to protect the malevolent 
spoliator from sanctions that the court, 
in its discretion, deems appropriate in 
the circumstances. 

“SHOULD HAVE BEEN PRESERVED”
Rule 37(e) does not set forth a stan-
dard for preservation. It does not alter 
existing federal law concerning whether 
evidence should have been preserved 
or when the duty to preserve attached. 
This is determined by the common law 
test: Was litigation pending or reason-
ably foreseeable?2 In the words of the 
Advisory Committee Note, “Rule 37(e) 
is based on th[e] common-law duty; it 
does not attempt to create a new duty 
to preserve. The rule does not apply 
when information is lost before a duty to 
preserve attaches.” Nor does the rule tell 
you when that duty arose.

Independent of the common-law 
obligation, statutes, rules, internal 
policies, or other standards may impose 
preservation obligations. Is disregard of 
an independent obligation to preserve 
enough to warrant a spoliation sanction? 
The Advisory Committee Note says this 
is to be determined on a case-by-case basis 
(“The fact that a party had an indepen-
dent obligation to preserve information 
does not necessarily mean that it had such 
a duty with respect to the litigation, and 
. . . does not itself prove that its efforts to 
preserve were not reasonable with respect 
to a particular case.”). 

There are multiple ways that disre-
gard of an independent obligation to 
preserve may be relevant to a spoliation 
decision under Rule 37(e). 

First, disregard of the independent 
obligation may give rise to an inference 
of intentionality, if, for example, it can 
be shown that the spoliating party was 
aware of the obligation and customarily 
honored it. 

Second, if a party fails to preserve 
evidence in disregard of an independent 
obligation and the adverse party harmed 
by the loss of evidence is within the 
class of persons protected by the stat-
ute, rule, or other standard imposing 
that obligation, that fact may lead the 
court to conclude that litigation by the 

injured person was reasonably foreseeable 
and spoliation sanctions are therefore 
appropriate.3 

“IS LOST”
Rule 37(e) curative measures or sanctions 
are available only if ESI that should have 
been preserved “is lost.” The Advisory 
Committee Note provides that: “Because 
electronically stored information often 
exists in multiple locations, loss from one 
source may be harmless when substitute 
information can be found elsewhere.” 
This states the unremarkable proposi-
tion that loss from one location causes 
no prejudice if the ESI can be found 
elsewhere (prejudice is a prerequisite for 
curative measures under subdivision (e)
(1)). But the more important point is 
that information that is “found else-
where” is not “lost” at all — because this 
precludes any curative measures or sanc-
tions under either subdivision (e)(1) or 
(e)(2). This accords both with common 
sense and with prior law. See, e.g., Carlson 
v. Fewins, No. 13-2643, 2015 U.S. App. 
LEXIS 16149 (6th Cir. Sept. 11, 2015) 
(no spoliation where only backups of 
911 recordings were destroyed and other 
copies remained).

As noted below, the rule also 
precludes any curative measures or 
sanctions if the ESI can “be restored or 
replaced through additional discovery.” 
Given the rule’s structure, ESI that can 
be restored would appear to be “lost,” 
even if only temporarily lost. Once 
restored, it is no longer “lost.” But 
“replaced” information remains “lost,” 
as replacement describes substitution, 
not identity (Dictionary.com definition 
of “Replace: 1. to . . . substitute for (a 
person or thing); 2. to provide a substi-
tute or equivalent in the place of.”).

“A PARTY”
Rule 37(e) applies only to ESI “lost 
because a party failed to take reasonable 
steps to preserve it.” Thus, the rule 
applies only to parties. The rule does 
not by its terms apply to spoliation 
by a relevant nonparty — or sanctions 
to be imposed on a party as a result of 
spoliation by a third party. If the third 
party is the agent or otherwise under 

Effective Dec. 1, 2015, Federal Rule of 
Civil Procedure 37(e) provides:

(e) Failure to Preserve Electronically 
Stored Information. If electronically 
stored information that should have been 
preserved in the anticipation or conduct of 
litigation is lost because a party failed to 
take reasonable steps to preserve it, and 
it cannot be restored or replaced through 
additional discovery, the court:

(1) upon nding pre udice to another 
party from loss of the information, 
may order measures no greater 
than necessary to cure the  
pre udice  or

(2) only upon nding that the party 
acted with the intent to deprive 
another party of the information’s 
use in the litigation may:

(A) presume that the lost informa-
tion was unfavorable to the 
party

(B) instruct the ury that it may or 
must presume the information 
was unfavorable to the party  or

(C) dismiss the action or enter a 
default udgment.

THE TEXT OF RULE 37(e)
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the control of the party, logic dictates 
that the party is the actor within the 
meaning of Rule 37(e) and the rule 
therefore authorizes the imposition of 
curative measures or sanctions. This is 
consistent with prior spoliation case law, 
under which a party’s responsibility for 
third-party spoliation is a function of the 
party’s “control” over the spoliating third 
party. “Control” is often, but not always, 
determined by the breadth with which 
the phrase “possession, custody and 
control” in Rule 34 is construed.4  

For example, the defendant in Gordon 
Partners v. Blumenthal (In re NTL, Inc. Sec. 
Litig.), 244 F.R.D. 179 (S.D.N.Y. 2007), 
did not have physical custody of the ESI 
that was lost, but it was subjected to an 
adverse inference because that informa-
tion had been in its control years earlier. 
It then entered bankruptcy and relin-
quished control over the ESI to a new 
entity formed in the bankruptcy process. 
This new entity — which had control of 
the documents but was not a defendant 
— failed to preserve the ESI. A securities 
fraud class action had been commenced 
before NTL, Inc., went into bankruptcy. 
Two entities emerged — the liability for 
the lawsuit was left with one of them 
(NTL Europe, the defendant), but all 
documents and ESI went to the other (New 
NTL, a nonparty), together with the oper-
ating business. New NTL did a computer 
upgrade which decimated a great deal of 
electronically stored information. The NTL 
Court found that defendant NTL Europe 
had “control” over the documents and ESI 
for three independent reasons: (1) it would 
be patently unfair to allow the post-bank-
ruptcy structure that the defendants 
were involved in arranging to frustrate 
discovery; (2) a demerger agreement 
between the entities entitled defendant 
NTL Europe to access the documents 
and ESI, and (3) the duty to preserve was 
triggered prior to the separation of old 
NTL into the two new entities. In this 
setting, if defendant NTL Europe failed to 
preserve access to the documents under the 
demerger agreement, that would by defi-
nition constitute an inadequate litigation 
hold on the part of the defendant.

If a party has the contractual right to 
maintain or obtain responsive evidence 

from a third party, the party has control 
over the documents sufficiently to 
warrant sanctions for failure to preserve 
it. Sanctions have issued, for example, for 
a party’s failure to make payments to a 
third party storing its ESI, resulting in 
its deletion.5 

A party’s personal or family relation-
ship with the third party having custody 
over the ESI may give the party sufficient 
control over the information to trigger a 
duty to preserve it. A wife and her co- 
defendant business colleagues, for exam-
ple, have been sanctioned for the failure 
to preserve ESI on a hard drive that was 
destroyed by the wife’s husband because 
they did not take affirmative steps to 
preserve the data and because the court 
found it incredible that the husband 
acted unilaterally in destroying data 
relevant to his wife’s pending case.6

“REASONABLE STEPS”
Curative measures or sanctions can be 
imposed under Rule 37(e)(1) or (2) only 
if a party “failed to take reasonable steps 
to preserve” the ESI that is lost. This 
is an objective test. Subjective states of 
mind such as good faith or intentionality 
(prevailing tests for adverse inference 
instructions under preexisting law) are 
not relevant as to this threshold deter-
mination.7 Subdivision (e)(2) applies a 
subjective test — intentionality — as 
a prerequisite to imposing any of four 
specific sanctions (presuming the lost 
information was unfavorable to the spoli-
ator; issuing an adverse inference instruc-
tion; or entering a default judgment or 
dismissal), but the subjective state of 
mind identified in subdivision (e)(2) is 
not reached unless, in the first instance, 
the party failed to satisfy the objec-
tive test of taking reasonable steps to 
preserve. There is no need to inquire into 
state of mind in conducting the objective 
test of determining whether “reasonable 
steps to preserve” were taken.

The Advisory Committee Note 
stresses that “perfection in preserving 
relevant electronically stored information 
is often impossible” and that the rule 
“does not call for perfection.” The line 
between “reasonable steps” and “perfec-
tion” is a fact-based determination. See, 

e.g., Resendez v. Smith’s Food & Drug Ctrs., 
Inc., No. 2:15-cv-00061-JAD-PAL, 
2015 U.S. Dist. LEXIS 34037, *18–*19 
(D. Nev. Mar. 16, 2015) (adverse infer-
ence instruction for destruction of video 
evidence in slip-and-fall case:  “I . . . 
categorically reject [Defendant] Smith’s 
arguments in its written opposition that 
spoliation sanctions are not required 
because this is not a perfect world and 
employees do not always follow poli-
cies. A failure to follow internal poli-
cies and procedures does not, in and of 
itself, amount to spoliation of evidence. 
However, . . . Smith’s was on notice that 
Plaintiff had retained counsel to pursue a 
claim for damages resulting from personal 
injuries she sustained in the store . . . 
ten days after the accident. . . . Smith’s 
arguments that this is not a perfect world 
and employees do not always follow policy 
represent a cavalier disregard of its legal 
preservation duties.”). 

The Advisory Committee urges courts 
to “be sensitive to the party’s sophis-
tication with respect to litigation in 
evaluating preservations efforts. . . . ” A 
higher degree of awareness of preserva-
tion obligations is reasonably expected of 
sophisticated parties. 

Because the rule requires only 
“reasonable steps to preserve,” cura-
tive measures or sanctions may not be 
warranted, the Advisory Committee 
Note observes, if the ESI “is not in 
the party’s control” or is “destroyed by 
events outside the party’s control” (e.g., a 
flood). The Note cautions, however, that 
the court may “need to assess the extent 
to which a party knew of and protected 
against” the risk of loss of the evidence.

As is always the case, what is “reason-
able” is a fact-specific determination. The 
Advisory Committee Note emphasizes 
that “proportionality” should be consid-
ered in evaluating the reasonableness of 
preservation efforts, and that the “court 
should be sensitive to party resources. . . .”

“CANNOT BE RESTORED OR 
REPLACED”
No curative measures or sanctions may 
issue under Rule 37(e) if the ESI can be 
“restored or replaced through additional 
discovery.”  
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“Restored” connotes replication of the 
original (Dictionary.com: “1. to bring 
back into existence, use, or the like”). 
The Advisory Committee Note refers 
to the possibility of the court’s ordering 
production of otherwise inaccessible 
(e.g., backup) data.

“Replaced” suggests an alternative 
that produces equivalent information 
(Dictionary.com: “1. to . . . substitute 
for (a person or thing); 2. to provide a 
substitute or equivalent in the place of”). 
Preexisting case law recognizes that the 
existence of alternate equivalent evidence 
may overcome any prejudice or need 
for sanctions. See, e.g., Vistan Corp. v. 
Fadei USA, Inc., 547 F. App’x 986 (Fed. 
Cir. 2013) (destruction of one of many 
identical, allegedly infringing machines 
after adverse party examined it caused no 
prejudice and did not constitute action-
able spoliation).

The Advisory Committee “empha-
size[s] that efforts to restore or replace lost 
information through discovery should be 
proportional to the apparent importance 
of the lost information. . . . [S]ubstan-
tial measures should not be employed 
to restore or replace information that is 
marginally relevant or duplicative.” This 
is part and parcel of the proportionality 
emphasis of the 2015 discovery rules 
amendments, which added the concept of 
proportionality to the scope of discover-
ability in Rule 26(b)(1).

SUBDIVISION (e)(1)
PREJUDICE
Before any curative measures may be 
ordered under subdivision (e)(1), the 
court must find “prejudice to another 
party from loss of the [electronically 
stored] information.” Prejudice has 
always been a factor in assessing whether 
spoliation sanctions are appropriate. See, 
e.g., McLeod v. Wal-Mart Stores, Inc., 515 
F. App’x 806, 808 (11th Cir. 2013) (“In 
determining whether spoliation sanc-
tions are warranted, courts consider five 
factors: (1) whether the party seeking 
sanctions was prejudiced as a result of the 
destruction of evidence; (2) whether the 
prejudice could be cured; (3) the practical 
importance of the evidence; (4) whether 
the spoliating party acted in good or bad 

faith; and (5) the potential for abuse if 
the evidence is not excluded.”) (internal 
quotation marks and brackets deleted); 
McCauley v. Bd. of Comm’rs for Bernalillo 
Cty., 603 F. App’x 730 (10th Cir. 2015) 
(no abuse of discretion in denying spoli-
ation sanction absent demonstration of 
sufficient prejudice). 

BURDEN OF PROOF ON THE ISSUE 
OF PREJUDICE
The degree of prejudice is a function in 
part of the importance of the lost infor-
mation in the litigation. Determining 
the importance of the information may 
be difficult given that the information 
is by definition unavailable. Therefore, 
whether the burden of proof is placed 
on the proponent or opponent of 
sanctions is an important, potentially 
dispositive issue — and one that Rule 
37(e) does not address. “The rule does 
not place a burden of proving or disprov-
ing prejudice on one party or the other,” 
leaving “judges with discretion to 
determine how best to assess prejudice 
in particular cases” (Advisory Committee 
Note to Rule 37(e))).

The questions of burden of proof and 
how to determine whether the loss of 
evidence was prejudicial are not new. 
The courts have developed a number of 
approaches that assist in determining 
prejudice — including:  

• the more intentional the destruc-
tion of the evidence, the more reli-
able the inference that the evidence 
would have been harmful to the 
spoliator’s position; 

• destruction of evidence during the 
pendency of litigation may alone 
suffice to support the inference that 
the evidence was destroyed because 
it was harmful; and 

• the more central to the case the 
spoliated evidence is (e.g., the prod-
uct at issue in a products liability 
action) — the more prejudicial its 
loss is often deemed to be.8

“MEASURES NO GREATER THAN 
NECESSARY TO CURE THE 
PREJUDICE”
Subdivision (e)(1) provides that, upon 
finding prejudice, the court “may order 

measures no greater than necessary to 
cure the prejudice.” This is akin to the 
least-severe-sanction requirement of  
Rule 11(c)(4).9 

There is one clear limitation on 
curative measures under subdivision 
(e)(1). They cannot include the four 
severe sanctions imposable only on a 
finding of intent under subdivision (e)
(2) — namely, presuming that the lost 
information was unfavorable to the 
non-preserving party; issuing a manda-
tory or permissive adverse inference 
instruction; or dismissing the action or 
entering a default judgment. 

That, however, does not mean that 
serious sanctions may not be imposed as 
curative measures under subdivision (e)
(1), including, for example:

• directing that designated facts be 
taken as established for purposes of 
the action;

• prohibiting the nonpreserving 
party from supporting or opposing 
designated claims or defenses;

• barring the nonpreserving party 
from introducing designated 
matters in evidence;

• striking pleadings;

The Advisory  

Committee 

“emphasize[s] that 

efforts to restore  

or replace lost  

information through 

discovery should be 

proportional to the 

apparent importance 

of the lost information. 

“
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• allowing the introduction of 
evidence concerning the failure 
to preserve (see, e.g., Decker v. GE 
Healthcare Inc., 770 F.3d 378 (6th 
Cir. 2014) (declining to impose 
punitive sanctions or issue adverse 
inference instruction but permit-
ting testimony from sanctions 
hearing to be introduced at trial); 
Dalcour v. City of Lakewood, 492 F. 
App’x 924 (10th Cir. 2012) (allow-
ing witnesses to be questioned 
about missing evidence));

• allowing argument on the failure to 
preserve;

• giving jury instructions other than 
adverse inference instructions “to 
assist [the jury] in its evaluation of” 
testimony or argument concerning 
the failure to preserve (Advisory 
Committee Note to Rule 37(e)). 

Most of these are identified in the 
Advisory Committee Note to Rule 37(e), 
which also cautions that “[c]are must 
be taken . . . to ensure that curative 
measures under subdivision (e)(1) do 
not have the effect of measures that are 
permitted under subdivision (e)(2).”

SUBDIVISION (e)(2)
INTENT TO DEPRIVE ANOTHER 
PARTY OF THE INFORMATION’S 
USE
Four of the most severe sanctions — 
presuming that the lost information was 
unfavorable to the nonpreserving party; 
issuing a mandatory or permissive adverse 
inference instruction; dismissal of the 
action; or entering a default judgment — 
can be imposed only “upon a finding that 
the party acted with the intent to deprive 
another party of the information’s use in 
the litigation” (Rule 37(e)(2)).

Subdivision (e)(2) therefore changes 
the law in several Circuits that allowed 
the issuance of adverse inference instruc-
tions arising from the loss of ESI due 
to negligence (the First, Second, Sixth, 
Ninth and sometimes the D.C. Circuit 
— see note 1). 

The law is changed in these Circuits 
only insofar as the failure to preserve ESI 
is concerned — Rule 37(e) has no effect 
on these Circuits’ spoliation law as it 
pertains to tangible evidence.

JUDGE OR JURY ISSUE
A fundamental question under subdivi-
sion (e)(2) is whether the determination 
of intent is a question for the judge or 
jury. The Advisory Committee Note is 
opaque on this issue. It observes that 
intent will be a question for the court 
on a pretrial motion, at a bench trial, 
or when deciding whether to give an 
adverse inference instruction, but then 
adds: “If a court were to conclude that the 
intent finding should be made by a jury, the 
court’s instruction should make clear 
that the jury may infer from the loss of 
the information that it was unfavorable 
to the party that lost it only if the jury 
finds that the party acted with the intent 
to deprive another party of the informa-
tion’s use in the litigation.” Nowhere 
does the Advisory Committee indicate 
why or when the issue is appropriately 
left to the jury.

The issue of intent in Rule 37(e)(2) 
would appear to be a jury issue under 
Federal Rule of Evidence 104(b) if the 
court makes the preliminary determina-
tion under Rule 104(a) that a reasonable 
jury could find by a preponderance of 
the evidence that the nonpreserving 
party acted with the intent to deprive its 
adversary of the use of the evidence. Rule 
104 provides:

a. In General. The court must decide 
any preliminary question about 
whether . . . evidence is admissible. 
In so deciding, the court is not 
bound by evidence rules, except 
those on privilege.

b. Relevance That Depends on a Fact. 
When the relevance of evidence 
depends on whether a fact exists, 
proof must be introduced sufficient 
to support a finding that the fact 
does exist. The court may admit the 
proposed evidence on the condition 
that the proof be introduced later.

A party’s destruction of evidence is 
relevant if the party’s intent is to deprive 
its opponent of access to the evidence 
— in criminal parlance, it is evidence 
of consciousness of guilt. That is the 
premise of the law of spoliation and the 
reason adverse inference instructions are 
given. This is explicitly acknowledged in 
the Advisory Committee Note to Rule 

37(e)(2) (“Adverse-inference instructions 
were developed on the premise that a 
party’s intentional loss or destruction of 
evidence to prevent its use in litigation 
gives rise to a reasonable inference that 
the evidence was unfavorable to the party 
responsible for loss or destruction of the 
evidence.”). 

Therefore, the question whether 
evidence was destroyed with the intent 
of rendering it unavailable to an adverse 
party is a question of conditional rele-
vance for the jury under Rule 104(b). 
There is caselaw applying Rule 104 in 
the context of spoliation evidence, leav-
ing to the jury the question whether the 
spoliating act occurred. See, e.g., United 
States v. Maddox, 944 F.2d 1223, 1230 
(6th Cir. 1991) (“Rule 104(b) addresses 
the question of ‘conditional relevancy.’ 
By its terms, the rule involves a situa-
tion in which ‘the relevancy of evidence 
depends upon the fulfillment of a condi-
tion of fact . . . .’ Fed. R. Evid. 104(b). 
We have previously held that spoliation 
evidence, including evidence that the 
defendant threatened a witness, is gener-
ally admissible because it is probative of 
consciousness of guilt”; holding it was 
appropriate to allow the jury to hear the 
spoliation-related testimony); Paice LLC 
v. Hyundai Motor Co., No. MJG-12-499, 
2015 U.S. Dist. LEXIS 108477 (D. 
Md. Aug. 18, 2015) (court held hearing 
under Rule 104 to ascertain whether, as a 
preliminary matter, the plaintiff offered 
sufficient evidence of spoliation to pres-
ent the issue to the jury).

INTENT VS. BAD FAITH
Subdivision (e)(2) requires a showing 
of “intent to deprive another party of 
the information’s use,” not a showing 
that the party acted in “bad faith.” It 
is difficult to conceive of a situation in 
which a party could in good faith take an 
intentional act to deprive another party 
of relevant evidence, but the distinction 
between intentionality and bad faith 
is one that the case law draws. There is 
a practical benefit to this: Once intent 
is proven, no further showing of state 
of mind is necessary. See, e.g., Moreno v. 
Taos Cty. Bd. of Comm’rs, 587 F. App’x 
442, 444 (10th Cir. 2014) (“to warrant 
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an adverse inference instruction, a party 
must submit evidence of intentional 
destruction or bad faith”); Turner v. 
United States, 736 F.3d 274, 282 (4th Cir. 
2013) (“Although the conduct must be 
intentional, the party seeking sanctions 
need not prove bad faith.”).

SEVERE SANCTIONS LISTED ARE 
DISCRETIONARY 
Subdivision (e)(2) provides that, upon 
the showing of intent, the court “may” 
— not must — impose any of the four 
severe sanctions listed, specifically: 
presuming that the lost information 
was unfavorable to the nonpreserving 
party; issuing a mandatory or permissive 
adverse inference instruction; or dismiss-
ing the action or entering a default 
judgment. Use of the word “may” is 
permissive, not mandatory, vesting 
discretion in the court as to whether any 
of these sanctions is appropriate in the 
circumstances. See Advisory Committee 
Note to Rule 37(e)(2) (“The remedy 
should fit the wrong, and the severe 
measures authorized by this subdivision 
should not be used when the informa-
tion lost was relatively unimportant or 
lesser measures such as those specified in 
subdivision (e)(1) [sic — no measures are 
specified in subdivision (e)(1)] would be 
sufficient to redress the loss.”).

NO PREJUDICE REQUIREMENT
Although the sanctions listed in subdivi-
sion (e)(2) are severe — indeed, poten-
tially outcome-determinative — there 
is no requirement that the adverse party 
actually be prejudiced by the spoliating 
conduct, as there is in subdivision (e)
(1).  This is a change in the law.  Under 
preexisting law, spoliation sanctions — 
especially the four most severe sanctions 
listed in subdivision (e)(2) — could 
issue only on a showing of prejudice.   
See, e.g., Rives v. LaHood, 2015 U.S. 
App. LEXIS 4838 (11th Cir. Mar. 25, 
2015 (“A party moving for spoliation]
sanctions must establish, among other 
things, that the destroyed evidence was 
relevant to a claim or defense such that 
the destruction of that evidence resulted 
in prejudice”) (internal quotation marks 
and brackets deleted); McCauley v. Board 

of Comm’rs for Bernalillo Cnty., 2015 U.S. 
App. LEXIS 3361 (10th Cir. Mar. 2, 
2015) (no abuse of discretion in denying 
spoliation sanction absent demonstration 
of sufficient prejudice); Gutman v. Klein, 
2013 U.S. App. LEXIS 5438 (2d Cir. 
Mar. 20, 2013) (“A sanction for spolia-
tion of evidence ‘should be designed to: 
(1) deter parties from engaging in spoli-
ation; (2) place the risk of an erroneous 
judgment on the party who wrongfully 
created the risk; and (3) restore the 
prejudiced party to the same position he 
would have been in absent the wrongful 
destruction of evidence by the opposing 
party.’”); Hallmark Cards, Inc. v. Murley, 
703 F.3d 456, 461 (8th Cir. 2013) (“a 
district court must issue explicit findings 
of bad faith and prejudice prior to deliv-
ering an adverse inference instruction.”)

 The absence of a prejudice require-
ment may at first seem somewhat 
counterintuitive since both of these are 
requirements for the presumably less 
severe sanctions of subdivision (e)(1).  
But it is consonant with the case law 
enforcing the inherent power of the court 
to sanction abusive litigation practices 
undertaken in bad faith, which is the 
power pursuant to which spoliation 
was historically sanctioned. The fact 
that the abusive litigation conduct did 
not succeed in disrupting the litigation 
does not preclude the imposition of an 
inherent power appropriate sanction if 
the conduct was intended to do so. See, 
e.g., Enmon v. Prospect Capital Corp., 675 
F.3d 138, 145 (2d Cir. 2012) (“We read 
Chambers [v. NASCO, Inc., 501 U.S. 32 
(1991)] to mean that sanctions may be 
warranted even where bad-faith conduct 
does not disrupt the litigation before the 
sanctioning court. This accords with our 
sanctions jurisprudence, which counsels 
district courts to focus on the purpose 
rather than the effect of the sanctioned 
attorney’s activities.”). The court is 
vested with broad discretion to fashion 
an appropriate inherent power sanction 
to redress litigation abuse. In all events, 
the absence of prejudice is clearly an 
important factor in the court’s determi-
nation whether any sanction is appropri-
ate and, if so, which one.

Did a duty to preserve exist at the time the 
ESI was lost?  

• Prior to the commencement of 
suit, this is determined under the 
preexisting common-law test: Was 
litigation reasonably foreseeable?

Were reasonable steps taken to preserve the 
lost ESI?  

• This is an ob ective test.

Did a party fail to take those steps?  
• The rule applies only to “a party.”  

Can the lost information be (a) restored or 
(b) replaced? If the lost information cannot 
be restored or replaced:

• Did its loss pre udice another party 
(subdivision (e)(1))?

• What measures are the minimum 
necessary to cure the pre udice 
(subdivision (e)(1))?

1. This is akin to the least-severe- 
sanction requirement codi ed in 
Rule 11(c)(4).

2. None of the four sanctions set 
forth in subdivision (e)(2) (presum-
ing that the lost information was 
unfavorable to the non-preserving 
party  issuing a mandatory or 
permissive adverse inference 
instruction  or dismissing the 
action or entering a default udg-
ment) may be imposed.

3. Nor may any sanction having 
the effect of a subdivision (e)(2) 
sanction be imposed.

• Did the party that lost the ESI act with 
the intent to spoliate (subdivision  
(e)(2))?

1. If intent is established, no 
pre udice need be shown for a 
sanction to be imposed, including 
the four severe sanctions listed in 
subdivision (e)(2).

CHECKLIST
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LEAST SEVERE SANCTION NOT 
REQUIRED
Unlike subdivision (e)(1), there is no 
requirement in subdivision (e)(2) that 
the court impose the least severe sanc-
tion. That does not mean that the court 
will or should impose a sanction more 
severe than necessary. Were it to do 
so, the sanction would by definition 
be unfair and unlikely to be sustained 
on appeal. The Advisory Committee 
Note to Rule 37(e)(2) counsels that “the 
remedy should fit the wrong,” and this 
is precisely what was required under 

preexisting inherent power sanctions case 
law. See, e.g., Micron Tech., Inc. v. Rambus 
Inc., 645 F.3d 1311 (Fed. Cir. 2011) 
(in imposing a sanction for spoliation, 
the court “must select the least onerous 
sanction corresponding to the willfulness 
of the destructive act and the preju-
dice suffered by the victim.”); Jackson 
v. Murphy, 468 F. App’x 616, 619 (7th 
Cir. 2012) (“The severity of a sanction 
should be proportional to the gravity of 
the offense.”); Ross v. Am. Red Cross, 2014 
U.S. App. LEXIS 1827 (6th Cir. Jan. 
27, 2014) (“Because failures to produce 

relevant evidence fall along a contin-
uum of fault — ranging from innocence 
through the degrees of negligence to 
intentionality, the severity of a sanction 
may, depending on the circumstances 
of the case, correspond to the party’s 
fault” (internal quotations and citations 
omitted)); Yoder & Frey Auctioneers, Inc. 
v. EquipmentFacts, LLC, 774 F.3d 1065 
(6th Cir. 2014) (“The severity of sanction 
issued is determined on a case-by-case 
basis, depending in part on the spoliat-
ing party’s level of culpability.”).

1 See, e.g., United States v. Laurent, 607 F.3d 895, 
902–903 (1st Cir. 2010) (negligence may 
suffice to support adverse inference instruction, 
although “ordinarily” it does not); Residential 
Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99 
(2d Cir. 2002) (negligence may suffice to support 
adverse inference instruction (this is the leading 
case for this view)); Automated Solutions Corp. 
v. Paragon Data Sys., 756 F.3d 504 (6th Cir. 
2014) (negligence may suffice to support adverse 
inference instruction); Glover v. BIC Corp., 6 
F.3d 1318, 1329 (9th Cir. 1993) (“a finding of 
‘bad faith’ is not a prerequisite to” an adverse 
inference instruction); Grosdidier v. Broad. Bd. 
of Governors, 709 F.3d 19 (D.C. Cir. 2013) (bad 
faith not required where spoliator destroys docu-
ments it is required by regulation to maintain, 
and injured party is within the class of persons 
protected by the regulation) (Title VII context).

2 See, e.g., Allstate Ins. Co. v. Hamilton Beach/Proctor 
Silex, Inc., 473 F.3d 450, 457 (2d Cir. 2007) 
(“‘Spoliation is the destruction or significant 
alteration of evidence, or failure to preserve 
property for another’s use as evidence in pending 
or reasonably foreseeable litigation.’”).

3 See Grosdidier, 709 F.3d at 28 (Title VII employ-
ment action; negligent destruction of notes 
despite EEOC regulation requiring preservation 
for one year: “As a Title VII litigant, [Plain-
tiff] is within the class protected by the EEOC 
regulation, and the destroyed notes are likely to 
have had information regarding her responses 
and those of the other applicants during the 
interview as well as the types of questions asked 
of her and other applicants, all of which could be 
relevant to her contention that the [Defendant] 
is hiding the real reason for its selection deci-
sion. [Plaintiff] is therefore entitled to an adverse 
inference. . . . ”).

4 See, e.g., United States v. Stein, 488 F. Supp. 2d 
350 (S.D.N.Y. 2007) (Party A serves a document 
demand on Party B. Party B has the uncondi-
tional right, by contract, to obtain responsive 

documents held by Party C. Held, the docu-
ments in the possession of Party C are in Party 
B’s “possession, custody or control” within the 
meaning of Fed. R. Civ. P. 34).

5 See Cyntegra, Inc. v. Idexx Labs., Inc., No. CV 
06-4170 PSG (CTx), 2007 U.S. Dist. LEXIS 
97417, at *14–*15 (C.D. Cal. Sept. 21, 2007) 
(“courts have extended the affirmative duty 
to preserve evidence to instances when that 
evidence is not directly within the party’s 
custody or control so long as the party has access 
to, or indirect control over, such evidence”).

6 See, e.g., World Courier v. Barone, No. C 06-3072 
TEH, 2007 U.S. Dist. LEXIS 31714 (N.D. 
Cal. Apr. 16, 2007) (defendant wife and two 
co-defendants downloaded plaintiff’s data-
bases prior to leaving plaintiff’s employ; wife’s 
husband destroyed the hard drive that contained 
relevant evidence; court rejected all defendants’ 
argument that they could not be sanctioned 
because the spoliator was a nonparty on three 
grounds: (1) “it overlooks a party’s affirmative 
duty to preserve relevant evidence both prior to 
and during trial;” (2) “courts have extended the 
affirmative duty to preserve evidence to instances 
when that evidence is not directly within the 
party’s custody or control so long as the party has 
access to or indirect control over such evidence;” 
and (3) “it is difficult to imagine a scenario in 
which a husband would secretly create a copy of, 
and subsequently destroy, a hard drive relating 
to his spouse’s pending legal matters and profes-
sional career without any knowledge, support 
or involvement of his wife.” Adverse inference 
instruction and monetary sanctions imposed.)

7 Under preexisting case law, most Circuits that 
rejected the negligence standard of Residential 
Funding applied a bad faith test. See, e.g., Bull 
v. United Parcel Serv., Inc., 665 F.3d 68, 79 (3d 
Cir. 2012) (“a finding of bad faith is pivotal to a 
spoliation determination”); Condrey v. SunTrust 
Bank of Ga., 431 F.3d 191, 203 (5th Cir. 2005) 
(“The Fifth Circuit permits an adverse inference 

against the destroyer of evidence only upon a 
showing of ‘bad faith.’”), quoted with approval 
in Clayton v. Columbia Cas. Co., 547 F. App’x 645 
(5th Cir. 2013); Faas v. Sears, Roebuck & Co., 532 
F.3d 633, 644 (7th Cir. 2008) (“In order to draw 
an inference that the [destroyed documents] 
contained information adverse to [defendant], 
we must find that [defendant] intentionally 
destroyed the documents in bad faith.”); Hall-
mark Cards, Inc. v. Murley, 703 F.3d 456, 461 
(8th Cir. 2013) (“[A] district court must issue 
explicit findings of bad faith and prejudice prior 
to delivering an adverse inference instruction.”); 
Rutledge v. NCL (Bahamas), Ltd., 464 F. App’x 
825 (11th Cir. 2012) (unpublished) (“‘[A]n 
adverse inference is drawn from a party’s failure 
to preserve evidence only when the absence of 
that evidence is predicated on bad faith.’”) (quot-
ing Bashir v. Amtrak, 119 F.3d 929, 931 (11th 
Cir. 1997)); Silver v. Countrywide Home Loans, Inc., 
483 F. App’x 568, 572 (11th Cir. 2012).

8 See generally Gregory P. Joseph, Sanctions:  
The Federal Law of Litigation Abuse  
§ 52(A) (5th ed. 2013). 

9 Id. at § 16(C)(1).



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     

 

TAB-7 
Discovery Order Post 2015 FRCP Changes 

 



 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF _______________ 

 ____________DIVISION 
 

DISCOVERY ORDER 

Fed. R. Civ. P. 26(b)(1), 26(b)(2)(C), and 26(g)(1)(B)(iii) require that discovery in civil 
cases be proportional to what is at issue in the case, and require the court, upon motion or on its 
own, to limit the frequency or extent of discovery otherwise allowed to ensure that discovery is 
proportional.  This Discovery Order is issued in furtherance of this obligation.  This Order will 
govern discovery in this case, absent further order or party stipulation.  This Discovery Order is 
to be read with the Scheduling Order entered in this case.  With respect to the limits imposed in 
paragraphs 2a, 2b, 5, 6 and 8, counsel are encouraged to confer and propose to the court for 
approval any modifications that are agreeable to all counsel. 
 
1. Disclosure of Damage Claims and Relief Sought. By the date set in the Scheduling Order, 

any party asserting a claim against another party must serve on that party and provide to the 
court the information required by Fed. R. Civ. P. 26(a)(1)(A)(iii) on calculating damages.  
The party must include a particularized statement of any nonmonetary relief sought.  Unless 
otherwise required by the Scheduling Order, the disclosures required by Fed. R. Civ. P. 
26(a)(1)(A)(i), (ii), and (iv) need not be made. 
 

2. Scope of Discovery – Proportionality.  Under Fed. R. Civ. P. 26(b)(1) and 26(g)(1)(B)(ii)–
(iii), the discovery in this case must be proportional to what is at issue in the case.  While the 
monetary recovery a party seeks is relevant to determining proportionality, other factors also 
must be considered, including whether the litigation involves cases implicating “public 
policy spheres, such as employment practices, free speech, and other matters [that] may have 
importance far beyond the monetary amount involved.” Fed. R. Civ. P. 26(b) advisory 
committee’s note to 1983 amendment.  To achieve the goal of proportionality, and under  
Fed. R. Civ. P. 26(b)(1), discovery will be conducted as follows. 

a. Beginning Work on Discovery.   The parties and court will confer on whether it is useful 
to start with discovery that is central to the case and likely to be found in accessible 
sources, and examining that information before seeking broader discovery.  The focus is 
on the information most important to resolving the case, whether by trial, settlement, or 
dispositive motion.  This discovery may be narrower than the general scope stated in 
Rule 26(b)(1).  A responding party must produce any requested documents subject to 
objections stated with the particularity Rule 34 requires.   

The purpose is to make sure that the early discovery efforts focus on those things that are 
most likely to advance the progress of the case.  As addressed below, agreeing to focus 
the early discovery does not waive the ability to seek further discovery.     

b. Further Discovery.  Unless the parties stipulate otherwise, the parties, and the court if 
appropriate, will discuss proposed further discovery.  It must be proportional to the needs 
of the case, taking into consideration the information already exchanged and the 
discovery costs already incurred, as well as the factors in Rule 26(b)(1).   
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c. Initial Discovery Protocols for Employment Cases.  For cases involving claims of 
employment discrimination alleging adverse actions, the parties must use the Initial 
Discovery Protocols for Employment Cases Alleging Adverse Action, which may be 
found at: http://www.fjc.gov/public/pdf.nsf/lookup/DiscEmpl.pdf/$file/DiscEmpl.pdf. 

3. Cooperation During Discovery.   

As encouraged by Fed. R. Civ. P. 1, the parties and counsel are expected to work 
cooperatively during discovery to ensure that the costs are proportional to the case. The 
failure of a party or counsel to cooperate may be relevant to resolving any discovery disputes 
or sanctions requests. 

4. Discovery Motions Prohibited Without Pre-Motion Conference with the Court.   
a. In accordance with Fed. R. Civ. P. 16(b)(3)(B)(v), no discovery-related motion may be 

filed unless the moving party attempted in good faith, but without success, to resolve the 
dispute and has requested a pre-motion conference with the court to discuss the dispute 
and attempt to resolve it .  If the court does not grant the request for a conference, or if 
the conference fails to resolve the dispute, then, with court approval, a motion may be 
filed. 

b. Discovery-related motions and responses will be filed in letter format and may not 
exceed three, single-spaced pages, in twelve-point font.  Replies will not be filed unless 
requested by the Court following review of the motion and response. 

c. Unresolved discovery disputes are to be raised as required by this paragraph before the 
end of  discovery.  Absent a showing of good cause and due diligence, discovery disputes 
will not be heard after the discovery cutoff. 

5. Interrogatories.  Absent court order issued on a good-cause showing or on party stipulation, 
Rule 33 interrogatories cannot exceed 15.  Contention interrogatories (in which a party 
demands to know its adversary’s position with respect to claims or defenses asserted by an 
adversary) may be answered within 14 days of the discovery cutoff as provided in the 
Scheduling Order.   All other interrogatories will be answered within 30 days of service.  
Objections to interrogatories must be stated with particularity.  Boilerplate objections— 
objections without a particularized basis, such as “overbroad, irrelevant, burdensome, not 
reasonably calculated to identify admissible evidence”—as well as incomplete or evasive 
answers, may be treated as failures to answer under Fed. R. Civ. P. 37(a)(4).   Boilerplate 
objections are prohibited. 

6. Requests for Production of Documents.   
a. Absent court order issued on a good-cause showing or on party stipulation, Rule 34 

requests for production will be limited to 15.  A response to these requests must be served 
within 30 days and any documents produced nor more than 30 days later, absent court 
order or party stipulation.  Any objections to Rule 34 requests must be stated with 
particularity.  Boilerplate objections and evasive or incomplete answers may be deemed a 
refusal to answer under Rule 37(a)(4).  Under Fed. R. Civ. P. 34(b)(2)(C), “an objection 
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must state whether any responsive materials are being withheld on the basis of that 
objection.” 

b. Requests for production of electronically-stored information (ESI) are governed as 
follows: 

i. Absent a court order issued on a good-cause showing or on party stipulation, a party 
from whom ESI has been requested is not required to search for responsive ESI: 

a. from more than 10 key custodians; 

b. that was created more than 5 years before the filing of the lawsuit; 

c. from sources that are not reasonably accessible without undue burden or cost; or 

d. for more than 160 hours, inclusive of time spent identifying potentially responsive 
ESI, collecting that ESI, searching that ESI (whether using properly validated 
keywords, Boolean searches, computer-assisted or other search methodologies), 
and reviewing that ESI for responsiveness, confidentiality, and for privilege or 
work product protection.  The producing party must demonstrate that the search 
was effectively designed and efficiently conducted.  A party from whom ESI has 
been requested must maintain detailed time records to demonstrate what was done 
and the time spent doing it, for review by an adversary and the Court, if requested. 

ii. Parties requesting ESI discovery and parties responding to such requests are expected 
to cooperate in the development of search methodology and criteria to achieve 
proportionality in ESI discovery, including appropriate use of computer-assisted 
search methodology, such as Technology Assisted Review, which employs advanced 
analytical software applications that can screen for relevant, privileged, or protected 
information in ways that are more accurate than manual review and involve far less 
expense. 

7. Duty to Preserve Evidence, Including ESI, that is Relevant to the Issues that Have Been 
Raised by the Pleadings. 
a. The parties are under a common-law duty to preserve evidence relevant to the issues 

raised by the pleadings. 

b. In resolving any issue regarding whether a party has complied with its duty to preserve 
ESI, the court will follow Fed. R. Civ. P. 37(e). 

8. Depositions.  Absent court order issued on a good-cause showing or stipulation by the 
parties, depositions of fact witnesses other than those deposed under Fed. R. Civ. P. 30(b)(6) 
may not exceed 4 hours.  Rule 30(b)(6) and expert-witness depositions may not exceed 7 
hours. 

9. Non-Waiver of Attorney–Client Privilege or Work Product Protection.  As part of their duty 
to cooperate during discovery, the parties are expected to discuss whether the costs and 
burdens of discovery, especially discovery of ESI, may be reduced by entering into a non-
waiver agreement under Fed. R. Evid. 502(e).  The parties also should discuss whether to use 
computer-assisted search methodology to facilitate pre-production review of ESI to identify 
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information that is beyond the scope of discovery because it is attorney–client privileged or 
work-product protected. 

In accordance with Fed. R. Evid. 502(d), except when a party intentionally waives 
attorney–client privilege or work-product protection by disclosing such information to an 
adverse party as provided in Fed. R. Evid. 502(a), the disclosure of attorney–client privileged 
or work-product protected information under a non-waiver agreement entered into under Fed. 
R. Evid. 502(e) does not constitute a waiver in this proceeding, or in any other federal or 
state proceeding.  Fed. R. Evid. 502(b)(2) does not apply to the production of ESI under an 
agreement between the parties under Fed. R. Evid. 502(e).   

 
 

Dated: ______________, 2016       /S/                           
 _______________________ 
United States __________Judge 



 

 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
     

 

TAB-8 
Order Scheduling the Rule 16 Conference 

With the Court and Setting Out the 
Court’s Requirements for Initial Pretrial 

Work 
 



IN THE UNITED STATES DISTRICT COURT
FOR THE ________ DISTRICT OF _______

___________ DIVISION

___________________________, §
§

Plaintiff(s), §
§

v. § CIVIL ACTION NO. H-_________
§

___________________________, §
§

Defendant(s). §

Order Scheduling the Rule 16 Conference With the Court and Setting
Out the Court’s Requirements for Initial Pretrial Work   1

 1. The Initial Pretrial and Scheduling Conference 

An Initial Pretrial and Scheduling Conference under Rule 16  of the Federal Rules of Civil
Procedure will be held on ____________________at ____ A.M./P.M. before: 

Judge ____________ 
Courtroom _____ 

United States Courthouse
________, Texas _______

Before the deadline for filing the Joint Discovery/Case-Management Plan and the proposed
Joint Scheduling and Docket Control Order, which is 14 days before the Rule 16 Initial Pretrial and
Scheduling Conference is set, counsel and any unrepresented parties must meet to discuss the case
and to prepare the Joint Discovery/Case-Management Plan and the proposed Joint Scheduling and
Docket Control Order.  The judge will discuss the results of the parties’ meeting, the Plan, and the
Order at the Rule 16 Conference.  

 Counsel with knowledge of the case and with authority to address and agree to substantive
as well as scheduling matters must attend the Rule 26(f) meeting and the Rule 16 Conference with
the court.  Unrepresented parties must also attend.  

Counsel and all unrepresented parties must also file with the Clerk, at least 14 days before
the Rule 16 Conference is set, a certificate listing all persons, associations, firms, partnerships,

  The Court’s Requirements for Initial Pretrial Work are also set out in the first part of the1

Procedures for Cases Assigned to Judge _________(add link to online procedures).

                                  



corporations, affiliates, parent corporations, or other entities that are financially interested in the
outcome of this litigation. Underline the name of each corporation whose securities are publicly
traded. If new parties are added or if additional persons or entities financially interested in the
outcome of the litigation are identified  during this litigation, an amended certificate must be filed
promptly with the Clerk.  

Out-of-town counsel or parties may participate in the Rule 16 Conference with the court by
telephone by notifying Judge _______’s case manager by email at CASE MANAGERS EMAIL at
least two business days before the Conference date to arrange.
  

An in-person Rule 16 Conference is preferred.  If substantive issues will be addressed, the
court may require all counsel to be physically present.

2. The Parties’ Rule 26(f) Meeting 

The parties must discuss at the Rule 26(f) meeting, and include in the Plan and Order filed
with the court, all the matters listed in Rule 26(f) that apply to the case.  In general, the court expects
the parties to discuss, address in their Plan, and be prepared to review with the court, the topics that
are set out below.

a. The nature and basis of the parties’ claims and defenses, and any threshold issues that
need to be resolved, such as jurisdiction or limitations.

b. The parties’ plan for the discovery needed to obtain the information that is relevant,
not privileged, and proportional to the needs of  the case.  The parties are expected
to engage in early, ongoing, and meaningful planning for proportional discovery.  

c. Whether discovery can initially be focused or targeted to obtain the information
relevant to the most important issues and available from the most easily accessible
sources.  The parties must discuss any claims, defenses, motions, issues, or subject
areas that could be the initial focus of discovery.  The parties must also discuss the
sources that are most likely to yield the most important discoverable information
without undue burden or expense. 

d. Whether any party has served Rule 34 requests for production at the Rule 26(f)
conference and, if so, whether there are disputes about them or other proposed
discovery.

e. Whether there are issues or problems in the preservation, retrieval, review,
disclosure, or production of discoverable information. 

f. Whether there are steps that could reduce or avoid discovery costs.  Examples
include:
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• focusing initial discovery on the information most important to assessing and
evaluating the claims and defenses, available from the most readily accessible
sources; 

• using pattern or routine discovery requests that have been developed for 
employment cases alleging adverse actions;

• stipulating to any undisputed material facts and critical points of controlling
law; 

• reducing the complexity or burdens of reviewing for attorney-client privilege
or work-product protection and of creating privilege logs; 

• exchanging basic information about the case without the need for formal
discovery requests and responses; and 

• in cases involving extensive electronic discovery, using technology to assist
in reviewing the information. 

g. Whether there are issues specifically relating to the disclosure or discovery of
electronically stored information, including:

i. the form or forms in which it should be produced;

ii. the topics and the period for which discovery will be sought;

iii. the sources of information or systems within a party’s control that
should be searched;

  iv. issues relating to preserving, retrieving, reviewing, disclosing, or
producing electronically stored information;

v. issues relating to claims of privilege or protection including–if the
parties agree on a procedure to assert such claims after
production–whether to ask the court to include their agreement in an
order under Federal Rule of Evidence 502(d) or, if no agreement is
reached, whether the court should nonetheless enter the order; and

vi. other topics listed below or in Rules 16 and 26(f).

3. The Joint Discovery/Case-Management Plan and the Proposed Scheduling and Docket
Control Order 
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The Rule 26(f) meeting is expected to result in the parties completing the Joint
Discovery/Case-Management Plan and the proposed joint Docket Control and Scheduling Order,
using the forms that are Attachments 1 and 2 to Judge ________s Procedures and to this Order.  
These forms may be modified or adapted to the needs of the particular case.  

The parties are to file with the court only one Joint Discovery/Case-Management Plan and
one proposed joint Docket Control and Scheduling Order.  Both must be signed by counsel for all
parties and by any unrepresented parties.  Counsel for the plaintiff is responsible for filing the Joint
Discovery/Case-Management Plan and proposed Order with the court.  If the plaintiff is
unrepresented, counsel for the represented parties have the responsibility for filing the Plan and
proposed Order.  

If the parties cannot agree on matters that must or should be addressed in the Plan or
proposed Order, the disagreements must be set out clearly in the joint filing.  The court will discuss
the disputes with counsel and attempt to resolve them at the Rule 16 Conference.  

a. Timing

No later than 14 days before the Rule 16 Conference is scheduled, the parties must file the
Joint Discovery/Case-Management Plan and the proposed Docket Control and Scheduling Order.

b. Contents

The parties must discuss in their Rule 26(f) meeting, and the Plan and proposed Order must
include, the pertinent matters listed on the attached forms, including the following:

i. dates for joining additional parties or amending pleadings; 

ii. any agreements on disclosures or discovery of electronically stored
information; 

iii. any agreements for asserting claims of attorney-client privilege or of  trial-
preparation protection after production;  

iv. whether discovery can be initially focused or targeted on information that is
relevant to the most important issues and available from the most easily
accessible sources;  

v. whether discovery should be conducted in phases or initially focused on or
targeted to certain issues; 

vi. the date or dates when the parties will disclose information and exchange
documents under Rule 26(a)(1); 

vii. whether expert witnesses are needed on issues other than attorney’s fees and,
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if so, the dates by which each party can disclose its expert witnesses and
produce the reports, the dates by which each party’s experts can be deposed,
and whether serial or simultaneous disclosure is appropriate; 

viii. whether the parties agree to submit attorney’s fees issues to the court by
affidavit after liability and damages are resolved;

ix. whether the Rule 30(a)(2)(A) presumptive limit of 10 depositions per side
and the Rule 33(a) limit of 25 interrogatories per party should apply, and if
not, why;  

x. the depositions that need to be taken, and in what sequence;

xi. the dates when initial focused or targeted discovery will be completed, and
when all discovery, fact and expert, will be completed; 

xii. whether the case is likely to generate a motion to dismiss, a motion for
summary judgment, or other dispositive motion; the dates for filing and
responding to those motions, and how those motions should affect the pretrial
schedule and discovery plan;

xiii. the most promising approach and timing for settlement efforts; 

xiv. any other matters pertinent to completing discovery;

xv. when the case will be ready for trial;

xvi. how long the trial is likely to take; and 

xvii. any other matters appropriately addressed in the Joint Discovery/Case-
Management Plan and the proposed Scheduling and Docket Control Order. 

4. Pre-motion Conferences Required for Discovery and Other Pretrial Disputes 

The parties must identify any disputes about the Joint Discovery/Case-Management Plan or
the proposed Scheduling and Docket Control Order and bring them to the court for resolution at the
Rule 16 Conference.  This approach of seeking prompt court assistance in resolving pretrial disputes
applies to discovery disputes that arise at any point in the case, as well as to pretrial disputes such
as requests to extend or modify deadlines and other issues affecting pretrial work.  

Any party wishing to raise disputed discovery or other pretrial matters must arrange for a
conference with the court before filing any motion, briefs, or accompanying materials.  The party
must email or fax the case manager, Case Manager’s Name, and opposing counsel to arrange for a
pre-motion conference.  The email address is Case Manager’s Email: the fax number is ______; and
the telephone number is ___________.
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The court will promptly schedule the pre-motion conference, generally within a few days
after the request is made.  When necessary, counsel may participate by videoconference or telephone. 

The party seeking the conference must promptly submit a one-to-two page letter to the court
with copies to all counsel and unrepresented parties, identifying the disputes and setting out the
issues to be addressed.  This is not a brief and is not intended for argument.  Instead, it is in the
nature of an agenda for the pre-motion conference.  Opposing parties must respond before the
conference is set, within the same limits.  The letters must include a written statement that they have
conferred in a good-faith effort to resolve the issues but are unable to reach an agreement, or state
the reason that the parties could not confer.

To the extent possible, the disputed issues will be resolved at the pre-motion conference,
without the need for a formal motion or response.  If the court cannot resolve all or part of the issues
without a written submission and response, the issues to be addressed and a filing schedule will be
set in the conference.

Motions for extension of discovery must be filed far enough in advance of the deadline to
enable opposing counsel to respond before the deadline.

5. Unrepresented Parties

Parties appearing without counsel are expected to know about and comply with the rules and
the legal requirements for the case.  Unrepresented parties must meet and confer with counsel for
other parties and counsel, participate in preparing and filing the Joint Discovery/Case Management
Order and proposed Scheduling and Docket Control Order, appear for the Rule 16 Initial Pretrial
Conference, and follow the other rules that apply to pleadings, motions, discovery, and trial.
    

SIGNED on _________, at ______________.

______________________________________
      ________________

        United States District Judge

6                                  



Attachment 1

THE JOINT DISCOVERY/CASE-MANAGEMENT PLAN
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IN THE UNITED STATES DISTRICT COURT
FOR THE _________ DISTRICT OF ________

___________ DIVISION

___________________________, §
§

Plaintiff(s), §
§

v. § CIVIL ACTION NO. H-_________
§

___________________________, §
§

Defendant(s). §
 

JOINT DISCOVERY/CASE MANAGEMENT PLAN
UNDER RULE 26(f)

FEDERAL RULES OF CIVIL PROCEDURE

Please restate the instruction before furnishing the information.

1. State where and when the parties’ meeting required by Rule 26(f) was held, and  identify the
counsel who attended for each party and any unrepresented parties who attended.

2. List any cases related to this one that are pending in any state or federal court, identifying 
the case number and court and briefly describing the status or result.

3.  Briefly describe what this case is about.
 
4. Specify the allegation of federal jurisdiction, identifying any parties who disagree and the 

reasons.

5. List anticipated additional parties that should be included, when they can be added, and
which party wants to add them.  

6. List anticipated interventions.

7. Describe any class-action or collective-action issues.

8. State when the parties will make the initial disclosures required by Rule 26(a) and describe
any issues or disputes relating to those disclosures.   

9. Describe the proposed discovery, including identifying any disputes that have arisen.  The
matters that must be addressed in this Plan are listed below.  The parties should include
others that merit the court’s early attention as well.   

                                  



A. Responses to the matters covered in Rule 26(f), including any agreements reached
about discovery and any issues or disputes relating to discovery.

B. When and to whom the plaintiff anticipates it may send interrogatories.

C. When and to whom the defendant anticipates it may send interrogatories.

D. Of whom and by when the plaintiff anticipates taking oral depositions.

E. Of whom and by when the defendant anticipates taking oral depositions.

F. Whether the plaintiff (or the party with the burden of proof on an issue) needs to
designate expert witnesses under Rule 702, 703, or 705 of the Federal Rules of
Evidence.  If so, state when the party will be able to designate the experts and provide
the reports required by Rule 26(a)(2)(B), and when the opposing party will be able
to designate responsive experts and provide their reports.

If the only experts are on attorney’s fees, state whether the parties agree to submit any 
fee issues to the court to decide after liability and damages are resolved.

G. List expert depositions the plaintiff (or the party with the burden of proof on an issue)
anticipates taking and their anticipated completion date. 

H. List expert depositions the opposing party anticipates taking and their anticipated
completion date. 

10. If the parties are not agreed on all or part of the discovery plan, describe the separate views
and proposals of each party.

11. Specify the discovery beyond initial disclosures that has been done to date.

12. State the date the planned discovery can reasonably be completed.

13. Describe the possibilities for a prompt settlement or resolution of the case that were
discussed in your Rule 26(f) meeting.

14. From the attorneys’ discussion with the client, state the alternative dispute resolution
techniques that are reasonably suitable, and state when such a technique may be effectively
used in this case.

15. Magistrate judges may now hear jury and nonjury trials.  State the parties’ joint position on
a trial before a magistrate judge.

16. State whether a jury demand has been made and if it was made on time.

                                  



17. Specify the number of hours it will likely take to present the evidence in this case.

18. List pending motions that could be ruled on at the initial pretrial and scheduling conference.

19. List other pending motions. 

20. List issues or matters, including discovery, that should be addressed at the conference.

21. Certify that all parties have filed the Disclosure of Interested Persons as directed in the Order
for Conference and Disclosure of Interested Persons, listing the date of filing for original and
any amendments.

22. List the names, bar numbers, addresses, telephone numbers, and e-mails of all counsel and
unrepresented parties.

____________________________________ _____________________________
Counsel for Plaintiff(s) Date

____________________________________ _____________________________
Counsel for Defendant(s) Date

                                  



Attachment  2

THE PROPOSED SCHEDULING AND
DOCKET CONTROL ORDER

                                  



IN THE UNITED STATES DISTRICT COURT
FOR THE ________ DISTRICT OF _________

___________ DIVISION

_________________________, §
§

Plaintiff(s), §
§

v. § CIVIL ACTION NO. H-_____________
§

_________________________, §
§

Defendant(s). §

PROPOSED SCHEDULING AND
DOCKET CONTROL ORDER

The disposition of this case will be controlled by the following schedule:

1. __________________ MOTIONS TO ADD NEW PARTIES
The attorney causing the addition of new parties will provide
copies of this Order to new parties.

2. ___________________ MOTIONS FOR LEAVE TO AMEND PLEADINGS
Parties filing motions after this deadline must show good
cause.

EXPERTS ON MATTERS OTHER THAN
ATTORNEY’S FEES

3a. ___________________ The plaintiff (or the party with the burden of proof on an
issue) will designate expert witnesses in writing and provide
the report required by Rule 26(a)(2) of the Federal Rules of
Civil Procedure.

3b. ____________________ The opposing party will designate expert witnesses in writing
and provide the report required by Rule 26(a)(2) of the
Federal Rules of Civil Procedure

4. ____________________ MEDIATION  
Mediation or other form of dispute resolution must be 
completed by this deadline.

5. ___________________ COMPLETION OF DISCOVERY
Written discovery requests are not timely if they are filed so
close to this deadline that under the Federal Rules of Civil
Procedure the response would not be due until after the
deadline.

                                  



6. ___________________ PRETRIAL MOTIONS DEADLINE
No motion may be filed after this date except for good cause.

7. ____________________ JOINT PRETRIAL ORDER AND MOTION IN LIMINE
DEADLINE
The Joint Pretrial Order will contain the pretrial disclosures
required by Rule 26(a)(3) of the Federal Rules of Civil
Procedure. Plaintiff is responsible for timely filing the
complete Joint Pretrial Order.  Failure to file a Joint Pretrial
Order timely may lead to dismissal or other sanction in
accordance with the applicable rules.

8. ____________________ DOCKET CALL
Docket Call will be held at ______. in Courtroom ____,
United States Courthouse, 515 Rusk, Houston, Texas.  No
documents filed within 7 days of the Docket Call will be
considered.  Pending motions may be ruled on at docket call,
and the case will be set for trial as close to the docket call as
practicable. 

9 Additional orders relating to disclosures, discovery, or pretrial motions:

Any party wishing to make any discovery motions should arrange for a pre-motion
conference with the court before the preparation and submission of any motion papers.  That includes
a motion to compel, to quash, or for protection.  Email Case Manager Name at Case Manager’s
Email or fax her at _____ to arrange for a pre-motion conference.  Notify your adversary of the date
and time for the conference.

The parties agree to submit attorney’s fees issues to the court by affidavit after liability and
damages are resolved.

Other: __________________________________________________________________
______________________________________________________________________________

Signed on_______________________, at _____________

___________________________________
      ___________

        United States District Judge
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TAB-9 
Order Requiring Pre-Motion Conferences 

in Discovery Disputes 
 



 

 

 IN THE UNITED STATES DISTRICT COURT 
FOR THE ________ DISTRICT OF _______ 

___________ DIVISION 
 
 
 § 
 § 

Plaintiff, § 
 § 
v. § CIVIL ACTION NO. 
 § 
 § 
 § 
 § 

Defendant. § 
 
 ORDER 
 
 Counsel for///// has filed a motion to compel, (Docket Entry No. ///).  The filing of this 

motion is inconsistent with this court's procedures, which require the following: 

Any party wishing to make any discovery motion should arrange for a 
conference with the court before the preparation and submission of any 
motion papers.  Fax or e-mail __________________to arrange for a 
premotion conference and notify your adversary of the date and time fixed 
for the conference.  To the extent the proposed motion can be disposed of at 
the premotion conference, this will be done.  If papers are necessary, the 
issues to be addressed and a schedule for the briefs will be set out at the 
conference. 

 
This motion is stricken.  Counsel is directed to seek a premotion conference to address the 

subject matter of the motion. 

  SIGNED on _______________, at ___________, Texas. 
 
        
 
 
       ____________________________ 
           United States                  Judge 



TAB-9.1 
Order on Motions to Dismiss 



v. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ____ _ 

DIVISION --------

Plaintiff, 

Defendant. 

No. 

ORDER ON 
MOTIONS TO DISMISS 
UNDER RULE 12(b) 

Motions to dismiss under Federal Rule of Civil Procedure 12(b) are discouraged if the 

defect in the complaint or counterclaim can be cured by filing an amended pleading. Much time 

and money is wasted in briefing and arguing motions to dismiss that can be cured by 

amendment, particularly given Rule 15's liberal standard for amendments early in litigation. 

Before filing a motion to dismiss under Rule 12(b ), a party must contact opposing 

counsel and provide a written explanation of the anticipated motion, with enough detail for 

opposing counsel to understand the basis and the precise defect in the complaint or counterclaim 

that the motion would assert. The parties must confer about whether the alleged defect can be 

cured by amending the complaint or counterclaim. If the party filing the complaint or 

counterclaim wants to amend to correct or address the issue that the anticipated motion will raise, 

the party planning to file the motion must not unnecessarily oppose the amendment. 

If the pleading is amended and the party contemplating the motion to dismiss believes 

that the amended pleading remains defective, that party may file a motion to dismiss under Rule 

12(b). 

Motions to dismiss under Rule 12(b) must contain a certification that the parties have 

conferred as directed in this order. The court may strike motions to dismiss that do not include 

this certification. 



The plaintiff( s) must serve a copy of this order on the defendant( s) and file notice of that 

service, even if it appears that the court has provided notice. 

Signed this_ day of , 20_ 

United States Judge 
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TAB-10 
Letter Order Requiring Pre-Motion 

Conference in Discovery Disputes 
 



 
 

UNITED STATES _____________ COURT 
DISTRICT OF ______________ 

 

    
Date: 

        Case Name and Number:  

 
LETTER ORDER ON THE FILING OF DISCOVREY MOTIONS 

 
 To promote the just, speedy, and inexpensive resolution of this case, see Fed. R. Civ. P. 
1, the following procedure will be followed for discovery motions (including motions to 
compel, motions for a protective order, motions to quash, or motions seeking sanctions).   

 Any party wishing to file a discovery motion first will serve on all parties and file with 
the court a letter (not to exceed three pages, double-spaced) containing a brief description of the 
planned motion and the issues it raises.  This is not a brief but rather an identification of the 
issues to be addressed.  Unless I notify you otherwise, no response to the letter may be filed [or:  
a response of no more than three pages, double-spaced may be filed, within three days].  The 
court will schedule an expedited conference, preferably in court, but out-of-town counsel may 
appear by telephone.  The conference is usually set within a week.  The court and counsel will 
discuss the issues and the court will rule on those not requiring formal briefing. 

 If the issues cannot be resolved by the conference, a reasonable briefing schedule will be 
set.  If the letter described above is filed within the time allowed by the Federal Rules of Civil 
Procedure, Local Rules of Court, the time for filing the motion will be tolled to permit holding 
the conference without the need to request more time.   

Although informal, this is a court order and will be docketed as such.  

 
Sincerely, 
 
             /S/                           
                                            
United States _______ Judge 

 
 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     

 

TAB-11 
Order on Limited Briefing in Discovery 

Disputes 
 



 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE ________ DISTRICT OF _______ 

___________ DIVISION 
 
 § 
 § 

Plaintiff, § 
 § 
v. § CIVIL ACTION NO. 
 § 
 § 
 § 
 § 

Defendant. § 
 
 FORM OF ORDER ON LIMITED BRIEFING IN DISCOVERY DISPUTES 
 

Discovery Disputes: _______________Judge _______________ requires an expedited 

briefing schedule and shortened page limit for discovery motions, to prevent delay and 

excessive cost.  The parties must file responses to discovery motions no later than seven (7) days 

after a motion is filed.  Discovery motions or responses may not exceed ten (10) double-spaced 

pages, and no attachments are allowed.  Any reply must be filed four (4) days after the respone 

and is limited to five (5) double-spaced pages.   

 SIGNED on _______________, at ___________, ____________. 
 
        
       ____________________________ 
              United States District Judge 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     

 

TAB-12 
Order for Initial Discovery for Employment 

Cases Alleging Adverse Action and Model 
Protective Order 

 



 

 

INITIAL DISCOVERY PROTOCOLS  
FOR EMPLOYMENT CASES ALLEGING ADVERSE ACTION 

 
 

PART 1: INTRODUCTION AND DEFINITIONS. 

(1) Statement of purpose. 
 

a. The Initial Discovery Protocols for Employment Cases Alleging Adverse Action 
is a proposal designed to be implemented as a pilot project by individual judges 
throughout the United States District Courts.  The project and the product are 
endorsed by the Civil Rules Advisory Committee.  
 

b. In participating courts, the Initial Discovery Protocols will be implemented by 
standing order and will apply to all employment cases that challenge one or more 
actions alleged to be adverse, except:  

i. Class actions; 
ii. Cases in which the allegations involve only the following: 

1. Discrimination in hiring; 
2. Harassment/hostile work environment; 
3. Violations of wage and hour laws under the Fair Labor Standards 

Act (FLSA); 
4. Failure to provide reasonable accommodations under the 

Americans with Disabilities Act (ADA); 
5. Violations of the Family Medical Leave Act (FMLA); 
6. Violations of the Employee Retirement Income Security Act 

(ERISA). 
If any party believes that there is good cause why a particular case should be 
exempted, in whole or in part, from this pilot program, that party may raise such 
reason with the Court.   
 

c. The Initial Discovery Protocols are not intended to preclude or to modify the 
rights of any party for discovery as provided by the Federal Rules of Civil 
Procedure (F.R.C.P.) and other applicable local rules, but they are intended to 
supersede the parties’ obligations to make initial disclosures pursuant to F.R.C.P. 
26(a)(1). The purpose of the pilot project is to encourage parties and their counsel 
to exchange the most relevant information and documents early in the case, to 
assist in framing the issues to be resolved and to plan for more efficient and 
targeted discovery.   
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d. The Initial Discovery Protocols were prepared by a group of highly experienced 

attorneys from across the country who regularly represent plaintiffs and/or 
defendants in employment matters. The information and documents identified are 
those most likely to be requested automatically by experienced counsel in any 
similar case. They are unlike initial disclosures pursuant to F.R.C.P. 26(a)(1) 
because they focus on the type of information most likely to be useful in 
narrowing the issues for employment discrimination cases. 
 

(2) Definitions. The following definitions apply to cases proceeding under the Initial Discovery 
Protocols.  

 
a. Concerning. The term “concerning” means referring to, describing, evidencing, 

or constituting.   
 

b. Document. The terms “document” and “documents” are defined to be 
synonymous in meaning and equal in scope to the terms “documents” and 
“electronically stored information” as used in F.R.C.P. 34(a). 
 

c. Identify (Documents). When referring to documents, to “identify” means to give, 
to the extent known: (i) the type of document; (ii) the general subject matter of the 
document; (iii) the date of the document; (iv) the author(s), according to the 
document; and (v) the person(s) to whom, according to the document, the 
document (or a copy) was to have been sent; or, alternatively, to produce the 
document. 

 
d. Identify (Persons). When referring to natural persons, to “identify” means to give 

the person’s: (i) full name; (ii) present or last known address and telephone 
number; (iii) present or last known place of employment; (iv) present or last 
known job title; and (v) relationship, if any, to the plaintiff or defendant.  Once a 
person has been identified in accordance with this subparagraph, only the name of 
that person need be listed in response to subsequent discovery requesting the 
identification of that person. 

 
(3) Instructions.  

 
a. For this Initial Discovery, the relevant time period begins three years before the 

date of the adverse action, unless otherwise specified.  
 

b. This Initial Discovery is not subject to objections except upon the grounds set 
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forth in F.R.C.P. 26(b)(2)(B).   
 

c. If a partial or incomplete answer or production is provided, the responding party 
shall state the reason that the answer or production is partial or incomplete.   

 
d. This Initial Discovery is subject to F.R.C.P. 26(e) regarding supplementation and 

F.R.C.P. 26(g) regarding certification of responses. 
 

e. This Initial Discovery is subject to F.R.C.P. 34(b)(2)(E) regarding form of 
production. 
 

 
PART 2: PRODUCTION BY PLAINTIFF. 
 
(1) Timing.   

 
a. The plaintiff’s Initial Discovery shall be provided within 30 days after the 

defendant has submitted a responsive pleading or motion, unless the court rules 
otherwise.   

 
(2) Documents that Plaintiff must produce to Defendant. 

 
a. All communications concerning the factual allegations or claims at issue in this 

lawsuit between the plaintiff and the defendant. 
 

b. Claims, lawsuits, administrative charges, and complaints by the plaintiff that rely 
upon any of the same factual allegations or claims as those at issue in this lawsuit.  
 

c. Documents concerning the formation and termination, if any, of the employment 
relationship at issue in this lawsuit, irrespective of the relevant time period.  
 

d. Documents concerning the terms and conditions of the employment relationship 
at issue in this lawsuit.  

 
e. Diary, journal, and calendar entries maintained by the plaintiff concerning the 

factual allegations or claims at issue in this lawsuit.  
 

f. The plaintiff’s current resume(s). 
 

g. Documents in the possession of the plaintiff concerning claims for unemployment 
benefits, unless production is prohibited by applicable law. 

 
h. Documents concerning: (i) communications with potential employers; (ii) job 

search efforts; and (iii) offer(s) of employment, job description(s), and income 
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and benefits of subsequent employment.  The defendant shall not contact or 
subpoena a prospective or current employer to discover information about the 
plaintiff’s claims without first providing the plaintiff 30 days notice and an 
opportunity to file a motion for a protective order or a motion to quash such 
subpoena.  If such a motion is filed, contact will not be initiated or the subpoena 
will not be served until the motion is ruled upon.   

 
i. Documents concerning the termination of any subsequent employment.  

 
j. Any other document(s) upon which the plaintiff relies to support the plaintiff’s 

claims.  
 
(3) Information that Plaintiff must produce to Defendant.      

 
a. Identify persons the plaintiff believes to have knowledge of the facts concerning 

the claims or defenses at issue in this lawsuit, and a brief description of that 
knowledge.  
 

b. Describe the categories of damages the plaintiff claims.  
 

c. State whether the plaintiff has applied for disability benefits and/or social security 
disability benefits after the adverse action, whether any application has been 
granted, and the nature of the award, if any.  Identify any document concerning 
any such application.  

 
 
PART 3: PRODUCTION BY DEFENDANT. 

(1) Timing. 
 

a. The defendant’s Initial Discovery shall be provided within 30 days after the 
defendant has submitted a responsive pleading or motion, unless the court rules 
otherwise. 
 

(2) Documents that Defendant must produce to Plaintiff. 
 

a. All communications concerning the factual allegations or claims at issue in this 
lawsuit among or between: 

i. The plaintiff and the defendant; 
ii. The plaintiff’s manager(s), and/or supervisor(s), and/or the defendant’s 

human resources representative(s). 
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b. Responses to claims, lawsuits, administrative charges, and complaints by the 
plaintiff that rely upon any of the same factual allegations or claims as those at 
issue in this lawsuit.  
 

c. Documents concerning the formation and termination, if any, of the employment 
relationship at issue in this lawsuit, irrespective of the relevant time period.   

 
d. The plaintiff’s personnel file, in any form, maintained by the defendant, including 

files concerning the plaintiff maintained by the plaintiff’s supervisor(s), 
manager(s), or the defendant’s human resources representative(s), irrespective of 
the relevant time period. 

 
e. The plaintiff’s performance evaluations and formal discipline.   

 
f. Documents relied upon to make the employment decision(s) at issue in this 

lawsuit. 
 

g. Workplace policies or guidelines relevant to the adverse action in effect at the 
time of the adverse action.  Depending upon the case, those may include policies 
or guidelines that address: 

i. Discipline; 
ii. Termination of employment;  

iii. Promotion; 
iv. Discrimination;  
v. Performance reviews or evaluations; 

vi. Misconduct; 
vii. Retaliation; and 

viii. Nature of the employment relationship. 
 

h. The table of contents and index of any employee handbook, code of conduct, or 
policies and procedures manual in effect at the time of the adverse action.  
 

i. Job description(s) for the position(s) that the plaintiff held. 
 

j. Documents showing the plaintiff’s compensation and benefits.  Those normally 
include retirement plan benefits, fringe benefits, employee benefit summary plan 
descriptions, and summaries of compensation.   

 
k. Agreements between the plaintiff and the defendant to waive jury trial rights or to 

arbitrate disputes. 
 

l. Documents concerning investigation(s) of any complaint(s) about the plaintiff or 
made by the plaintiff, if relevant to the plaintiff’s factual allegations or claims at 
issue in this lawsuit and not otherwise privileged.   
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m. Documents in the possession of the defendant and/or the defendant’s agent(s) 
concerning claims for unemployment benefits unless production is prohibited by 
applicable law.   

 
n. Any other document(s) upon which the defendant relies to support the defenses, 

affirmative defenses, and counterclaims, including any other document(s) 
describing the reasons for the adverse action.  

 
(3) Information that Defendant must produce to Plaintiff. 

 
a. Identify the plaintiff’s supervisor(s) and/or manager(s). 

 
b. Identify person(s) presently known to the defendant who were involved in making 

the decision to take the adverse action. 
 

c. Identify persons the defendant believes to have knowledge of the facts concerning 
the claims or defenses at issue in this lawsuit, and a brief description of that 
knowledge. 
 

d. State whether the plaintiff has applied for disability benefits and/or social security 
disability benefits after the adverse action.  State whether the defendant has 
provided information to any third party concerning the application(s).  Identify 
any documents concerning any such application or any such information provided 
to a third party.   
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 The Initial Discovery Protocols for Employment Cases Alleging Adverse Action are 
designed to achieve the goal of more efficient and targeted discovery.  If a protective order will 
be entered in a case to which the Initial Discovery Protocols applies, immediate entry of the 
order will allow the parties to commence discovery without delay.  In furtherance of that goal, 
the Employment Protocols Committee offers the following Model Protective Order.  
Recognizing that the decision to enter a protective order, as well as the parameters of any such 
order, rests within the Court’s sound discretion and is subject to local practice, the following 
provisions are options from which the Court might select.   
 

MODEL PROTECTIVE ORDER 
 

It is hereby ordered by the Court that the following restrictions and procedures shall 
apply to certain information, documents and excerpts from documents supplied by the parties to 
each other in response to discovery requests: 
 

1. □ Counsel for any party may designate any document, information contained in a 
document, information revealed in an interrogatory response or information revealed 
during a deposition as confidential if counsel determines, in good faith, that such 
designation is necessary to protect the interests of the client.  Information and documents 
designated by a party as confidential will be stamped “CONFIDENTIAL.”  
“Confidential” information or documents may be referred to collectively as “confidential 
information.” 

2. □ Unless ordered by the Court, or otherwise provided for herein, the Confidential 
Information disclosed will be held and used by the person receiving such information 
solely for use in connection with the above-captioned action. 

3. □ In the event a party challenges another party’s confidential designation, counsel 
shall make a good faith effort to resolve the dispute, and in the absence of a resolution, 
the challenging party may thereafter seek resolution by the Court.  Nothing in this 
Protective Order constitutes an admission by any party that Confidential Information 
disclosed in this case is relevant or admissible.  Each party specifically reserves the right 
to object to the use or admissibility of all Confidential Information disclosed, in 
accordance with applicable law and Court rules. 

4. □ Information or documents designated as “confidential” shall not be disclosed to 
any person, except: 

a. □ The requesting party and counsel, including in-house counsel; 
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b. □ Employees of such counsel assigned to and necessary to assist in the 
litigation; 

c. □ Consultants or experts assisting in the prosecution or defense of the 
matter, to the extent deemed necessary by counsel; 

d. □ Any person from whom testimony is taken or is to be taken in these 
actions, except that such a person may only be shown that Confidential 
Information during and in preparation for his/her testimony and may not retain the 
Confidential Information; and 

e. □ The Court (including any clerk, stenographer, or other person having 
access to any Confidential Information by virtue of his or her position with the 
Court) or the jury at trial or as exhibits to motions. 

5. □ Prior to disclosing or displaying the Confidential Information to any person, 
counsel shall: 

a. □ inform the person of the confidential nature of the information or 
documents; and 

b. □ inform the person that this Court has enjoined the use of the information 
or documents by him/her for any purpose other than this litigation and has 
enjoined the disclosure of that information or documents to any other person. 

6. □ The Confidential Information may be displayed to and discussed with the persons 
identified in Paragraphs 4(c) and (d) only on the condition that prior to any such display 
or discussion, each such person shall be asked to sign an agreement to be bound by this 
Order in the form attached hereto as Exhibit A. In the event such person refuses to sign 
an agreement in the form attached as Exhibit A, the party desiring to disclose the 
Confidential Information may seek appropriate relief from the Court. 

7. □ The disclosure of a document or information without designating it as 
“confidential” shall not constitute a waiver of the right to designate such document or 
information as Confidential Information provided that the material is designated pursuant 
to the procedures set forth herein no later than that latter of fourteen (14) days after the 
close of discovery or fourteen (14) days after the document or information’s production.  
If so designated, the document or information shall thenceforth be treated as Confidential 
Information subject to all the terms of this Stipulation and Order. 
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8. □ All information subject to confidential treatment in accordance with the terms of 
this Stipulation and Order that is filed with the Court, and any pleadings, motions or other 
papers filed with the Court disclosing any Confidential Information, shall be filed under 
seal to the extent permitted by law (including without limitation any applicable rules of 
court) and kept under seal until further order of the Court.  To the extent the Court 
requires any further act by the parties as a precondition to the filing of documents under 
seal (beyond the submission of this Stipulation and Order Regarding Confidential 
Information), it shall be the obligation of the producing party of the documents to be filed 
with the Court to satisfy any such precondition.  Where possible, only confidential 
portions of filings with the Court shall be filed under seal. 

9. □ At the conclusion of litigation, the Confidential Information and any copies 
thereof shall be promptly (and in no event later than thirty (30) days after entry of final 
judgment no longer subject to further appeal) returned to the producing party or certified 
as destroyed, except that the parties’ counsel shall be permitted to retain their working 
files on the condition that those files will remain confidential. 

The foregoing is entirely without prejudice to the right of any party to apply to the Court 
for any further Protective Order relating to confidential information; or to object to the 
production of documents or information; or to apply to the Court for an order compelling 
production of documents or information; or for modification of this Order.  This Order may be 
enforced by either party and any violation may result in the imposition of sanctions by the Court.  
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EXHIBIT A 

 
 

 I have been informed by counsel that certain documents or information to be 

disclosed to me in connection with the matter entitled __________________________________ 

have been designated as confidential.  I have been informed that any such documents or 

information labeled “CONFIDENTIAL – PRODUCED PURSUANT TO PROTECTIVE 

ORDER” are confidential by Order of the Court. 

 

 I hereby agree that I will not disclose any information contained in such 

documents to any other person.  I further agree not to use any such information for any purpose 

other than this litigation. 

 

 

_____________________________________ DATED: 

Signed in the presence of: 

 

____________________________________ 

(Attorney) 
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Executive Summary 

In November 2011, a task force of plaintiff and defendant attorneys, working in 
cooperation with the Institute for the Advancement of the American Legal System 
(IAALS), released a pattern discovery protocol for adverse action employment 
cases. The task force intended for this protocol to serve as the foundation for a pi
lot project examining whether it reduced costs or delays in this subset of cases. 
About seventy-five federal judges nationwide have adopted the protocols; in some 
districts, multiple judges have been using them. 

The Judicial Conference Advisory Committee on Civil Rules asked the Federal 
Judicial Center (FJC) to report on the pilot. FJC researchers identified almost 500 
terminated cases that had been included in the pilot since late 2011. For purposes 
of comparison, the researchers created a random sample of terminated employ
ment discrimination cases from approximately the same filing cohorts. Infor
mation was collected on case processing times, case outcomes, and motions activi
ty in the pilot and comparison cases. Following are the key findings summarized 
in this report. 

• 

• 

• 

• 

• 

There was no statistically significant difference in case processing times for 
pilot cases compared to comparison cases. 
There was generally less motions activity in pilot cases than in comparison 
cases. 
The average number of discovery motions filed in pilot cases was about 
half the average number filed in comparison cases. 
Both motions to dismiss and motions for summary judgment were less 
likely to be filed in pilot cases. 
Although the nature of private settlements makes it difficult to determine 
conclusively, it appears that pilot cases were more likely to settle than 
comparison cases. On average, however, pilot cases did not settle faster 
than comparison cases. 
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Background 

In May 2010, the Judicial Conference Advisory Committee on Civil Rules spon
sored a major Civil Litigation Review Conference at Duke University School of 
Law. The Duke conference was motivated by the perception that cost and delay in 
civil litigation required a reevaluation of the Federal Rules of Civil Procedure. One 
idea to arise from the conference was that pattern discovery in certain types of civ
il cases could streamline the discovery process and reduce delays and costs. 

A committee of plaintiff and defendant attorneys highly experienced in em
ployment matters began meeting to debate and finalize the details of what became 
the Pilot Project Regarding Initial Discovery Protocols for Employment Cases Al
leging Adverse Action. Joseph Garrison chaired the plaintiffs' subcommittee, and 
Chris Kitchel chaired the defendants' subcommittee. District Judge John G. Koehl 
(Southern District of New York) and the Institute for the Advancement of the 
American Legal System (IAALS) and its director, Rebecca Love Kourlis, facilitated 
these meetings. At the time, Judge Koeltl chaired the civil rules subcommittee 
charged with following up on proposals made at the Duke conference. The proto
cols were formalized in November 2011 and posted, along with a standing order 
and model protective order, to the Federal Judicial Center (FJC) public website 
(www.fjc.gov). Judges were encouraged to adopt the protocols for use in a subset 
of adverse action employment discrimination cases. As of this writing, about sev
enty-five judges nationwide have participated in the pilot project. In some dis
tricts, including the District of Connecticut, several judges have participated. 

The introduction to the protocols identifies the pilot's purposes: 

The Protocols create a new category of information exchange, replacing 
initial disclosures with initial discovery specific to employment cases alleg
ing adverse action. This discovery is provided automatically by both sides 
within 30 days of the defendant's responsive pleading or motion. While the 
parties' subsequent right to discovery under the F.R.C.P. is not affected, the 
amount and type of information initially exchanged ought to focus the dis
puted issues, streamline the discovery process, and minimize opportunities 
for gamesmanship . The Protocols are accompanied by a standing order for 
their implementation by individual judges in the pilot project, as well as a 
model protective order that the attorneys and the judge can use [as] a basis 
for discussion. 

In spring 2015, FJC researchers searched court electronic records to identify 
cases that participating judges had included in the pilot. This search used key 
words likely to be found on the dockets of pilot cases, with the language largely 
drawn from the standing order made available as part of the protocols. 
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The searches resulted in a sample of 477 pilot cases, which was determined to 
be adequate for analysis. Pilot cases were identified in ten districts: Arizona, Cali
fornia Northern, Connecticut, Illinois Northern, New York Eastern, New York 
Southern, Ohio Northern, Pennsylvania Eastern, and Texas Southern. Not all dis
tricts are represented evenly in the terminated pilot cases. More than half (55%) 
were in Connecticut, and almost another quarter were in New York Southern 
(22%). The finding that more than three-quarters of pilot cases came from only 
two of the districts could reflec differing docketing practices, the number of judg
es employing the protocols, th number of eligible cases in the various districts, or 
a combination of these factors. 

A nationwide random samfle of terminated employment discrimination cases 
filed in 2011 or later was drawn for a comparison sample. The comparison sample 
included 672 terminated cases alleging employment discrimination. 

Findings I 

Disposition times. The meai disposition time for pilot cases (N=477) was 312 
days, with a median of 275 da-w. The mean disposition time for comparison cases 
(N=672) was 328 days, with a lnedian of 286 days. These miniscule differences in 
disposition times, although in fhe expected direction, are not statistically signifi
cant (p = .241). 

Case outcomes. The most c ' mmon case outcome for pilot cases (N=477) was 
settlement, observed in 51% o~ cases. The second-most common outcome for pi
lot cases was voluntary dismis~al, observed in 27% of cases. Many, if not most, 
voluntary (stipulated, in most fases) dismissals are probably settlements, but for 
this project a case was only coded as settled if there was some positive indication 
on the docket or in the stipul tion that a settlement had been reached. If every 
voluntary dismissal is presumed to be a settlement, adding that number to the 
number of settlements provides a maximum estimate of 78% of cases settling. 

Pilot cases were dismissed on a Rule 12 motion 7% of the time and resolved by 
summ~ry judgment 7% of the time. Three pilot cases ( < 1 %) were resolved by tri
al. Seven percent of the pilot cases were resolved some other way, including dis
missals for want of prosecution and for failure· to exhaust administrative remedies. 

The most common case outcome for comparison cases (N=672) was voluntary 
dismissal, observed in 35% of the cases. Settlement was the second-most common 
outcome, at 30%. The maximum, combined estimate for the settlement rate in the 
comparison cases is around 65%. Thus, the lower settlement rate for comparison 
cases corresponds with these cases being much more likely to be dismissed on a 
Rule 12 motion (13%) or resolved through summary judgment (12%). These two 
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outcomes account for fully a quarter of dispositions in comparison cases but only 
about an eighth of dispositions in pilot cases. Ten comparison cases (2%) were 
resolved by trial. Eight percent of the comparison cases were resolved in some oth
erway. 

Comparing the pilot cases and comparison cases that were either settled or 
voluntarily dismissed, the pilot cases did not reach settlement earlier. The pilot 
and comparison cases have essentially the same mean disposition time (just under 
300 days). 

Motions practice. Fewer discovery motions were filed in the pilot cases than in 
the comparison cases. This analysis is limited to motions for protective orders and 
motions to compel discovery, including motions to compel initial disclosures re
quired under the pilot. One or more discovery motions were filed in 21% of the 
comparison cases, compared to only 12% of the pilot cases. The difference of 
means for the number of discovery motions filed between pilot and comparison 
cases is statistically significant (p < .001 ). 

Cases with more than two discovery motions were quite rare. Three or more 
discovery motions were observed in about 1% of pilot cases and 2% of compari
son cases. 

Motions to dismiss were filed in 24% of the pilot cases and in 31% of the 
comparison cases. Motions for summary judgment were filed in 11% of pilot cases 
and in 24% of comparison cases. The court decided 71% of the motions to dismiss 
in the pilot cases and 87% of the motions to dismiss in the comparison cases. 

Discussion 

Some of the findings summarized above are consistent with the hypothesis that 
the pattern discovery required under the pilot was effective in reducing discovery 
disputes and perhaps reducing costs-assuming, that is, that fewer motions corre
spond with lower costs overall. (Costs are difficult to measure directly.) The find
ings are also consistent with the hypothesis that the pilot cases were more likely to 
result in settlement, although not necessarily an earlier settlement. Indeed, the 
findings indicate that case processing times were very similar for the pilot and 
comparison cases overall and for settlement cases. The pilot does not, in short, 
appear to have an appreciable effect on reducing delay. 

Two caveats are in order, however. First, while the initial disclosures required 
by the pilot were docketed in some cases, this does not appear to be standard prac
tice. Thus, it is impossible to determine how often the parties in the pilot cases ac
tually complied with the discovery protocols and exchanged the required initial 
disclosures. In fact, in some cases, it was relatively clear that the parties delayed the 
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exchange while engaging in settlement efforts. Second, this report makes no claim 
that the only factor differing between the pilot and comparison cases was the pat
tern discovery in the former. Cases were not randomly assigned to be pilot or 
comparison cases. Individual judges' practices vary, and judges inclined to adopt 
new discovery procedures may vary in some systematic fashion from judges who 
decline to do so. Individual districts' local rules and procedures also vary. Some 
districts in the study appear to commit more resources to mediating employment 
disputes than others, which may explain some of the variation in settlement rates. 
Thus, some caution is warranted before concluding that the pilot program caused 
the above described differences between the pilot and comparison cases. 
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Appendix A: Comparison cases 

This section summarizes the results of a study of a random, nationwide sample of 
terminated employment discrimination cases filed after January 1, 2011 (N=672). 
Because of the focus on terminated cases, cases filed in 2011-2013 comprise the 
bulk of the sample; only about 11% of the sample cases were filed in 2014 or 2015. 

Disposition times by case outcomes. The median time to disposition for all 
comparison cases was 286 days (9.4 months). The mean time to disposition was 
328 days (10.8 months). Leaving aside other outcomes, voluntary dismissals had 
the shortest median disposition time, 239 days (7.9 months), followed by dismis
sal on motion, 247 days (8.1 months), and settlement, 290 days (9.5 months). Not 
surprisingly, cases decided by summary judgment took much longer to resolve, 
median time to disposition, 504 days (16.6 months), and the small number of cas
es decided by trial had the longest disposition time of all, median 526 days (17.3 
months). 

Times to important case events. The median time from filing to the first sched
uling order was 109 days (3.6 months). The median time from the first scheduling 
order to the discovery cutoff was 186 days (6.1 months). The median time from 
filing to the first discovery cutoff (in the first scheduling order, if any) was 299 
days (9.8 months). The median time from filing to the filing of a motion to dis
miss, if any, was 69 days (2.3 months). The median time from filing to the filing of 
a motion for summary judgment, if any, was 368 days (12.1 months). 

Motions activity. About one in three cases had a motion to dismiss, and about 
one in four had a motion for summary judgment. Motions to dismiss were filed in 
31% of the sampled cases, and motions for summary judgment were filed in 24%. 
More than one motion for summary judgment was filed in about 5% of the sam
ple cases. Motions to compel were filed in 10% of the sampled cases, and motions 
for protective orders were filed in 18%. The latter figure includes stipulated pro
tective orders. 
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TAB-13 
Order in FLSA Case Requiring Discovery 

 



UNITED STATES DISTRICT COURT
________  DISTRICT OF ______

_________ DIVISION

, §
§
§

Plaintiff, §
§

VS. § CIVIL ACTION  NO. H-.
§

, §
§

Defendant. §

ORDER IN FLSA CASE REQUIRING DISCOVERY

The Federal Rules of Civil Procedure require a pretrial schedule tailored to the circumstances

of each case.  Fed. R. Civ. P. 16, 1.  The following order implements that requirement for cases

based on the Fair Labor Standards Act (FLSA).  

The Rule 26(a)(1) provisions on initial disclosures are waived in this case.  Instead, the

parties must comply with the following deadlines and requirements.

1. By [DATE], the parties must serve on each other (but not file) copies of the

following:

Plaintiff The documents in the Plaintiff’s possession, custody, or control that
pertain to the unpaid wages claimed in the Complaint.

Defendant The time sheets or other time records and payroll records in the
Defendant’s possession, custody, or control that pertain to work the
Plaintiff performed during the period for which Plaintiff claims
unpaid wages.

2. By [Date, 2 weeks later], the Plaintiff must answer the Court’s Interrogatories

attached to this Order, under oath or penalty of perjury, serve a copy on Defendant, and file it with

the Court.  



3. By [DATE, 30 days] counsel for the Plaintiff and the Defendant must meet and

confer in person in good-faith effort to settle all pending issues, including attorneys’ fees and costs. 

The parties, including a representative of each corporate party with full authority, will at a minimum

be available by telephone during the conference to consider and approve any settlement.

4. By [DATE], counsel must jointly file a Report Regarding Settlement that notifies the

Court whether: (1) the parties have settled the case; (2) the parties have not settled the case but want

to continue settlement discussions for a specific period; (3) the parties want a formal mediation

conference before a specific mediator on or before a specific date; or (4) the parties have exhausted

all settlement efforts.

SIGNED ________________, at _____________.

 

___________________________________
                        ___________________________________ 

     UNITED STATES DISTRICT JUDGE
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1. During what period of time were you employed by the Defendant?

2. Who was your immediate supervisor?

3. Did you have a regularly scheduled work period?   If so, specify.

4. What was your title or position?  Briefly describe your job duties.

5. What was your regular rate of pay?

6. What is the nature of your claim (check all that apply)?

____ Off the clock work (Defendant failed to record, or prohibited you from recording, all
of your working time;

____ Misclassification (Defendant mistakenly classified you as exempt from overtime);

____ Misclassification (Defendant failed to correctly calculate your compensation);

____ Other (Please describe);

__________________________________________________________________

__________________________________________________________________

7. Provide an accounting of your claim, including:

(a) dates

(b) regular hours worked

(c) over-time hours worked

(d) pay received versus pay claimed

(e) total amount claimed

8. If you have brought this case as a collective action:

(a) Describe the class of employees you seek to include in this action.

(b) Has an opt-in notice been filed for every potential opt-in Plaintiff who has identified
himself or herself as a person who wishes to join this action?
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9. Please specify all attorney’s fees and costs incurred to date.  With respect to attorney’s fees,
please provide the hourly rate(s) sought and the number of hours expended by each person
who has billed time to this case.

10. When did you (or your attorney) first complain to your employer about alleged violations of
the FLSA?

11. Was this complaint written or oral?  (If a written complaint, please attach a copy).

12. What was your employer’s response?  (If a written response, please attach a copy).

____________________________________

STATE OF _____________
COUNTY OF ___________

BEFORE ME, the undersigned authority, on this day, personally appeared Plaintiff Name,
who being first duly sworn, deposes and says that he/she has read the foregoing Answers to
Interrogatories, knows the contents of same, and to the best of his/her knowledge and belief, the
same are true and correct.

SWORN TO AND SUBSCRIBED before me on this ____ day of ___________, ____.

NOTARY PUBLIC

_____________________________________
Signature of Person Taking Acknowledgment
Print Name:
Title Notary Public

Notary Stamp Serial No. (if any):
Commission Expires:
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TAB-14 
Rule 502(d) Model Order: 

Attorney-Client Privilege and Work Product 
 



Model Rule 502(d) Order 

Form of Order Implementing Rule 502(d) of the Federal Rules of Evidence when Information
Protected by the Attorney-Client Privilege or as Attorney Work-Product is Produced by a
Party.

(a)  No Waiver by Disclosure.  This order is entered under Federal Rule of Evidence 502(d). 

It applies when a party discloses information connected with this litigation and later claims that the

information is covered by the attorney-client privilege or work-product protection.  By disclosing,

the party does not waive — in this action or any other — any claim of privilege or protection

concerning the information or its subject matter.

(b)  Giving Notice of the Disclosing Party’s Claim.  The disclosing party must, in writing,

promptly notify the party receiving the information that it is privileged or protected and that no

waiver is intended.

(c)  Action by the Receiving Party if It Does Not Contest the Claim.  Upon receiving

notice, the receiving party must promptly do the following unless it contests the claim: (1) notify the

disclosing party that it will make its best efforts to identify and to return, sequester, or destroy (or

electronically delete) the information and any reasonably accessible copies it has; and (2) certify that

it will not further review, disseminate, or use the information.  [The information is sequestered if

stored on an electronic source that is not reasonably accessible.  If the information is retrieved, the 

receiving party must promptly take steps to sequester or delete it.]

(d)  Explanation by the Disclosing Party.  Within five business days after receiving the

best-efforts notice in (c), the disclosing party must explain as specifically as possible why the

information is privileged or protected.   



(e)  Contesting the Claim.  If the receiving party contests the claim of privilege or

protection, then within five business days after receiving notice of the claim, the receiving party must

move for an order compelling disclosure of all or part of the information.  The motion must be filed

under seal and must not assert as one of its grounds the facts or circumstances of the disclosure. 

While the motion is pending, the receiving party must not use or disclose it to anyone except those

who are legally required to be served with the motion.

(f)  Stipulating to a Different Time Period.  The parties may stipulate to extend the time

periods in (d) and (e).

(g)  Burden of Proving Privilege or Protection.  The disclosing party has the burden of

providing a contested claim of privilege or protection.

(h)  Attorney’s Ethical Responsibilities.  This order does not override an attorney’s ethical

responsibility to (1) refrain from reviewing, disseminating, or using materials that the attorney knows

or reasonably should know to be privileged and (2) inform the disclosing party that those materials

have been produced.

(I)  In Camera Review.  This order does not limit a party’s right to petition the court to

review the information in camera.

(j)  Voluntary and Subject-Matter Waiver.  This order does not preclude a party from

voluntarily waiving the attorney–client privilege or work-product protection.  Federal Rule of

Evidence 502(a) applies when the disclosing party uses or indicates that it may use information

produced under this order to support a claim or defense.
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(k)  Inapplicability of Rule 502(b)(2).  Federal Rule of Evidence 502(b)(2) does not apply

to producing information under this order.
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TAB-15 
Order to Require Parties to File Proposed 

Scheduling Order 
 



               IN THE UNITED STATES DISTRICT COURT
FOR THE __________ DISTRICT OF __________

___________ DIVISION

Scheduling Proposal Due Date: __________, 2016

ORDER  TO SUBMIT PROPOSED SCHEDULING ORDER

This order is entered under Fed. R. Civ. P. 16(b) and 26(f) to facilitate entry of a scheduling
order under Rule 16(b).  The order also contains preliminary information intended to help the parties
comply with the applicable rules and procedures.  The Federal Rules of Civil Procedure and the local
civil rules in effect on the date of this order, together with amendments to these rules that take effect
while the case is pending, apply to this case. 

I.  ELECTRONIC FILING 

Under local civil rule __________, the court grants the parties filing pleadings, motions, or
other papers on paper.  Filing by electronic means is permitted, not required.



III.  INITIAL DISCLOSURE REQUIREMENTS
AND OBJECTION PROCEDURE

The initial disclosure requirements of Rule 26(a)(1) apply to this case unless Rule 26(a)(1)(B)
exempts disclosure or the parties stipulate otherwise.  If, during the Rule 26(f) conference process,
a party objects that initial disclosures are not appropriate and states the objection in the scheduling
proposal, see Rule 26(a)(1)(C), the party must file a separate letter with the proposal that alerts the
court to the fact that the objection has been made.

IV.  RULE 26(f) CONFERENCE

No later than seven days before the scheduling proposal due date, lead counsel for each party
(or a designee attorney with appropriate authority) must meet in person at a mutually agreeable
location, and confer on the matters specified in Rule 26(f)(2) and this order.  Under Rule 26(f)(2)
“[t]he court may order the parties or attorneys to attend the conference in person.”  The court rarely
excuses the attorneys from the requirement that they meet “in person,” and it never does so unless
a party obtains advance approval.  The requirement of an in-person meeting does not apply, 
however, if one or more parties are proceeding pro se.  In that instance, the Rule 26(f) conference
may be conducted telephonically, by mail, or by other means that will accomplish the conference
requirement.

V.  CONTENTS OF SCHEDULING PROPOSAL

If the case is not settled or otherwise resolved before the scheduling proposal due date, the
parties must submit a joint proposal that contains the matters set out in this section.  Because of the
deadline in Rule 16(b)(2) for issuing a scheduling order, a request for an extension of the scheduling
proposal due date must be supported by good cause.

If the parties disagree about a particular proposal, they must provide their respective
recommendations and explain their disagreement.  The parties must not submit a proposal in the
form of a proposed order; the court enters its own order.  Unless a scheduling conference is set, the
court will enter a scheduling order after reviewing the joint proposal.  If a party fails to participate
in the proposal process, the court will enter a scheduling order without that party’s proposals.   

Required Contents.  

The proposal must contain:

1. proposed deadlines for limiting the time to (a) join other parties; (b) amend the
pleadings; (c) file motions, including summary judgment and other dispositive
motions; (d) complete discovery; and (e) designate expert witnesses and rebuttal
expert witnesses and make the expert disclosures required by Rule 26(a)(2);
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2. the parties’ views and proposals on the matters listed in Rule 26(f)(3)(A)-(F);

3. under a separate heading, a statement about whether all the parties consent to
referring this case to a magistrate judge for jury or nonjury trial, under 28 U.S.C. §
636(c) (unless all parties consent, the proposal need not identify the parties who do
not consent); and

4. under a separate heading, a statement about whether and when it is advisable to refer
the case for alternative dispute resolution or to conduct a court-supervised settlement
conference.

Permitted Contents.

The proposal may contain: 

(a) proposed modifications of the timing of disclosures under Rule 26(a) and Rule
26(e)(1); (b) proposed modifications of the extent of discovery otherwise permitted
under the Rules; (c) proposals for disclosure, discovery, or preservation of
electronically stored information; (d) any agreements the parties have reached for
asserting claims of privilege or of protection as trial-preparation material after
information is produced, including agreements reached under Fed. R. Evid. 502;  (e)
a proposed procedure for requiring that, before moving for an order relating to
discovery, the movant must request a conference with the magistrate or district judge;
(f) proposed dates for pretrial conferences, a final pretrial conference, and trial; and
(g) proposals pertaining to any other appropriate matters.

VI. AVAILABLE HELP DESKS

Case information can be obtained from the clerk of court by contacting the ECF Help Desk
at (214)753-2633.

An attorney, attorney’s staff member, or party proceeding pro se can also obtain answers to
frequently asked questions, or submit case-specific questions to chambers staff.

________________, 2016.

_________________________________
     ____________________________
UNITED STATES ____________ JUDGE
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TAB-16 
Scheduling Order 

 



               IN THE UNITED STATES DISTRICT COURT
FOR THE __________ DISTRICT OF __________

__________ DIVISION

SCHEDULING ORDER

Under Fed. R. Civ. P. 16(b) and 26(f), and the local civil rules now in effect, and after having
considered any proposals the parties submitted, the court enters this scheduling order.  If a date
specified in this order falls on a Saturday, Sunday, legal holiday, or date on which the clerk’s office
is closed by direction of the court or is otherwise inaccessible, see Rule 6(a)(3), the deadline is the
next day that is not one of the aforementioned days.

 I.  ELECTRONIC FILING 

Under local civil rule __________, the court grants the parties filing pleadings, motions, or
other papers on paper.  Filing by electronic means is permitted, not required.

II.  PRETRIAL SCHEDULE

The parties must comply with each of the following deadlines unless a deadline is modified
by court order on a showing of good cause, as required by Rule 16(b).

A. Joinder of Parties

A party must file a motion for leave to join other parties no later than __________, 2016.

B. Expert Witnesses

A party with the burden of proof on a claim or defense must designate expert witnesses and
otherwise comply with Rule 26(a)(2) no later than __________, 2016.

C. Rebuttal Expert Witnesses

A party who intends to offer expert evidence “intended solely to contradict or rebut evidence
on the same subject matter identified by another party under Rule 26(a)(2)(B)” must designate expert
witnesses and otherwise comply with Rule 26(a)(2) no later than __________, 2017.

D. Amendment of Pleadings

A party must file a motion for leave to amend pleadings no later than __________, 2017.



E. Completion of Discovery, Filing of Joint Estimate of Trial Length and Status Report

The parties must complete discovery and file a joint estimate of trial length and joint status
report concerning the progress of settlement negotiations no later than __________, 2017.

F. Summary Judgment Motions

A party must file a motion for summary judgment no later than __________, 2017.

The deadline imposed by the local civil rules for filing a motion for summary judgment does
not apply in this case because the court by this order has established a different deadline. 

G. Motions Not Otherwise Covered

A party must file a motion not otherwise covered by this order no later than __________,
2017.
  

This deadline does not apply to motions in limine or to objections filed under Rule 26(a)(3),
which must be filed no later than the deadlines that will be established by the trial-setting order that
the court will issue later.

III.  TRIAL-SETTING ORDER

The court will set the case for trial by separate order.  The order will establish trial-type
deadlines.  It will include modifications to the requirements of the local civil rules on matters like
submitting the joint pretrial order and filing witness lists, exhibit lists, and deposition-excerpt
designations. 

IV.  TRIAL LIMITS

Rule 16(c)(2)(O) permits the court to take appropriate action to “establis[h] a reasonable limit
on the time allowed to present evidence[.]”  Before trial begins, the court will impose time limits.
on the presentation of evidence, and may set other limits.  In conducting discovery and other pretrial
proceedings in this case, counsel should account for the fact that limits will be imposed.

V.  RULE 26(a) DISCLOSURES AND DISCOVERY
MATERIALS NOT TO BE FILED

Counsel are reminded that, under Rule 5(d)(1), disclosures under Rule 26(a)(1) or (2),
and the following discovery requests and responses—depositions, interrogatories, requests for
documents or tangible things or to permit entry onto land, and requests for admission—must not
be filed until they are used in the proceeding or the court orders filing.
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VI. AVAILABLE HELP DESKS

Case information can be obtained from the clerk of court by contacting the ECF Help
Desk at ____________________.

An attorney, attorney’s staff member, or party proceeding pro se can also obtain answers
to frequently asked questions, or submit case-specific questions to chambers staff.

______________, 2016.

_________________________________
       _________________________
UNITED STATES __________ JUDGE
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TAB-17 
Scheduling Order for ERISA (and Other) 

Cases 
 



               IN THE UNITED STATES DISTRICT COURT
FOR THE ___________ DISTRICT OF ___________

___________ DIVISION

SCHEDULING ORDER FOR ERISA (AND OTHER) CASES

Under Fed. R. Civ. P. 16(b) and 26(f), and the local civil rules now in effect, and after having
considered the parties’ joint scheduling proposal, the court enters this scheduling order.  If a date
specified in this order falls on a Saturday, Sunday, legal holiday, or date on which the clerk’s office
is closed by direction of the court or is otherwise inaccessible, see Rule 6(a)(3), the deadline is the
next day that is not one of these days.

In setting the pretrial deadlines specified below, the court does not suggest that discovery of
a particular type or of any type is warranted or appropriate, or that particular evidence is admissible. 
See Vega v. Nat’l Life Ins. Servs., Inc., 188 F.3d 287, 299 (5th Cir. 1999) (en banc) (“Once the
administrative record has been determined, the district court may not stray from it except for certain
limited exceptions.”);  see also, e.g., Griffin v. Raytheon Co. Long Term Disability Plan No. 558,
2005 U.S. Dist. LEXIS 18720, at *4-*5 (N.D. Tex. Aug. 31, 2005) (Fitzwater, J.).  The court is
setting these deadlines so that the case can proceed in an orderly manner to appropriate resolution
under the governing substantive law.

I.  ELECTRONIC FILING OPTIONAL/“JUDGE’S COPY” REQUIREMENTS

Under local civil rule __________, the court grants the parties filing pleadings, motions, or
other papers on paper.  Filing by electronic means is permitted, not required.



A party making an electronic filing should assume that the court is unaware of the filing
when it occurs, even if it requests “emergency,” “expedited,” or similar relief or provides for agreed
relief on a fast-approaching deadline.  When this kind of relief is sought, counsel should arrange to
have a hard copy promptly delivered to the clerk of court.

II.  PRETRIAL SCHEDULE

The parties must comply with each of the following deadlines unless a deadline is modified
by court order on a showing of good cause, as required by Rule 16(b).

A. Joinder of Parties

A party must file a motion for leave to join other parties no later than _____________.

B. Expert Witnesses

A party with the burden of proof on a claim or defense must designate expert witnesses and
otherwise comply with Rule 26(a)(2) no later than _____________.

C. Rebuttal Expert Witnesses

A party who intends to offer expert evidence “intended solely to contradict or rebut evidence
on the same subject matter identified by another party under [Rule 26(a)(2)(B)]” must designate
expert witnesses and otherwise comply with Rule 26(a)(2) no later than _____________.

D. Amendment of Pleadings

A party must file a motion for leave to amend pleadings no later than _____________.

E. Completion of Discovery, Filing of Joint Estimate of Trial Length and Status Report

The parties must complete discovery and file a joint estimate of trial length and joint status
report concerning the progress of settlement negotiations no later than _____________.

F. Summary Judgment Motions

A party must file a motion for summary judgment no later than _____________.

The deadline imposed by the local civil rules for filing a motion for summary judgment does
not apply in this case because the court by this order has established a different deadline. 
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G. Motions Not Otherwise Covered

A party must file a motion not otherwise covered by this order no later than _____________.

This deadline does not apply to motions in limine or to objections filed under Rule 26(a)(3),
which must be filed no later than the deadlines that will be established by the trial-setting order that
the court will issue later.

 III.  TRIAL-SETTING ORDER

If the court determines that a trial is necessary, it will set the case for trial by separate order. 
The order will establish trial-type deadlines.  It will include modifications to the requirements of the
local civil rules on matters like submitting the joint pretrial order and filing witness lists, exhibit
lists, and deposition-excerpt designations. 

IV.  TRIAL LIMITS

Rule 16(c)(2)(O) permits the court to take appropriate action to “establis[h] a reasonable limit
on the time allowed to present evidence[.]”  Before trial begins, the court will impose time limits on
the presentation of evidence, and may set other limits.  In conducting discovery and other pretrial
proceedings in this case, counsel should account for the fact that limitations will be imposed.

V.  RULE 26(a) DISCLOSURES AND DISCOVERY
MATERIALS NOT TO BE FILED

Counsel are reminded that, under Rule 5(d)(1), disclosures under Rule 26(a)(1) or (2), and
the following discovery requests and responses—depositions, interrogatories, requests for documents
or tangible things or to permit entry onto land, and requests for admission—must not be filed until
they are used in the proceeding or the court orders filing.

VI. AVAILABLE HELP DESKS

Case information can be obtained from the clerk of court by contacting the ECF Help Desk
at __________________.

An attorney, attorney’s staff member, or party proceeding pro se can also obtain answers to
frequently asked questions, or submit case-specific questions to chambers staff

____________________, 2016

_________________________________
  _____________________________
UNITED STATES __________ JUDGE
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TAB-18 
Scheduling Order for FLSA Cases 

 



               IN THE UNITED STATES DISTRICT COURT
FOR THE ____________ DISTRICT OF ____________

____________ DIVISION

SCHEDULING ORDER FOR FLSA CASES

Under Fed. R. Civ. P. 16(b) and 26(f), and the local civil rules now in effect, and after having
considered any proposals the parties submitted, the court enters this scheduling order.  If a date
specified in this order falls on a Saturday, Sunday, legal holiday, or date on which the clerk’s office
is closed by direction of the court or is otherwise inaccessible, see Rule 6(a)(3), the deadline is the
next day that is not one of these days.

 I.  ELECTRONIC FILING OPTIONAL

Under local civil rule __________, the court grants the parties filing pleadings, motions, or
other papers on paper.  Filing by electronic means is permitted, not required.

II.  PRETRIAL SCHEDULE

The parties must comply with each of the following deadlines unless a deadline is modified
by court order on a showing of good cause, as required by Rule 16(b).

A. Motion for Conditional Certification

A party must file [a] [any] motion for conditional certification by __________, 2016.

B. Joinder of Parties

A party must file a motion for leave to join other parties no later than __________, 2016.

C. Expert Witnesses

A party with the burden of proof on a claim or defense must designate expert witnesses and
otherwise comply with Rule 26(a)(2) no later than __________, 2016.

D. Rebuttal Expert Witnesses

A party who intends to offer expert evidence “intended solely to contradict or rebut evidence
on the same subject matter identified by another party under Rule 26(a)(2)(B)” must designate expert
witnesses and otherwise comply with Rule 26(a)(2) no later than __________, 2016.



E. Amendment of Pleadings

A party must file a motion for leave to amend pleadings no later than __________, 2016.

F. Completion of Discovery, Filing of Joint Estimate of Trial Length and Status Report

The parties must complete discovery and file a joint estimate of trial length and joint status
report concerning the progress of settlement negotiations no later than __________, 2016.

G. Summary Judgment Motions

A party must file a motion for summary judgment no later than __________, 2016.

The deadline imposed by the local civil rules for filing a motion for summary judgment does
not apply in this case because the court by this order has established a different deadline. 

H. Motions Not Otherwise Covered

A party must file a motion not otherwise covered by this order no later than __________,
2016.  

This deadline does not apply to motions in limine or to objections filed under Rule 26(a)(3),
which must be filed no later than the deadlines that will be established by the trial setting order that
the court issues..

III.  TRIAL-SETTING ORDER

The court will set the case for trial by separate order.  The order will establish trial-type
deadlines.  It will include modifications to the requirements of the local civil rules on matters like
submitting the joint pretrial order and filing witness lists, exhibit lists, and deposition-excerpt
designations. 

IV.  TRIAL LIMITS

Rule 16(c)(2)(O) permits the court to take appropriate action to “establis[h] a reasonable limit
on the time allowed to present evidence[.]”  Before trial begins, the court will impose time limits on
the presentation of evidence, and may set other limits.  In conducting discovery and other pretrial
proceedings in this case, counsel should account for the fact that limits will be imposed.
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V.  RULE 26(a) DISCLOSURES AND DISCOVERY
MATERIALS NOT TO BE FILED

Counsel are reminded that, under Rule 5(d)(1), disclosures under Rule 26(a)(1) or (2), and
the following discovery requests and responses—depositions, interrogatories, requests for documents
or tangible things or to permit entry onto land, and requests for admission—must not be filed until
they are used in the proceeding or the court orders filing.

VI. AVAILABLE HELP DESKS

Case information can be obtained from the clerk of court by contacting the ECF Help Desk
at (214)753-2633.

An attorney, attorney’s staff member, or party proceeding pro se can also obtain answers to
frequently asked questions or submit case-specific questions to chambers staff.

__________, 2016.

_________________________________
     ____________________________
UNITED STATES ____________ JUDGE
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Are We Insane? The Quest for Proportionality in the Discovery Rules of the Federal Rules 
of Civil Procedure 

 
Paul W. Grimm 

 
 
 

 Albert Einstein defined insanity as “doing the same thing over and over again, and 

expecting different results.”1  For over thirty years, the federal rules of civil procedure have been 

serially amended to require federal trial judges to control pretrial discovery in civil cases to 

ensure that it is “proportional”—meaning that the costs to the parties are not unduly great given 

what is at stake in the litigation.  And, for thirty years, lawyers, bar associations, clients and 

commentators have complained loudly that the federal judges have not done so.  The Supreme 

Court has approved yet another series of civil rules changes, which took effect on December 1, 

2015, that once more direct judges to ensure that discovery is proportional.  But if the 

proportionality requirement already has been in the rules for over thirty years without inducing 

judges to fulfill their obligation to manage discovery, what makes this latest amendment 

requiring the exact same thing any more likely to achieve success?  In short, why has achieving 

proportionality been such an elusive goal?  Is it possible for judges to manage discovery so that it 

is proportional?  If so, how are they to do so?  And, if achieving proportionality is possible, why 

have judges failed to do so?  Is it because they are resistant to doing what the rules require?  Or 

are they willing to try, but they lack the knowledge or training to succeed in the task?   

 These questions, and their answers, are the focus of this thesis.  Based on an analysis of 

nearly two hundred cases in which federal judges had to resolve discovery disputes, decided 

                                                 
1 www.brainyquote.com/quotes/quotes/a/alberteins133991.html 
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between 1983 (when the proportionality requirement first was adopted) and 2014, I conclude that 

judges can use a surprisingly large and flexible array of tools—alone or in combination—to 

achieve proportional discovery.  Further, I conclude that frequently recurring “warning signs” 

signal when a case is likely to involve discovery issues that threaten to make proportionality 

difficult to achieve, and these can alert judges to the need to take action before the discovery 

costs spiral out of control or excessive delay in completing discovery occurs.  Finally, based on a 

survey of forty-two district judges and sixty-eight magistrate judges, I conclude that the most 

likely reasons for the lack of success in achieving proportional discovery to date is a reluctance 

on the part of judges to view themselves as “case managers” as opposed to “dispute resolvers,” 

and a lack of sufficient training or education for judges to see the benefits and methods of 

managing discovery to achieve proportionality.  In essence, new federal judges traditionally must 

“figure out for themselves” how to deal with discovery disputes in their cases.  For those who 

come to the bench with substantial prior experience as civil litigators, this may not be too much 

to expect of them.  But for those who come to the bench after a career as a prosecutor, defense 

counsel, or non-litigator, the task of managing discovery in hundreds of civil cases, while 

simultaneously handling an equivalent number of criminal cases, can be daunting. My ultimate 

conclusion is that if the most recent changes to the civil rules are to have their intended result, a 

judicial education program must accompany their enactment.  The program would teach judges 

the tools and techniques available to monitor and manage discovery in civil cases before 

problems develop (rather than waiting until a discovery dispute has occurred to become 

involved), and it would counteract the resistance of many judges to accept the obligation to do 

so. 
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I start with a discussion of the criticisms expressed about the current state of things, as 

reflected in a series of surveys conducted in 2009 by several prominent bar organizations, 

followed by a discussion of the civil procedure rules themselves, and the efforts over the last 

thirty years to require judges to monitor and manage discovery to achieve proportionality.  While 

the obligation to do so is clear, the rules are nearly silent about how the judges are expected to 

accomplish this vital task, and the bar surveys—though almost uniformly critical of the judges’ 

failures to do so—similarly offer no helpful insight as to the techniques or procedures they 

should use to succeed.  Then, based upon an analysis of nearly two hundred cases decided in the 

last thirty years where the parties asked judges to resolve discrete discovery disputes in pending 

federal cases, I identify a “toolkit” of techniques that a judge can employ—alone, or in 

combination—to achieve proportionality.   

Using examples from the cases, I discuss these techniques, which include such measures 

as actively monitoring all cases and becoming more actively involved in managing them when 

needed, encouraging counsel and the parties to cooperate during discovery, adopting informal 

discovery dispute resolution methods, shifting the costs of discovery from the producing party to 

the requesting party, phasing discovery, using computer technology and sampling techniques to 

reduce the cost of reviewing voluminous electronic files, limiting the amount of time parties 

must spend responding to discovery requests, imposing sanctions for improper behavior, and 

capping the amount of discovery allowed based on an estimate of the likely range of recovery in 

a case.  I also identify seven “red flags” that provide early warning signs to a judge of the need to 

intervene in a case to make sure that costs do not spiral out of control.  These warning signs 

include cases involving complex litigation or multiple parties, cases where there is unusually 

great party or attorney animosity, cases involving discovery of electronically stored information, 
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cases where there are issues regarding spoliation of evidence, pro se litigation, and asymmetrical 

litigation. In discussing these warning signs, I give examples of how a judge may intervene using 

the “proportionality toolkit” to keep costs in check.  

 Finally, based on a survey of United States district and magistrate judges, I offer an 

explanation why achieving proportionality may have been so difficult, and offer suggestions 

regarding how to educate judges better about how to use the proportionality tools identified in 

the case analysis to be more successful at achieving proportionality.  My ultimate conclusion is 

that, by using the techniques I identify, combined with an aggressive education program for 

judges regarding how to use the “proportionality toolkit” and recognize the warning signs, it will 

indeed be possible to stop the insanity. 

Preliminarily, some perspective will help focus the analysis.  In May, 2010, prominent 

federal and state judges, academics, and attorneys representing all segments of the litigation bar, 

as well as representatives of bar organizations, government and corporations, attended a 

conference that the Judicial Conference Advisory Committee on the Civil Rules (“the Advisory 

Committee”) convened at the Duke University School of Law.  The purpose was to take a critical 

look at the current state of civil litigation in the United States and to identify specific strategies 

for improvement to enable it to better fulfill the goal of securing “the just, speedy, and 

inexpensive determination of every [civil] action and proceeding.”2 Among the goals of the 

conference was to evaluate discovery in civil cases in federal court, and particularly to focus on 

problems associated with discovery of electronically stored information (“ESI”).3  In advance of 

                                                 
2 Fed. R. Civ. P. 1. 
3 Emery G. Lee III & Thomas E. Willging, Preliminary Report to the Judicial Conference 
Advisory Committee on Civil Rules, October, 2009 at 5, available at 
http://www.fjc.gov/public/pdf.nsf/lookup/dissurv1.pdf/$file/dissurv1.pdf; Richard Marcus, How to 
Steer an Ocean Liner, 18 Lewis & Clark L. Rev. 615, 624 (2014). 
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the Duke Conference, a number of prominent organizations representing a wide variety of 

participants in the civil litigation process conducted surveys of their members to obtain their 

views regarding the effectiveness of the federal civil discovery rules.  Among those groups were 

the ABA Section of Litigation, the American College of Trial Lawyers (in conjunction with the 

Institute for the Advancement of the American Legal System), the Federal Judicial Center, the 

Association of Corporate Counsel, and the National Employment Lawyers Association 

(“NELA”).  While there were areas of disagreement among the various surveys about the state of 

health of the federal civil litigation process, there was wide agreement in 2009 that the process 

takes too long, is too expensive, and that in too many cases the cost of discovery is 

disproportionately expensive in relation to the value of the case or the importance of the issues at 

stake in the litigation.4 

 Those familiar with the federal rules of civil procedure could view this nearly universal 

agreement only as an indictment of the effectiveness of more than thirty years of rulemaking 

                                                 
4 ABA Section of Litigation Member Survey on Civil Practice: Full Report, 2 (2009) (reporting 
that 89% of survey respondents believed that litigation costs are not proportional to the value in a 
small case, and that 40% believe that litigation costs are not proportional to the value in a large 
case); Final Report on the Joint Project of The American College of Trial Lawyers Task Force on 
Discovery and The Institute For the Advancement of the American Legal System at 2, 7 (2009) 
(reporting that a major theme that emerged from the survey was that the American civil justice 
system is in need of serious repair, and that “[s]ome deserving cases are not brought because the 
cost of pursuing them fails a rational cost-benefit test” and recommending that changes be 
adopted to the civil procedure rules to ensure that discovery is proportional); Civil Litigation 
Survey of Chief Legal Officers and General Counsel belonging to the Association of Corporate 
Counsel, 1 (2009)  (reporting that 90% of respondents reported that the litigation process takes 
too long, and that 97% felt that it was too expensive and “that litigation costs are commonly out 
of line with the stakes of the case.”  Further reporting that nine out of ten respondents disagreed 
with the statement that “litigation costs are generally proportionate to the value of the case.”); 
NELA Summary of Results of Federal Judicial Center Survey of NELA Members, Fall 2009, 6 
(2010) (“[t]here was a universal sentiment among NELA respondents that the discovery process 
is too costly”).  All of these surveys (for ease of reference, collectively referred to as the “Duke 
Surveys”) may be found at www.uscourts.gov/Rules-Policies/records-and-archives-rules-
committees/special-projects-rules-committees/2010-civil.  
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efforts to ensure that discovery costs were proportionate.  This is because the civil rules first 

were amended to require proportionate discovery in 1983, and that requirement (although revised 

and relocated various times within the rules) has been an overarching requirement of the 

discovery process ever since.5  Accordingly, the starting point for the analysis must be the rules 

themselves.  Part One of this thesis will discuss the successive efforts of the civil rulemakers to 

require proportionate discovery by examining the changes in the rules of civil procedure 

addressing this requirement, and the accompanying advisory committee notes that illustrate the 

goals of the rules and amendments.  Part Two will discuss the results of an examination of nearly 

two hundred discovery opinions that federal judges issued during the more than thirty years in 

which the rules have required proportionate discovery, in which they acknowledged this 

requirement and resolved discovery disputes with it in mind.  The goal of Part Two is to 

determine whether it is possible for judges to achieve proportional discovery, and, if so, to 

identify an “inventory” of techniques that can be used to do so.  Further, Part Two will identify a 

number of risk factors that a review of the cases disclosed; these “red flags” presage the 

possibility of disproportionate discovery and can serve as an early warning of the need for a 

judge to exert more control over the discovery process.  In Part Three, this thesis will discuss the 

results of surveys of United States district and magistrate judges regarding their attitudes toward 

handling discovery in civil cases, and the approach they take to doing so.  The survey results 

                                                 
5 See, e.g., Fed. R. Civ. P. 26(b)(1) (1983) (requiring that “[t]he frequency or extent of use of the 
discovery methods set forth [in the civil rules] . . . shall be limited by the court if it determines 
that: (i) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from 
some other source that is more convenient, less burdensome, or less expensive; (ii) the party 
seeking discovery has had ample opportunity by discovery in the action to obtain the information 
sought; or (iii) the discovery is unduly burdensome or expensive, taking into account the needs of 
the case, the amount in controversy, limitations on the parties’ resources, and the importance of 
the issues at state in the litigation.”) (emphasis added). 



 7 

provide insight into why achieving proportionate discovery has been an elusive goal. Finally, 

Part Four will offer suggestions as to what ought to be done to improve the situation. 

Part One 

A.  Overview and the 1983 Rule Amendments 

 The belief that discovery costs in federal court frequently are disproportionate to the 

value of the case has existed far longer than the thirty years that the civil rules have required 

proportionality.  The first codification of the federal rules of civil procedure occurred in 1938,6 

and thirteen years thereafter Judge James M. Douglas, chair of the Judicial Conference Section 

on Judicial Administration, convened a symposium regarding “The Practical Operation of 

Federal Discovery.”7  During the symposium, William Speck reported the results of a field study 

that the Administrative Office of the United States Courts conducted regarding the use of 

discovery in the federal courts.  Speck reported that the field study found that, after thirteen years 

of using the federal discovery rules, “generally speaking the lawyers we talked to liked 

discovery,” but that shortcomings were noted, and “[o]ne of the criticisms is that the expense and 

time consumed by discovery is out of proportion to the value.”8 

 The first attempt in the federal rules of civil procedure to address directly the 

proportionality issue in discovery occurred with the 1983 amendments to the civil rules. 

                                                 
6 Richard Marcus, How to Steer an Ocean Liner, supra, note 3, at 618. 
7 The Practical Operation of Federal Discovery, 12 F.R.D. 131 (1951). 
8 Id. at 137.  Focusing on the cost of deposition discovery, Speck further illustrated the 
proportionality concern.  He disclosed that the survey revealed that the costs at that time of 
taking a deposition of 100-150 pages in length in an “ordinary case” would be $200-300. He 
observed that “[i]f 100 to 150 pages of depositions are reasonable in a tort case worth $20,000, 
then 100,000 to 150,000 pages would be in proportion in a case worth $20,000,000.” Id. at 138.  
At a cost of between two and three dollars a page, deposition discovery alone would run between 
$200,000 and $300,000 (in 1951 dollars) for a case where $20,000,000 was at issue. 
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Specifically, the Advisory Committee amended Fed. R. Civ. P. 26(b) (“Discovery Scope and 

Limits”) to contain the following language: 

The frequency or extent of use of the discovery methods set forth in [the 
discovery rules] shall be limited by the court if it determines that (i) the discovery 
sought is unreasonably cumulative or duplicative, or is obtainable from some 
other source that is more convenient, less burdensome, or less expensive; (ii) the 
party seeking discovery has had ample opportunity by discovery in the action to 
obtain the information sought; or (iii) the discovery is unduly burdensome or 
expensive, taking into account the needs of the case, the amount in controversy, 
limitations on the parties’ resources, and the importance of the issues at stake in 
the litigation.  The court may act upon its own initiative after reasonable notice or 
pursuant to a motion [for protective order] . . . .”9 
 

Importantly, the Committee placed the new language in the section of Rule 26 that limits the 

scope of discovery, indicating the Committee’s intent that the newly added factors would restrain 

at the outset the amount of discovery that the parties could conduct.  Rather than adopt bright-

line restrictions on the type of permissible discovery and how parties could employ it, the rules 

opted for providing the parties and judges with a multi-factor analysis of how to tailor the 

discovery in each case to its needs.  Such a flexible approach necessarily requires that the court 

monitor and manage the case (where needed), as the parties cannot apply the cost-benefit factors 

identified in the rules in the abstract. The Committee Note accompanying these changes 

explained why they were added and how the Committee hoped they would govern the conduct of 

discovery.  First, the Committee observed that “[t]he purpose of discovery is to provide a 

mechanism for making relevant information available to the litigants,” and that “the spirit of the 

rules is violated when advocates attempt to use discovery tools as tactical weapons rather than to 

expose the facts and illuminate the issues by overuse of discovery or unnecessary use of the 

defensive weapons or evasive responses.”10  When parties employ such abusive techniques, “this 

                                                 
9 Fed. R. Civ. P. 26(b)(1) (1983). 
10 Fed. R. Civ. P. 26 (1983) Advisory Committee Note. 
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results in excessively costly and time-consuming activities that are disproportionate to the nature 

of the case, the amount involved, or the issues or values at stake.”11  With these words, the 

Committee introduced the concept of proportionality as a limiting factor on the amount of 

discovery that the parties should seek, or the court should permit, in a civil case.  The Committee 

Note further discussed the rationale for the changes to the Rule. 

 First, the Committee amended Rule 26(b)(1) “to add a sentence to deal with the problem 

with over-discovery,” with the goal of “guard[ing] against redundant or disproportionate 

discovery by giving the court authority to reduce the amount of discovery that may be directed to 

matters that are otherwise proper subjects of inquiry.”12  Fundamentally, the new rule imposed 

on the trial judge the duty to guard against disproportionate discovery, as the Committee plainly 

stated that “[t]he new sentence is intended to encourage judges to be more aggressive in 

identifying and discouraging discovery overuse,” noting that “[o]n the whole . . . district judges 

have been reluctant to limit the use of the discovery devices.”13  Thus, the concept of the trial 

judge as an active participant in the monitoring and, as needed, the management of the discovery 

process in an individual case was integral to the Committee’s view of how to combat 

disproportionately expensive or burdensome discovery.  Simply put, the Committee recognized 

that reliance on the parties alone to achieve the proportionality required by the new rules would 

not be effective.  Judges could not delegate the entire discovery process to the parties 

themselves, but would have to monitor their cases and intervene where needed to manage the 

discovery process on an individual basis for the rules to succeed. While the parties would have a 

critical role in designing and executing the discovery, the judge needed to be a part of that 

                                                 
11 Id. (emphasis added). 
12 Id. 
13 Id. 
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process—from its inception to its conclusion.  The Committee Note further explained how the 

Committee intended the new rule to operate. 

 The Committee designed new Rule 26(b)(1)(i) “to minimize the redundancy in 

discovery” and to “encourage attorneys to be sensitive to the comparative costs of different 

methods of securing information,” and introduced subdivision (b)(1)(ii) “to reduce repetitiveness 

and to oblige lawyers to think through their discovery activities in advance so that full utilization 

is made of each deposition, document request, or set of interrogatories.”14  The concomitant 

amendment of Rule 26(g), which was to govern the signing of discovery requests, responses, and 

objections, reinforced the notion that the attorneys conducting discovery had an independent 

duty to ensure that discovery in a case was not disproportionate. The Committee amended that 

rule to provide:  

Every request for discovery or response or objection thereto made by a party 
represented by an attorney shall be signed by at least one attorney of record in his 
individual name, whose address shall be stated.  A party who is not represented by 
an attorney shall sign the request, response, or objection and state his address.  
The signature of the attorney or party constitutes a certification that he has read 
the request, response, or objection, and that to the best of his knowledge, 
information, and belief formed after a reasonable inquiry it is:  (1) consistent with 
these rules and warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law; (2) not interposed for any 
improper purpose, such as to harass or cause unnecessary delay or needless 
increase in the cost of litigation; and (3) not unreasonable or unduly burdensome 
or expensive, given the needs of the case, the discovery already had in the case, 
the amount in controversy, and the importance of the issues at stake in the 
litigation.15 
 

 The Committee Note addressed in significant detail just how Rule 26(g) should regulate 

attorney conduct during discovery.  It stated: “Rule 26(g) imposes an affirmative duty to engage 

in pretrial discovery in a responsible manner that is consistent with the spirit and purposes of 

                                                 
14 Id. 
15 Fed. R. Civ. P. 26(g) (1983), Federal Rules of Civil Procedure as of April 28, 1983, 97 F.R.D. 
165, 173. 
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Rules 26 through 37 [which govern all the discovery devices].”16 Perhaps recognizing that 

attorneys might need encouragement to fulfill this responsibility, the Committee observed that 

“Rule 26(g) is designed to curb discovery abuse by explicitly encouraging the imposition of 

sanctions,” noting that it “provides a deterrent to both excessive discovery and evasion by 

imposing a certification requirement that obliges each attorney to stop and think about the 

legitimacy of a discovery request, a response thereto, or an objection.”17 

 Essentially, the discovery rules needed to provide an adequate deterrent for litigants and 

their lawyers who otherwise might abuse the process.  “If primary responsibility for conducting 

discovery is to continue to rest with the litigants, they must be obliged to act responsively and 

avoid abuse.”18  Accordingly, the “certification duty requires the lawyer to pause and consider 

the reasonableness of his request, response, or objection,” by making “a reasonable inquiry into 

the factual basis of his response, request, or objection.”19  A lawyer complies with this duty “if 

the investigation undertaken by the attorney and the conclusions drawn therefrom are reasonable 

under the circumstances,” and in doing so, the lawyer “may rely on assertions by the client and 

on communications with other counsel in the case as long as that reliance is appropriate under 

the circumstances,” with the court to decide “what is reasonable . . . on the totality of the 

circumstances.”20 

 Having clearly stated the responsibility of both the trial judge and the litigants’ lawyers to 

ensure proportionate discovery in each case, the Committee Note further addressed how the new 

Rule 26(b)(1)(iii) would guide them in doing so.  

                                                 
16 Fed. R. Civ. P. 26(g) (1983) Advisory Committee Note. 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
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The elements of Rule 26(b)(1)(iii) address the problem of discovery that is 
disproportionate to the individual lawsuit as measured by such matters as its 
nature and complexity, the importance of the issues at stake in a case seeking 
damages, the limitations on a financially weak litigant to withstand extensive 
opposition to a discovery program or to respond to discovery requests, and the 
significance of the substantive issues, as measured in philosophic, social, or 
institutional terms.  Thus the rule recognizes that many cases in public policy 
spheres, such as employment practices, free speech, and other matters, may have 
importance far beyond the monetary amount involved.  The court must apply the 
standards in an even-handed manner that will prevent use of discovery to wage a 
war of attrition or as a device to coerce a party, whether financially weak or 
affluent.21 

 
Rule 26(b)(1)(iii) introduced a highly nuanced series of cost-benefit factors for the lawyers and 

trial judge the consider in each case to ensure that the discovery conducted was proportionate.  

Yet the Committee clearly designed it to protect against any mechanistic approach to limiting 

discovery that would not be appropriate in a particular case, given the substantive issues 

involved, the importance of the type of litigation, and the resources of the plaintiff and 

defendant. It was an important innovation, essential to ensuring that judges and lawyers 

interpreted and applied the discovery rules as a whole in a manner consistent with the goal of 

Fed. R. Civ. P. 1 that the rules of civil procedure “be construed to secure the just, speedy, and 

inexpensive determination of every action.”22  Therefore, while Rule (26)(b)(1)(iii) introduced 

“cost-benefit” analysis to determining how much discovery is appropriate in a given case, 

allowing consideration of the likely amount of recovery if successful, the parties and judge were 

not to apply it in an unfair manner.  Rather, they were to consider the “value” of a case in light of 

its “philosophic, social or institutional terms.”  For example, “Public Policy” cases involving 

issues such as employment discrimination claims or free speech claims often require extensive 

discovery, yet may not produce a large-dollar judgment for the successful litigant.  Better-

                                                 
21 Fed R. Civ. P. 26(b)(1)(iii) (1983) Advisory Committee Note. 
22 Fed. R. Civ. P. 1 (1948), Amendments to the Rules of Civil Procedure, 8 F.R.D. 591, 593. 
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financed opponents should not be able to employ delaying tactics to exhaust a financially weak 

party’s ability to prosecute the action. 

 The Committee intended the combined effect of the changes to Rules 26(b)(1) and 26(g) 

to introduce a profound change in the way parties conducted discovery.  No longer were they to 

conduct discovery reflexively; rather, they were to conduct it reflectively.  No longer was 

discovery to be the province of the lawyers alone, conducted without any oversight and 

susceptible to abuse for tactical advantage or to impose oppressive burden; the trial judge had an 

independent duty to ensure that it was tailored to be both cost-effective and fair.  Properly 

conducted, planning and executing discovery in a particular case would not be haphazard.  

Lawyers would need to make a reasonable inquiry of their clients before asking for discovery, 

responding to a discovery request, or even making an objection to one—and certify by his or her 

signature that this had been done, under pain of sanctions if not.  Judges could no longer sit 

passively on the sidelines and delegate all discovery responsibilities to the lawyers, becoming 

involved only when a party presented a dispute for them to resolve; they had an independent duty 

to monitor the discovery in all their cases and to manage more directly the process where needed 

to ensure that discovery was fair and proportionate.  And no longer could discovery be reduced 

to competing objectives of asking for everything an imaginative lawyer could want, or providing 

as little an evasive lawyer could get away with.  Instead, the lawyers and the judge had to factor 

in the type of case, the issues at stake (as measured by the goals of the litigants, as well as the 

broader societal issues implicated by the case), the relief requested, and the comparative 

resources of the parties.  In short, the 1983 changes to the discovery rules ambitiously sought to 

inaugurate a new approach to discovery.  The Advisory Committee had announced in stentorian 
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tones what needed to be done.  What remained to be seen was whether the judges and lawyers 

were listening.   

B.  The 1993 and 2000 Rule Amendments 

 Just ten years after the Committee amended Rule 26(b)(1) to adopt the proportionality 

standard, it amended the rule again, in subtle but important ways.  First, it divided the paragraph 

into two numbered sub-paragraphs.  The first contained the general discussion of the type of 

information that is subject to discovery; the second, titled “limitations,” allowed courts to issue 

orders or adopt local rules to alter the numerical limits on discovery elsewhere contained in the 

rules, and included the proportionality language with two revisions.  First, former Rule 

26(b)(1)(iii) became 26(b)(2)(iii), and the Committee revised it to say “the burden or expense of 

the proposed discovery outweighs its likely benefit,” instead of “the discovery is unduly 

burdensome or expensive.”23  Second, the Committee revised Rule 26(b)(2)(iii) to add the 

following factor: “the importance of the proposed discovery in resolving the issues.”24 The 

Advisory Committee Note to the 1993 rule change explained the reason for these revisions: 

[Rule 26(b)(1) (1983)] is revised in several respects. First, former paragraph (1) is 
subdivided into two paragraphs for ease of reference and to avoid renumbering of 
paragraphs (3) and (4).  Textual changes are then made in new paragraph (2) to 
enable the court to keep tighter rein on the extent of discovery.  The information 
explosion of recent decades has greatly increased both the potential cost of wide-
ranging discovery and the potential for discovery to be used as an instrument for 
delay or oppression . . . .  The revisions in Rule 26(b)(2) are intended to provide 
the court with broader discretion to impose additional restrictions on the scope 
and extent of discovery and to authorize courts that develop case tracking systems 
based on the complexity of cases to increase or decrease by local rule the 
presumptive number of depositions and interrogatories allowed in particular types 
or classifications of cases.  The revision also dispels any doubt as to the power of 
the court to impose limitations on the length of depositions under Rule 30 or on 
the number of requests for admissions under Rule 36.25 

                                                 
23 Fed. R. Civ. P. 26(b)(c)(iii) (1993). 
24 Id. 
25 Fed. R. Civ. P. 26(b)(2) Advisory Committee Note (1993). 
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As its Note made clear, the Advisory Committee was concerned about the “information 

explosion” brought about by the increasing use of computer based information systems instead 

of “paper based” systems, and the potential for vastly greater discovery costs associated with 

trying to obtain all “relevant” information when it might be stored on many computers.  

Accordingly, the message the Committee sent to judges was that they needed to restrict 

discovery even further if necessary to prevent it from being “oppressive.”  The 1993 changes 

also relocated the proportionality factors to the subsection of Rule 26 discussing limits on the 

number of depositions, interrogatories and requests for admission that an order or local rule 

could impose, disassociating them from their original location at the beginning of the Rules, 

defining the scope of discovery.  As will be seen, subsequent amendments to the rule further 

disassociated the proportionality factors from the language setting out the scope of discovery, a 

development now reversed by the 2015 changes to the Federal Rules of Civil Procedure that took 

effect on December 1, 2015.26 

                                                 
26 Memorandum from Judge David G. Campbell, Chair, Advisory Committee on the Federal 
Rules of Civil Procedure, to Judge Jeffrey Sutton, Chair, Standing Committee on Rules of 
Practice and Procedure, regarding Proposed Amendments to the Federal Rules of Civil 
Procedure (June 14, 2014), Appendix B to Agenda Item E-19, September, 2014 meeting of The 
Judicial Conference of the United States Courts, Summary of the Report of the Judicial 
Conference Committee on Rules of Practice and Procedure  (hereinafter “Judge Campbell 
Memorandum”) at Appendix B-8 (“As this summary illustrates, three previous Civil Rules 
Committees in three different decades have reached the same conclusion as the current 
Committee—that proportionality is an important and necessary feature of civil litigation in 
federal courts.  And yet one of the primary conclusions of the comments and surveys at the 2010 
Duke Conference was that proportionality is still lacking in too many cases.  The previous 
amendments have not had their desired effect.  The Committee’s purpose in returning the 
proportionality factors to Rule 26(b)(1) is to make them an explicit component of the scope of 
discovery, requiring parties and courts alike to consider them when pursuing discovery and 
resolving discovery disputes.”) (emphasis added), available at 
www.uscourts.gov/file/14523/download. 
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 In 2000, the Advisory Committee amended Rule 26(b)(1) (which defines the scope of 

discovery) to add the following sentence: “All discovery is subject to the limitations imposed by 

Rule 26(b)(2)(i), (ii), and (iii).”27  As the Advisory Committee Note explained,  

a sentence has been added [to Rule 26(b)(1)] calling attention to the limitations of 
subdivision (b)(2)(i), (ii), and (iii).  These limitations apply to discovery that is 
otherwise within the scope of subdivision (b)(1).  The Committee has been told 
repeatedly that courts have not implemented these limitations with the vigor that 
was contemplated . . . .  This otherwise redundant cross-reference has been added 
to emphasize the need for active judicial use of subdivision (b)(2) to control 
excessive discovery.28   
 

Thus, the Committee acknowledged that, despite the presence of the proportionality factors as a 

limitation on the scope of discovery that had existed for seventeen years, they had not produced 

their intended effect. The courts had failed to implement these limitations with “vigor.”  

C.  The 2006 Rule Amendments 

 In 2006, the Advisory Committee changed the Rules of Civil Procedure again to address 

concerns about the expense and burden that expansive discovery of electronically stored 

information, or “ESI,” increasingly caused.  It amended Rule 26(b)(2) “to address issues raised 

by difficulties in locating, retrieving, and providing discovery of some electronically stored 

information.”29  As part of these changes, the Committee divided Rule 26(b)(2) into three 

subparagraphs.  The first contained the existing authority for courts to issue orders altering the 

limits in the rules on the number of depositions and interrogatories, and to issue local rules to 

limit the number of requests for admissions.30  The second added new language to address issues 

associated with discovery of ESI from sources that are not readily accessible because of undue 

                                                 
27 Fed. R. Civ. P. 26(b)(1) (2000). 
28 Advisory Committee Note (2000) (discussing change to Rule 26(b)(1)). 
29 Advisory Committee Note (2006) (discussing amendments to Rule 26(b)(2)).  
30 Fed. R. Civ. P. 26(b)(2)(A) (2006). 
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burden or cost.31  The third contained the proportionality language introduced in 1983, and 

modified in 1993 and 2000.32   

D.  The Duke Conference 

 Despite the 2006 amendments to the Rules of Civil Procedure, complaints persisted from 

judges, practitioners and a wide variety of bar associations that the costs of discovery in civil 

cases continued to be disproportionately expensive.  The Advisory Committee decided to host a 

conference to discuss these concerns and identify means to address them.  The Committee’s 

report to the Chief Justice succinctly stated its purpose: 

The Civil Rules Advisory Committee hosted the 2010 Conference on Civil 
Litigation at the Duke University School of Law on May 10 and 11 [2010].  The 
Conference was designed as a disciplined identification of litigation problems and 
exploration of the most promising opportunities to improve federal civil litigation.  
More than seventy judges, lawyers, and academics presented and discussed 
empirical information, analytical papers, pilot projects, and various approaches 
used by both federal and state judges, in considering ways to address the problems 
of costs and delays in the federal civil justice system.  Over 200 invited 
participants selected to ensure diverse views, expertise, and experience filled all 
the space available at the Law School and engaged in two days of panel 
presentations followed by extensive audience discussion.  The result is a large 
amount of empirical information and a rich array of possible approaches to 
improving how the federal courts serve civil litigants.33 
 

 The Report to the Chief Justice identified the findings of the Duke Conference regarding 

the problems associated with the civil discovery process and underscored the failure of prior 

rulemaking efforts to achieve proportional discovery costs.  It noted: 

For many years, the Judicial Conference Rules Committees have heard 
complaints about the costs, delays, and burdens of civil litigation in the federal 
courts.  And for many years, the Rules Committees have worked to address these 

                                                 
31 Fed. R. Civ. P. 26(b)(2)(B) (2006). 
32 Fed. R. Civ. P. 26(b)(2)(C) (2006). 
33 Report to the Chief Justice of the United States on the 2010 Conference on Civil Litigation, 
Submitted by the Judicial Conference Advisory Committee on Civil Rules and the Committee on 
Rules of Practice and Procedure (hereinafter “Report to the Chief Justice”) at 1, available at 
www.uscourts.gov/file/3115/download. 
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complaints.  That work is reflected in the fact that the Civil Rules, particularly the 
discovery rules, have been amended more frequently than any others.  The more 
recent changes have been preceded by efforts to obtain reliable empirical 
information to identify how the rules are operating and the likely effect of 
proposed changes.  Despite these recent rule changes, complaints about costs, 
delays, and burdens in civil litigation have persisted.34 

 
Importantly, the Duke Conference highlighted the need to base future rulemaking changes on 

more than anecdotal information, however well regarded the sources, and to consider empirical 

data as well.35 The empirical data reviewed during the conference included a study that the 

Federal Judicial Center (“FJC”) performed of more than 3,500 cases that terminated in the last 

quarter of 2008, which contained “detailed surveys of the lawyers about their experience in the 

cases.”36  Further, the FJC “also administered surveys for the Litigation Section of the American 

Bar Association (ABA) and for the National Employment Lawyers Association (NELA),” which 

the Duke Conference considered. 37  In addition, the Institute for the Advancement of the 

American Legal System (IAALS) submitted a survey of the members of the American College of 

Trial Lawyers (American College), and the Advisory Committee reviewed empirical information 

that the Searle Institute at Northwestern Law School and a consortium of large corporations 

provided regarding the actual costs of conducting discovery in civil litigation, all of which 

“provided an important anchor for the Conference discussion and will be a basis for further 

assessment of the federal civil justice system for years to come.”38 

 Moreover, the providers of information to the Advisory Committee, and the participants 

at the Duke Conference, represented not just the views of institutional participants in the 

litigation process, on whom the costs and burdens of discovery often fall the most, but also an 

                                                 
34 Id. 
35 Id.at 2. 
36 Id. 
37 Id. 
38 Id.   
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extremely diverse group including judges, academics, lawyers from many types of practices, 

from firms that were large as well as small and representing plaintiffs, defendants, businesses, 

governments, and public interest organizations.39 

 The conclusions that the Advisory Committee reached from the Duke Conference 

included a recognition that “making changes to the Federal Rules of Civil Procedure [alone] is 

not sufficient to make meaningful improvements” in the civil litigation process.40  Rather, 

“judicial education, legal education, and support provided by the development of materials to 

facilitate implementing more efficient and effective procedures”41 needed to accompany future 

rules changes. Distilled to its essence, the lessons learned from the Duke Conference could be 

“described in two words—cooperation and proportionality—and one phrase—sustained, active, 

hands-on judicial case management.”42 

 While the Advisory Committee acknowledged that rule changes alone would not fully 

ameliorate the problems that the Duke Conference identified, it concluded that properly focused 

rule changes could contribute to the needed solutions, and it identified a number of desirable 

changes.  One of them focused on the need to emphasize further the proportionality requirement 

of Rule 26(b)(2).  Specifically, the Advisory Committee observed that “[t]here is continuing 

concern that the proportionality provisions of Rule 26(b)(2), added in 1983, have not 

accomplished what was intended.  Again, however, there was no suggestion that this rule 

language should be changed.  Rather the discussion focused on proposals to make the 

proportionality limit more effective . . . .”43  As next will be seen, this recommendation resulted 

                                                 
39 Id. 
40 Id. at 4. 
41 Id. 
42 Id. 
43 Id. at 8. 
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in an additional round of rulemaking changes by the Advisory Committee, which again 

addressed the provisions of Rule 26(b)(b)(2) that deal with proportionality and the scope of 

discovery. 

E.  The 2015 Rule Amendments 

 The Advisory Committee began its work with the benefit of the lessons learned during 

the Duke Conference.  Judge John Koeltl of the Southern District of New York chaired a 

subcommittee to develop proposed amendments to the Rules of Civil Procedure to implement the 

Duke Conference recommendations.  To do so the 

[s]ubcommittee began with a list of proposals made at the Duke Conference and 
held numerous conference calls, circulated drafts of proposed rules, and 
sponsored a mini-conference with 25 invited judges, lawyers, and law professors 
to discuss possible rule amendments. The Subcommittee presented 
recommendations for full discussion by the Committee and the Standing 
Committee during meetings held in 2011, 2012, and 2013 . . . .  The proposed 
Duke amendments were published as a package in August 2013 along with . . . 
other proposed amendments . . . .  More than 2,300 written comments were 
received and more than 120 witnesses appeared and addressed the Committee in 
public hearings held in Washington, D.C., Phoenix, and Dallas.  Following the 
public comment process, the Subcommittee withdrew some proposals, [and] 
amended others . . . .44 
 

Among the rule amendments adopted was a change to Rule 26(b)(1)—the “scope of discovery 

rule”—the essence of which Judge David Campbell, Chair of the Advisory Committee, described 

as follows: 

The proposed amendments to Rule 26(b)(1) include four elements: (1) the factors 
included in the present Rule 26(b)(2)(C)(iii) [part of the proportionality factors] 
are moved up to become part of the scope of discovery in Rule 26(b)(1), 
identifying elements to be considered in determining whether discovery is 
proportional to the needs of the case; (2) language regarding the discovery of 
sources of information is removed as unnecessary; (3) the distinction between 
discovery of information relevant to the parties’ claims or defenses and discovery 
of information relevant to the subject matter of the action, on a showing of good 
cause, is eliminated; [and] (4) the sentence allowing discovery of information 

                                                 
44 Judge Campbell Memorandum, supra note 26, at Appendix B-3. 
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‘reasonably calculated to lead to the discovery of admissible evidence’ is 
rewritten. . . . .45 
 

With respect to the first of the suggested revisions, the Advisory Committee proposed to amend 

the first sentence of Rule 26(b)(1) to say: 

Parties may obtain discovery regarding any nonprivileged matter that is relevant 
to any party’s claim or defense and proportional to the needs of the case, 
considering the importance of the issues at stake in the action, the amount in 
controversy, the parties’ relative access to relevant information, the parties’ 
resources, the importance of the discovery in resolving the issues, and whether the 
burden or expense of the proposed discovery outweighs its likely benefit.46 

In a Memorandum to the Standing Committee, submitted in preparation for the September, 2014 

meeting of the Judicial Conference of the United States, Judge Campbell described the care with 

which the Advisory Committee determined to recommend this change.  He explained: 

[The proposal to relocate the proportionality factors to Rule 26(b)(1)] produced a 
division in the public comments.  Many favored the proposal.  They asserted that 
the costs of discovery in civil litigation are too often out of proportion to the 
issues at stake in the litigation, resulting in cases not being filed or settlements 
made to avoid litigation costs regardless of the merits.  They stated that 
disproportionate litigation costs bar many from access to federal courts and have 
resulted in a flight to other dispute resolution fora such as arbitration.  They noted 
that the proportionality factors currently found in Rule 26(b)(2)(C)(iii) often are 
overlooked by courts and litigants, and that the proposed relocation of those 
factors to Rule 26(b)(1) will help achieve the just, speedy, and inexpensive 
determination of every action . . . . Many others saw proportionality as a new limit 
that would favor defendants.  They criticized the factors from Rule 
26(b)(2)(C)(iii) as subjective and so flexible as to defy uniform application.  They 
asserted that “proportionality” will become a new blanket objection to all 
discovery requests.  They were particularly concerned that proportionality would 
impose a new burden on the requesting party to justify each and every discovery 
request.  Some argued that the proposed change is a solution in search of a 
problem—that discovery in civil litigation already is proportional to the needs of 
cases . . . . After considering these public comments carefully, the Committee 
remains convinced that transferring the Rule 26(b)(2)(C)(iii) factors to the scope 
of discovery . . . will improve the rules governing discovery.47 
 

                                                 
45 Id. at Appendix B-4. 
46 Id. at Appendix B-5. 
47 Id. at Appendix B-5–6. 
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The Advisory Committee reached this conclusion for three reasons.  First, the findings of the 

Duke Conference, based on the empirical studies submitted and the discussions among the 

experienced participants—representing the views of the entire litigation spectrum—demonstrated 

widespread consensus that, as currently practiced in federal court, discovery on the whole was 

disproportionately expensive and burdensome.48  Second, the history of nearly thirty years of 

rulemaking designed to inculcate the proportionality factors into the conduct of discovery in civil 

cases had been unsuccessful in achieving the intended goal.49  Finally, as expansively discussed 

in the proposed Advisory Committee Note drafted to accompany the proposed change to Rule 

26(b)(1) (discussed next), the Advisory Committee carefully addressed the concerns of those 

opposed to the change, to make clear its intent that courts should not interpret the changes in a 

manner that would allow the feared abuses to occur.50  

 The Advisory Committee Note to the changes to Rule 26(b)(1) explained that the changes 

did not impose any new responsibilities on the part of courts or the parties with respect to 

proportionality, stating that “[r]estoring the proportionality calculation to Rule 26(b)(1) does not 

change the existing responsibilities of the court and the parties to consider proportionality, and 

the change does not place on the party seeking discovery the burden of addressing all 

proportionality considerations.”51  This language addressed concerns expressed during the public 

comment period that the proposed new rule language would place an impossible burden on a 

requesting party by requiring that party to demonstrate a factual basis for each of the 

proportionality factors, despite the fact that—without the desired discovery—they would not 

have the ability to do so. Whichever party had access to the information needed to apply the 

                                                 
48 Id. at Appendix B-6–7. 
49 Id. at Appendix B-7–8. 
50 Id. at Appendix B-8. 
51 Id. at Appendix B-39. 
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proportionality factors to a particular discovery dispute would be responsible for providing it to 

the court.  And, the addition of the consideration of “the parties’ relative access to relevant 

information”52 to the factors proposed for Rule 26(b)(1) reinforced this protection against undue 

burden being placed on requesting parties.  

 Second, the Advisory Committee Note addressed concerns that parties requested to 

provide discovery would use the new rule language to stonewall by making blanket, conclusory 

objections (often referred to as “boilerplate objections”), forcing the requesting party to incur the 

cost of filing a motion to compel.  The Note stated: “Nor is the change intended to permit the 

opposing party to refuse discovery simply by making a boilerplate objection that it is not 

proportional.  The parties and the court have a collective responsibility to consider the 

proportionality of all discovery and consider it in resolving discovery disputes.”53 The Advisory 

Committee Note added a specific example of how the Committee intended the new rule to be 

implemented, to illustrate how the parties were to fulfill the “collective responsibility”: 

The parties may begin discovery without a full appreciation of the factors that 
bear on proportionality.  A party requesting discovery, for example, may have 
little information about the burden or expense of responding.  A party requested to 
provide discovery may have little information about the importance of the 
discovery in resolving the issues as understood by the requesting party.  Many of 
these uncertainties should be addressed and reduced in the parties’ Rule 26(f) 
conference [requiring the parties to confer early in the case to develop a discovery 
plan] and in scheduling and pretrial conferences with the court.  But if the parties 
continue to disagree, the discovery dispute could be brought before the court and 
the parties’ responsibilities would remain as they have been since 1983.  A party 
claiming undue burden or expense ordinarily has far better information—perhaps 
the only information—with respect to that part of the determination.  A party 
claiming that a request is important to resolve the issues should be able to explain 
the ways in which the underlying information bears on the issues as that party 
understands them.  The court’s responsibility, using all the information provided 

                                                 
52 Id. at Appendix B-30. 
53 Id. at Appendix B-39. 
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by the parties, is to consider these and all the other factors in reaching a case-
specific determination of the appropriate scope of discovery.54 

 
 Third, the Advisory Committee Note discussed the rationale for adding “the parties’ 

relative access to relevant information” as a new proportionality factor, observing that the “new 

text [is intended] to provide explicit focus on considerations already implicit in present Rule 

26(b)(2)(C)(iii).”55  The Note observed that parties often enter litigation with vastly different 

access to the information that will be needed to resolve the case. It explained that “[s]ome cases 

involve what often is called ‘information asymmetry.’  One party—often an individual 

plaintiff—may have little discoverable information . . . [while] [t]he other party may have vast 

amounts of information, including information that can be readily retrieved.”56  In such 

circumstances, “the burden of responding to discovery lies heavier on the party who has more 

information, and properly so.”57   

 Fourth, the Advisory Committee Note stressed the importance of active judicial 

monitoring of the discovery process in all cases, and, where needed, intervention to manage the 

process to prevent disproportional cost or excessive delay. It stated: 

The present amendment again reflects the need for continuing and close judicial 
involvement in the cases that do not yield readily to the ideal of effective party 
management.  It is expected that discovery will be effectively managed by the 
parties in many cases.  But there will be important occasions for judicial 
management, both when the parties are legitimately unable to resolve important 
differences and when the parties fall short of effective, cooperative management 
on their own.58 

 
In short, the abuses that opponents to the new rules feared would occur if the Supreme 

Court approved the new language should not occur (if judges implement the rules as intended) 

                                                 
54 Id. at Appendix B-40. 
55 Id. 
56 Id. at Appendix B-40–41. 
57 Id. at Appendix B-41. 
58 Id. 
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for two reasons.  First, the parties themselves have a duty, imposed by Rule 26(g)(1), to consider 

proportionality when making discovery requests, responding to them, or objecting to them.  

Necessarily implicit in this requirement, and reinforced by the requirement of Rule 26(f) that the 

parties confer early in the case to discuss discovery, is the expectation—indeed necessity—that 

there be cooperation between the parties.  Second, when the parties themselves are unable or 

unwilling to fulfill their responsibilities, the rule obligates court to step in to manage the 

discovery to ensure that it is proportional. 

 Fifth, the Advisory Committee Note stressed the importance of not attempting to measure 

proportionality solely in terms of the monetary value of the case.  It reiterated Note language 

from earlier versions of Rule 26(b) that explained the importance of considering the substantive 

issues in a case that involves little prospect of a large monetary recovery for the plaintiff, but 

nonetheless involves important societal issues.  It stated: 

It also is important to repeat the caution that the monetary stakes are only one 
factor, to be balanced against other factors.  The 1983 Committee Note 
recognized “the significance of the substantive issues, as measured in philosophic, 
social, or institutional terms.  Thus the rule recognizes that many cases in public 
policy spheres, such as employment practices, free speech, and other matters, may 
have importance far beyond the monetary amount involved.” Many other 
substantive areas also may involve litigation that seeks relatively small amounts 
of money, or no money at all, but that seeks to vindicate vitally important 
personal or public values.59 
 

 Finally, the Advisory Committee Note discussed how the judge and the parties should 

evaluate the parties’ resources in determining whether the discovery sought is disproportionately 

burdensome or expensive and how the parties may use current and future technological 

advancements to reduce burden or expense.  It stated: 

So too, considerations of the parties’ resources does not foreclose discovery 
requests addressed to an impecunious party, nor justify unlimited discovery 

                                                 
59 Id. at Appendix B41-42. 
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requests addressed to a wealthy party . . . . The burden or expense of proposed 
discovery should be determined in a realistic way.  This includes the burden or 
expense of producing electronically stored information.  Computer-based methods 
of searching such information continue to develop, particularly for cases 
involving large volumes of electronically stored information.  Courts and parties 
should be willing to consider the opportunities for reducing the burden or expense 
of discovery as reliable means of searching electronically stored information 
become available.60 
 

 The Advisory Committee Notes accompanying the 2015 changes to the proportionality 

requirements of Rule 26(b) demonstrate the care and attention to detail that characterized the 

Committee’s most recent changes.  It was under no illusion about the lack of success of earlier 

attempts to introduce proportionality into the discovery rules, and it took pains to try to identify 

why those efforts had not succeed, and to adopt measures that—if implemented by the parties 

and the court—would overcome the earlier failures.  Reduced to their essence, the success of the 

new changes indeed will hinge on the two words and a phrase that the Advisory Committee 

identified—“cooperation” and “proportionality,” and “sustained, active, hands-on judicial case 

management.”61   

The Advisory Committee has refined the factors underlying proportionality and provided 

clear guidance about what is needed to achieve them.  But having done so, what is the likelihood 

that this time—unlike the earlier attempts—the goal will be achieved?  It is clear that the judge 

holds the key to success for achieving proportionality.  If the parties themselves approach 

discovery cooperatively and take measures to balance need against burden and expense, the 

judge’s role can be supervisory—monitoring rather than directing the process.  However, where 

the parties and their counsel appear unable or unwilling to do so, the Advisory Committee 
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structured the rules to require the judge to step up and actively manage the discovery process in 

cases requiring it.  Either way, the rules impose a critical role on the judge. 

If the new rules are to succeed, then it is necessary to transition from discussing 

abstractions such as “cooperation,” “proportionality” and “active and sustained judicial 

management” to identifying concrete tools that judges and litigants can use to achieve 

proportionality in individual cases.  Expressed differently, the fundamental questions are: Is it 

possible for judges to monitor and manage discovery so that it is proportional, and, if it is, how 

should they do so? To answer these questions, it will be necessary to accomplish two goals.  First 

is the identification of specific actions that litigants or the court can take in individual cases to 

reduce burden and expense, so that the court can be aware of the “tools” that are available to do 

so.  Second is the identification of the types of cases or circumstances that are most likely to lead 

to disproportionate and burdensome discovery, so that the judge is aware of these “red flags” and 

can intervene to take measures to address them before discovery costs spiral out of control.   

 Part Two of this thesis undertakes to address these two questions.  By analyzing nearly 

two hundred cases decided since 1983 in which courts discussed the proportionality requirement 

and, with this awareness in mind, proceeded to resolve discovery disputes that threatened to 

make discovery excessively burdensome or expensive, I have identified the tools that parties and 

judges actually have used. Similarly, by focusing on the types of cases and circumstances that 

actually have presented proportionality problems for courts to resolve, I have identified the “red 

flags” that attorneys, parties and courts must be alert to notice, so that they can address 

proportionality issues at the onset of the case, when the best opportunities to control discovery 

are available. 

Part Two 



 28 

A.  Overview 

 To identify cases in which judges demonstrated an awareness of the proportionality 

requirements of Rule 26(b), I designed computer search terms to capture the different rule 

number applicable to the proportionality factors between 1983 and 2006, during which time the 

Committee amended and renumbered the rules.62  After trying various combinations of search 

terms, I selected and used three to search reported and unreported federal cases on the 

WestlawNext database.63  The searches produced 193 cases, which I then reviewed and indexed 

to identify the type of judicial officer deciding the case,64 the type of case or circumstance that 

led to the discovery dispute, and the method the judge used to resolve it.  In broad terms, the 

following observations can be made regarding the cases reviewed.  First, the vast majority of 

cases (67%) were decided by United States magistrate judges, an unsurprising result given the 

frequency with which district judges refer pretrial case management or discovery disputes to 

them for resolution.  In most of the remaining cases (28%), district judges issued the opinion, 

most often when ruling on objections that the parties raised to initial rulings by magistrate 

judges, but also when the district judge resolved the dispute without referring it to a magistrate 

judge.  In a very small number of cases (5%), bankruptcy judges or a special master issued the 

opinion. 

 Second, while in each of the cases reviewed, the judge cited to the applicable version of 

Rule 26 containing the proportionality factors, they most often discussed them in general at the 

                                                 
62 Because the 2015 rule changes did not become effective until December 1, 2015, no cases 
have been decided as of the writing of this thesis applying them. 
63 The three search term combinations were: (1) ((RULE FRCP “FED. R. CIV. P.”)/3 26(B)(1) & 
(CUMULATIVE DUPLICATIVE BURDEN! EXPENS!)) & da(aft 1/1/1983 & bef 12/31/1995) 
& proportion!; (2) ((RULE FRCP “FED. R. CIV. P.”)/3 26(B)(2) % INSURANCE) & da(aft 
1/1/1993 & bef 12/31/2008) & proportion!; and (3) ((RULE FRCP “FED. R. CIV. P.”) 3 
26(B)(2)(2)(C)) & da(aft 1/1/2006) & proportion! 
64 Types included district judge, magistrate judge, bankruptcy judge, and special master. 
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beginning of the decision, when citing to other portions of Rule 26 that govern discovery,65 and 

did not engage in detailed discussion of the proportionality factors when actually resolving the 

discovery dispute.66 In some cases, the judge would cite specifically to one of the proportionality 

                                                 
65 For example, they cited the provisions of Rule 26(b)(1) and (5) that limit the scope of 
discovery to nonprivileged information that is relevant to the subject matter of the litigation 
(until the rule was changed in 2000 to narrow the scope of discovery to information relevant to 
the claims and defenses raised in the pleadings, with broader discovery of facts relevant to the 
subject matter of the dispute only on a showing of good cause), and not subject to work product 
protection.  
66 Examples of such cases are: Equal Emp’t Opportunity Comm’n v. FAPS, Inc., No. 10–3095, 
2012 WL 1656738, at *33 (D.N.J. May 10, 2012) (Defendant objected to producing--during 
litigation phase--records previously produced during administrative investigation conducted by 
EEOC.  Court cited 26(b)(2)(C) and the doctrine of proportionality generally before denying 
EEOC’s motion to compel, because the discovery would be “unreasonably cumulative.” );  
Equal Emp’t Opportunity Comm’n v. Princeton Healthcare Sys., No. 10-4126, 2011 WL 
2148660, at *11-12 (D.N.J. May 31, 2011) (In addressing discovery dispute, Court cited 
26(b)(2)(C) and the doctrine of proportionality in general when describing the scope of 
discovery, but did not refer to it in detail when ruling on motion);  Int’l Paper Co. v. Rexam, Inc., 
No. 11-6494, 2013 WL 3043638, at *7 (D.N.J. June 17, 2013) (Court cited 26(b)(2)(C)(ii) and 
the doctrine of proportionality generally, expressed concern that defendant’s document 
production requests raised issues of proportionality, and required defendant to resubmit them 
after modifying them to address its concerns); Thompson v. C & H Sugar Co., No. 12-CV-00391, 
2014 WL 595911, at *2 (N.D. Cal. Feb. 14, 2014) (In discussing the scope of discovery, Court 
referenced 26(b)(2)(C) and the doctrine of proportionality without any detailed analysis in 
resolving discovery motions); Eisai Inc. v. Sanofi-Aventis U.S., LLC , No. 08-4168, 2012 WL 
1299379, at *4, 7 (D.N.J. Apr. 16, 2012) (Addressing discovery dispute, Court cited 26(b)(2)(C) 
and the doctrine of proportionality in general, but did not cite any subsections or particularize 
how the rule should be used to resolve the dispute); Carchietta v. Russo, No. 11-CV-7587, 2014 
WL 1789459, at *3-4 (D.N.J. May 6, 2014) (Court discussed 26(b)(2)(C) and proportionality in 
general as part of the scope of discovery, but did not use the rule to resolve the discovery dispute, 
which turned on privilege issues); Teck Metals, Ltd. v. London Mkt. Ins., No. CV-05-411, 2010 
WL 4813807, at *2 (E. D. Wa. Aug. 25, 2010) (Court cited Rule 26(b)(2)(C)(iii) in discussion 
regarding the scope of discovery without applying it in resolving dispute over interrogatories and 
document production requests);  Dawson v. Ocean Twp., No. 09-6274, 2011 WL 890692, at *12-
13 (D.N.J. Mar. 15, 2012) (Court cited Rule 26(b)(2)(C)(i)-(iii) and mentioned doctrine of 
proportionality as part of discussion of scope of discovery without applying or discussing it 
further in resolving the discovery dispute);  Best Sign Sys., Inc. v. Chapman, No. 09-5244, 2012 
WL 4505996, at *11 (D.N.J. Sept. 26, 2012) (Court cited Rule 26(b)(2)(C)(i)-(iii) and doctrine of 
proportionality as part of discussion of scope of discovery, but did not apply it in resolving 
dispute); CSX Transp., Inc. v. Gilkison, No. 5:05CV202, 2012 WL 1354569, at *2-4 (N. D. W. 
Va. Apr. 18, 2012) (In affirming the ruling of the magistrate judge, court found that magistrate 
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subsections of Rule 26(b), such as Rule 26(b)(2)(C)(i) (which permits limiting discovery if it is 

“unreasonably cumulative or duplicative, or can be obtained from some other source that is more 

convenient, less burdensome or less expensive”);67 Rule 26(b)(2)(C)(ii) (which allows the judge 

to limit discovery if “the party seeking discovery has had ample opportunity to obtain the 

information by discovery in the action”)68 or Rule 26(b)(2)(C)(iii) (which permits the judge to 

limit discovery if “the burden or expense of the proposed discovery outweighs its likely benefit, 

considering the needs of the case, the amount in controversy, the parties’ resources, the 

importance of the issues at stake in the action, and the importance of the discovery in resolving 

the issues”).69  However, even when citing to a specific proportionality factor, the discussion 

                                                                                                                                                             
judge properly had considered the doctrine of proportionality and Rule 26(b)(2)(C) in resolving 
discovery dispute). 
67 Examples of such cases are: Equal Emp’t Opportunity Comm’n v. FAPS, Inc., No. 10–3095, 
2012 WL 1656738, at *33 (D.N.J. May 10, 2012) (Court denied EEOC motion to compel 
because the same documents previously had been provided by defendant to the EEOC during the 
administrative investigation phase, and doing so again would be unreasonably duplicative or 
cumulative, citing 26(b)(2)(C)(i)); High Voltage Beverages, LLC v. Coca-Cola Co., No. 
3:08CV367, 2009 WL 2915026, at *2 (W.D.N.C. Sept. 8, 2009) (Court denied plaintiff’s motion 
to compel defendant to review and produce ESI from an additional 17gb of information (1.5 
million pages) considering production that already had been made, because it was unreasonably 
cumulative, contrary to 26(b)(2)(C)(i), and also found the additional production would 
contravene 26(b)(2)(C)(ii) and (iii)); Kleen Prods. LLC v. Packaging Corp. of Am., No. 10 C 
5711, 2012 WL 4498465, at *11 (N.D. Ill. Sept. 28, 2012) (In antitrust class action case, court 
found that through encouraging cooperative approach and with active case management there 
were less burdensome, cumulative and duplicative ways to obtain discovery than sought by 
plaintiffs, citing 26(b)(2)(C)(i) (as well as (ii) and (iii)).   
68 Examples of such cases are: High Voltage Beverages, LLC v. Coca-Cola Co., No. 3:08CV367, 
2009 WL 2915026, at *2 (W.D.N.C. Sept. 8, 2009) (Court denied plaintiffs motion to compel the 
defendant to review and produce ESI from an additional 17gb (1.5 million pages) citing all three 
sub-sections of 26(b)(2)(C), including (ii), because defendant already had produced 1.7 million 
pages of ESI);  Bowers v. Nat’l Collegiate Athletic Ass’n, No. 97-2600, 2008 WL 1757929, at 
*4-6 (D.N.J. Feb. 27, 2008) (district judge analyzed all three sub-sections of Rule 26(b)(2)(C) 
with respect to proportionality and found violations of all, including that plaintiff already had 
ample opportunity to obtain relevant information from prior discovery, citing Rule 
26(b)(2)(C)(ii)). 
69 Examples of such cases are: In re Biomet M2a Magnum Hip Implant Prods. Liab. Litig., No. 
3:12-MD-2391, 2013 WL 1729682, at *3 (N.D. Ind. Apr. 18, 2013) (Court denied plaintiffs’ 
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tended to be cursory, and only a few of the cases reviewed contained an extensive discussion of 

the proportionality factors.70 

 Third, a review of the methods that the judges actually used to resolve the dispute before 

them reveals a robust and creative assortment of techniques that they employed to do so, 

constituting a “proportionality toolkit” of sorts that provides examples that judges can draw on 

                                                                                                                                                             
motion to compel defendant to do predictive coding search of ESI because defendant already had 
used keyword search, de-duplication and statistical sampling to reduce 19.5 million documents to 
2.5 million documents, then used technology assisted review (“TAR”) on those documents to 
produce documents to plaintiffs, at a cost of $1.07 million.  Plaintiffs wanted TAR used on the 
entire 19.5 million documents. Court declined, finding it was excessively burdensome given the 
likely value of doing the additional search.  Although court did not specifically cite 
26(b)(2)(C)(iii), its analysis was based on it); Eisai Inc. v. Sanofi-Aventis U.S., LLC, No. 08-
4168, 2012 WL 1299379, at *6 (D.N.J. Apr. 16, 2012) (In an antitrust case, the court noted that 
defendant had produced discovery from 110 custodians, involving 12 million pages, spending 
4,200 hours collecting, and 86,000 hours of counsel review at a cost of more than $10 million. 
Accordingly, it denied plaintiff’s motion to require defendants to review documents from an 
additional 175 custodians because, inter alia, the burden and expense would outweigh the likely 
benefit.  Court only cited 26(b)(2)(C), but analysis brings it within (iii)); High Voltage 
Beverages, LLC v. Coca-Cola Co., No. 3:08CV367, 2009 WL 2915026, at *2 (W.D.N.C. Sept. 
8, 2009) (Court denied plaintiff’s motion to compel defendant to review an additional 1.5 million 
documents citing all three sub-sections of 26(b)(2)(C), including (iii) (cost would exceed likely 
benefits));  Kleen Prods. LLC v. Packaging Corp. of Am., No. 10 C 5711, 2012 WL 4498465, at 
*9 (N.D. Ill. Sept. 28, 2012) (In a class action antitrust case, the court found that requiring the 
defendant to answer one particular interrogatory would violate 26(b)(2)(C)(iii) because it would 
require very detailed information to be compiled about each of 400 employees on a litigation 
hold list, and the cost would exceed any likely benefit); Chen-Oster v. Goldman, Sachs & Co., 
285 F.R.D. 294, 306 (S.D.N.Y. 2012) (magistrate judge noted that Rule 26(b)(2)(C)(iii) cautions 
that importance of litigation is not measured by potential amount of monetary recovery, but 
includes recognition of public interest litigation); Major Tours, Inc. v. Colorel, No. 05-3091, 
2009 WL 3446761, at *5 (D.N.J. Oct. 20, 2009) (magistrate judge ordered plaintiff to share cost 
of discovery of ESI from inaccessible source with defendant because, otherwise, cost would 
exceed likely benefit (citing Rule 26(b)(2)(C) generally, but analysis stems from sub-section 
(iii)); Oseman-Dean v. Ill. State Police, No. 11 C 1935, 2011 WL 6338834, at *6 (N.D. Ill. Dec. 
19, 2011) (magistrate judge referenced Rule 26(b)(2)(C)(iii) in explaining why relevance alone, 
absent analysis of corresponding burden, was insufficient to warrant requested discovery, stating 
that the rule “mandates that the court not allow the tail to wag the dog in discovery.”). 
70 One case (decided by the author of this thesis) that did discuss the proportionality requirement 
in depth was Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. (D. Md. 2008).  There, the 
magistrate judge undertook an extensive examination of the proportionality factors, citing both 
Rule 26(g)(1) as well as 26(b)(2)(C)(i)-(iii), and explained why cooperation among the parties 
and counsel was essential to achieving it. 
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and tailor to their dockets, their local culture, and their cases. These methods will be discussed in 

detail below, and it is readily apparent that all of them are common-sense, pragmatic measures 

that judges may employ, individually or in combination, to achieve proportionality in an 

individual case, enabling the judge to tailor the response to the needs of the case, as guided by 

the proportionality factors in Rule 26.71 

 While the tools that judges may use to achieve proportional discovery are not themselves 

complex, the selection of the appropriate tool or tools in a particular case can be, because it 

requires the judge to have more than superficial knowledge of the issues and facts of the case to 

apply the tools intelligently and fairly.  The cases reviewed support the position that the 

Committee Notes to the discovery rules took: that the most effective way to achieve proportional 

discovery is with active, hands-on management of the discovery process by the court. 

                                                 
71 The techniques identified are:  (1) active case monitoring and, as needed, management by the 
judge; (2) appointment of a “judicial adjunct,” such as a magistrate judge, special master, or 
other neutral to work with the parties to resolve discovery disputes; (3) informing counsel of 
their duty to cooperate during discovery, and enforcing that duty when counsel are 
uncooperative; (4) shifting all or part of the costs of discovery from the producing party to the 
requesting party; (5) adopting informal discovery dispute resolution methods to expedite 
resolution of discovery disputes, thereby avoiding the costs and delay of extensive briefing; (6) 
narrowing the scope of discovery when what was sought was excessive; (7) phasing discovery to 
focus first on the most important, and most accessible information; (8) prohibiting the use of 
abusive discovery tactics such as the making of generalized, boilerplate objections; (9) reducing 
the cost of ESI discovery by ordering sampling of large data sets, as opposed to reviewing all of 
the data in the set; (10) ordering discovery from less burdensome or expensive sources than 
originally sought; (11) adopting discovery protocols, standing orders or local rules that promote 
proportionality; (12) directing or permitting the use of technological advances in computer 
search methodology to lower search and review costs of ESI discovery; (13) estimating the likely 
range of recovery in a case, as well as foreseeable costs, and providing a dollar cap on the 
amount of permitted discovery; (14) capping the amount of time to be spent responding to 
discovery requests; (15) enforcing the Rule 26(g)(1) proportionality certifications made by 
counsel in initiating discovery, objecting to discovery, or responding to discovery; (16) imposing 
sanctions against lawyers and parties who violate the discovery rules without justification; and 
(17) encouraging or permitting the use of non-waiver agreements pursuant to Fed. R. Evid. 502. 
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 Finally, reviewing the cases where the parties asked the judges to resolve actual disputes 

gives helpful insight into the circumstances or types of cases that are most likely to present 

proportionality problems, thereby allowing judges to be alert at the outset to recognize and take 

appropriate action to address them as early in the litigation as possible—underscoring once again 

the importance of active judicial monitoring of all cases, with more direct management of the 

discovery in individual cases that require it.  These potentially troublesome cases will be 

discussed in detail below.72 

B.  Techniques that Judges Used to Achieve Proportionality 

1.  Active Judicial Monitoring and Management of Discovery 

 Perhaps the single most important technique that judges used to achieve proportionality 

was to engage in active monitoring of their cases, which enabled them to intervene as soon as 

problems arose that could lead to excessively burdensome or costly discovery.  Indeed, it may be 

said that all of the other techniques discussed in this thesis are but subsets of this method, 

because if a judge is not actively involved during discovery, the judge is not likely to employ any 

other technique to resolve a dispute that the parties are unable to resolve on their own.  That 

active judicial monitoring of all cases, and more active management of those cases requiring it, is 

of primary importance is unsurprising, considering the frequency with which it was cited in the 

various surveys of lawyers that were reviewed by the Civil Rules Committee at the Duke 

                                                 
72 The type of cases or circumstances most likely to produce proportionality problems are:  (1) 
complex cases, such as securities cases, class actions, intellectual property cases, and complex 
commercial cases; (2) cases involving ESI discovery; (3) cases in which there is client animosity 
that drives the litigation; (4) cases involving over-aggressive or overzealous conduct by 
attorneys, or in which attorney animosity or misconduct is present; (5) cases in which pro se 
litigants are involved; (6) cases in which issues regarding preservation of evidence and claims of 
spoliation of evidence are present; and (7) cases involving asymmetrical information, where one 
party has far more information sought in discovery than the other. 
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Conference73 and discussed in the Advisory Committee Notes accompanying the changes to 

Rule 26(b) from 1983 to the present.74   

 Judges demonstrated active case monitoring and management in many ways, which will 

be discussed in detail below.  Some examples, however, illustrate the creativity that judges intent 

on achieving proportional discovery displayed.  For example, they provided informal guidance to 

the parties, without actually having to rule, to point them in the direction of how they could 

achieve reasonable discovery at proportionate cost.75 Or, they announced their intention to 

                                                 
73 For example, the ABA Section of Litigation Member Survey on Civil Practice, which was 
reviewed by the Civil Rules Committee at the Duke Conference, contained the following survey 
findings: “78% of respondents believe that early intervention by judges helps to narrow the 
issues, and 72% believe that early intervention helps to limit discovery”; “73% of all respondents 
believe that when a judicial officer gets involved early and stays involved, the results are more 
satisfactory to their clients”; and “[d]espite claims of discovery abuse and cost, 61% of 
respondents believe that counsel do not typically request limitations on discovery under available 
mechanisms . . . 76% do not believe judges invoke those protections on their own . . . and nearly 
60% of respondents believe that judges do not enforce those mechanisms to limit discovery.”  
Similarly, the Final Report of the Joint Project of the American College of Trial Lawyers Task 
Force on Discovery and the Institute for the Advance of the American Legal System concluded 
that “ Judges should have a more active role at the beginning of a case in designing the scope of 
discovery and the direction and timing of the case all the way to trial.  Where abuses occur, 
judges are perceived not to enforce the rules effectively.  According to one Fellow, ‘Judges need 
to actively manage each case from the outset to contain costs; nothing else will work.’” Duke 
Surveys, supra, note 4. 
74 Fed. R. Civ. P. 26(b) Advisory Committee’s Note (1983) (“The rule [change introducing the 
proportionality factors] contemplates greater judicial involvement in the discovery process and 
thus acknowledges the reality that it cannot always operate on a self-regulating basis.”); Fed. R. 
Civ. P. 26(b)(2) Advisory Committee Note (2000) (“The Committee has been told repeatedly 
that courts have not implemented . . . [the proportionality factor] limitations with the vigor that 
was contemplated. . . . This otherwise redundant cross-reference [to the proportionality factors] 
has been added to emphasize the need for active judicial use of subdivision (b)(2) to control 
excessive discovery.”);  Judge Campbell Memorandum, supra note 26 (“In its report to the Chief 
Justice, the Committee observed that ‘[o]ne area of consensus in the various [Duke] surveys . . . 
was that district or magistrate judges must be considerably more involved in managing each case 
from the outset, to tailor the motions practice and shape the discovery to the reasonable needs of 
the case.’”). 
75 See, e.g., Teck Metals, Ltd v. London Mkt. Ins., No. CV-05-411, 2010 WL 4813807, at *2, *4-
5, *9 (E.D. Wa. Aug 25, 2010) (Court was called upon to resolve dispute regarding interrogatory 
and document production discovery.  Citing Rule 26(b)(2)(C), the judge directed counsel to meet 
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actively monitor the discovery that they would permit, to reduce burden and keep discovery 

proportionate.76  Another way that courts demonstrated active case management was by adopting 

informal methods to expedite the resolution of discovery disputes, without the need for full 

briefing.  In that way, they achieved proportionality by reducing both the time needed to resolve 

the dispute and the cost to the parties of fully briefing the issues.77  This method is particularly 

effective because frequently parties can frame discovery disputes without extensive briefing, 

which delays resolution of the disputes until the briefing is completed and the judge is able to 

issue a ruling.  

 Courts also achieved proportionality by ordering that not all discovery be accomplished 

at once, but rather, that the discovery be conducted in phases, allowing the parties to focus on the 

most important facts relevant to the key issues in the case.78  Similarly, when discovery involved 

                                                                                                                                                             
and confer and provided them with guidance how to minimize the production burden on the 
defendant, as well as suggestions regarding the form of production of ESI, and clarified the 
scope of what was relevant, and suggested the use of a protective order to address defense 
concerns.);  Bottoms v. Liberty Life Assur. Co. of Boston, No. 11-cv-01606, 2012 WL 6181423, 
at *4-5 (D. Colo. Dec. 13, 2011) (In addressing a discovery dispute, the judge discussed Rule 
26(g) and Rule 26(b)(2)(C) and the requirement of proportionality, offering specific guidance 
how the parties could narrow the scope of burdensome interrogatories to achieve 
proportionality.); Plascencia v. BNC Mortg., Inc., LLC, No. 08-56305, 2012 WL 2161412, at *3, 
*6-8, *11 (Bankr. N.D. Cal. June 12, 2012) (Judge gave guidance to the parties regarding how 
discovery practice should be conducted, referring counsel to a local rule that required 
proportionality analysis to be a part of any motion to compel discovery.). 
76 Boeynamems v. LA Fitness Int’l, LLC, 285 F.R.D. 331, 332 (E.D. Pa. 2012) (In a class action 
fraud and breach of contract case, the judge noted that the number and nature of discovery 
disputes in the case required him to conduct “active case management” to keep the scope of 
discovery appropriate and to reduce the burden of discovery on the defendant.). 
77 Eisai Inc. v. Sanofi-Aventis U.S., LLC., No. 08-4168, 2012 WL 1299379, at *1 (D.N.J. Apr. 
16, 2012) (The court permitted parties to submit informal letters outlining their positions 
regarding discovery disputes, without needing to submit formal memoranda.); Raza v. City of 
New York, No.  13-CV-3448, 2013 WL 6177392, at *2 (S.D.N.Y. Nov. 22, 2013) (The judge 
held a “pre-motion” conference with the parties, attempting to resolve the dispute at the 
conference without the need for any briefing.). 
78 Chen-Oster v. Goldman, Sachs & Co., 285 F.R.D. 294, 300-01 (S.D.N.Y. 2012) (The court 
noted that phasing discovery would help to keep it proportional.); Fisher v. Fisher, No. WDQ-
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voluminous document or ESI discovery, judges reduced the costs of reviewing the documents for 

relevance and privilege by ordering that the parties employ sampling.79 

 Frequently, courts demonstrated active case monitoring and management by intervening 

as needed to narrow the scope of discovery, promoting a more focused approach to discovery 

and reducing burden and cost.80 And, when the demands of their workloads did not permit them 

to be personally involved in actively monitoring discovery, judges displayed a willingness to 

involve others who could, such as a magistrate judge or, if the cost was not excessive and the 

need justified the appointment, a special master or other neutral.81 While referrals to magistrate 

judges are frequent, appointing a special master is infrequently done because of the expense to 

the parties.  Alternatively, appointing a technical expert, such as a computer expert skilled in 

designing and implementing effective search protocols for large volumes of ESI to assist less 

                                                                                                                                                             
11-1038, 2012 WL 2050785, at *5 (D. Md. June 5, 2012) (Court narrowed the scope of 
discovery initially sought by plaintiff, initiated phased discovery to focus on most important 
facts, and informed plaintiff that further discovery would be possible based on the results of the 
initial discovery.), Tamburo v. Dworkin, No. 04 C 3317, 2010 WL 4867346, at *3(N.D. Ill., Nov. 
17, 2010) (The court ordered the parties to meet and confer, to develop a phased discovery 
schedule, reminding them of their duty to cooperate in doing so.). 
79 Kleen Prods. LLC v. Packaging Corp. of Am., No. 10 C 5711, 2012 WL 4498465, at *5, *18 
(N.D. Ill. Sept. 28, 2012) (In class action antitrust case judge encouraged parties to use sampling 
to reduce the cost of discovery of ESI.); Quintana v. Clare’s Boutiques, Inc., No. 5:13-cv-368, 
2014 WL 234219, at *2 (N.D. Cal. Jan 21, 2014) (Judge ordered that plaintiff be permitted 
discovery of a statistically significant sample of defendant’s records). 
80 Equal Emp’t Opportuity Comm’n v. Princeton Healthcare System, No. 10-4126, 2011 WL 
2148660, at *17 (D.N.J. May 31, 2011) (Court found the temporal scope of plaintiff’s discovery 
request was too broad and abstract, narrowing it to a period of six years initially, with the 
possibility of an additional four); Willnerd v. Sybase, Inc., No. 1:09-cv-500, 2010 WL 4736295, 
at *1 (D. Idaho Nov. 16, 2010) (Judge granted plaintiff’s motion to amend the complaint to add 
another claim, but ruled that that did not “throw open the doors to [unlimited] discovery,” and 
imposed “tight restrictions” on the additional discovery on the new claim.). 
81 Eisai Inc. v. Sanofi-Aventis U.S. LLC, No. 08-4168, 2012 WL 1299701, at *11 (D.N.J. Apr. 
16, 2012). (In antitrust case, judge appointed a special aster “to expedite the timely resolution of 
any existing or prospective disputes regarding the designation fo discovery” under a previously 
entered confidentiality order.); U.S. v. Educ. Mgmt. LLC, No. 2:07-cv-461, 2013 WL 3863963, at 
*1-3 (W.D. Pa. June 23, 2013) (Judge appointed a retired judge as a special master to resolve and 
narrow the discovery disputes raised by numerous motions.). 
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technically sophisticated lawyers or parties can be a very effective use of a third party, because 

the cost of the expert frequently is offset by the reduction in cost to the parties by use of the more 

efficient and less expensive methods identified by the expert. 

 As the above examples and those that are discussed below amply show, judges who have 

shown a willingness to actively monitor and manage the discovery in their cases (or appoint 

another to do it for them) have shown creativity, flexibility, and resourcefulness limited only by 

their own ingenuity.  The mere knowledge that a judge is willing to make him or herself 

available to resolve discovery disputes has a deterrent effect against burdensome or 

disproportionate discovery.  Lawyers are less likely to initiate disproportionate discovery or 

engage in discovery misconduct when they know the judge is watching and willing to be 

contacted as soon as a problem arises.  It is no surprise, therefore, that when lawyers and 

commentators are asked to identify the most important ingredient to ensuring proportional 

discovery, they respond: “active management by the trial judge.”82 

 And, importantly, actively monitoring all their cases but intervening to more directly 

manage the discovery only for those cases that need it produces great benefits for the judge.  

Judges who confer with the parties to make their expectations clear about how discovery is to be 

conducted at the start of each case, monitor all their cases and promptly step in to more actively 

manage those that require it find that they have fewer disputes, fewer motions to decide, fewer 

opinions to write, and more time to devote to their other cases.  Active judicial monitoring and 

selective management of the discovery in cases that require it makes sense not just because the 

rules require it, but because it is entirely within the self-interest of the judge. 

2. Encouraging Cooperation among the Parties and Counsel 

                                                 
82 Supra, notes 73 and 74.  
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 As noted, the Civil Rules Advisory Committee has recognized that you may distill what 

is needed to achieve the goals of revised Rule 26(b)(1) to two words and a phrase: 

“proportionality,” “cooperation” and “sustained, active, hands-on judicial case management.”83  

It follows, then, that one of the most effective ways that judges can ensure proportional 

discovery is to make sure that counsel and the parties are aware of the benefits of cooperating 

during discovery and to encourage them to do so.  

 While there is little doubt that proportional discovery in a case is not possible in the 

absence of cooperation between the parties and their counsel, the Federal Rules of Civil 

Procedure do not explicitly require cooperation.  A duty to cooperate certainly is implicit in the 

collective requirements of a number of rules, however.  Federal Rule of Civil Procedure 1 stated, 

prior to December 1, 2015, that the rules “should be construed and administered to secure the 

just, speedy, and inexpensive determination of every action and proceeding.”  Rule 26(f) requires 

the parties to “confer as soon as practicable” to discuss the case and attempt “in good faith to 

agree on  . . . [a] proposed discovery plan,” which they then must submit to the court in a written 

report.  Rule 26(g)(1) requires an attorney or party (if unrepresented) to sign every discovery 

request, response or objection, and it states that the signature “certifies that to the best of the 

person’s knowledge, information, and belief formed after a reasonable inquiry,” the discovery 

request, response or objection is not “unduly burdensome or expensive, considering the needs of 

the case, prior discovery in the case, the amount in controversy, and the importance of the issues 

in the action.”  Additionally, Rule 37 provides a significant number of sanctions that a court may 

impose for “failure to make disclosures or to cooperate in discovery.”84  And, courts long have 

                                                 
83 Judge Campbell Memorandum, supra note 26, at Appendix B-2. 
84 While sanctions are available to deter and punish parties who fail to comply with the discovery 
rules or orders of the court, judges cannot expect to achieve cooperative discovery through 
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encouraged counsel and parties to cooperate during the discovery process to achieve 

proportionality.85 

 Furthermore, the 2015 changes to the Federal Rules of Civil Procedure include a revision 

to Rule 1 and its advisory note to further underscore the importance and value of cooperation.  

As explained by Judge David Campbell, Chair of the Civil Rules Advisory Committee: 

As already noted, cooperation among parties was a theme heavily emphasized at 
the Duke Conference.  Cooperation has been vigorously urged by many other 
voices, and principles of cooperation have been embraced by concerned 
organizations and adopted by courts and bar associations.  The Committee 
proposes that Rule 1 be amended to make clear that parties as well as courts have 
a responsibility to achieve the just, speedy, and inexpensive resolution of every 
action.  The proposed Committee Note explains that “discussions of ways to 
improve the administration of civil justice regularly include pleas to discourage 
over-use, misuse, and abuse of procedural tools that increase cost and result in 
delay.  Effective advocacy is consistent with—and indeed depends upon—
cooperative and proportional use of procedure.”86 

 
Toward that goal, revised Rule 1 now states: “[t]hese rules govern the procedure in all civil 

actions and proceedings in the United States district courts. . . .  They should be construed, 

                                                                                                                                                             
imposition of sanctions alone.  Indeed, the Committee Note to newly amended Rule 1 makes it 
clear that the emphasis on cooperation between the parties when they employ the discovery rules 
“does not create a new or independent source of sanctions.”  Note to Fed. R. Civ. P. 1 (2015).  
While failure to cooperate, standing alone, is not subject to sanctions, it often leads to conduct 
that the rules prohibit, which may be sanctionable.  Moreover, when cooperation is the goal, 
sanctions for conduct that violates the rules are effective when they are a last resort—the “stick” 
that is appropriate only when the use of “carrots” to persuade the parties of the mutual benefits of 
cooperation has failed.  The most effective way to achieve cooperation during discovery is for 
the judge to be actively involved in monitoring all phases of the discovery process, and to 
educate the parties at the start of each case how it is to their mutual advantage to reduce expense, 
delay, and burden by cooperating in the design and execution of focused discovery appropriate 
for the needs of the particular case. 
85 See, e.g., Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 360 n.3 (D. Md. 2008) 
(collecting cases) (“It cannot seriously be disputed that compliance with the ‘sprit and purposes’ 
of  . . . [the] discovery rules requires cooperation by counsel to identify and fulfill legitimate 
discovery needs, yet avoid seeking discovery the cost and burden of which is disproportionately 
large to what is at stake in the litigation.  Counsel cannot ‘behave responsively’ during discovery 
unless they do both, which requires cooperation rather than contrariety, communication rather 
than confrontation.”). 
86 Judge Campbell Memorandum, supra note 26, at Appendix B-13. 
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administered, and employed by the court and the parties to secure the just, speedy, and 

inexpensive determination of every action and proceeding.” (emphasis added).87  Absent 

cooperation between the parties, the court and the parties cannot “employ” the rules of civil 

procedure in a manner that fulfills the aspirational goals of Rule 1.   

 Thus, one of the most effective tools that judges employ to achieve proportional 

discovery is to ensure that counsel and the parties are aware of the benefits of cooperation, and to 

encourage them to cooperate.88  They do this by exhorting and admonishing the parties to 

cooperate,89 educating them about the benefits of cooperation and providing examples of how to 

cooperate,90 and—in the rare circumstances where education and encouragement have not 

worked—reminding them that uncooperative behavior can lead to conduct that the rules do not 

                                                 
87 Fed. R. Civ. P. 1 (2015); see Judge Campbell Memorandum, supra note 26, at Appendix B-21. 
88 See, e.g., Thompson v. C & H Sugar Co., No. 12-CV-00391, 2014 WL 595911, at *5-6 (N.D. 
Cal. Feb. 14, 2014); Kleen Prods. LLC v. Packaging Corp. of Am., No. 10C5711, 2012 WL 
4498465, at *1, *8-9, *12 (N.D. Ill. Sept. 28, 2012); Mancia v. Mayflower Textile Servs. Co., 253 
F.R.D. 354, 357-61, 364-65 (D. Md. 2008); Perez v. Mueller, No. 13-C-1302, 2014 WL 
2050606, at *5 (E.D. Wis. May 19, 2014); SEC v. Collins & Aikman Corp., 246 F.R.D. 403, 415 
(S.D.N.Y. 2009); Tamburo v. Dworkin, No. 04 C 3317, 2010 WL 4867346, at *3 (N.D. Ill. Nov. 
17, 2010); In re Convergent Tech. Sec. Litig., 108 F.R.D. 328, 331 (N.D. Cal. 1985). 
89 Thompson v. C. & H. Sugar Co., No. 12-CV-00391, 2014 WL 595911, at *5-6 (N.D. Cal. Feb. 
14, 2014) (Court ordered the parties to meet and confer to agree on search methodology for ESI 
discovery that it described as “incredibly broad,” and admonished that “this court has 
emphasized the importance of the parties cooperating to iron out discovery wrinkles on their 
own.”);  Kleen Prods. LLC v. Packaging Corp. of Am, No. 10 C 5711, 2012 WL 4498465, at *1, 
*8-9, *12 (N.D. Ill Sept. 28, 2012) (magistrate judge assigned to resolve discovery disputes in 
contentious antitrust case admonished lawyers on the requirement to cooperate in planning and 
executing discovery); In re Convergent Tech. Sec. Litig., 108 F.R.D. 328, 331 (N.D. Cal. 1985) 
(magistrate judge noted the excessive costs in pending commercial litigation and admonished 
counsel regarding the duty to be cooperative in the conduct of discovery and only seek court 
intervention in “extraordinary circumstances” involving “significant interests.”). 
90 Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 357-61, 364-65 (D. Md. 2008) 
(magistrate judge extensively discussed origin of duty to cooperate in discovery to achieve 
proportionality, citing Rules 26(g) and Rule 26(b)(2)(C)(1)-(iii), and provided specific guidance 
on steps that should be taken to do so.). 
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permit, which could result in the imposition of sanctions.91  Judges also promote cooperation by 

informing the parties about publications that discuss how they can achieve cooperation and the 

advantages of doing so.92   

3. Adopting Informal Discovery Resolution Methods 

 When the parties have discovery disputes that they cannot solve without court 

intervention, the filing and resolution of motions to compel, for protective orders, or seeking 

sanctions can involve significant time and expense.  The ready availability of seemingly limitless 

discovery opinions (accessible via internet legal research websites such as Westlaw and Lexis) 

means that even the most mundane discovery dispute can involve excessive briefing—with its 

attendant costs to the parties.  Nonetheless, judges can resolve most discovery disputes with little 

or no briefing at all, if the parties notify them of the dispute as soon as it arises, and they swiftly 

intervene.  Accordingly, one of the most effective tools that judges use to reduce discovery costs 

and achieve proportionality is to adopt informal discovery resolution methods that eliminate the 

need for formal briefing of disputes.93  Examples of informal discovery resolution methods 

                                                 
91 Perez v. Mueller, No. 13-C-1302, 2014 WL 2050606, at *5 (E.D. Wis. May 19, 2014) (district 
judge issued order denying defense motion to dismiss and provided guidance regarding conduct 
of discovery, noting that the court was participating in the Seventh Circuit Electronic Discovery 
Pilot Program, principle 1.02 (Cooperation) of which stated “[t]he failure of counsel or the 
parties  . . . to cooperate in facilitating and reasonably limiting discovery requests and responses 
raises litigation costs and contributes to the risk of sanctions.”). 
92 SEC v. Collins & Aikman Corp., 256 F.R.D. 403, 415 (S.D.N.Y. 2009) (district judge analyzed 
discovery disputes stemming from large volume of ESI sought in discovery, discussed the 
obligation of the parties to confer in developing a discovery plan, and drew their attention to the 
Sedona Conference Cooperation Proclamation, which urges parties to work in a cooperative 
rather than adversarial manner to keep discovery costs from becoming burdensome); Tamburo v. 
Dworkin, No. 04 C 3317, 2010 WL 4867346, at *3 (N.D. Ill. Nov. 17, 2010) (magistrate judge 
required parties to meet and confer to agree on a phased discovery plan, and required them to be 
familiar with the Sedona Conference Cooperation Proclamation.). 
93 Indeed, the survey conducted for this thesis of district and magistrate judges indicated that 
62% of the district judges had used informal methods to resolve discovery disputes, as did 74% 
of the magistrate judges.  The cases reviewed also supported the efficacy of informal discovery 
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include: allowing the parties to submit brief letters outlining the issues, followed by a telephone 

conference;94 requiring a “pre-motion” conference with parties to address and attempt informally 

to resolve discovery issues without any briefing at all;95 and having informal discovery 

conferences (in person or by phone) in lieu of in-court hearings.96  

Informal discovery dispute resolution measures can be particularly effective in promoting 

proportional discovery, because they permit the judge to intervene in a dispute before it can 

escalate to the filing of motions and counter-motions.  Further, when the parties know that if they 

behave improperly during discovery, they will not be able to do so for long because the judge 

will become involved promptly, they have less incentive to adopt delaying tactics such as 

making boilerplate objections, filing clearly deficient answers to interrogatories or document 

production requests, or misbehaving during a deposition.  Moreover, when a judge adopts 

informal discovery resolution techniques, he or she can “suggest” resolutions without having to 

enter an actual ruling and give guidance on measures the parties can take, focusing on problem 

solving, rather than assessing blame or imposing sanctions.  And, when a judge makes it clear 

how he or she expects the parties to conduct discovery during an informal conference or two, 

they soon learn to resolve disputes on their own, by anticipating what the judge is likely to 

require and moderating their positions accordingly.   

                                                                                                                                                             
dispute resolution methods. See, e.g., Eisai Inc. v. Sanofi-Aventis U.S. LLC, No. 08-4168, 2012 
WL 1299379, at *1 (D.N.J. Apr. 16, 2012); In re Morgan Stanley Mort. Pass-Through 
Certificate Litig., No. 09-CV-02137, 2013 WL 4838796, at *1 (S.D.N.Y. Sept. 11, 2013); Raza 
v. City of New York, No. 13-CV-3448, 2013 WL 6177392, at *2 (S.D.N.Y. Nov. 22, 2013); 
Willnerd v. Sybase, Inc., No. 09-500, 2010 WL 4736295, at *1 (D. Idaho Nov. 16, 2010). 
94 Eisai Inc. v. Sanofi-Aventis U.S. LLC and In re Morgan Stanley Mortg. Pass-Through 
Certificate Litig., supra, note 93. 
95 Raza v. City of New York, supra, note 93. 
96 Willnerd v. Sybase, Inc., supra, note 93. 
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Finally, the use of informal discovery resolution techniques is one of the most effective 

ways of making efficient use of a judge’s time.  It takes far less time to read a two or three page 

letter outlining a discovery dispute and hold a fifteen minute telephone conference than it does to 

read a multi-page motion (with memorandum), opposition and reply memorandum, and draft a 

formal opinion.  And, even a judge with a busy trial docket usually can find thirty minutes to an 

hour on any given day before or after trial, or during a lunch recess to address discovery disputes 

informally. Thus, judges who adopt informal discovery dispute resolution methods find that they 

spend less time addressing discovery disputes and more time on the substantive issues in their 

cases. 

 The Civil Rules Advisory Committee has recognized the value of encouraging judges to 

adopt informal procedures to resolve discovery disputes to help minimize cost.  The 2015 

changes to Fed. R. Civ. P. 16(b) gave courts the authority to “direct that before moving for an 

order relating to discovery, the movant must request a conference with the court.”97  The 

accompanying Advisory Committee Note explains the rationale for the new language: 

The [scheduling] order may direct that before filing a motion for an order relating 
to discovery the movant must request a conference with the court.  Many judges 
who hold such conferences find them an efficient way to resolve most discovery 
disputes without the delay and burdens attending a formal motion. . . . 98 
 

Finally, adopting informal procedures to resolve discovery disputes is one of the most effective 

ways of implementing active judicial case management because it allows the judge to inject 

himself or herself very promptly at the first sign of a discovery problem, and—with a minimum 

amount of delay and cost—take action to resolve the problem before it has a chance to spiral out 

                                                 
97 Fed. R. Civ. P.16(b)(3)(B)(v) (2015); see Judge Campbell Memorandum, supra note 26, at 
Appendix B-27.  
98 Id. at Appendix B-29. 
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of control.  Because of its efficiency, the judge may use it as frequently as needed to keep a case 

on course to achieve proportionality. 

4.  Phasing Discovery 

 Judges also may keep costs and burdens in check by ordering that discovery occur in 

stages, with the initial phases focusing on the information most likely to be relevant to resolving 

the central claims and defenses, with additional phases allowed based on the result of the initial 

phase.99  In one case, the court explained in writing the rationale of its prior oral ruling resolving 

a series of discovery disputes, and addressed phased discovery as a means to keep discovery 

proportional, saying:  

I suggested that . . . [counsel] consider ‘phased discovery’, so that the most 
promising, but least burdensome or expensive sources of information could be 
produced initially which would enable Plaintiffs to reevaluate their needs 
depending on the information already provided.100 
 

Judges often order phasing when parties seek discovery covering a long span of time,101 and 

ordering phased discovery is a convenient way for a court to achieve proportionality by not 

having to issue an “all or nothing” ruling, but rather one that meets the legitimate concerns of 

                                                 
99 See, e.g., Equal Emp’t Opportunity Comm’n v. Princeton Healthcare Sys., No. 10-4126, 2011 
WL 2148660, at *11-12 (D.N.J. May 31, 2011); Chen-Oster v. Goldman, Sachs & Co., 285 
F.R.D. 294, 300-01 (S.D.N.Y. 2012); Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 
365 (D. Md. 2008); Bosh v. Cherokee Cnty. Governmental Bldg. Auth., No. 11-CV-376, 2013 
WL 6150799, at *2-3, (E.D. Okla. Nov. 22, 2013); Fisher v. Fisher, No. WDQ-11-1038, 2012 
WL 2050785, at *5 (D. Md. June 5, 2012); Tamburo v. Dworkin, No. 04 C 3317, 2010 WL 
4867346, at *3 (N.D. Ill. Nov. 17, 2010). 
100 Mancia v. Mayflower Textile Servs. Co., supra note 99, at 365. 
101 See, e.g., Equal Emp’t Opportunity Comm’n v. Princeton Healthcare Sys., supra note 99 
(Plaintiff in class action discrimination case sought document discovery without any temporal 
limits.  Citing Rule 26(b)(2)(C), the court found that the request was too abstract and unlimited 
and ordered initial discovery for a six year period, advising that depending on the results of the 
first phase, additional discovery was possible for an additional three years.). 
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both the requesting and producing party.102  Finally, phasing discovery works best if counsel and 

the parties cooperate to identify the information that the requesting party needs most, and 

soonest, and which the producing party can obtain from the most readily available sources.  

Accordingly, judges who order phasing often remind counsel of the need to cooperate to ensure 

selection of the appropriate initial discovery.103 

5.  Appointment of Judicial Adjuncts 

 Active judicial monitoring and management of discovery can reduce the amount of time 

needed to resolve discovery disputes by nipping them in the bud before they multiply in number 

or complexity.  However, in the infrequent circumstance where a judge’s schedule prevents 

active monitoring and management of discovery, or where a case is so large or complex that it 

requires a great deal of hands-on management that the judge cannot provide without sacrificing 

obligations to other cases, the appointment of a “judicial adjunct” such as a magistrate judge, 

special master or other neutral to help manage the discovery may be an appropriate tool to ensure 

that the discovery is proportional.104  District judges most commonly appoint magistrate judges 

                                                 
102 See, e.g., Chen-Oster v. Goldman Sachs & Co., supra note 99 (court discussed phasing 
discovery as a means of achieving proportionality); Bosh v. Cherokee Cnty. Governmental Bldg. 
Auth., supra note 99 (court cited proportionality sections of Rule 26(b)(2)(C)(iii) and discussed 
how phasing discovery to focus first on a limited number of medical records could achieve it); 
Fisher v. Fisher, supra note 99 (court discussed proportionality under all three sub-sections of 
Rule 26(b)(2)(C), and imposed phased discovery, informing the plaintiff that additional 
discovery would be possible based on the results of the initial discovery). 
103 See Tamburo v. Dworkin, supra note 99 (court ordered the parties to meet and confer to 
prepare a phased discovery schedule and reminded them of the obligation to cooperate in doing 
so). 
104 See, e.g., Eisai Inc. v. Sanofi-Aventis U.S. LLC, No. 08-4168, 2012 WL 1299701, at *11 (D. 
N.J. Apr. 16, 2012) (In an antitrust case, the judge, faced with a complicated dispute regarding 
confidentiality order designations, appointed a special master to “expedite the timely resolution 
of any existing or prospective disputes regarding the designation of discovery under the 
confidentiality order.); United States v. Educ. Mgmt. LLC, No. 2:07-cv-461, 2013 WL 3863963, 
at *1-3 (W.D. Pa. June 23, 2013) (district judge appointed a retired judge as a special master to 
resolve and narrow discovery disputes raised by numerous motions.). 



 46 

when they are unable or unwilling to monitor and manage discovery personally.  Magistrate 

judges are judicial officers, and involving them does not impose additional expense on the 

parties.  However, some circumstances may warrant the appointment of a special master, despite 

the cost, such as for multidistrict cases, mass tort litigation, large class action cases or especially 

complex intellectual property cases. Given the expense involved, Fed. R. Civ. P. 53 requires that 

in “appointing a master, the court must consider the fairness of imposing the likely expenses on 

the parties and must protect against unreasonable expense or delay.”105 It also prohibits the judge 

from appointing a special master except to perform duties with the parties’ consent or that “some 

exceptional condition” warrants or to “address pretrial and post-trial matters that cannot be 

effectively and timely addressed by an available district judge or magistrate judge of the 

district.”106 

 A distinction must be drawn, however, between appointment of a true special master 

under Rule 53 to exercise judicial duties and the more frequent practice that some judges employ 

of appointing lawyers or experts to assist the parties with resolving discovery-related issues such 

as discovery of ESI.  While they may be referred to as “special masters” in an informal sense, 

they actually are mediators or facilitators and may even be volunteers who provide their services 

without cost. 

 For example, the United States District Court for the Western District of Pennsylvania 

has been particularly creative in the use of neutral third parties to resolve discovery disputes 

involving ESI.107  Having “determined that litigants in this District may benefit from the 

appointment of Electronic Discovery Special Masters (‘EDSMs’) in appropriate cases, in order 

                                                 
105 Fed. R. Civ. P. 53(a)(3). 
106 Fed. R. Civ. P. 53(a)(1)(A) and (C). 
107 See Electronic Discovery Information, available at www.pawd.uscourts.gov./electronic-
discovery-information (last visited Jan. 21, 2016). 

http://www.pawd.uscourts.gov./electronic-discovery-information
http://www.pawd.uscourts.gov./electronic-discovery-information
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to assist in addressing ESI issues that may arise during the litigation,”108 the court developed 

criteria for assessing the qualifications of these technical special masters, based on litigation 

experience (especially involving ESI), training and experience with computers and technology, 

and training and experience in mediation.109  When the parties request, or the presiding judge 

determines that it is necessary, the judge appoints an EDSM from a list of pre-approved 

candidates and designates the duties to be performed.  This may include “developing protocols 

for the preservation, retrieval or search of potentially relevant ESI; developing protective orders 

to address concerns regarding the protection of privileged or confidential information; 

monitoring discovery compliance; [or] resolving discovery disputes.”110  If the EDSM must 

make findings of fact or conclusions of law they must be presented to the court in the form of a 

report and recommendation, with the parties having the opportunity to object, and the court will 

review them de novo.111 

 Appointment of a judicial adjunct to assist a judge in monitoring and managing the 

discovery practice in cases where the court lacks the time to do so personally can be very 

effective in keeping discovery costs proportional in cases where the substantive issues, discovery 

issues, or both, are complex.  Because the large dockets that most federal judges have limit the 

amount of time that a judge can spend on any single case, those that demand far more judicial 

time than most others are potential candidates for the appointment of a judicial adjunct to assist 

the trial judge.   

 
6.  Cost Shifting 

                                                 
108 Id. 
109 Id. 
110 Id. 
111 Id. 
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 Although the Federal Rules of Civil Procedure are silent about which party must bear the 

burden and expense of responding to legitimate discovery requests, the Supreme Court clearly 

articulated what has come to be known as “the American Rule,” stating that “the presumption is 

that the responding party must bear the expense of complying with discovery requests.”112  But 

the Court added, importantly, that the responding party “may invoke the district court’s 

discretion under Rule 26(c) to grant orders protecting him from ‘undue burden or expense’ in 

doing so, including orders conditioning discovery on the requesting party’s payment of the costs 

of discovery.”113  Thus, cost shifting is an available and appropriate tool for judges to use to 

guard against the excessive costs and burdens of disproportional discovery requests, and courts 

have been willing to use this method, though sparingly, when appropriate.114   

                                                 
112 Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978). 
113 Id. 
114 See, e.g.,  Thompson v. C & H Sugar Co., 12-CV-00391, 2014 WL 595911, at *6 (N.D. Cal. 
Feb. 14, 2014) (Court ordered cost shifting related to costs associated with reviewing and 
copying timesheets and payroll data plaintiff sought in employment discrimination case);  
Ameriwood Indus., Inc. v. Liberman, No. 4:06CV524, 2006 WL 3825291, at *5 (E.D. Mo. Dec. 
27, 2006) (Court approved discovery of ESI on condition that plaintiff incur the costs associated 
with creating mirror images of computer hard drives, recovering information from the drives, 
and translating it into searchable format); Wood v. Capital One Servs., LLC, No. 5:09-CV-1445, 
2011 WL 2154279, at *4 (N.D.N.Y. Apr. 15, 2011) (Court discussed circumstances in which 
cost shifting would be justified requiring plaintiff to pay for some or all of the defendants’ costs 
in order to achieve proportionality in discovery); Cochran v. Caldera Medical, Inc., No. 12-
5109, 2014 WL 1608664, at *2-3, (E.D. Pa. Apr. 22, 2014) (Court discussed circumstances when 
cost shifting would be appropriate, noting that generally it is not unless discovery is sought from 
inaccessible sources); Major Tours, Inc. v. Colorel, No. 05-3091, 2009 WL 3446761, at *6 
(D.N.J. Oct 20, 2009) (Court discussed proportionality requirement of civil rules and ordered 
plaintiff and defendant to share cost of ESI discovery from inaccessible source); Boeynaems v. 
LA Fitness Int’l, LLC, 285 F.R.D. 331, 338 (E.D. Pa. 2012) (Court observed that asymmetrical 
discovery requests made cost allocation fair and appropriate to shift certain discovery costs to 
plaintiff); Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 317-24 (S.D.N.Y. 2003) (Court 
discussed when cost shifting was appropriate in connection with discovery dispute regarding 
deleted emails, available only from less accessible back-up disks, adopted a widely cited seven 
factor test to evaluate cost-shifting); Wiginton v. C.B. Richard Ellis, Inc., 229 F.R.D., 572-77 
(N.D. Ill. 2004) (court evaluated proportionality factors and used a “marginal utility” test to 
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One instance in which courts have been willing to order cost shifting is when a party 

seeks discovery of ESI “from sources that the [producing] party identifies as not reasonably 

accessible because of undue burden or cost.”115  In such circumstances, Rule 26(b)(2)(B) permits 

the producing party to refuse to provide the ESI, in which case the requesting party then must file 

a motion to compel its production.116  The burden then shifts to the producing party to “show that 

the information is not reasonably accessible because of undue burden or cost,” and if done 

successfully the court may order the discovery from inaccessible sources, but “may specify 

conditions for the discovery.”117   

When a producing party invokes Rule 26(b)(2)(B) successfully, courts have been willing 

to order complete or partial cost-shifting.118 Because discovery of ESI involves particularly great 

risks of disproportionality, it is no surprise that courts most often order cost shifting for this type 

of discovery.119  Courts also have ordered cost shifting in cases involving “asymmetrical 

discovery”—where the requesting party seeks substantial discovery from the producing party, 

but has relatively little information that the requesting party seeks in return.120  Courts often 

order cost shifting only after determining that the requesting party already has obtained 

                                                                                                                                                             
order partial cost shifting with regard to costs of producing emails from back-up tapes, Plaintiffs 
ordered to pay 25%, defendants 75%). 
115 Fed. R. Civ. P. 26(b)(2)(B). 
116 Id. 
117 Id. 
118 See, e.g., Cochran v. Caldera Medical, Inc., supra note 114, at *2-3 (court noted that cost 
shifting generally is not appropriate unless discovery is sought from inaccessible sources); Major 
Tours, Inc. v. Colorel, supra note 114, at *6 (court ordered plaintiff and defendant to share cost 
of discovery of ESI from inaccessible source). 
119 See, e.g., Ameriwood Indus., Inc. v. Liberman, supra note 114,at *5; Wood v. Capital One 
Servs., LLC, supra note 114, at *4; Cochran v. Caldera Medical, Inc., supra note 114, at *2-3; 
Major Tours v. Colorel, supra note 114, at *6; Zubulake v. UBS Warburg LLC, supra note 114, 
at 317-24; Wiginton v. CB Richard Ellis, Inc., supra note 114, at 572-77. 
120 See Boeynaems v. LA Fitness Int’l, LLC, supra note 114, at 338. 
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substantial discovery, but seeks additional burdensome and costly discovery of minimal 

relevance.121 

 Importantly, although courts have not been reluctant to order cost shifting when 

necessary to achieve proportional discovery, they have been very mindful that the producing 

party generally must bear the cost of discovery, as stated in Oppeheimer,122 and have not ordered 

cost shifting without careful analysis of the particular circumstances justifying it.  For example, 

in Zubulake v. UBS Warburg,123 the court crafted an often-cited seven factor test to determine 

when cost-shifting is appropriate when a requesting party seeks ESI from inaccessible, costly and 

burdensome sources.  Those factors are:  (1) the extent to which the request is specifically 

tailored to discover relevant information; (2) the availability of such information from other 

sources; (3) the total cost of production, compared to the amount in controversy; (4) the total cost 

of production, compared to the resources available to each party; (5) the relative ability of each 

party to control costs and its incentive to do so; (6) the importance of the issues at stake in the 

litigation; and (7) the relative benefits to the parties of obtaining the information.124  A court’s 

careful consideration of these factors balances the need of the requesting party for the 

information, against the burden on the producing party if compliance is required, and it ensures 

that the discovery ordered is proportional to what is at issue in the case.   

                                                 
121 See Wood v. Capital One Sevs., LLC, No. 09-1445, 2011 WL 2154279, at *4 (N.D.N.Y. Apr. 
15, 2011) (court noted that Plaintiff already had received a “considerable amount” of discovery 
from interrogatories, and document production requests, and had received approximately 1,500 
pages of documents,  had deposed for two days a Rule 30(b)(6) witness, and had received more 
than four hundred pages of emails from the other Defendant, from a computerized search using 
most of the search terms Plaintiff requested, and had taken a Rule 30(b)(6) deposition of the 
second Defendant’s designee as well.  Accordingly, the court allowed further discovery of 
marginally relevant information only if Plaintiff agreed to pay all or part of Defendants’ costs). 
122 Supra note 112. 
123 Supra note 114, at 317-24. 
124 Supra note 114, at 322. 
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 Finally, the 2015 amendments to the Federal Rules of Civil Procedure provide explicit 

authority for cost shifting.  Rule 26(c) now states that, in ruling on a motion for a protective 

order, the court may order discovery “specifying terms, including time and place or the 

allocation of expenses, for the disclosure or discovery.”125 

7.  Controlling the Scope of Discovery 

 Once a scheduling order is issued and discovery proceeds, the process generally takes 

place without the judge knowing exactly what discovery requests and answers the parties have 

served, unless a dispute arises requiring the court to resolve it.  Accordingly, overly-broad or 

repetitive discovery requests may impose a significant burden on a responding party if the 

requesting party seeks more discovery than reasonably is necessary.  This can occur easily 

because parties serve document production requests and interrogatories on an adverse party, but 

do not file them with the court.  Similarly, although the 2015 amendments to the federal rules of 

civil procedure narrowed the scope of discovery,126 it long had been broadly defined as 

permitting discovery of “any nonprivileged matter that is relevant to any party’s claim or 

defense” and, upon a showing of “good cause,” could be expanded to “discovery of any matter 

relevant to the subject matter involved in the action.”127  And, because parties typically file the 

most potentially abusive discovery—requests for production of documents and interrogatories—

                                                 
125 Fed. R. Civ. P. 26(c) (2015); see Judge Campbell Memorandum, supra note 26, at Appendix 
B-34.      
126 Prior to the 2015 amendments to the Civil Rules, the scope of discovery under Rule 26(b)(1) 
allowed a party to obtain information that was not privileged or work product protected, if it was 
“relevant to any party’s claim or defense,” and, thereafter, upon a showing of good cause, the 
scope of discovery could be expanded to include information more broadly relevant to the 
“subject matter” involved in the litigation.  The 2015 revisions to the scope of discovery 
permitted by Rule 26(b)(1) eliminates “subject matter” discovery entirely, and limits the scope of 
discovery to information “relevant to any party’s claims or defenses.”  Judge Campbell 
Memorandum, supra note 26, at Appendix B-9. 
127 Fed. R. Civ. P. 26(b)(1) (2000). 
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early in the litigation before they have much knowledge about the underlying facts, there often is 

a tendency for counsel to ask for far broader discovery than they are likely to need as evidence if 

the case goes to trial.  Since requesting parties and producing parties often have radically 

different views on the appropriate scope of discovery, it is quite frequent to have disputes about 

the proper scope of discovery.  When this occurs, one method that courts have used to keep the 

discovery proportionate is to narrow the scope of discovery.128 

 Sometimes courts limit the scope of discovery at the outset, but permit the parties to 

obtain additional more expansive discovery based on the results of the initial discovery.129  This 

approach has the advantage of encouraging the requesting party to tailor the initial discovery 

requests to the information most important to its claim or defense.  By doing so, if it later seeks 

additional discovery, it will be able to demonstrate to the court that it should be allowed, based 

on the relevance of the initial discovery received.  This type of sequential, focused discovery is 

far more likely to be proportional because it begins with what is clearly the most important 

information in the case.  However, to persuade the parties not to ask for overly-broad 

information at the outset, the judge must convince them that he or she will permit additional 

                                                 
128 See, e.g., Salamone v. Carter’s Retail, Inc., No. 09-5856, 2010 WL 310701, at *12 (D.N.J. 
Jan. 28, 2011; Equal Emp’t Opportunity Comm’n v. Princeton Healthcare System, No. 10-4126, 
2011 WL 2148660, at *17 (D.N.J. May 31, 2011); Int’l Paper Co. v. Remax, Inc., No. 11-6494, 
2013 WL 3043638 at *7 (D.N.J. June 17, 2013); Barton v. RCI, LLC, No. 10-3657, 2013 WL 
1338235, at *10-11 (D.N.J. Apr. 1, 2013); Emerson Elect. Co. v. Le Carbone, S.A., No. 05-6042, 
2009 WL 435191, at *1-2 (D.N.J. Feb. 18, 2009); Willnerd v. Sybase, Inc., No. 1:09-cv-500, 
2010 WL 4736295 (D. Idaho Nov. 16, 2010). 
129 See, e.g., Salamone v. Carter Retail, Inc., supra note 128 (court permitted the plaintiff to 
obtain additional discovery because plaintiff initially had agreed to a more narrow scope of 
discovery, and based on the results, additional discovery was permitted because it was not 
unduly burdensome); Equal Emp’t Opportunity Comm’n v. Princeton Healthcare System, supra 
note 128 (court found that temporal scope of plaintiff’s discovery request was too broad and 
abstract, narrowing it to a period of six years, but stated that if the results of the initial discovery 
warranted additional discovery, plaintiff could seek to obtain discovery for an additional four 
years).  
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discovery if they target their initial requests more narrowly and justify their requests for more 

based on the results of the first requests.  In other instances, the judge simply rules that disputed 

discovery requests are overbroad, and narrows them without discussing the possibility of 

allowing more.130  Thus, courts display a willingness to prohibit cumulative or duplicative 

discovery by narrowing the scope of discovery, and this is particularly so when they find that 

“the party seeking discovery has had ample opportunity to obtain the information by discovery” 

already taken.131 

8.  Prohibition of “Boilerplate” Objections 

 When lawyers propound interrogatories and document production requests during 

discovery, the party to whom they are directed must file a written response within thirty days.132  

Rule 33(b)(4) requires that, if a party responding to an interrogatory objects to it, “the grounds 

for objecting . . . must be stated with specificity.” Although, until the 2015 amendments, Rule 34 

did not explicitly require that objections to document production requests be stated with 

particularity, courts had read that rule as  “in pari materia” with Rule 33, to require that 

objections to document requests also be stated with particularity.133 The 2015 amendments now 

include an explicit requirement to specify the basis for any objection to a document production 

                                                 
130 See, e.g., Int’l Paper Co. v. Remax, Inc., supra note 128 (court found that defendant’s 
discovery requests sought relevant information, but were “sweeping[ly] broad;”  ordered 
Defendant to refine and resubmit the requests being “mindful” of the court’s concerns about 
scope and proportionality); Emerson Elec. Co. v. Le Carbone, S.A., supra note 128 (citing Rule 
26(b)(2)(C), court narrowed the scope of questions to be asked of witness during deposition); 
Willnerd v. Sybase, Inc., supra note 128 (court ruled that permission that had been given to 
plaintiff to file an amended complaint did not “throw open the doors to . . . [broad additional] 
discovery” but ordered that “tight restrictions” were to be imposed on the scope of discovery 
appropriate with regard to the newly added claim). 
131 Fed. R. Civ. P. 26(b)(2)(C)(ii) (2000). 
132 Fed. R. Civ. P. 33(b)(2) (interrogatories) and 34(b)(2)(A) (document production requests). 
133 See, e.g., Hall v. Sullivan, 231 F.R.D. 468, 470 (D. Md. 2005). 
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request.134  This enables the requesting party to re-evaluate the propriety of the request as 

initially served, and to amend it if necessary to be more focused and less burdensome or 

expensive.  Particularized objections facilitate a cooperative dialogue between counsel and 

enable them to revise objectionable requests in response to legitimate objections without adding 

to the cost of discovery by requiring the requesting party to file a motion to compel.  In practice, 

however, it is not unusual for counsel to ignore the obligation to particularize objections, and to 

respond to each interrogatory and document request with a non-particularized “boilerplate” 

objection that it was “overbroad, unduly burdensome, and not reasonably calculated to lead to 

the discovery of admissible evidence.” The absence of an explanation why the request is 

objectionable deprives the requesting party of the information needed to determine whether it 

can be tailored to avoid a legitimate objection, delays the production of discovery needed to 

move the case forward, and usually leads to the filing of a motion to compel, requiring court 

resolution of the dispute.   

 Judges almost uniformly condemn the practice of making boilerplate objections, yet still 

they persist.135  For this reason, judges who make it clear to the parties that boilerplate objections 

                                                 
134 Fed. R. Civ. P. 34(b)(2)(B) (2015); see Judge Campbell Memorandum, supra note 26, at 
Appendix B-51 (“For each item or category [requested], the response must either state that the 
inspection and related activities will be permitted as requested or state with specificity the 
grounds for objecting to the request, including the reasons.”). 
135 See, e.g., Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 358 (D. Md. 2008) (citing 
cases that have held that boilerplate objections are inappropriate.  The court explained “Rule 
26(g) . . . was enacted over twenty-five years ago to bring an end to the  . . . abusive practice of 
objecting to discovery requests reflexively—but not reflectively—and without factual basis.  The 
rule and its commentary are starkly clear:  an objection to requested discovery may not be made 
until after a lawyer has ‘paused and consider[ed]’ whether, based on a ‘reasonable inquiry,’ there 
is a ‘factual basis [for the] objection.’”). 
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will not be permitted help achieve proportional discovery by preventing an abusive practice that 

can add to the cost of discovery and undermine cooperation.136 

9.  Ordering Sampling of Voluminous Data Sources to Reduce Cost and Burden 

 In large cases such as class actions, intellectual property cases, Fair Labor Standards Act 

(“FLSA”) collective actions, and antitrust cases, the volume of information that the parties may 

have to review to respond to document production requests can be staggering, especially if the 

records to be reviewed are ESI.  The costs associated with reviewing a large database of ESI to 

see which records within it are relevant, or exempt from discovery because they are privileged or 

work product protected, can add significantly to the costs of discovery and create a real risk that 

the cost will be disproportionately expensive. In the face of claims of disproportionate cost 

associated with discovery from large volume data sets, courts have turned to statistical sampling 

as a method to reduce costs, without unduly sacrificing the ability of the requesting party to 

obtain relevant information to support its case.137 

                                                 
136 See, e.g., Dawson v. Ocean Twp., No. 09-6247, 2011 WL 890692, at *17 (D.N.J. Mar. 14, 
2011) (in a police misconduct civil rights case, the court prohibited “generalized” boilerplate 
objections, stating “the Court notes that ‘it is not sufficient to merely state a generalized 
objection, instead, the objecting party must demonstrate that a particularized harm is likely to 
occur if the discovery be had by the party seeking it’”); Mancia v. Mayflower Textile Servs. Co., 
supra note 135; D.J.’s Diamond Imps., LLC v. Brown, No. WMN-11-2027, 2013 WL 134082, at 
*2, *4-10 (D. Md. Apr. 1, 2013) (“[O]bjections to interrogatories must be specific non-
boilerplate, and supported by particularized facts where necessary to demonstrate the basis for 
the objection.”); Koch v. Koch Indus., No. 85-1636-C, 1992 WL 223816, at *1, *5, *9 (D. Kan. 
Aug. 24, 1992) (“A party will not be able successfully to oppose discovery on bare assertions of 
burdensomeness, oppressiveness, or irrelevance . . . . Instead, the resisting party must show 
specifically, clearly and factually the basis for its objection . . . .  Affidavits or evidence may be 
used, and even may be required in some instances, to demonstrate burden.” (internal citations 
omitted)). 
137 See, e.g., Eisai Inc. v. Sanofi-Aventis U.S., LLC, No. 08-4168, 2011 WL 5416330, at *17 
(D.N.J. Nov. 7, 2011) (In resoling discovery dispute in antitrust case, the court ordered the 
supplementation of earlier discovery responses by using “limited mutual sampling” of 
defendant’s sales force as a means to achieve proportionality); Kleen Prods. LLC v Packaging 
Corp. of Am., No. 10 C 5711, 2012 WL 4498465, at *5-6, *15 (N.D. Ill. Sept. 28, 2012) (In class 
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 For example, one court observed that, in a diversity class action case asserting state wage 

and hour claims, the defendant had raised legitimate privacy concerns about allowing the 

putative plaintiff’s class to have discovery of payroll records of all of its employees. The court 

noted, however, that the plaintiffs had a legitimate need to conduct discovery of the pay records 

of the entire putative class to support their claims that the defendant’s allegedly wrongful 

policies and practices were common across the class.  The court resolved this dispute by 

resorting to sampling, ruling that 

[t]he right balance is struck by providing Plaintiffs’ discovery of a 
statistically significant sample.  In the specific context of class action 
discovery, sampling advances the goal of proportionality . . . .  The court 
therefore ORDERS  . . . [defendant] to provide a 20% sample of putative 
class members’ information but the court leaves it to the parties to work 
out the particulars of how the sample is selected (e.g., cluster sampling 
stratified sampling, etc.).  However, the sampling regime itself may not 
serve as a basis upon which to challenge the statistical sufficiency of the 
evidence.138 
 

Similarly, in a copyright and trademark case, another court ordered the parties to jointly develop 

an appropriate sampling of the defendants’ records, stating: 

The Court recognizes that information concerning replica firearms is potentially 
relevant to intentional misconduct by . . . [defendants]; however, it is too 

                                                                                                                                                             
action antitrust case court encouraged parties to use sampling to reduce cost and burden of 
searching for ESI of low level custodians of records); Chen-Oster v. Goldman, Sachs & Co., 285 
F.R.D. 294, 304-07 (S.D.N.Y. 2012) (In a class action employment discrimination case, court 
discussed the benefits of using statistical sampling in connection with document discovery of 
ESI database to achieve proportionality); Quintana v. Claire’s Boutiques, Inc., No. 5:13-cv-368, 
2014 WL 234219, at *2 (N.D. Cal. Jan. 21, 2014) (Court ordered that Plaintiff be permitted 
discovery of a statistically significant sample of defendant’s records, noting that such sampling 
advances the goal of proportionality); Heckler & Koch, Inc. v. German Sport Guns, GmbH, No. 
11-1108, 2014 WL 533270, at *4-5 (S.D. Ind. Feb. 7, 2014) (Court ordered parties to confer to 
reach agreement regarding appropriate sizeof sample pool of records that defendant was required 
to review, in an effort to achieve proportionality); Cranney v. Carriage Servs., Inc., No. 2:07-cv-
01587, 2008 WL 245792, at *2-3 (D. Nev. June 16, 2008) (Court cited proportionality 
requirement in issuing a protective order limiting discovery that defendants could obtain to ten 
percent of potential opt-in plaintiffs in FLSA collective action.). 
138 Quintana v. Claire’s Boutiques, Inc., supra, note 137, at *2. 
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burdensome to request a list of all replica firearms, along with licensing 
information.  The parties must find a way to manage discovery so that it is 
meaningful without implementing a scorched-earth policy.  To ensure production 
of relevant information proportional to the needs of the case, Plaintiffs and 
Defendants are ordered to confer on an appropriately sized sample pool of replica 
firearms that will satisfy Plaintiffs interrogatory for which Defendants must then 
produce any responsive documents.139 

 
An added benefit of using sampling to reduce discovery costs is that if the court orders the 

parties to agree on the specific details of how it will be conducted, this promotes cooperation 

which also helps to keep discovery costs reasonable.  In ordering sampling, however, a court 

must take care to require that the selection of the sample is in accordance with sound statistical 

methodology, to ensure that the sample obtained truly is representative of the entire population 

of data.   

10. Ordering that Discovery be Made from Less Burdensome or Expensive Sources 

 The Federal Rules of Civil Procedure permit discovery by multiple means: 

interrogatories; document production requests; requests to inspect tangible things or to enter onto 

land to conduct inspections; depositions (by oral examination and written examination); physical 

and mental examinations; and requests for admissions.140  Lawyers are nothing if not inventive, 

and desiring to leave no stone unturned, are prone to seek overlapping discovery by multiple 

methods.  Doing so creates a real possibility of disproportionate costs.  Rule 26(b)(2)(C)(i) 

requires the court, on its own, or responding to a motion, to limit the extent of discovery if it 

determines that “the discovery sought . . . can be obtained from some other source that is more 

convenient, less burdensome, or less expensive.”141  Thus, when faced with a case in which a 

                                                 
139 Heckler & Koch, Inc. v. German Sport Guns, GmbH, supra, note 137, at *4. 
140 Fed. R. Civ. P. 30, 31, 33, 34, 35 and 36. 
141 Fed. R. Civ. P. 26(b)(2)(C)(i). 
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party seeks discovery from a source or by a means that is not cost-efficient, courts are not 

hesitant to redirect them to less costly or burdensome sources.142 

11.  Use of Protocols, Standing Orders, or Local Rules that Implement Proportionality  
 

 As this thesis extensively discusses, the Federal Rules of Civil Procedure require 

proportionality in the conduct of discovery. But, in addition to the Rules themselves, many 

United States district courts have adopted local rules to supplement the Federal Rules, and 

individual district judges have issued standing orders or other directives to refine further how the 

parties will conduct discovery in their cases.  Authority for local rules and judge’s directives 

appears in Fed. R. Civ. P. 83.  With respect to local rules, Rule 83(a) states that, “[a]fter giving 

public notice and an opportunity for comment, a district court, acting by a majority of its district 

judges, may adopt and amend rules governing its practice.”143  Local rules “must be consistent 

with—but not duplicate—federal statutes and rules adopted under 28 U.S.C. §§ 2072[144] . . . and 

must conform to any uniform numbering system prescribed by the Judicial Conference of the 

United States.” 145  With respect to judge’s directives, Rule 83(b) states: 

                                                 
142 See, e.g., Equal Emp’t Opportunity Comm’n v. Princeton Healthcare Sys., No. 10-4126, 2012 
WL 1623870, at *1, *3, *7, *10, *24 (D.N.J. May 9, 2012) (Court held informal conference call 
with counsel and brokered agreement to use “less intrusive and time consuming” method of 
discovering information about class members.  The parties agreed to have each member of the 
putative class fill out a fact sheet, as opposed to having the plaintiff respond to defendant’s 
burdensome interrogatories.  After the parties failed to agree about the content of the 
questionnaire, the court ordered briefing and ruled that the questionnaire proposed by the 
defendant, with modifications, would be answered by the plaintiffs.); Kia Motors Am., Inc. v. 
Autoworks Distrib., No. 06-156, 2007 WL 4372954, at *9 (D. Minn. Dec. 7, 2007) (district judge 
affirmed an order by a magistrate judge directing that discovery sought by plaintiff be obtained 
in a less expensive and inconvenient manner than plaintiff had requested.). 
143 Fed. R. Civ. P. 83(a). 
144 28 U.S.C. § 2072(a) grants authority to the Supreme Court to “prescribe general rules of 
practice and procedure and rules of evidence for cases in the United States district courts . . . and 
courts of appeals.”  The adoption of rules pursuant to this statute “shall not abridge, enlarge or 
modify any substantive right.”  28 U.S.C. § 2072(b). 
145 Fed. R. Civ. P. 83(a). 
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A judge may regulate practice in any manner consistent with federal law, rules 
adopted under 28 U.S.C. §§ 2072 and 2075, and the district’s local rules.  No 
sanction or other disadvantage may be imposed for noncompliance with any 
requirement not in federal law, federal rules, or the local rules unless the alleged 
violator has been furnished in particular case with actual notice of the 
requirement.146   
 

Thus, local rules and judges’ directives must not be inconsistent with the Federal Rules of Civil 

Procedure. 

 Many district courts have enacted local rules that implement the proportionality 

requirement in the federal rules by adopting procedures that make discovery more cooperative, 

efficient, and less expensive or burdensome, and by encouraging judges to be available 

expeditiously and informally to resolve discovery disputes.147  Others have adopted discovery 

guidelines, protocols or pilot projects that further implement the requirements of proportional 

discovery.148  Judges frequently call the attention of counsel to local rules, guidelines, pilot 

projects and protocols, and by doing so promote proportional, cost-effective discovery.149 

                                                 
146 Fed. R. Civ. P. 83(b). 
147 See, e.g., D. Mass. R. 26.1(a) (providing that each “judicial officer should encourage cost 
effective discovery by means of voluntary exchange of information among litigants and their 
attorneys,” such as by exchanging information without the need for formal discovery requests) 
and R. 26.3 (promoting “efficient completion of discovery” by authorizing judges to “phase and 
sequence topics which are the subject of discovery”); N.D. Cal. R. 37-1(b) (permitting counsel to 
request that a presiding judge be available by telephone to resolve a discovery dispute if doing so 
“would result in substantial savings of expense or time”) and 37-2 (requiring each motion to 
compel to include a showing that “the proportionality and other requirements of Fed. R. Civ. P. 
26(b)(2) are satisfied”); and D. Md. Loc. R., App’x A, Discovery Guideline 1.a. (stating that “ 
Fed. R. Civ. P. 26 requires that discovery be relevant to any party’s claim or defense; 
proportional to what is at issue in a case; and not excessively burdensome or expensive as 
compared to the likely benefit of obtaining the discovery sought”; adding that “[t]he parties and 
counsel have an obligation to cooperate in planning and conducting discovery to tailor the 
discovery to ensure that it meets these objectives”). 
148 See, e.g., D. Md. Loc. R. App’x A (adopting comprehensive Discovery Guidelines that 
explicitly note the requirement for proportional, cost-effective discovery, and the requirement 
that counsel cooperate during discovery to achieve it); Travelers Prop. Cas. Co. of Am. v. 
Cannon & Dunphy, S.C., 997 F. Supp. 2d 937, 944 (E.D. Wisc. 2014) (discussing the Seventh 
Circuit Electronic Discovery Pilot Program (“Seventh Circuit Pilot Program”), in particular 
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 Similarly, some courts have reduced discovery costs by adopting the use of approved 

pattern discovery request forms (especially for interrogatories and document requests) that are 

useful for types of frequently filed cases involving similar fact patterns, claims, and defenses.  

Examples are adverse-action employment discrimination cases, FLSA cases and Fair Debt 

Collection Practices Act cases. 

 Use of pre-approved discovery request forms promotes proportionality by eliminating or 

reducing the wrangling that often occurs when parties spar over the appropriateness of discovery 

requests, or the clarity of the language used in them.  When the requesting party uses court-

approved discovery forms, there will be fewer objections to the form of the requests, because the 

producing party knows that the court will not take kindly to objections to the form of requests the 

court already has approved. 

 When individual district courts and judges adopt local rules, guidelines, protocols, pilot 

programs and case management directives that further implement the proportionality requirement 

                                                                                                                                                             
principle 1.03, which requires application of the proportionality standard to ESI discovery); and 
Swanson v. ALZA Corp., No. CV 12-04579-PJH, 2013 WL 5538908, at *2 (N.D. Cal. Oct. 7, 
2013) (court referred counsel to N.D. Cal. Guidelines addressing discovery of ESI which contain 
a requirement that it be proportional). 
149 See, e.g., Kleen Prods. LLC v. Packaging Corp of Am., No 10 C 5711, 2012 WL 4498465, at 
*3, *6, *18, *19 n.14 (N.D. Ill. Sept. 28, 2012 (magistrate judge ruling on multiple discovery 
issues in a class action antitrust case discussed ways to achieve proportionality, including 
cooperation among counsel, and informed counsel of the location of various model orders to 
assist them in doing so, including reference to the Seventh Circuit Pilot Program); Travelers 
Prop. Cas. Co. of Am. v. Cannon & Dunphy, S.C., supra note 148 (Court discussed importance 
of proportional discovery, referenced the Seventh Circuit Pilot Program.); Perez v. Mueller, No. 
13-C-1302, 2014 WL 2050606, at *7 (E.D. Wisc. May 19, 2014) (court referenced its 
participation in the Seventh Circuit Pilot Project, specifically principle 1.03, which requires 
proportionality in discovery of ESI); Plascenca v. BNC Mortg., Inc., No. 08-56305, 2012 WL 
2161412, at *3, *6, *8, *11 (Bankr. N.D. Cal. June 12, 2012) (bankruptcy judge in adversary 
action provided guidance to parties on how to conduct discovery, referring them to local rules of 
court and discussing proportionality requirement of N.D. Cal. R 37-2.); Swanson v. ALZA Corp., 
supra note 148, at *2 (magistrate judge referenced the N.D. Cal. Discovery Guidelines for ESI 
discovery, which require proportionality). 
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of Rule 26(b), and reference them during their case management conferences and in discovery 

rulings, they help promote the goals of Rule 26(b) not just in individual cases, but by making the 

entire bar practicing before that court aware of the courts’ expectations.  Over time, this can 

improve the entire culture of how lawyers behave during discovery. 

12.  Encouraging the Use of Technology to Reduce the Costs of Discovery of ESI 

 Discovery of ESI can pose particular challenges to achieving proportionality, given the 

vast amount of electronic information that may be potentially relevant, even in the most modest 

cases.  The Rand Corporation has estimated that, of the three primary cost components of ESI 

discovery (collection, processing, and review), $0.73 of each dollar spent is attributed to attorney 

review, while only $0.08 is attributed to collection costs, and $0.19 on processing costs.150  Rand 

concluded that, “[i]f e-discovery production costs are ever to be addressed in any meaningful 

way, then the legal community must move beyond its current reliance on eyes-on review.”151  

The technique with the most promise for meaningfully reducing costs of ESI discovery is known 

as “computer-categorized review—predictive coding.”152 

Predictive coding  

is a process by which the computer does the heavy lifting in deciding whether 
documents are relevant, responsive, or privileged . . . .  [It] automatically  . . . 
[assigns] a rating (or proximity score) to each document to reflect how close it is 
to the concepts and terms found in examples of documents attorneys have already 
determined to be relevant, responsive or privileged.  This assignment becomes 
increasingly accurate as the software continues to learn from human reviewers 
about what is and what is not of interest.  This score and the self-learning function 

                                                 
150 Nicholas M. Pace & Laura Zakaras, Where the Money Goes, Understanding Litigant 
Expenditures for Producing Electronic Discovery,  41, Rand Corporation, 2012, available at 
www.rand.org/pubs/monographs/MG1208.html (hereinafter “Rand Report”). 
151 Rand Report, supra note 150, at 59. 
152 Id.  Predictive coding also is referred to as “computer-assisted review,” Da Silva Moore v. 
Publicis Groupe & MSL Group, 287 F.R.D. 182, 183 (S.D.N.Y. 2012), or “technology assisted 
review” (frequently abbreviated as  “TAR”). 
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are the two key characteristics that set predictive coding apart from the less robust 
analytical techniques.153 
 

Rand concluded that, while “[t]here are few published reports of predictive coding in actual 

discovery productions that provide sufficiently detailed cost comparisons with human-review 

approaches,”154 this new technology holds the most promise for reducing the costs of ESI 

discovery.155 

 Because predictive coding is such a new technology, and the studies of its effectiveness 

in reducing ESI discovery costs as compared with traditional attorney-review are still few in 

number, it is understandable that parties may be reluctant to adopt its use (and benefit from its 

concomitant cost savings) until confident that courts will accept it as an appropriate alternative to 

more expensive traditional review procedures.156  Thus, this new technology has not yet played a 

prominent role in making ESI discovery costs more proportional.  That, however, is beginning to 

change, as more courts speak approvingly of the use of predictive coding or TAR.157  As more 

                                                 
153 Rand Report, supra note 150, at 59. 
154 Id. at 67. 
155 Id. at 66-69. 
156 Da Silva Moore v. Publicis Groupe & MSL Group, supra note 152, at 182-83 (The court 
began its decision by quoting an article previously written by the judge in which he stated “[t]o 
my knowledge, no reported case (state or federal) has ruled on the use of computer-assisted 
coding.  While anecdotally it appears that some lawyers are using predictive coding technology, 
it also appears that many lawyers (and their clients) are waiting for a judicial decision approving 
of computer-assisted review.”) 
157 Id. at 183 (“This judicial opinion now recognizes that computer-assisted review is an 
acceptable way to search for relevant ESI in appropriate cases.”); Hinterberger v. Catholic 
Health System, Inc., No. 08-CV-380S(F), 2013 WL 2250603, at *1-3 (W.D.N.Y. 2013) (Court 
discussed long dispute between plaintiff and defendant over proper method by which defendant 
would undertake production of voluminous emails sought by plaintiff.  The court noted that it 
had suggested to the parties that they confer in an effort to agree on the use of predictive coding 
to accomplish the ESI production, and that the parties disagreed on how predictive coding would 
be used, but not on the usefulness of the method.  The court declined to grant plaintiff’s motion 
to compel the defendant to meet and confer with plaintiff to agree on an ESI discover protocol, 
because Defendant expressed its willingness to do so, as long as the discussion included 
defendant’s desire to use predictive coding to search for ESI.); Dynamo Holdings Lt’d P’ship v. 
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courts approve the use of this promising technology, and more studies demonstrate its 

appropriateness, and the savings it can achieve, lawyers and clients will overcome their 

reluctance to use it, and the cost of ESI discovery will decline.  

 At present, parties appear increasingly receptive to using TAR to search for privileged or 

work product protected information to prepare a privilege-log as Fed. R. Civ. P. 26(b)(5)(a) 

requires. However, TAR is just as effective for segregating relevant from irrelevant documents 

when reviewing a large set of electronically stored information to find the documents responsive 

to a particular production request.  Judges can promote proportionality by discussing the benefit 

of TAR during case management conferences and by helping parties understand the many ways 

in which it can reduce both the cost and time needed to conduct ESI discovery. 

13.  Evaluate Proportionality by Estimating the Range of Plausible Recovery and Costs of 
Discovery 

 
 Although some cases filed in federal court do not seek recovery of money damages—

such as those only asking for declaratory relief, or seeking to protect civil rights or freedom of 

expression—most cases aim to recover money.  For the former, it is not feasible to estimate the 

plaintiff’s range of likely recovery if successful, as compared to the foreseeable cost of discovery 

                                                                                                                                                             
Comm’r of Internal Revenue, 143 T.C. No. 9, 2014 WL 4636526 (U.S. Tax Ct., Sept. 17, 2014) 
(Court overruled Respondent’s request that Petitioners produce ESI on backup tapes or produce 
the tapes themselves under a “clawback” agreement that prevented waiver of attorney client 
privilege or work product protection.  Alternatively, the Court approved Petitioners’ request that 
they avoid the need to undertake burdensome and expensive pre-production review of 
voluminous ESI to preclude disclosure of privileged or protected information, by using 
predictive coding to identify information responsive to the discovery request, as opposed to 
document-by-document review.  Court extensively discussed how predictive coding worked and 
its approval of this method of reducing burden and expense); In re Actos Products Liability 
Litigation, MDL No. 6:11-md-2299, 2012 WL 7861249, at *3-8 (W.D. La. July 27, 2012) (Court 
approved agreement reached by parties to use predictive coding to search voluminous ESI); Rio 
Tinto PLC v. Vale S.A., No. 14Civ.3042 (RMB), 2015 WL 872294, at *1-3 (S.D.N.Y. March 2, 
2015) (Court noted that predictive coding more recently has been referred to as “technology 
assisted review” or “TAR,” noted its growing approval by courts, and approved the TAR 
protocol agreed to by parties to assist the search of voluminous ESI.). 
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to arrive at a “dollar” amount of proportional discovery.  For the latter, however, such an 

approach may provide a good “thumbnail” estimate of how to limit discovery to that which is 

proportional to what is at issue in the litigation.  Expressed simply, there is little debate that the 

parties should not spend $500,000.00 on discovery to resolve a case where the maximum likely 

recovery will not exceed $250,000.00. 

 And, while lawyers may feel that they lack sufficient information at the start of a case to 

make precise calculations of either the likely recovery or the total cost of discovery, few 

experienced lawyers file suit in federal court without some careful thought as to the likely 

recovery.  If the action is based on diversity jurisdiction, a lawyer cannot file suit in federal court 

unless the case meets the jurisdictional minimum of $75,000.00 in controversy.158  Similarly, an 

attorney asserting a claim must disclose “a computation of each category of damages claimed . . . 

[as well as] materials bearing on the nature and extent of injuries suffered” as an initial 

disclosure that usually is due before formal discovery commences.159  And, most experienced 

lawyers can predict the reasonably foreseeable range of discovery expenses, at least of the 

discovery that they intend to seek from an adverse party.  Estimating the range of likely recovery 

if successful and the foreseeable range of discovery expenses provides a useful way for the 

parties and the court to assess whether “the burden or expense of  . . . proposed discovery 

outweighs its likely benefit, considering the needs of the case, the amount in controversy, the 

parties’ resources, the importance of the issues at stake in the action, and the importance of the 

discovery in resolving the issues,” as Fed. R. Civ. P. 26(b)(2)(C)(iii) requires. 

 By evaluating likely recovery and foreseeable expense, the court and the parties can 

arrive at a “discovery budget” for a particular case.  And, courts that take seriously their 

                                                 
158 28 U.S.C. § 1332(a). 
159 Fed. R. Civ. P. 26(a)(1)(A)(iii). 
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responsibility to monitor the discovery in a case to ensure proportionality can assist the lawyers 

by suggesting a discovery budget, or directing them to prepare one if they are not willing to do it 

on their own.  For example, one court approached this task as follows: 

I noted during the hearing that I had concerns that the discovery sought by the 
Plaintiffs might be excessive or overly burdensome, given the nature of this FLSA 
and wage and hour case, the few number of named Plaintiffs and the relatively 
modest amounts of wages claimed for each.  Because the record before me lacked 
facts to enable me to make a determination of overbreadth or burden under Rule 
26(b)(2)(C), I ordered counsel to meet and confer in good faith and do the 
following.  First, I asked Plaintiffs and Defendants each to estimate the likely 
range of provable damages that foreseeably could be awarded if Plaintiffs prevail 
at trial.  In doing so, I suggested that the Plaintiffs assume for purposes of this 
analysis that their pending motion to certify a FLSA collective action would be 
granted, because doing so allows the parties to gauge the “worst case” outcome 
Defendants could face.  I then ordered that counsel for Plaintiffs and Defendants 
compare these estimates and attempt to identify a foreseeable range of damages, 
from zero if Plaintiffs do not prevail, to the largest award they likely could prove 
if they succeed.  I also asked Plaintiffs’ counsel to estimate their attorneys’ fees.  
While admittedly a rough estimate, this range is useful for determining what the 
“amount in controversy” is in the case, and what is “at stake” for purposes of Rule 
26(b)(2)(C) proportionality analysis.  The goal is to attempt to quantify a 
workable “discovery budget” that is proportional to what is at issue in the case.160 

 
While estimating foreseeable recovery and discovery expenses to develop a discovery budget 

may not be effective in every case, it is a helpful tool for judges to use in those cases where the 

plaintiff seeks a money recovery.   

14. Capping Time/Money Spent on Discovery 

 Federal Rule of Civil Procedure 26(b)(2)(C) requires the court to limit the “frequency or 

extent of discovery otherwise allowed” if necessary to achieve proportionality.  Courts can do 

this by limiting the number of interrogatories, document requests, or depositions that may be 

taken, or the amount of time that each deposition may take.161  Similarly, a court can reduce the 

                                                 
160 Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 364 (D. Md. 2008). 
161 Fisher v. Fisher, No. WDQ-11-1038, 2012 WL 2050785, at *5 (D. Md. June 5, 2012) (court 
discussed proportionality and expressed disappointment that the failure of the parties to provide 
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burden and expense of document discovery by capping the amount of time that the producing 

party must spend responding,162 or ordering that the requesting party share all or part of the 

costs.163  By imposing numerical or cost limits on discovery, a court can facilitate phased 

discovery—requiring the parties to focus first on information most likely to affect the outcome of 

the case and conditioning further discovery on a showing that the results of the initial limited 

discovery justifies more, given the proportionality factors.   

15.  Enforcing Rule 26(g)(1) Certifications 

 Federal Rule of Civil Procedure 26(g)(1)(B)(iii) requires that every discovery disclosure, 

request, response or objection must be “signed by at least one attorney of record in the attorney’s 

own name—or by the party personally, if unrepresented—and must state the signer’s address, e-

mail address, and telephone number.”  This signature “certifies that to the best of the person’s 

knowledge, information, and belief formed after a reasonable inquiry,” a discovery request, 

response, or objection is “neither unreasonable nor unduly burdensome or expensive, considering 

the needs of the case, prior discovery in the case, the amount in controversy, and the importance 

                                                                                                                                                             
accurate estimates of the amount of time and money already spend on discovery prevented it 
from limiting additional discovery by imposing “strict limitations on future discovery in the form 
of caps on the amount of time or money that the parties may expend” as a possible way to reduce 
cost and expense); Turner v. City of Detroit, No. 11-12961, 2012 WL 4839139, at *1 (E.D. 
Mich. Oct. 11, 2012) (court directed that the deposition of the mayor be limited to two hours to 
reduce burden on the defendant); Marens v. Carrabba’s Italian Grill, Inc., 196 F.R.D. 35, 40-42 
(D. Md. 2000) (court discussed proportionality requirement, narrowed scope of document 
discovery to five year time frame and ordered that amount of time defendant was required to 
spend searching for responsive documents was limited to 40 hours, permitting plaintiff to seek 
additional discovery if plaintiffs paid the actual cost of defendant’s additional search time) 
162 Marens v. Carrabba’s Italian Grill, Inc., supra note 161. 
163 Marens v. Carrabba’s Italian Grill, Inc., supra note 161; Zeller v. South Cent. Emergency 
Medical Servs., Inc., No. 1:13-CV-2584, 2014 WL 2094340, at *8, *10 (M.D. Pa. May 20, 2014) 
(Court ordered that plaintiff and defendant would share the cost of restoring and searching 
plaintiff’s emails, but capped the plaintiff’s maximum contribution to $1,500.00.). 
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of the issues at stake in the action.”164  The Rules Committee intended Rule 26(g) to ensure that 

parties “engage in pretrial discovery in a responsible manner that is consistent with the spirit and 

purposes of Rules 26 through 37,” and to “provide[] a deterrent to both excessive discovery and 

evasion” that “obliges each attorney to stop and think about the legitimacy of a discovery 

request, a response thereto, or an objection.”165 

This language is very similar to the proportionality language found in Fed. R. Civ. P. 

26(b)(2)(C)(iii).166  Thus, the certification requirement of Rule 26(g) imposes on lawyers and 

their clients a duty to consider proportionality in connection with all discovery requests, 

responses and objections that they make.  The problem is, however, that Rule 26(g) is one of the 

“least understood or followed[] of the discovery rules,” and thus in practice has little moderating 

effect on the behavior of lawyers and clients during discovery.167  Judges who are aware of the 

requirements of Rule 26(g) can insist that the lawyers and parties adhere to it (and thereby 

                                                 
164 Fed. R. Civ. P. 26(g)(1)(B)(iii). 
165 Fed. R. Civ. P. 26(g) Advisory Committee Note (1983). 
166 Fed. R. Civ. P. 26(b)(2)(C)(iii) states that “the burden or expense of the proposed discovery 
outweighs its likely benefit, considering the needs of the case, the amount in controversy, the 
parties’ resources, the importance of the issues at stake in the action, and the importance of the 
discovery in resolving the issues.” 
167 Mancia v. Mayflower Textile Servs. Co. 253 F.R.D. 354, 357 (D. Md. 2008).  There is some 
mystery about why Rule 26(g)(1) is so little understood, followed, or enforced.  Its lack of use 
may be attributed in part to its location—it is placed deep within a very long and complex rule, 
and is easily overlooked.  In addition, although Rule 26(g) (3) requires that a court “must” 
impose an “appropriate sanction” on an attorney or party who violates the rule, these sanctions 
seldom are imposed by courts.  This may be because Rule 26(g)(1) was added to the Rules in 
1993, at the same time that changes were made to Rule 11 (which allows sanctions for filing or 
maintaining a claim or defense without a sufficient factual or legal basis for doing so) to “[place] 
greater constraints on the imposition of sanctions” under that rule, to “reduce the number of 
motions for sanctions presented to the court.”  Fed. R. Civ. P. 11 Advisory Notes (1993).  The 
signal to constrain the imposition of Rule 11 sanctions and reduce the number of motions 
seeking them that are filed with the courts may have had a concomitant effect on judges’ 
willingness to impose Rule 26(g)(3) sanctions, despite the fact that Rule 11 “explicitly is 
inapplicable to discovery.” Fed. R. Civ. P. 11(d). 
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promote proportional discovery), and they can impose sanctions authorized by Rule 26(g) if the 

lawyers and parties do not.168   

16. Reducing Discovery Costs through use of Red. R. Evid. 502 

 Another method judges use to promote proportional discovery involves encouraging the 

parties to take advantage of Fed. R. Evid. 502, a remarkably helpful (but far too infrequently 

used) rule that can reduce the costs of review and production of ESI substantially.169  Rule 502 

can be especially helpful to lower the costs of ESI discovery by eliminating the threat of waiver 

of attorney client privilege or work product protection if a party inadvertently produces such 

privileged or protected information in response to a document production request.170  To 

accomplish this, counsel can enter into non-waiver agreements, such as “clawback” or “quick-

peek” agreements, which provide that production of privileged or protected information to an 

                                                 
168 See, e.g., Morris v. Lowe’s Home Ctrs., Inc., No. 1:10CV388, 2012 WL 5347826, at *4-5 
(M.D. N.C. July 9, 2014) (Court addressed obligation of a party to make reasonable inquiry into 
factual bases for discovery response, discussing Rule 26(g) and noting that the record “does not 
make clear whether Defendant satisfied its obligations” under Rule 26(g).); Cartel Asset Mgmt. 
v. Ocwen Fin. Corp., No. 01-cv-01644, 2010 WL 502721, at *10, *17-18 (D. Colo. Feb. 8, 2010) 
(Court extensively discussed proportionality requirements and obligations imposed by Rule 
26(g), finding that the Defendant failed to comply with those requirements and ordering it to 
show cause why sanctions should not be imposed as a result of this failure.); Mancia v. 
Mayflower Textile Servs. Co., supra note 167, at 357-61 (court extensively discussed 
requirements of Rule 26(g) and how it achieves proportionality, and ordered counsel to take 
further steps to comply with the rule). 
169 Paul W. Grimm, Lisa Yurwit Bergstrom & Matthew P. Kraeuter, Federal Rule of Evidence 
502:  Has it Lived Up to Its Potential?, XVII Richmond Journal of Law and Technology 2 
(2010) (“The enactment of Federal Rule of Evidence 502 . . . in 2008 was intended to provide a 
vehicle to reduce the anxiety and costs associated with privilege review, but to date it has not 
lived up to its promise.  The explanation for why Rule 502 has fallen short may have to do with 
the reality that a disappointingly small number of lawyers seem to be aware of the rule and its 
potential, despite the fact that the rule is over two years old.”) (hereinafter “JOLT Article”). 
170 Fed. R. Evid. 502(b). 



 69 

adversary during discovery does not waive the protection afforded those materials, and the 

producing party may demand its return if it did not intend to produce it.171 

 One of the major purposes of Rule 502 was to 

respond[] to the widespread complaint that litigation costs necessary to protect 
against waiver of attorney-client privilege or work product have become 
prohibitive due to the concern that any disclosure (however innocent or minimal) 
will operate as a subject matter waiver of all protected communications or 
information.  This concern is especially troubling in cases involving electronic 
discovery.172 
 

Judges are able to facilitate the costs savings envisioned by Rule 502 by issuing orders pursuant 

to Rule 502(d), which states: “A Federal court may order that the privilege or protection is not 

waived by disclosure connected with the litigation pending before the court—in which event the 

disclosure is also not a waiver in any other Federal or State proceeding.”  Issuing a Rule 502(d) 

order encourages counsel to enter into non-waiver agreements under Rule 502(e), which then 

permits them to forego costly pre-production “eyes-on” review by an attorney or paralegal of 

each record that falls within the scope of a document production request. It encourages them 

instead to use predictive coding, TAR or other computer assisted review, at much lower cost.173  

Critically, the parties cannot achieve the protections against waiver of privilege or work 

product protection, and attendant cost savings during ESI discovery, unless they are willing to 

enter into Rule 502(e) agreements, and courts are willing to give them the maximum possible 

                                                 
171 Fed. R. Evid. 502(e) (providing that non-waiver agreements are binding on the parties to the 
agreement), and 502(d) (authorizing a court to order that attorney client privilege or work 
product protection is “not waived by disclosure connected with the litigation pending before the 
court—in which case the disclosure is also not a waiver in any other federal or state 
proceeding”). 
172 Fed. R. Evid. 502 Advisory Committee Note. 
173 “Rule 502(d) allows federal courts to limit the circumstances in which production of 
privileged or protected information constitutes a waiver.  In this way, section (d) enables the 
courts to advance the goals of Rule 502—reduction of the expense of pre-production review for 
privileged and protected information and [adoption of] predictable uniform standards concerning 
waiver of privilege or protection—through court orders.”  JOLT Article, supra note 169, at 55. 
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protection by approving the agreement with a Rule 502(d) order.174 Courts that encourage 

counsel to enter these agreements and then approve them in a 502(d) order can significantly 

promote proportionality in discovery where ESI is sought, which occurs with increasing 

frequency in contemporary litigation. 

17.  Imposing Sanctions for Discovery Abuse 

 Judges have vast authority to impose monetary and other sanctions against parties and 

attorneys that violate the discovery rules or abuse the discovery process. Acting in response to a 

motion or on his or her own authority, the judge may sanction a party or lawyer who fails to 

appear at a scheduling or other pretrial conference, is unprepared to participate in the conference, 

or does so in bad faith, or who fails to obey a scheduling or pretrial order.175 A judge also may 

sanction a lawyer or party that violates Rule 26(g)’s certification requirement before making a 

discovery request, objection, answer, or disclosure.176  Rule 37 contains six sub-sections that 

permit the court to impose sanctions against a lawyer or party that fails to provide required 

discovery; is evasive or incomplete in responding to discovery requests; violates an order 

compelling discovery; fails to disclose or supplement an earlier discovery answer or response, or 

to admit facts an adversary asks to be admitted; fails to attend its own deposition, serve answers 

to interrogatories or respond to a request for inspection; fails to provide requested ESI; or fails to 

                                                 
174 See, e.g., John B. v. Goetz, 879 F. Supp. 2d 787, 837 (M.D. Tenn. 2010) (Court found that the 
parties had agreed to a “clawback” agreement that permitted the defendants to produce 
voluminous ESI without the need to undertake a time-consuming comprehensive privilege 
review prior to production.  Under the agreement, the Defendant could assert privilege claims 
post-production if disclosure of privileged matter was unintentional.). 
175 Fed. R. Civ. P. 16(f). 
176 See discussion supra at pages 66-68; Fed. R. Civ. P. 26(g)(3); Branhaven, LLC v. Beeftek, 
Inc., 288 F.R.D. 386 (D. Md. 2013) (court imposed sanctions for egregious violations of Rule 
26(g) certifications). 
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participate in the framing of a discovery plan.177  The sanctions that the court may impose 

include monetary sanctions requiring the payment of reasonable attorney’s fees and costs that the 

party improperly denied discovery incurred, as well as the so-called “case dispositive” sanctions 

such as directing the fact-finder to take designated facts as established; prohibiting a disobedient 

party from supporting or opposing designated claims or defenses, or from introducing designated 

matters into evidence; striking pleadings (in whole or part); dismissing the action (in whole or in 

part); rendering a default judgment against the disobedient party; or treating the failure to obey a 

discovery order as a contempt of court.178  Furthermore, a judge has inherent authority, upon a 

finding of bad faith or willful violations of the discovery rules, to impose monetary and other 

sanctions.179  Finally, Congress has authorized courts to sanction an attorney who unreasonably 

and vexatiously multiplies the proceedings in a case.180 

 Despite this broad authority to sanction, judges properly are cautious in exercising it 

without a substantial justification. This is because discovery works best and most proportionately 

when the parties participate in the process cooperatively.  Once one party seeks sanctions against 

another, the ability to initiate or maintain a cooperative approach becomes difficult, if not 

impossible.  When faced with improper conduct during discovery the most effective thing a 

judge can do is to become more directly involved in managing the process, issuing clear orders 

as to what is expected, and informing the parties and counsel that—if disobeyed—sanctions may 

be imposed, then reminding them of the importance (and benefits) of cooperating in 

                                                 
177 Fed. R. Civ. P. 37. 
178 Fed. R. Civ. P. 37(b)(2). 
179 Paul W. Grimm, Charles S. Fax, & Paul Mark Sandler, Discovery Problems and Their 
Solutions, 331 (3d ed. 2013). 
180 28 U.S.C. § 1927. 
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discovery.181 Such a “carrot and stick” approach works better than indiscriminate imposition of 

sanctions every time a party or lawyer fails to fulfill a discovery obligation or comply “to the 

letter” with a court order.  Further, once a judge imposes sanctions, this actually can work 

against keeping costs proportionate, if doing so undermines cooperation, or emboldens the party 

that was not sanctioned to look for further opportunities to discredit an adversary by filing more 

discovery sanction motions.  Thus, sanctions remain a useful tool for achieving proportionality 

when appropriate, but are best used sparingly, and only when there are no other viable options 

and the misconduct is extreme. 

C. Factors that Increase the Likelihood of Disproportionate Discovery 

 As the foregoing discussion demonstrates, the answer to the question “Is it possible for 

judges to manage discovery to ensure that it is proportional?” is an unqualified “Yes.”  Abundant 

tools exist for judges to use to achieve this important goal. Having discussed these tools, the final 

analysis necessary to appreciate fully how best to achieve proportional discovery is to identify 

the “risk factors” or “red flags” that indicate that a judge should intervene to ensure that 

discovery does not spiral out of control.  In this regard, Rule 26(f) requires the parties to “confer 

as soon as practicable,” but no later than, twenty-one days before a scheduling conference with 

the presiding judge.182  Rule 16(b), in turn, requires the presiding judge to issue a scheduling 

order after having received the parties’ Rule 26(f) report, or “after consulting with the parties’ 

                                                 
181 See, e.g., Dongguk University v. Yale, 270 F.R.D. 70, 80 (D. Conn. 2010) ( In issuing orders 
addressing significant discovery violations the judge cautioned “[c]ounsel are on notice that 
failure to comply with court orders may result in sanctions including, but not limited to, costs 
and fees, preclusion of evidence or causes of action, and appropriate sanctions up to and 
including dismissal of the case or entry of default judgment”, but added “[t]he Court hopes that 
counsel can work cooperatively to conduct discovery efficiently and minimize the expense and 
inconvenience to both parties.”). 
182 Fed. R. Civ. P. 26(f)(1). 
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attorneys and any unrepresented parties at a scheduling conference.”183  Rule 16(b) previously 

permitted the judge to consult with the parties (if unrepresented) or their attorneys at a face-to-

face scheduling conference, “or by telephone, mail, or other means,” but this later language was 

eliminated by the 2015 changes because the Advisory Committee believed that “[a] scheduling 

conference is more effective if the court and parties engage in direct simultaneous 

communication.  The conference may be held in person, by telephone, or by more sophisticated 

electronic means.”184  It is at this initial scheduling conference with the attorneys (or 

unrepresented parties) that the judge is in the best position to evaluate whether there are risk 

factors for disproportionate discovery, and discourage them.185 As with the tools that judges use 

to achieve proportionality, identifying the risk factors that threaten cost-effective discovery also 

involves common-sense considerations. The key is to do so early on, then monitor each case as it 

progresses, intervening as necessary to keep costs proportional. 

1.  Complex Cases 

 It does not require Napoleonic insight to realize that complex cases pose greater risks of 

disproportionate discovery than those that are not.  An antitrust case will be more complex than a 

diversity jurisdiction automobile tort case.  The key is for a judge to realize the types of cases 

that most frequently cause discovery disputes, and to monitor those cases carefully to minimize 

                                                 
183 Fed. R. Civ. P. 16(b)(1)(B).  Rule 16 permits courts to exempt certain categories of cases that 
are unlikely to involve discovery (such as social security disability matters, habeas corpus 
petitions, forfeitures, and reviews of certain administrative actions) from the requirement that the 
court issue a scheduling order or consult with the parties before issuing a scheduling order.  See, 
e.g., Advisory Committee Note to Fed. R. Civ. P. 16(b) (1983). 
184 Advisory Committee Note to Fed. R. Civ. P. 16(b), as amended effective December 1, 2015; 
see Judge Campbell Memorandum, supra note 26, at Appendix B-27. 
185 Fed. R. Civ. P. 16(a)(3). 
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this possibility.  The research done for this thesis showed that securities fraud cases,186 class 

actions,187 trademark, patent and other intellectual property cases,188 commercial disputes,189 

trade secrets litigation,190 and multi-district litigation191 frequently have discovery disputes that 

can lead to disproportionate discovery costs.  This suggests that judges assigned these types of 

cases should hold face-to-face scheduling conferences with the parties to discuss how to keep 

costs proportional, followed by monitoring to ensure further direct court involvement if needed. 

2.  Cases Where ESI Discovery is Sought 

 As the discussion of techniques that judges use to achieve proportionality demonstrated, 

there are many challenges associated with ESI discovery that can lead to disproportionately high 

costs.  Given the ever-increasing variety of digital devices parties use, their tendency to use 

multiple devices (desktop computer, laptop computer, tablet, smart phone), and the seemingly 

endless storage capacity available on computers, removable storage devices (“zip drives” or 

external hard drives) and in the “cloud,” it is easy to see that a request to discover ESI “related” 

to a litigation event can involve unimaginably large amounts of data.  The costs associated with 

                                                 
186 See, e.g., SEC v. Collins, 256 F.R.D. 403 (S.D.N.Y. 2009); In re Morgan Stanley Mortg. 
Pass-Through Certificate Litig., No. 09-CV-02137, 2013 WL 4838796 (S.D.N.Y. Sept. 11, 
2013). 
187 See, e.g., John B. v. Goetz, 879 F. Supp. 2d 787 (M.D. Tenn. 2010); In Re Morgan Stanley 
Mortg. Pass-Through Certificate Litig., supra note 186; Ingersoll v. Farmland Foods, Inc., No. 
10-6046-CV, 2011 WL 1131129 (W.D. Mo. Mar. 28, 2011). 
188 See, e.g., Heckler & Koch, Inc. v. German Sport Guns, GmbH, No. 11 -1108, 2014 WL 
533270 (S.D. Ind. Feb, 7, 2014) (trademark); Nola Spice Designs, LLC v. Hayden Enters., No. 
12-2512, 2013 WL 3974535 (E.D. La. Aug. 2, 2013) (trademark); Sprint Commc’ns Co. v. 
Comcast Cable Commc’ns, No. 11-2684, 2014 WL 1794552 (D. Kan. May 6, 2014) (patent). 
189 See, e.g., Performance Sales & Mktg. v. Lowes Cos., No. 07- -140, 2012 WL 4061680 
(W.D.N.C. Sept. 14, 2012) (commercial dispute); In re Convergent Tech. Sec. Litig., 108 F.R.D. 
328 (N.D. Cal. 1985) (large commercial case characterized by court as involving “economic 
combat”). 
190 See, e.g., Cartel Asset Mgmt. v. Ocwen Fin. Corp., No. 01-cv-01644, 2010 WL 502721 (D. 
Col. Feb. 8, 2010) (misappropriation of trade secrets). 
191 See, e.g., In re Actos Products Liability Litigation, MDL No. 11-2299, 2012 WL 7861249 
(W.D. La. July 27, 2012) (multi-district products liability). 
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reviewing ESI to locate what information must be produced, and implementing and monitoring a 

litigation hold to prevent spoliation or loss of ESI can be enormous.  And, as the discussion 

above about the use of TAR and non-waiver orders pursuant to Fed. R. Evid. 502 illustrates, ESI 

discovery can complicate a case and result in disproportionately high costs.  For these reasons, 

cases where parties seek extensive ESI can create a greater risk of burdensome costs,192 and 

judges who actively monitor their cases to ensure proportional discovery are well served by 

addressing these issues early in the discovery process.  By doing so, the judge can discuss cost 

saving measures such as using Rule 502 non-waiver orders, employing TAR to reduce the cost of 

ESI review, sampling, and phased discovery.  Also, where a party seeks ESI from inaccessible 

sources, the judge can discuss cost-shifting. 

3.  Cases Involving Excessive Client Animosity 

 Nearly all litigation involves client animosity to some degree, as the events that lead to 

lawsuits seldom have benign effects on the parties. In most cases, the lawyers are able to manage 

                                                 
192 See, e.g., SEC v. Collins, 256 F.R.D. 403 (S.D.N.Y. 2009) (ESI discovery estimated to 
involve in excess of 1.7 million documents); David v. Signal, No. 08-1220, 2010 WL 2723180 
(E.D. La. July 6, 2010) (ESI discovery, including email); Wood v. Capital One Servs., LLC, No. 
5:09-CV-1445, 2011 WL 2154279 (N.D.N.Y. Apr. 15, 2011) (Review costs associated with ESI 
discovery estimated to exceed $5 million); Klein Prods. LLC v. Packaging Corp. of Am., No. 10 
C 5711, 2012 WL 4498465 (N.D. Ill. Sept. 28, 2012) (ESI discovery sought, leading to dispute 
regarding search methodology); Thompson v. C & H Sugar Co., No. 12-CV-00391, 2014 WL 
595911 (N.D. Cal. Feb. 14, 2014) (Involving dispute over search terms to be used for ESI 
discovery); In re Biomet M2a Magnum Hip Implant Prods. Liab. Litig., No. 3:12-MD-2391, 
2013 WL 1729682 (N.D. Ind. Apr. 18, 2013) (ESI discovery sought, estimated 2.5 million pages 
and costs of $1-3 million involved); Boeynaems v. LA Fitness Int’l, LLC, 285 F.R.D. 331 (E.D. 
Pa. 2012) (Millions of pages of ESI sought by plaintiff during discovery); John B. v. Goetz, 879 
F. Supp. 2d 787 (M.D. Tenn. 2010) (ESI discovery sought, estimated 15 million pages involved); 
Moore v. Publicis Groupe, 868 F. Supp. 2d 137 (S.D.N.Y. 2012) (ESI sought, court discussed 
the use of TAR to achieve proportional costs given extensive ESI demanded by plaintiffs); 
Rimkus Consulting Grp., Inc. v. Cammarata, 688 F. Supp. 2d 598 (S.D. Tex. 2010) (extensive 
issues associated with ESI discovery presented to the court for resolution); and Hopson v. Mayor 
& City Council of Balt., 232 F.R.D. 228 (D. Md. 2005) (many ESI discovery issues required 
court resolution). 
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their clients so that the animosity does not get out of control, and they can initiate discovery for 

legitimate information gathering purposes, rather than to impose burden, cost, or to harass an 

adversary.  Indeed, Rule 26(g)’s certification requirement prohibits initiation of discovery 

requests or serving discovery objections or responses for such improper purposes.193  However, 

there are instances where client animosity exceeds the ability (or willingness) of the lawyers or 

parties (particularly if self-represented) to control it, where the judge must intervene to prevent 

the use of discovery for improper purposes.  If the judge fails to do so, the costs of discovery can 

escalate as repetitive disputes blossom into filing endless discovery motions, discovery demands 

seek information that is outside the scope of permissible discovery, or legitimate discovery 

requests are met with frivolous, boilerplate objections and refusals to produce requested 

information.194 

                                                 
193 Fed. R. Civ. P. 26(g)(1)(B)(ii). 
194 See, e.g., Kleen Products v. Packaging Corp., No. 10 C 5711, 2012 WL 4498465  (N.D. Ill. 
Sept. 28, 2012) (antitrust class action case marked by client animosity and characterized by 
uncooperative discovery leading to many discovery disputes requiring court intervention); Best 
Sign Sys., Inc. v. Chapman, No. 09-5244, 2012 WL 4505996 (D.N.J. Sept. 26, 2012) (Case 
involving allegations that former employee violated non-disclosure of confidential information 
agreement, discovery disputes reflective of client animosity); Oseman-Dean v. Ill. State Police, 
No. 11 C 1935, 2011 WL 6338834 at *1 (N.D. Ill. Dec. 19, 2011) (Employment discrimination 
case where client animosity resulted in seven separate discovery hearings and, despite court 
urging, the plaintiff “resisted any significant narrowing [of her discovery requests] requiring the 
court to conduct hearings on the parties’ disputes about almost every one of plaintiff’s many 
discovery requests.”); Dongguk Univ. v. Yale Univ., 270 F.R.D. 70, 80 (D. Conn. Aug 17, 2010) 
(Litigation between two universities over alleged failure to verify credentials of art history 
professor allegedly leading to “destruction” of plaintiff university’s reputation and its public 
humiliation and “deep shame.”  In resolving numerous discovery disputes court had to admonish 
counsel that failure to comply with court orders could result in sanctions); D.J.’s Diamond Imps. 
v. Brown, No. WMN-11-2027, 2013 WL 1345082, at *1, 4  (D. Md. Apr. 1, 2013) (Case alleging 
tortious interference with contracts based on allegations that defendant used “threats of physical 
harm, intimidation and unfulfilled promises” to interfere with plaintiff’s contract rights resulted 
in acrimonious discovery disputes, for which court imposed sanctions.); Cleversafe, Inc. v. 
Amplidata, Inc., No. 11 C 4890, 2014 WL 2609654  at *1 (N.D. Ill. June 11, 2014) (Court 
characterized case as a “complicated and highly adversarial patent case”  where both plaintiff 
and defendant accused each other “of manipulation and gamesmanship” during conduct of 
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 When a court becomes aware that excessive client animosity is at play, prompt 

intervention can prevent the case from spiraling out of control, resulting in disproportionately 

high discovery costs.  For example, the court can prohibit parties from filing discovery motions 

until after participating in a telephone or in-person conference with the judge, impose page 

limitations and reduce time deadlines for briefing discovery motions, require phased discovery 

that conditions future discovery on the results of more narrow initial discovery, discuss (and 

where appropriate impose) cost shifting, and, where warranted, impose sanctions.  Further, 

judges who conduct in person or telephonic discovery conferences with the parties are in a 

position to gauge the relationship between them, and to make clear at the outset their expectation 

that the parties will cooperate during the conduct of discovery, as well as to make clear the 

consequences of improper discovery behavior. 

 Finally, in cases where there is excessive client animosity, and the clients are represented 

by counsel, the judge can order the clients themselves to be present in court or chambers when 

discovery issues are being discussed or disputes decided.  Hearing a judge’s comments can be a 

valuable way to make sure that the clients themselves hear and understand the court’s views (and 

                                                                                                                                                             
discovery.);  Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497 (D. Md. 2010) 
(Copyright, patent infringement and unfair competition suit characterized by extreme client 
animosity and involved purposeful violation of discovery orders by defendant, resulting in 
sanctions for discovery misconduct, including purposeful spoliation of evidence); Maxtena, Inc. 
v. Marks, 289 F.R.D. 427, 434-5 (D. Md. 2012) (Contract dispute where client animosity resulted 
in discovery disputes requiring court intervention.  Court observed that “[h]ampered by their 
long history of mistrust and a quickly deteriorating relationship between their attorneys, neither 
party presents a truly reasonable view of the proper scope of  . . . [contested ]financial valuation” 
discovery.);  Bowers v. Nat’l Collegiate Athletic Ass’n, No. 97-2600, 2008 WL 1757929 (D. N.J. 
Feb. 27, 2008) ((Decade long case fueled by plaintiff’s animosity led to large number of 
discovery disputes and court findings of abusive discovery tactics.);  Heckler & Koch, Inc. v. 
German Sport Guns, GmbH, No. 1:11-cv-1108, 2014 WL 533270 (S.D. Ind. Feb. 7, 2014) (Party 
animosity led to filing of more than 40 discovery motions requiring court resolution); and In re 
Convergent Tech. Sec. Litig., 108 F.R.D. 328 (N.D. Cal. 1985) (Court observed how discovery in 
large commercial case was “perverted into an arena for economic power plays” and degenerated 
into “irresponsible, unethical, and unlawful” conduct.). 



 78 

the consequences of disregarding them).  This is particularly useful if the judge suspects that the 

lawyers are not really trying to control client animosity or are even generating more billable time 

by encouraging it. 

4.  Cases Involving Attorney Animosity, Misconduct, Over-Zealousness or Over-Aggressiveness 

 As where there is excessive client animosity, when counsel behave over-zealously, over-

aggressively or engage in other litigation misconduct, discovery costs and burdens can become 

disproportionate.195  While lawyers have an ethical responsibility to act as advocates for their 

clients, which includes the “use of legal procedure for the fullest benefit of the client’s cause,” 

there is a concomitant duty “not to abuse legal procedure.”196  Further, both substantive and 

procedural law “establish[] the limits within which an advocate may proceed”197 (which includes 

the discovery rules).  And, while some lawyers attempt to justify misconduct during discovery as 

something that the adversary system requires, this is a flawed view of that system.  As one court 

has observed: 

A lawyer who seeks excessive discovery given what is at stake in the litigation, 
or who makes boilerplate objections to discovery requests without particularizing 

                                                 
195 See, e.g., Equal Emp’t Opportunity Comm’n v. Princeton Hesalthcare Sys., No. 10-4126, 
2012 WL 1623870 (D.N.J. May 9, 2012) (Overzealous advocacy of counsel contributed to 
discovery disputes and costs.);  Cartel Asset Mgmt. v. Ocwen Nin. Corp., No. 01-cv-01644, 2010 
WL 502721 (D. Col. Feb. 8, 2010) (Contentiousness of the litigation was caused in part by the 
failure of counsel to comply with discovery obligations imposed by Fed. R. Civ. P. 26(g)(1).);  
Cleversafe, Inc. v. Amplidata, Inc., No. 11 C 4890, 2014 WL 2609654 at *1 (N.D. Ill. June 11, 
2014) (Highly adversarial conduct by counsel characterized by reciprocal claims of manipulation 
and gamesmanship during discovery that court had to resolve.);  Moore v. Publicis Groupe, 868 
F. Supp. 2d 137 (S.D.N.Y. 2012) (Discovery disputes and costs fueled in part by over-aggressive 
conduct of counsel);  Summerfield v. City of Chicago, 613 F. Supp. 2d 1004 (N.D. Ill. 2009) 
(Court commented on improper discovery conduct of counsel.);  and Maxtena, Inc. v. Marks, 289 
F.R.D. 427 (D. Md. 2012) (Animosity between counsel contributed to filing of multiple 
duplicative motions, needlessly driving up cost of litigation.). 
196 Ellen J. Bennett, Elizabeth J. Cohen & Martin Whittaker, Annotated Model Rules of 
Professional Conduct 309 (7th ed. 2011) (citing Comment 1 to Model Rule 3.1, Meritorious 
Claims and Contentions). 
197 Id.   
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their basis, or who is evasive or incomplete in responding to discovery, or 
pursues discovery in order to make the cost for his or her adversary so great that 
the case settles to avoid the transaction costs, or who delays the completion of 
discovery to prolong the litigation in order to achieve a tactical advantage, or 
who engages in any of the myriad forms of discovery abuse that are so 
commonplace is . . . hindering the adjudication process, and making the task of 
the “deciding tribunal not easier but more difficult,” and violating his or her duty 
of loyalty to the “procedures and institutions” the adversary system is intended to 
serve.  Thus rules of procedure, ethics, and even statutes make clear that there are 
limits to how the adversary system may operate during discovery.198 

 
Judges who take seriously the duty to ensure proportional discovery can act in many 

ways to guard against discovery abuse at the hands of misbehaving lawyers.  As noted in the 

discussion above, they can adopt local rules, standing orders, protocols and guidelines that set 

forth expectations for conduct of counsel during discovery; they can encourage cooperation 

between counsel during discovery; and they may sanction lawyers for violating Rule 

26(g)(1)(B)’s certifications requirements or impose monetary sanctions against a misbehaving 

attorney pursuant to Rule 37.  Further, by making the court’s behavioral expectations for counsel 

known at the initial scheduling conference,  adopting informal discovery dispute resolution 

methods and holding conferences in person or by phone during the discovery process, they can 

detect attorney misconduct as soon as possible after it becomes manifest and intervene before it 

gets out of control.   

5. Litigation Involving Pro Se Parties 

 When one or more parties in federal litigation are proceeding without an attorney (pro 

se), the likelihood of increased discovery costs and risk of disproportionate discovery increases 

substantially.  This is because pro se litigants seldom have legal training, are less likely to 

understand (or even read) the discovery rules, often are emotionally invested in their case, and do 

                                                 
198 Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 362-63 (D. Md. 2008) (internal 
citations omitted) (referencing Lon L. Fuller & John D. Randall, Professional Responsibility:  
Report of the Joint Conference, 44 A.B.A. J. 1159, 1162, 1216 (1958)). 



 80 

not regard themselves as officers of the court who have obligations beyond the advancement of 

their own goals.  Pro se litigants are more likely to seek overly broad discovery from their 

adversaries and less likely to fully comply with their discovery obligations that the rules 

impose.199  Cases involving pro se litigants also are far more likely to require disproportionately 

greater involvement by the court to keep discovery from spiraling out of control.  Accordingly, 

judges should bear this in mind from the very beginning of the case and initiate procedures that 

will allow the court to monitor the discovery process and intervene as quickly as possible when 

necessary.  Such procedures may include frequent status conferences (in person or telephonic), 

informal procedures to resolve discovery disputes (such as pre-motion conferences, and limiting 

                                                 
199 See, e.g., F.T.C. v. Dutchman Enters., LLC, No. 09-141, 2010 WL 3034521 at *1, *3, *7 
(D.N.J. Aug. 2, 2010) (In an action for deceptive marketing practices, the FTC sued a 
corporation and its president (individually).  The president represented himself, the corporation 
was unrepresented.  The court noted that the defendants failed to provide Rule 26(a)(1) 
disclosures and failed to respond to legitimate discovery requests from the FTC, claiming that 
they were operating under “handicaps” because they were not represented by counsel.  The court 
ruled that “[d]efendants’ alleged time and resource handicaps resulting from their pro se status 
cannot relieve them of their obligations” under the discovery rules and ordered them to provide 
the information requested.  In doing so, the court rejected “[d]efendants continuous assertion that 
they have been unable to review all of their documents and records due to the fact that they are 
proceeding pro se” and ordered further review and production of requested records.  Finally, the 
court rejected the defendants’ objections to discovery requests from the FTC based on the failure 
of the defendants to seek a protective order, and failure to particularize any harm that would 
occur if the discovery was provided.); N’jie v. Cheung, No. 09-919 (SRC), 2010 WL 3259793, at 
*1-9 (D.N.J. Aug. 16, 2010) (Pro Se plaintiffs sued defendant (who was represented) alleging 
multiple causes of action relating to alleged breach of an option-to-buy clause in a lease 
agreement.  Multiple discovery disputes arose due to failure of plaintiffs to comply with the 
scheduling order issued by the court, file status reports as required, or respond to legitimate 
discovery requests from the defendant, all of which required the court to hold multiple status 
conferences, concluding “this matter has proceeded in an unacceptably slow fashion and the 
Court has no confidence that the parties will resolve the outstanding issues or be able to move 
forward without judicial intervention.”  Although the court concluded that the plaintiffs still had 
many unfulfilled discovery obligations, it found that extending the time to complete discovery 
would not be fruitful because of the inability of the parties to work with one another.  
Accordingly, the court entered an order closing fact discovery.). 
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discovery motions to brief “letter motions”), and requiring that the parties conduct depositions in 

a courtroom so that if disputes arise, the judge can rule on them immediately. 

6.  Cases Involving Issues of Spoliation of Evidence 

 “Spoliation is destroying, significantly altering, or failing to preserve property for 

another’s use as evidence in pending or reasonably foreseeable litigation.”200  The duty to 

preserve evidence commences when a party “is on notice that evidence is relevant to pending 

litigation, or when it should have known that evidence would be relevant to future litigation.”201  

Spoliation issues can be particularly troublesome when ESI is not preserved, because “[o]nce a 

party’s duty to preserve is triggered, it must take action to prevent the loss of evidence by, inter 

alia, suspending its routine document retention or destruction policy and implementing a 

litigation hold.”202  The purpose of a litigation hold is to “preserve paper and electronic 

documents in a manner that allows relevant documents to be collected and searched; the hold’s 

obligations must be communicated to employees without over-relying on employees to select 

responsive documents.”203 

 If a party fails to preserve evidence that is relevant to pending or foreseeable litigation, 

courts “have the power to sanction litigants for spoliation of evidence under . . . [Fed. R. Civ. P.] 

37(b) and under their inherent authority to control litigation,” provided the court finds that the 

failure to preserve was accompanied by a level of culpability that, depending on the law of the 

jurisdiction that governs the litigation, ranges from “bad faith/knowing destruction, gross 

                                                 
200 Paul W. Grimm, Charles S. Fax & Paul Mark Sandler, Discovery Problems and Their 
Solutions 382 (3d ed. 2013). 
201 Id. 
202 Id. at 383. 
203 Id. at 384. 
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negligence . . . [to] ordinary negligence.”204  Similarly, sanctions that courts may impose for 

spoliation range along a continuum from awarding attorneys’ fees and costs, ordering that certain 

facts are to be taken as having been proved, precluding the introduction of evidence, giving the 

jury an adverse inference instruction, to case-dispositive sanctions (such as dismissal, default, 

and striking pleadings, claims or defenses).205  Courts generally will refrain from imposing the 

most serious spoliation sanctions, however, unless there are “extraordinary circumstances” such 

as extreme culpability, and the irreparable loss of highly relevant evidence that a party cannot 

obtain from other sources.206 

 Prior to the December 1, 2015 Rule amendments, the law of spoliation as it applied to the 

discovery process varied widely, depending on the jurisdiction where the action was pending.  

This caused great uncertainty among litigants as to what standard they would have to meet to 

avoid sanctions.207  The new revisions to the civil rules, however, adopted a uniform national 

standard applicable to the duty to preserve ESI in civil cases, currently found in Fed. R. Civ. P. 

37(e), which states: 

If electronically stored information that should have been preserved in the 
anticipation or conduct of litigation is lost because a party failed to take 
reasonable steps to preserve it, and it cannot be restored or replaced through 
additional discovery, the court: 
(1)  upon finding prejudice to another party from loss of the information, may 

order measures no greater than necessary to cure the prejudice; or 
(2) only upon finding that the party acted with the intent to deprive another party 

of the information’s use in the litigation may: 

                                                 
204 Id. at 384-85. 
205 Id. at 385. 
206 Id. at 385-86. 
207 “Federal circuits have established significantly different standards for imposing sanctions or 
curative measures on parties who fail to preserve electronically stored information.  These 
[different standards] have caused litigants to expend excessive effort and money on preservation 
in order to avoid the risk of severe sanctions if a court finds they did not do enough.”  Advisory 
Note to Fed. R. Civ. P. 37(e) (2015); see Judge Campbell Memorandum, supra note 26, at 
Appendix B-58. 
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(A) presume that the lost information was unfavorable to the party; 
(B) instruct the jury that it may or must presume the information was 

unfavorable to the party; or 
(C) dismiss the action or enter a default judgment.208 

 The presence of spoliation issues in a civil case can increase the cost and burdens of 

discovery dramatically, leading to disproportionate discovery.  This is because ESI can so readily 

be deleted, over-written, altered, destroyed, or lost when new digital devices replace outdated 

hardware or software.  When one party accuses another of spoliation of evidence in a civil case, 

this almost inevitably leads to requests to expand discovery to focus on the circumstances 

leading to the loss of the information, the state of mind of the party that failed to preserve it, and 

whether the lost or destroyed evidence may be recovered (from examination of back-up sources, 

or forensic examination of digital devices).  Such expanded discovery can increase the cost of 

discovery exponentially, lead to complex motions practice, and consume a significant amount of 

the court’s time to resolve.209  Courts can mitigate the adverse consequences of spoliation issues 

in discovery by holding in-person or telephonic conferences with counsel at the start of a case, 

discussing the duty to preserve in those conferences, and directing the parties to confer regarding 

                                                 
208 Fed. R. Civ. P. 37(e) (2015).  
209 See, e.g., Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497 (D. Md. 2010)  (Failure 
of defendant to preserve evidence and spoliation issues pervaded the litigation, significantly 
increasing the cost, consuming the resources of the court and resulted in imposition of severe 
sanctions, including contempt of court.);  Rimkus Consulting Grp., Inc. v. Cammarata, 688 F. 
Supp. 2d 598 (S.D. Tex. 2010)  (Spoliation issues led to many discovery disputes and consumed 
significant amount of the court’s time to resolve);  Zubulake v. UBS Warburg, LLC, 217 F.R.D. 
309 (S.D.N.Y. 2003)  (Spoliation issues contributed greatly to complexity of discovery, costs and 
disputes requiring court resolution.);  Major Tours, Inc. v. Colorel, 720 F. Supp. 2d 587 (D. N.J. 
2010)  (Spoliation issues complicated conduct of discovery.);  Danis v. USN Commc’ns, Inc., 
No. 98 C 7482, 2000 WL 1694325 (N.D. Ill. 2000)  (Spoliation issues complicated the conduct 
of discovery.). 
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steps that they should take to ensure appropriate preservation of essential evidence,210 

particularly ESI.  

In appropriate cases, where it is evident from the start that there may be issues about the 

preservation and production of ESI, the court may find it helpful to order that an IT 

representative or ESI discovery vendor representative for each party be present at one or more 

discovery conferences.  ESI preservation and spoliation issues are by their nature very technical.  

Lawyers and clients may not be sufficiently knowledgeable about the technological issues in the 

case to make properly informed decisions about what should be done for this discovery.  Having 

technical experts present in these circumstances can promote proportionality by identifying the 

appropriate preservation and production procedures and tailoring them to the needs of the 

particular case so that cost and burden is kept under control. 

 Further, at the first hint of a preservation problem, the court can intervene to ensure that 

any spoliation-related discovery is appropriate for the pending case, and prevent it from 

becoming the sole focus of the case at the expense of developing the substantive issues that will 

affect its resolution. 

7.  Cases Involving Asymmetrical Litigation 

 In cases where the parties each have similar amounts of information potentially subject to 

discovery, each party is less likely to initiate excessive or burdensome discovery requests, for 

fear that the opposing party will respond in kind.  The threat of “mutually assured destruction” 

operates to moderate discovery requests at the outset.  This is not the case in litigation where one 

                                                 
210 For example, Fed. R. Civ. P. 16(b)(3)(B)(iii) (2015) permits the court to include in a 
scheduling order requirements providing for “preservation of electronically stored information,” 
and Rule 26(f)(3)(C)(2015), which governs the discovery plan that the parties are to submit for 
approval to the court after they have met and conferred at the beginning of the case, “must state 
the parties’ views and proposals on . . . any issues about . . . preservation of electronically stored 
information, including the form or forms in which it should be produced.” 
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party has significantly less discoverable information than the other, and the party with the lesser 

amount may be tempted to serve overly broad and expensive discovery requests on an opponent 

without fear of retaliation.  Examples of such cases can include employment discrimination cases 

(where the plaintiff may have relatively little information subject to discovery as compared to the 

defendant company that took the allegedly adverse action), products liability cases (where the 

plaintiff seeks discovery of massive amounts of information from the defendant regarding the 

development and marketing of the allegedly defective product, while having comparatively little 

information that the defendant will require in discovery), FLSA cases (where the defendant has 

most of the evidence regarding hours worked and wages paid), civil rights cases, and consumer 

fraud cases. 

 When one party in a case has little information but wants much from its adversary, the 

chances of disproportionately burdensome or expensive discovery increase greatly.211 When this 

occurs, courts can intervene to mitigate the burden and expense by employing the techniques 

discussed above, including phasing discovery, use of sampling, TAR or computer-assisted 

review, and, where necessary and warranted, cost allocation or shifting to the requesting party. 

                                                 
211 See, e.g., Boeynaems v. LA Fitness Int’l, LLC, 285 F.R.D. 331, 341-42 (E.D. Pa. 2012). (In a 
class action consumer fraud case, the court found that the discovery requests were asymmetrical 
and to prevent against excessively burdensome and costly discovery from the defendant allocated 
discovery costs to the plaintiff rather than defendant.  The court noted that “[t]he Court is 
persuaded, it appearing that Defendant has borne all of the costs of complying with Plaintiffs’ 
discovery to date, that the cost burdens must now shift to Plaintiffs, if Plaintiffs believe that they 
need additional discovery. In other words, given the large amount of information Defendant has 
already provided, Plaintiffs need to assess the value of additional discovery for their class action 
motion.  If Plaintiffs conclude that additional discovery is not only relevant, but important . . . 
then Plaintiffs should pay for that additional discovery from this date forward.”); Chen-Oster v. 
Goldman, Sachs & Co., 285 F.R.D. 294 (S.D.N.Y. 2012) (Court noted that class action gender 
discrimination case in which plaintiffs sought extensive discovery of ESI from defendants on the 
issue of class certification created the risk of disproportionately burdensome and expensive 
discovery demands on defendants.  To mitigate this and ensure proportionality, the court 
discussed the use of sampling and phased discovery.). 
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D. Implications of the Case Analysis 

 As the cases have revealed, federal judges display a remarkable degree of flexibility and 

ingenuity in using more than a dozen distinctly identifiable methods of managing discovery 

(alone or in combination) to balance the need of the requesting party against cost to the 

producing party, while taking into consideration what is at stake in the litigation. This is 

precisely what the proportionality requirement in the Rules of Civil Procedure requires them to 

do.  So, if proportionality is achievable, and the tools to do so readily discernible, why have 

lawyers, bar associations and even judges themselves continued to complain (as reflected by the 

survey results reported at the beginning of this thesis) that judges are not monitoring and 

managing cases to achieve proportionality?  As the case analysis in Part Two demonstrates, it is 

not because judges lack the tools to do so, or because there are not sufficient warning signs to 

enable a judge to determine at an early phase of the litigation that there are problems with a case 

that threaten to make discovery costs disproportionate.  The answer must lie with judges 

themselves—their attitudes towards their obligation to manage discovery proportionately, their 

experience with civil discovery before becoming a judge, and the state of their knowledge of 

how to go about monitoring and managing discovery proportionately.  To test this hypothesis, I 

administered a survey to United States district and magistrate judges designed to reveal their 

attitudes toward discovery, their awareness of the requirement to manage discovery to achieve 

proportionality, their approach to handling discovery disputes, the techniques they actually use 

when doing so, the level of their experience with discovery in civil cases before becoming a 

judge, and whether they had received training on how to manage discovery after becoming a 

judge.  As will be shown in Part Three, the results of these surveys suggest reasons why the 
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perception that judges are not fulfilling their obligation to manage discovery proportionately 

persists. 

Part Three 

 In June and July 2015, I administered a survey to United States district and magistrate 

judges attending educational workshops sponsored by the Federal Judicial Center, the research 

and educational branch of the United States Courts.212  The judges filled out the survey at the end 

of an educational session about discovery, and participation was voluntary and anonymous.  The 

district judge workshop was for judges sitting in Fourth Circuit courts, which consists of the 

states of Maryland, Virginia, West Virginia, North Carolina, and South Carolina. A total of 

forty-two judges filled out the survey.  The magistrate judge workshop was for judges sitting 

throughout the United States.  A total of sixty-eight judges filled out the survey.  The surveys 

were essentially the same, except that I asked district judges an additional question relevant only 

to them—whether they handled discovery disputes in their cases themselves, or referred them to 

magistrate judges.  Also, based on the responses to the question directed to district judges 

regarding their training, I refined the question regarding the training in discovery that magistrate 

judges had received.  I asked both district and magistrate judges about: (1) the frequency with 

which they balanced the interests of the party requesting discovery against the burdens and 

expenses to the party from whom discovery is requested (to assess their awareness of the 

proportionality requirement); (2) their approach to handling discovery in civil cases (whether 

they actively managed the discovery process, or waited until there was a dispute before 

becoming involved); (3) the specific techniques they had used when resolving discovery disputes 

                                                 
212 “The Federal Judicial Center is the education and research agency for the federal courts.  
Congress created the FJC in 1967 to promote improvements in judicial administration in the 
courts of the United States.” Federal Judicial Center, available at www.fjc.gov (last visited Jan. 
22, 2016).. 

http://www.fjc.gov/
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(to determine which of the proportionality factors discussed in Part Two they had actually used); 

(4) whether they had received training about how to monitor and manage discovery since 

becoming a judge; and (5) their experience level with civil discovery prior to becoming a judge.  

The results of the survey are discussed below. 

 When asked whether they refer discovery disputes to magistrate judges for resolution or 

keep them for themselves, 19% of the district judges said they always keep them, 26% said they 

always refer their discovery disputes to magistrate judges, and 55% said they sometimes keep 

discovery disputes to resolve themselves, and sometimes refer them.  Thus, 81% of the district 

judges stated that they refer discovery disputes to magistrate judges for resolution (always or 

sometimes) and only 19% always keep them for themselves.  This is consistent with the results 

of the case analysis in Section Two, where magistrate judges decided 67% of the reported cases 

that discussed the proportionality factors when resolving discovery disputes, and district judges 

decided only 28% of those cases.213  The fact that magistrate judges are deciding so many 

discovery disputes may suggest that district judges are insufficiently experienced with the details 

of discovery practice in civil cases to fully appreciate the proportionality requirement, or the 

benefit of actively monitoring and managing cases to achieve it.  It may also raise questions 

about the optimal use of magistrate judges and whether they are becoming specialists in 

discovery, while district judges are becoming more removed from it. 

 I asked both district and magistrate judges how likely they were when deciding a 

discovery dispute (whether district judges kept it for themselves, or initially assigned it to a 

magistrate judge, and became involved when ruling on objections to the magistrate judge’s 

order) to balance the interests of the party requesting the discovery against the burdens and 

                                                 
213 Supra, at page 28.  
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expenses to the party from whom discovery is requested, and I gave them the following choices:  

always, frequently, occasionally, seldom, and never.  Of the district judges, 38% responded that 

they always balanced need against cost, 48% said that they did so frequently, 13% said they did 

so occasionally, and approximately 1% that they seldom did.  For magistrate judges, 42% said 

they always balanced need against cost, 51% said they did so frequently, and 7% said they 

seldom did.  The possible implications of these responses are mixed.  The “good news” is that 

86% of the district judges and 93% of the magistrate judges were aware of the proportionality 

requirement, as they always or frequently took it into consideration when resolving discovery 

disputes.  The “bad news” is that fewer than half of the judges responding always considered 

proportionality factors in resolving discovery disputes, despite the fact that the Rules require 

them to do so in all cases. 

 I asked the judges which of two choices best described their approach when the parties 

asked them to rule on a discovery dispute—“I actively manage the discovery process in my 

cases,” or “I become involved in the discovery process when the parties have a dispute that 

results in the filing of a motion.”  Of the district judges, 18% said they actively managed the 

discovery process in their cases, while 82% said that they waited until a discovery dispute had 

blossomed into a motion to become involved in the process.  Of the magistrate judges, 39% 

responded that they actively managed the discovery process in their cases, and 61% said that 

they waited for a discovery motion to become involved.  These responses seem especially telling, 

as they indicate that both district and magistrate judges primarily view themselves as “dispute 

resolvers” rather than “active managers” of the discovery process, with this view being far more 

prevalent (82%) for district judges.  Given the importance that the rulemakers have placed on 
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active judicial monitoring and management to achieve the objective of proportional discovery,214 

the survey responses suggest that much more needs to be done to educate judges about the 

benefits of active case management in achieving proportionality, and their obligation to do so. 

 I asked both district and magistrate judges to identify which of the measures identified in 

Part Two of this thesis as tools to achieve proportionality they had used when ruling on a 

discovery dispute (themselves, or when ruling on objections to a magistrate judge’s discovery 

ruling).  Eighty-six percent of district judges and 93% of magistrate judges had encouraged or 

ordered the parties to cooperate during discovery; 80% of district judges and 75% of magistrate 

judges had imposed sanctions on parties for failure to properly fulfill discovery obligations; 76% 

of district judges and 88% of magistrate judges had ordered that the scope of discovery be 

narrowed; 69% of district judges and 79% of magistrate judges had ordered that discovery be 

conducted in phases; 62% of district judges and 69% of magistrate judges had ordered cost 

shifting from the producing party to the requesting party; 62% of district judges and 74% of 

magistrate judges had adopted informal methods of resolving discovery disputes; 57% of the 

district judges and 62% of magistrate judges had adopted discovery protocols, local rules, or 

standing orders governing the discovery process; 55% of district judges and 41% of magistrate 

judges had prohibited the parties from making boilerplate objections; 45% of district judges and 

59% of magistrate judges had ordered the use of computer search methodology for discovery of 

voluminous ESI; 36% of district judges and 60% of magistrate judges had ordered that discovery 

be obtained from a less burdensome source; 33% of district judges and 63% of magistrate judges 

had ordered sampling when discovery was sought from voluminous sources; 26% of district 

judges and 53% of magistrate judges had issued non-waiver orders pursuant to Fed. R. Evid. 

                                                 
214 See, e.g., supra page 33 (Active Judicial Monitoring and Management of Discovery). 
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502; 1% of district judges and 10% of magistrate judges had capped the amount of time a party 

had to spend on discovery; and 1% of district judges and 18% of magistrate judges had ordered 

the use of special masters or other neutrals to assist the parties during discovery. 

 Several observations may be made from these responses.  First, for most of the 

proportionality techniques identified in Part Two of this thesis, more than 50% of both district 

and magistrate judges had employed them, suggesting that regardless of whether they view 

themselves as active managers of the discovery process or more passive dispute resolvers when 

discovery motions are filed, judges widely are using many of the proportionality tools in 

resolving discovery disputes.  The flip side is that judges may not be sufficiently aware of many 

useful proportionality techniques (or how best to use them), and this suggests that with education 

and encouragement, greater use (and correspondingly more proportionality) may occur.  The 

responses also show that, with the exception of imposing sanctions and prohibiting boilerplate 

objections, magistrate judges have more frequently used the proportionality techniques identified 

in Part Two than district judges.  Given the greater frequency with which magistrate judges have 

to manage discovery and resolve discovery disputes, this is not surprising, but it does underscore 

the need for greater training of district judges if the goal of proportional discovery is to be 

achieved.  Finally, the responses provide useful information to the Federal Judicial Center when 

planning future educational programs on discovery for district and magistrate judges by 

identifying the most useful techniques to focus on, as well as those which appear to be 

underused. 

 I asked both district judges and magistrate judges about the training they had received 

since becoming a judge regarding management of discovery in civil cases.  Specifically, I asked 

the district judges if they had received training about discovery from any source, whether the 
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FJC or another organization.  Fifty-five percent responded that they had, while 45% said they 

had not.  Based on these responses, I refined the question before giving it to the magistrate 

judges, whom I asked how many had received training from the FJC “regarding how to handle 

civil discovery in a manner designed to achieve proportionality (balancing the need of the 

requesting party against the cost and burden to the producing party), considering what is at stake 

or at issue in the litigation.”  Only 25% of the magistrate judges responded that they had received 

such training, while 75% responded that they had not.  The refined question about discovery 

training that I posed to the magistrate judges provides more useful information than the less 

specific question I asked the district judges, because it focused on education from the 

organization principally charged with educating federal judges, as well as on the specific type of 

training that could be expected to have the greatest effect on improving the management of 

discovery to ensure proportionality.  The responses from the district judges suggest that while 

somewhat more than half have had some form of discovery training, nearly half have not.  For 

the magistrate judges, who more often have to deal with management of discovery, three quarters 

had not received any training from the FJC regarding the proportionality requirement that the 

rules impose on federal judges.  These responses suggest that much more needs to be done with 

judicial education if greater proportionality is to be achieved. 

 Finally, I asked both district and magistrate judges about the level of their experience 

with discovery in civil cases before becoming a judge.  Sixty-two percent of the district judges 

and 66% of the magistrate judges reported “extensive” prior experience, 21% of district and 13% 

of magistrate judges reported “some” prior experience, 12% of district judges and 13% of 

magistrate judges reported “little” prior experience, and 5% of district judges and 6% of 

magistrate judges reported no prior experience with discovery in civil cases before becoming a 
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judge.  Overall, the vast majority of federal judges come to the court with at least some discovery 

experience.  Some have extensive experience.  This is reassuring, as the intricacies of the 

discovery rules and practice can be quite challenging for one with no prior exposure to them to 

learn (let alone master), and expecting new judges to be able to manage discovery effectively and 

to achieve proportionality with no prior experience with this complicated area is asking a lot.  

Nonetheless, the responses are a reminder that there are federal judges who come to the bench 

without sufficient prior experience with the civil discovery process who would benefit from 

educational programs designed to teach them the fundamentals of this process and, more 

particularly, the importance of proportionality and the tools to achieve it. 

The surveys conducted for this thesis provide useful insight about the attitudes of district 

and magistrate judges regarding discovery in general, and the obligation to manage discovery to 

ensure proportionality specifically.  They were helpful in part because research failed to reveal 

any similar surveys conducted of federal judges concerning their attitudes towards discovery, 

and none of the surveys that were studied during the Duke Conference were directed at judges 

themselves. That said, it must be acknowledged that a survey of only 110 federal judges cannot 

be regarded as fully representative of the views and experiences of the more than 1200 district 

and magistrate judges who constitute the federal trial judiciary.215  Nevertheless, a sampling of 

nearly 10% of the federal judiciary can provide useful insight regarding their approach to 

handling the discovery process in civil cases, their knowledge of the proportionality requirement, 

their experience with the tools for achieving proportionality, and their level of familiarity with 

discovery practice before becoming judges, at least for the purpose of beginning to understand 

                                                 
215 There are 678 United States district judges.  See “Federal judges and how they get appointed,” 
in “How the Federal Courts Are Organized,” at www.fjc.gov/federal/courts.nsf.  There are 531 
United States magistrate judges.  See “A Guide to the Federal Magistrate Judge System,” at 
www.fedbar.org . 
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the reasons why it has been so difficult to persuade the federal trial judges to fully embrace the 

notion of actively managing discovery to achieve proportionality.  In the final section of this 

thesis, I will draw some conclusions from the research of the cases discussed in Part Two and the 

survey of judges in Part Three, and offer some thoughts about further action that may be 

advisable if the goal of achieving proportional discovery in civil cases is to be realized. 

Part Four:  Concluding Thoughts 

 As shown in Part One of this thesis, since the codification of the federal rules of civil 

procedure in 1938, the Civil Rules Advisory Committee has struggled with how to balance the 

goals of making sure that litigants are able to obtain sufficient factual information about a case to 

ensure that it is tried, settled or disposed of during summary judgment on its merits, without 

imposing excessive burden or cost on the party from whom discovery is sought.  The means that 

the Committee adopted for achieving this delicate balance was the proportionality requirement, 

first introduced into the rules in 1983.  The Committee recognized at the inception of the 

proportionality requirement that its success would depend on the willingness of federal judges to 

“be more aggressive in identifying and discouraging discovery overuse.”216  By 2000, when the 

Committee amended the Rules again to reinforce the proportionality requirement, it 

acknowledged that it had “been told repeatedly that courts have not implemented” the 

                                                 
216 Fed. R. Civ. P. 26(b) (1983) Advisory Committee Note. In 1984, the year following the 
adoption of the proportionality requirement, Chief Justice Burger addressed the American Bar 
Association to provide his assessment of “The State of Justice” in the United States.  Notably, his 
comments addressed discovery abuse as a significant cause of dissatisfaction with the state of 
things in civil litigation.  In discussing what changes were needed to turn things around, he 
emphasized the need for discovery reform, stating “[w]hat this means is that, under the 1983 
[civil] rule changes, judges must not remain aloof from what is going on in a case simply 
because the parties have not presented themselves in the four walls of the courtroom to begin a 
trial.  The 1983 amendments require that judges take a more active role in overseeing the pretrial 
proceedings.” Chief Justice Warren E. Burger, The State of Justice, 70 A.B.A.J. 62, 65 (1984). 
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proportionality limitations on overbroad discovery “with the vigor that was contemplated.”217  

By 2010, following the Duke Conference, the Committee had concluded that rule changes alone 

would not succeed in making “meaningful improvements” in reducing the cost of discovery in 

civil cases.218  Rather, the Committee recognized that the rules needed to be augmented by 

education programs for judges to teach them to take more aggressive action to prevent overbroad 

discovery.219  When the Committee proposed the 2015 amendments to the Civil Rules, it noted 

that the success of the new rules would require three essential ingredients: cooperation, 

proportionality and “sustained, active, hands-on judicial case management,” and it again 

recognized the need for educating judges about the importance of active case management to 

enable the new rules to succeed.220  And, as shown in the discussion at Part Two B.1,221 active 

judicial case management is the most important of all the tools for achieving proportionality that 

the cases analyzed in Part Two identify.  It does not seem an exaggeration to say that without 

active “hands on” judicial monitoring of the discovery process in all cases, and intervention to 

manage more actively those cases that require it, the goal of achieving proportional discovery 

never will be achieved—indeed thirty years of rulemaking efforts without apparent success 

seems to have established this rather firmly.   

 It also seems clear based on the results of the case analysis in Part Two that, when judges 

are willing to become involved in the discovery process, there are abundant tools available for 

them to use to do so.  And, the survey results show that most of these tools have enjoyed 

widespread use by federal judges.  If parties and judges can achieve proportional discovery 

                                                 
217 Advisory Committee Note (2000) (discussing change to Rule 26(b)(1)). 
218 Supra, note 33.  
219 Supra, note 33, at 4. 
220 Judge Campbell Memorandum, supra note 26, at Appendix B 2-3. 
221 Supra, page 33 (Active Judicial Monitoring and Management of Discovery).  
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through the use of the tools the judges have at their disposal, then the widely held view that the 

serial changes to the Rules to require proportionality have not been successful must in large part 

be attributed to the reluctance of the judges to embrace the notion that they must become active 

in the management of the discovery process from its inception, and not passively wait until there 

is a dispute, and then resolve only that particular dispute. 

  The survey results show that the attitudes of a substantial number of federal judges (82% 

of district judges and 61% of magistrate judges) do not appear to be in sync with the expectation 

of the Rules that they actively monitor and manage the discovery process to achieve 

proportionality.  What the survey does not show, however, is why so many judges feel this way, 

and there are many possible explanations that may account for it.  

 It may be that some judges simply are opposed to the idea that they must be responsible 

for management of the discovery process—are just philosophically opposed to doing so—and 

will not find persuasive efforts to convince them otherwise.  As one federal judge recently 

expressed: 

The job of a judge is to adjudicate—to decide disputes presented by litigants.  
Performing that task fairly and efficiently of course involves management of the 
docket; but management of discovery in individual cases ordinarily should be left 
to the lawyers . . . . Absent a dispute for the judge to decide, the judge should trust 
the lawyers and thus leave them free to manage their cases as they see fit, for 
competent case management involves considerations that are beyond the ken of 
the judge and outside the province of the rules by which a judge’s decisions 
should be governed.222  
 

As a practical matter, regardless of what the Rules may say, a federal judge who does not accept 

the notion that he or she must actively manage the discovery process has considerable power to 

simply decline to do so, and there is little that can be done about it.   

                                                 
222Point-Counterpoint: Doing Discovery Right, Judge Leon Holmes and Magistrate Judge Craig 
Shaffer Compare the Merits of Proactive Versus Passive Pretrial Judicial Discovery 
Management, Judicature, Summer 2015 at 67-73 (Comments of Judge Leon Holmes). 
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 It may also be that some judges are not opposed to actively managing the discovery in 

their cases, but simply are overwhelmed by the number of cases that they have and do not have 

the time to do more than wait for a dispute, and then resolve it (themselves, or by referring it to a 

magistrate judge or other judicial adjunct). It takes time to actively monitor the discovery 

process.  The judge must review the pleadings to see what is at issue in the case, confer with the 

lawyers (either in person or telephonically), and then determine what discovery, and in what 

sequence, is appropriate given what is at stake in the litigation.  Where the lawsuit seeks only 

money damages, and it is easy to predict the range of probable outcomes, this task can be done 

quickly.  But if the case is complex, involves many parties (who may not be inclined to 

cooperate), or what is at stake is not monetary, deciding on an appropriate discovery plan at the 

beginning of a case can be a difficult and time-consuming thing for a judge to do.  Without 

training on how to do so efficiently, and the proper tools to use, an overworked judge may 

simply be unable to actively manage the process. 

 It may also be that some judges do not actively manage the discovery in their cases 

because they have never received training to do so.  Even judges with extensive experience in 

civil discovery before they become judges do not necessarily appreciate the benefits of active 

management of discovery.  After all, as lawyers, they were used to managing the discovery in 

their own cases, and may have practiced before judges who did not become involved in 

discovery until there was a dispute.  Without training to show them the benefits of active 

management of discovery, and the tools for doing so, it is unrealistic to expect them to develop 

that approach all on their own.  And, as the survey reveals, nearly half of the district judges have 

had no training at all since becoming a judge on how to manage the discovery process, and 

nearly three-quarters of the magistrate judges—who handle most of the discovery disputes in 
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federal court—have had no training at all in the proportionality requirement or how to manage 

cases to achieve it. 

Judges are appointed with varying experience as attorneys.  The number of judges who 

were prosecutors or defense counsel in criminal cases, or engaged in administrative law or 

commercial law fields that did not give them experience in civil discovery before being 

appointed will vary over time.  There must be a consistent emphasis during judicial education 

programs on the importance of achieving proportional discovery and the management tools 

available to do so effectively.  Waiting until the discovery rules have been amended to 

implement judicial education about how best to monitor and manage discovery will be far less 

effective in achieving the goal of proportionality than consistent education on this topic on an 

ongoing basis with adjustments in emphasis depending on the experience mix of the judges being 

trained. 

 There are several significant take-away points that this thesis raises.  First, we really do 

not know why it is that the judges have been reluctant to embrace the notion of actively 

managing the civil discovery process, and this is a matter that is deserving of further exploration.  

If active management is essential to achieving proportionality, and if the judges are resistant to 

doing so, learning the reasons why seems essential to figuring out how to effectively address the 

problem.  Without further study, rulemakers will have to continue to amend the rules based on 

anecdotal information, rather than specific data.  If the goal of achieving proportionality is worth 

the time and effort that has been spent on it (without yet achieving success), then surely it is 

worth the additional time and expense to better understand the reasons why so many judges resist 

active management of the discovery process.  The Federal Judicial Center, which is the research 

and education branch of the federal judiciary, should consider a comprehensive survey of federal 
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judges to better learn about their attitudes and practices regarding discovery.  Once judges have 

been given the tools for achieving proportionality, they must be encouraged to use them, if only 

because it is in their own self-interest to do so.  Judges who actively monitor discovery in all 

their cases, and who swiftly intervene to more directly manage cases where problems develop, 

find that they have fewer discovery disputes overall, resolve those they do have more quickly, 

and thereby have more time to devote to the substantive issues in their cases. 

Second, there is a clear need for more extensive education of judges in how to effectively 

manage discovery to achieve proportionality.  The number of judges who have had little or no 

training regarding proportionality is significant, and initial training for newly appointed judges 

and continuing education for others seems essential to achieving the goal of proportionality.  

Because there are so many effective tools to achieve proportional discovery, training that is 

aimed at showing judges how to do so should be a priority.  Moreover, it should not be relegated 

to optional “break-out” sessions at judicial training programs, but instead should be required 

training of sufficient length and detail to give judges a strong foundation in exactly how to 

effectively manage discovery.  Such education ideally should include practice using the 

proportionality tools in realistic case settings that allow the judges to appreciate the warning 

signals that discovery needs individualized management and to use the tools identified in Part 

Two of this thesis.  Further, developing sample orders, protocols, local rules and guidelines, as 

well as written and recorded reference tools that judges may access on the website of the Federal 

Judicial Center would allow judges to follow up live training sessions with additional 

educational materials that would make it easier for them to master the skill of active management 

of discovery. 
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Finally, there are ninety-four federal judicial districts in the United States.223  Each court 

reflects the experience, culture, and customs of the judges and lawyers of that district. Many 

courts and judges likely have developed protocols, local rules, guidelines, and standard 

procedures that have proven effective in the management of discovery in civil cases.  A 

systematic effort to identify what courts already have been doing that actually works should be 

undertaken so that the successes of those courts may be shared with others, educational programs 

may be tailored with this experience in mind, and materials may be archived for judges in other 

locations to use. 

If the changes to the Civil Rules adopted in 2015 are to finally break the cycle of 

unsuccessful amendments to the rules to achieve proportionality, then the rule changes must be 

simply the first of many steps taken to achieve the goal.  More study of the reasons why judges 

resist active management of discovery will suggest better ways to overcome this reluctance.  

More extensive and practical education of judges as to how they may use the many tools to 

achieve proportionality and recognize the warning signs that threaten to undermine it also will 

ensure that judges know about the tools they need, how they may be employed most effectively, 

and why it is in their self-interest to do so.  And harvesting the experience of judges and courts 

that already have figured out effective means to promote proportional discovery and making it 

available for other judges and courts will go a long way towards ensuring that, a decade from 

now, future members of the Civil Rules Advisory Committee are not again going through the 

amendment process to say—once more—that judges need to ensure that discovery is 

proportional.  This thesis has shown that tools exist to achieve proportional discovery.  What 

remains is to see whether the research, resources and educational effort needed to overcome 

                                                 
223 See Court Role and Structure, available at www.uscourts.gov/about-federal-courts/court-role-
and-structure (last visited Jan. 22, 2016). 

http://www.uscourts.gov/about-federal-courts/court-role-and-structure
http://www.uscourts.gov/about-federal-courts/court-role-and-structure
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judicial reluctance to adopt active hands-on management of discovery can be mustered to get the 

job done.  Only if this occurs will it be possible to “stop the insanity.” 
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The First 100 Days (or so) of the 2015 
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John M. Barkett 
Shook, Hardy & Bacon L.L.P. 
Miami, Florida 

INTRODUCTION  
Major changes to the Federal Rules of Civil Procedure became effective on December 1, 2015.  Chief Justice 
Roberts’ year-end report on the judiciary highlighted these changes.  The Chief Justice emphasized the 
importance of the engaged judge,1 and charged opposing counsel in litigation to engage in “cost-effective 
litigation” and assume “shared responsibility” to achieve “just results.”2  He spoke of the “commitment” of 
both judges and lawyers to have a legal culture that reflects the “values” all Americans share to obtain “speedy, 
fair, and efficient justice.”  While acknowledging he is not the first to address the need for culture change, he 
explained that he was “motivated to address the subject now because the 2015 civil rules amendments provide 
a concrete opportunity for actually getting something done.”Echoing the hopes of everyone interested in the 
effective administration of justice, he concluded: “We should not miss the opportunity to help ensure that 
federal court litigation does not degenerate into wasteful clashes over matters that have little to do with 
achieving a just result.” 

So, after 100 days or so, how are the Bench and Bar doing to meet the Chief Justice’s challenge?3  Here’s a 
narrative report card based on a small sampling of the numerous decisions that have been rendered since 
December 1, 2015, focusing on the changes to Rules 1, 26(b)(1), and 37(e). 

                                                        
1 “Experience has shown, however, that judges who are knowledgeable, actively engaged, and accessible early in 

the process are far more effective in resolving cases fairly and efficiently, because they can identify the critical 
issues, determine the appropriate breadth of discovery, and curtail dilatory tactics, gamesmanship, and procedural 
posturing.” 

2 “As for the lawyers, most will readily agree—in the abstract—that they have an obligation to their clients, and to the 
justice system, to avoid antagonistic tactics, wasteful procedural maneuvers, and teetering brinksmanship. I cannot 
believe that many members of the bar went to law school because of a burning desire to spend their professional 
life wearing down opponents with creatively burdensome discovery requests or evading legitimate requests through 
dilatory tactics. The test for plaintiffs’ and defendants’ counsel alike is whether they will affirmatively search out 
cooperative solutions, chart a cost-effective course of litigation, and assume shared responsibility with opposing 
counsel to achieve just results.” 

3 In transmitting the proposed rules amendments to Congress on April 29, 2015, the Chief Justice included an order 
providing in part that "the foregoing amendments to the Federal Rules of Civil Procedure shall take effect on 
December 1, 2015, and shall govern in all proceedings in civil cases thereafter commenced and, insofar as just and 
practicable, all proceedings then pending." 2015 U.S. Order 0017.  This was consistent with the Court’s authority: 
“The Supreme Court may fix the extent to which such rule [of procedure or evidence] shall apply to proceedings 
then pending, except that the Supreme Court shall not require the application of such rule to further proceedings 
then pending to the extent that, in the opinion of the court in which such proceedings are pending, the application of 
such rule in such proceedings would not be feasible or would work injustice, in which event the former rule applies.”  
28 U.S.C. § 2074(a).  Most of the post-December 1, 2015 decisions have applied the amendments, but there are 
exceptions.  E.g., Stinson v. City of New York, 2016 U.S. Dist. LEXIS 868, *14-15 n.5 (S.D.N.Y. Jan. 5, 2016) 
(electing not to apply new Rule 37(e) where both electronically stored information and hard copy documents were 
lost and the matter was fully briefed before December 1, 2015). 



4  

783548 v2  Copyright John M. Barkett 2016 

 

 

RULE 1: THE DUTY OF COURTS AND PARTIES TO ACHIEVE JUST, SPEEDY AND 
INEXPENSIVE (JSI) DETERMINATIONS 
Rule 1 now directs that the Federal Rules "should be construed, administered, and employed by the court and 
the parties to secure the just, speedy, and inexpensive determination of every action and proceeding."  In his 
2015 report on the Federal Judiciary, Chief Justice Roberts wrote that lawyers representing adverse parties 
"have an affirmative duty to work together, and with the court, to achieve prompt and efficient resolutions of 
disputes." The Chief Justice added that the 2015 amendments "are a major stride towards a better federal court 
system," but he acknowledged that the goals of Rule 1 will be achieved only "if the entire legal community, 
including the bench, bar, and legal academy, step up to the challenge of making real change." Judges, he wrote, 
should “take on a stewardship role, managing their cases from the onset rather than allowing parties alone to 
dictate the scope of discovery," and should engage in early case management to "identify the critical issues, 
determine the appropriate breadth of discovery, and curtail dilatory tactics, gamesmanship, and procedural 
posturing." He admonished judges and lawyers to "engineer a change in our legal culture that places a 
premium on the public's interest in speedy, fair, and efficient justice."4 

Taking these changes to heart, the court in Morrison v. Quest Diagnostics Inc., 2016 U.S. Dist. LEXIS 10158 
(D. Nev. Jan. 27, 2016) took a hard look at plaintiff’s numerous tort claims arising out of an allegedly false 
diagnosis that a fighter named Tommy Morrison had the HIV virus and the resulting damages allegedly 
suffered by the suspension of Mr. Morrison from the World Boxing Organization as a result of the diagnosis. 
“The court is mindful of the need for active judicial management to tailor discovery to the needs of the case to 
accomplish the goal of Rule 1. Defendants are entitled to discovery from Morrison about her claims and 
alleged damages. However, the majority of Defendants discovery requests are patently overbroad on their 
face.”  Id. at *19.  The court then proceeded to grant defendants’ motion to compel as to the matters that 
plaintiff had put in issue but nothing more:  

However, the vast majority of the Defendants' discovery requests are patently overbroad on 
their face. Defendants' motion to compel does not provide the court with any information 
about who the individuals and entities named in the requests are to enable the court to 
evaluate whether the requests seek relevant and discoverable information. Most of the 
requests have no temporal limitation at all. Many of the requests are not limited to the subject 
matter of the Plaintiff's claims or Defendants' unarticulated  defenses. A number of the 
requests for production are outright offensive in requesting, for example, all HIV test results 

                                                        
4 The Advisory Note accompanying Rule 1 makes the same point in slightly different text: “Rule 1 is amended to 

emphasize that just as the court should construe and administer these rules to secure the just, speedy, and 
inexpensive determination of every action, so the parties share the responsibility to employ the rules in the same 
way. Most lawyers and parties cooperate to achieve these ends. But discussions of ways to improve the 
administration of civil justice regularly include pleas to discourage over-use, misuse, and abuse of procedural tools 
that increase cost and result in delay. Effective advocacy is consistent with — and indeed depends upon — 
cooperative and proportional use of procedure.” 
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of Patricia Harding Morrison, and "any documents" related to any criminal offense that 
Morrison or Tommy Morrison "was accused or charged". The court finds moving Defendants 
did not comply with their certification obligations under Rule 26(g). 

Id. at *22-23. 

Amended Rule 1 was also invoked by the court in Webb v. Tabsin Indus. Corp., 2016 U.S. Dist. LEXIS 14020 
(M.D. Pa. Feb. 5, 2016) in denying a motion by Webb for leave to find a new expert witness (after Webb’s 
original expert withdrew just before a Daubert hearing and shortly before trial).  The result may not have been 
affected by Rule 1, but the court’s invocation of Rule 1 suggests that the addition of the word “parties” needs 
to be taken seriously: 

The Court would also point out that such a request to forestall the litigation and place it on 
hiatus until a new expert is found and Defendant can become reoriented flatly contradicts 
amended Federal Rule of Civil Procedure 1. Rule 1 now mandates that the federal rules be 
"employed by the court and the parties to secure the just, speedy, and inexpensive 
determination of every action and proceeding." The Advisory Committee Notes to 2015 
Amendments to Rule 1 explain that "just as the court should construe and administer these 
rules to secure the just, speedy, and inexpensive determination of every action, so the parties 
share the responsibility to employ the rules in the same way." Thus, according to the Advisory 
Committee Notes, "[e]ffective advocacy is consistent with—and indeed depends upon—
cooperative and proportional use of procedure." 

Id. at *21-22. 

In Wide Voice, LLC v. Sprint Communications Co., L.P., 2016 U.S. Dist. LEXIS 4104 (D. Nev. Jan. 12, 2016), 
Sprint filed a motion to dismiss all but count five of a seven-count complaint.  Sprint moved to stay all 
discovery as well, based in part on amended Rule 1.  The motion to stay was denied, but the court decided to 
phase discovery focused only on count five until it ruled on the motion to dismiss: 

At this stage in litigation, sequenced discovery will benefit both parties. The court orders the 
parties to prioritize discovery on Wide Voice's breach of contract claim (count five). To the 
extent count-five discovery includes discovery on Wide Voice's other counts, such discovery is 
permitted. The parties may not engage in discovery specific only to counts one, two, three, 
four, six, and seven until Sprint's pending motion to dismiss (Doc. #13) is decided. 

Id. at *6. 

Wichansky v. Zowine, 2016 U.S. Dist. LEXIS 37065 (D. Ariz. Mar. 22, 2016) involved a proposed pretrial 
order that identified more than 2,700 exhibits, and 10,500 pages in deposition transcript designations.  Plaintiff 
was seeking 182 hours of trial time, the equivalent of 33 trial days.  Defendant was seeking 17 trial days.  Id. at 
*4.  Invoking amended Rule 1, the court allotted 28 hours of trial time to plaintiff and 27 hours to defendants, 
which would include opening and closing statements, direct examination, and cross examination: 

Despite the ultra-litigious nature of this case, the Court is still striving to achieve Rule 1's 
goal of a "just, speedy, and inexpensive determination" of this action. The Court reminds the 
parties and counsel that they too have a duty to achieve this goal. Rule 1 requires "the court 
and the parties" to work toward this end. Fed. R. Civ. P. 1 (emphasis added). The Advisory 
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Committee Note to Rule 1 makes clear that "the parties share the responsibility" to achieve 
Rule 1's goal, and emphasizes that "[e]ffective advocacy is consistent with -- and indeed 
depends upon - cooperative and proportional use" of the rules of procedure. Id., Adv. 
Committee Note (2015). The parties should cooperate during trial to minimize delay and 
wasted time. Stipulations should be made on matters not disputed and on evidentiary 
foundations that clearly could be laid but would only consume valuable time before the jury. 
Each side shall also provide the opposing side with 24 hours' notice of the witnesses who will 
be called on a given day. 

Id. at *5-6.5 

The early returns are promising.  Rule 1 will have an effect on how courts deal with discovery disputes moving 
forward.6 

 “RELEVANT TO THE SUBJECT MATTER OF THE ACTION” IS GONE; OR IS IT? 
When what became Rule 26(b)(1) was adopted in 1938, it was entitled, “Rule 26.  Depositions Pending Action. 
… (b) Scope of Examination,” and provided that a deponent  

may be examined regarding any matter, not privileged, which is relevant to the subject matter 
involved in the pending action, whether relating to the claim or defense of any other party, 
including the existence, description, nature, custody, condition, and location of any books, 
documents, or other tangible things and the identity and location of persons having 
knowledge of relevant facts. 

In 1970, Rule 26(b)(1) became the scope of all discovery.  The “Scope of Examination” phrase morphed into 
“Discovery Scope and Limits” as the heading for Rule 26(b), and Rule 26(b)(1)’s title was changed to “Scope 
in General.” The first sentence of Rule 26(b)(1) then read:   

Parties may obtain discovery regarding any matter, not privileged, which is relevant to the 
subject matter involved in the pending action, whether it relates to the claim or defense of the 
party seeking discovery or the claim or defense of any other party. 

In 2000, the Supreme Court approved a change in Rule 26(b)(1) that limited discovery to information relevant 
to any party’s claim or defense.  For information “relevant to the subject matter involved in the action,” a 
“good cause” requirement was added.  Foreshadowing the 2015 amendment to Rule 26(b)(1), the Court also 
approved of the 2000 Advisory Committee Note to Rule 26(b)(1), which explained: 

The amendment is designed to involve the court more actively in regulating the breadth of 
sweeping or contentious discovery. The Committee has been informed repeatedly by lawyers 

                                                        
5 The opinion was written by the Honorable David G. Campbell, who chaired the Civil Rules Advisory Committee 

when the amendment to Rule 1 was adopted. 
6 There are over 70 references in the Federal Rules of Civil Procedure to some form of the word “reasonable” and 

approximately 25 of those references are in Rules 26-36.  That should provide courts and parties some idea of the 
conduct envisioned by Rule 1. 
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that involvement of the court in managing discovery is an important method of controlling 
problems of inappropriately broad discovery. Increasing the availability of judicial officers to 
resolve discovery disputes and increasing court management of discovery were both strongly 
endorsed by the attorneys surveyed by the Federal Judicial Center. 

… 

The Committee intends that the parties and the court focus on the actual claims and defenses 
involved in the action. 

… 

In general, it is hoped that reasonable lawyers can cooperate to manage discovery without 
the need for judicial intervention. When judicial intervention is invoked, the actual scope of 
discovery should be determined according to the reasonable needs of the action. The court 
may permit broader discovery in a particular case depending on the circumstances of the 
case, the nature of the claims and defenses, and the scope of the discovery requested. 

This change was universally ignored, or subsumed by courts’ reliance on the phrase, “reasonably calculated to 
lead to admissible evidence,” to evaluate discovery requests.  Hence it should not have surprised anyone that in 
2015, the text, “For good cause, the court may order discovery of any matter relevant to the subject matter 
involved in the action,” was removed from Rule 26(b)(1) by the Supreme Court. 

So how have courts responded?  

La. Crawfish Producers Ass’n – West v. Mallard Basin, Inc., 2015 U.S. Dist. LEXIS 163230 (W.D. La.  Dec. 4, 
2015) resulted in the granting of a motion to compel entry onto land for an inspection in connection with 
plaintiffs’ claim under the National Environmental Policy Act.  After citing amended Rule 26(b)(1), the court 
explained how to construe the word “relevant” in amended Rule 26(b)(1): “The term ‘relevant’ in Rule 26 is 
‘construed broadly to encompass any matter that bears on, or that reasonably could lead to other matter that 
could bear on, any issue that is or may be in the case.’ Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 
(1978).”  Id. at *10. 

Lightsquared Inc. v. Deere & Co., Cosby, 2015 U.S. Dist. LEXIS 166403 (S.D.N.Y. Dec. 10, 2015) also joined 
the Oppenheimer bandwagon.  The case involved claims for negligent misrepresentation and constructive 
fraud.  The discovery dispute was over production of documents from the 2010-2012 time period.  The court 
ordered the production of documents because defendants were still discussing in this time frame the material 
facts allegedly misrepresented.  On relevance, the court also quoted Oppenheimer:   

While discovery no longer extends to anything related to the "subject matter" of the litigation, 
relevance is still to be "construed broadly to encompass any matter that bears on, or that 
reasonably could lead to other matter that could bear on" any party's claim or defense. 
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351, (1978). 

Id. at *7. 

Green v. Cosby, 2015 U.S. Dist. LEXIS 173475 (D. Mass. Dec. 31, 2015), where a pro se plaintiff served a 
subpoena that was quashed, also relied on Oppenheimer:  
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As the Supreme Court has instructed, because discovery itself is designed to help define and 
clarify the issues, the limits set forth in Rule 26 must be construed broadly to encompass any 
matter that bears on, or that reasonably could lead to other matters that could bear on, any 
issue that is or may be in the case. 

Id. at *9 (quoting In re New England Compounding Pharmacy, Inc. Products Liability Litig.,2013 U.S. Dist. 
LEXIS 161652 at *4 (D. Mass. Nov. 13, 2013) which quoted Oppenheimer). 

After explaining amended Rule 26(b)(1), the court in United States v. CA, Inc., 2016 WL 74394, *7 (D.D.C. 
Jan. 6, 2016) also invoked Oppenheimer: “Like before, relevance is still to be ‘construed broadly to encompass 
any matter that bears on, or that reasonably could lead to other matter that could bear on’ any party’s claim or 
defense.”  Id. at *7. 

Hadfield v. Newpage Corp., 2016 U.S. Dist. LEXIS 12744 (W.D. Ky. Feb. 3, 2016) also relied on 
Oppenheimer.  After citing to the amended text of Rule 26(b)(1) and the Oppenheimer “relevant to the subject 
matter” sentence, the court then wrote, “Considering the spirit and purpose of the Civil Rules,” the threshold 
for relevance “is relatively low.”  Id. at *9.7 

It is true that the text quoted in these decisions appears in Oppenheimer, but isolating this text proves the 
danger of ignoring its context. As explained above, at the time Rule 26(b)(1) provided: “Parties may obtain 
discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending 
action, whether it relates to the claim or defense of the party seeking discovery or the claim or defense of any 
other party.”  Justice Powell wrote in Oppenheimer that this text had been earlier construed by the Supreme 
Court:  

The key phrase in this definition – “relevant to the subject matter involved in the pending 
action” -- has been construed broadly to encompass any matter that bears on, or that 
reasonably could lead to other matter that could bear on, any issue that is or may be in the 
case. See Hickman v. Taylor, 329 U.S. 495, 501 (1947).8 

The courts quoting Oppenheimer facilely ignore the fact that Justice Powell’s characterization of “relevance” 
related to the phrase “relevant to the subject matter involved in the pending action.”  As explained above, the 

                                                        
7 The court then supported this statement by citation to two pre-December 1, 2015 decisions, John Wiley & Sons, Inc. 

v. Book Dog Books, LLC, 298 F.R.D. 184, 186 (S.D.N.Y. 2014) and Wrangen v. Pa. Lumbermans Mut. Ins. Co., 593 
F. Supp. 2d 1273, 1278 (S.D. Fla. 2008).  These cases reference, respectively, the “reasonably calculated” and 
“relevant to the subject matter” phrases of old Rule 26(b)(1) that were eliminated by the Supreme Court in the 
December 1, 2015 amendments. 

8 The actual holding in Oppenheimer was a reversal of a decision that required, under the discovery rules, the 
defendants to pay $16,000 to identify members of a certified class who had bought shares in an investment fund, 
and had been allegedly deceived by misleading prospectuses and annual reports:  “Respondents' attempt to obtain 
the class members' names and addresses cannot be forced into the concept of ‘relevancy’ described above.” 437 
U.S. at 352. 
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Supreme Court demoted this clause in 2000 within Rule 26(b)(1) and limited its availability to a showing of 
“good cause.”  And in 2015, the Supreme Court removed the text altogether from Rule 26(b)(1).9 

“Relevance” no longer relates to “any issue that is or may be in the case”—the words used by Justice Powell to 
explicate “relevant to the subject matter involved in the action.” Nor does it relate to any matter “that 
reasonably could lead to other matters that bear on” any issue that is or may be in the case.  That’s “reasonably 
calculated” language, and that part of the rule has also been amended as explained further below. Rather, 
relevance now relates to “claims or defenses,” and such relevant information must also be proportional to the 
needs of the case taking into account the factors set forth in Rule 26(b)(1). 

It is also noteworthy that Justice Powell used the phrases “has been construed” and cites with a “see” 
reference, Hickman v. Taylor, 329 U.S. 495, 501 (1947), in support of his statement about the breadth of 
“relevance to the subject matter of the action.”   Justice Powell was referring to this text from Hickman: 

The various instruments of discovery now serve (1) as a device, along with the pre-trial 
hearing under Rule 16, to narrow and clarify the basic issues between the parties, and (2) as 
a device for ascertaining the facts, or information as to the existence or whereabouts of facts, 
relative to those issues. Thus civil trials in the federal courts no longer need be carried on in 
the dark. The way is now clear, consistent with recognized privileges, for the parties to obtain 
the fullest possible knowledge of the issues and facts before trial. 

Presumably, Justice Powell in Oppenheimer was referring to the way being “now clear, consistent with 
recognized privileges for the parties to obtain the fullest possible knowledge of the issues and facts before 
trial.”  By comparing the text in Hickman to the text of what was then Rule 26(b), the Court in Hickman was 
referring to the “Scope of Examination” which was the title of Rule 26(b); i.e., deposition discovery, which 
eliminated trials carried on “in the dark” by allowing depositions to occur without leave of court.  The phrase, 
“The way is now clear, consistent with recognized privileges,” related to the text of Rule 26(b) that a deponent 
“may be examined regarding any matter, not privileged.”  And obtaining “the fullest possible knowledge of the 
issues and facts before trial” related to the scope of examination listed in Rule 26(b): matters relevant to the 
subject matter of the action, whether relating to the claim or defense of any other party, and “including the 
existence, description, nature, custody, condition, and location of any books, documents, or other tangible 
things and the identity and location of persons having knowledge of relevant facts.” 

Information relevant to a claim or defense is information that relates to proof of the elements of a claim or the 
elements of a defense, or information that goes to the credibility of witnesses being used to support an element 
of a claim or defense.  It is designed to be flexible, but not unbounded.  Its contours should be determined 
case-by-case by engaged judges who take the time to understand the facts in issue, and the law that will be 

                                                        
9 Wit v. United Behavioral Health, 2016 WL 258604, *10-11 (N.D. Cal. Jan. 21, 2016) did quote the entire sentence 

from Oppenheimer to support a statement that the “relevance requirement of Rule 26(b)(1) has been construed 
broadly.”  The court allowed discovery of documents not related to the claims in issue because the documents 
might shed light on policies and procedures of the defendant “generally” and “therefore meet the low threshold for 
relevance of Rule 26.”  The court failed to note that “relevant to the subject matter of the action” had been deleted 
by the Supreme Court in amended Rule 26(b)(1). CTB, Inc. v. Hog Slat, Inc., 2016 U.S. Dist. LEXIS 39024 
(E.D.N.C. Mar. 23, 2016) said that relevance has been “‘broadly construed to encompass any possibility that the 
information sought may be relevant to the claim or defense of any party.’”  Id. at *10 (quoting EEOC v. Sheffield Fin. 
LLC, 2007 U.S. Dist. LEXIS 43070 (M.D.N.C. Jun. 13, 2007). When one traces back the origin of this quote, it 
originated in connection with the version of Rule 26(b)(1) discussed in Oppenheimer and Hickman v. Taylor. 
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applied to those facts, just as that same engaged judge will also evaluate how, in relation to relevant 
information, to promote proportionality without compromising justice. 

REASONABLY CALCULATED TO LEAD TO THE DISCOVERY OF ADMISSIBLE 
EVIDENCE—THE PHOENIX OF A MISUNDERSTOOD RULE 
The phrase, “reasonably calculated to lead to the discovery of admissible evidence” was deleted from Rule 
26(b)(1) effective December 1, 2015.  There was good reason for the deletion.  The phrase was never intended 
to represent the scope of document discovery.   

Let me explain.  This clause was added to what was then Rule 26(b) in 1946, eight years after the federal rules 
of civil procedure went into effect.  As noted above, at the time, Rule 26(b) represented the scope of deposition 
discovery only.  Under what was then Rule 26(a), a party could notice a deposition without court involvement 
at any time after an answer was filed, but to obtain documents under Rule 34, a party had to ask for 
“designated” documents, file a motion, and show good cause, and even then the court could prescribe “terms 
and conditions” for the document discovery “as are just.”10  In other words, for document production, the 
judge was the gatekeeper. 

But shortly after the Rules went into effect in September 1938, lawyers defending depositions were objecting 
to deposition questions that called for hearsay testimony, and some judges in post-deposition motion practice 
were sustaining these objections. So the Civil Rules Advisory Committee added to Rule 26(b)(1) a sentence 

                                                        
10 Until 1970, Rule 34 provided: Upon motion of any party showing good cause therefor and upon notice to all 

other parties, the court in which an action is pending may (1) order any party to produce and permit the 
inspection and copying or photographing, by or on behalf of the moving party, of any designated documents, 
papers, books, accounts, letters, photographs, objects, or tangible things, not privileged, which constitute or contain 
evidence material to any matter involved in the action and which are in his possession, custody, or control; or (2) 
order any party to permit entry upon designated land or other property in his possession or control for the purpose 
of inspecting, measuring, surveying, or photographing the property or any designated relevant object or operation 
thereon. The order shall specify the time, place, and manner of making the inspection and taking the copies and 
photographs and may prescribe such terms and conditions as are just.”  (Emphasis added.)  In 1946, Rule 34 
was amended but without changing the good cause requirement or the reference to “designated” documents.  As to 
the latter, the Advisory Committee note explained that while removal of the word “designated” was urged upon the 
Committee, no change would be made.  The Committee Note read:  

  

 An objection has been made that the word “designated” in Rule 34 has been construed with 
undue strictness in some district court cases so as to require great and impracticable specificity in 
the description of documents, papers, books, etc., sought to be inspected. The Committee, 
however, believes that no amendment is needed, and that the proper meaning of “designated” as 
requiring specificity has already been delineated by the Supreme Court. See Brown v. United 
States (1928) 276 U.S. 134, 143 (“The subpoena . . . specifies . . . with reasonable particularity 
the subjects to which the documents called for related.”); Consolidated Rendering Co. v. Vermont 
(1908) 207 U.S. 541, 554 (“We see no reason why all such books, papers and correspondence 
which related to the subject of inquiry, and were described with reasonable detail, should not be 
called for and the company directed to produce them. Otherwise, the State would be compelled to 
designate each particular paper which it desired, which presupposes an accurate knowledge of 
such papers, which the tribunal desiring the papers would probably rarely, if ever, have.”). 
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that overruled these judges and made it clear that if deposition questions were reasonably calculated to lead to 
admissible evidence, they were permissible.11 

In 1970, Rule 26(b)(1) became the scope of all discovery, and the good cause/motion requirement to obtain 
documents was removed from Rule 34, taking judges out of the document-production gatekeeping business 
just around the time the copy machine was creating growing needs for paper storage space, and without any 
thought given to the era of electronically stored information (ESI). 

The Advisory Committee sought to reduce the scope of discovery in 2000, in part, by repositioning 
“reasonably calculated to lead to the discovery of admissible evidence” and stating that information sought via 
this mechanism also had to be “relevant’ referring back to “any nonprivileged matter relevant to any party’s 
claim or defense.”12 

In the ensuing 15 years, however, “reasonably calculated to lead to the discovery of admissible evidence” 
remained the focal point of opinions by district court and magistrate judges, despite the best efforts of the 
Supreme Court in its approval of the 2000 amendment to Rule 26(b)(1) that included the Advisory Committee 
note explaining that the amendment “is designed to involve the court more actively in regulating the breadth of 
sweeping or contentious discovery.” 

So in 2015, the Supreme Court approved the removal of “reasonably calculated” from Rule 26(b)(1) and 
replaced it with the sentence that, “Information within this scope of discovery need not be admissible in 
evidence to be discoverable.”  (Emphasis added.) 

However, since December 1, 2015, like the phoenix that is reborn every time it dies, the elimination of 
“reasonably calculated” from Rule 26(b)(1) has been overlooked by several judges. 

                                                        
11 The discovery rules in 1938 were primarily about depositions. In 1951, Dean and later Judge Charles Clark, who 

was the reporter to the Advisory Committee, presided over “A Symposium on the Use of Depositions and Discovery 
Under the Federal Rules.”  The speakers discussed their experiences under the “new” rules of civil procedure in 
both routine cases and what was referred to as the “big case.”  One of the speakers reported on a field study 
conducted under the auspices of the Administrative Office of the United States Courts.  Court records in New York, 
Philadelphia, Baltimore, Alexandria, VA, and Chicago, primarily for the year 1948, were studied.  These were the 
results reported at the Symposium: “Discovery was most popular in Philadelphia. Thirty-seven percent of the cases 
filed there in 1948 used some form of discovery. It was next in popularity in New York, then Chicago, followed by 
Baltimore, and last Alexandria, Virginia. … Of the discovery devices, the deposition was most popular. It was used 
in 14 percent of the cases. Following closely, we have the interrogatory, used in 13 percent of the cases, and, 
trailing much further behind, motions to produce (4 percent), then requests for admissions (3 percent), and lastly, 
motions for physical examination (.3 percent).”  121 F.R.D. 131, at 2-3 (1951).  With respect to motions to produce, 
the researcher reported —prophetically, in hindsight — that motions to produce could be likened “in military terms, 
to heavy artillery, reaching far beyond the enemy lines and striking at his own personal papers and records.  Their 
use may be this infrequent because there are alternatives. Much material can be obtained by subpoena duces 
tecum in connection with the taking of depositions, and in Philadelphia, until last year, copies of papers could be 
obtained by interrogatory.”  Id. at 136-37.  As between plaintiffs and defendants, he reported that motions to 
produce were used “overwhelmingly by the plaintiffs, and the material sought is almost always a paper of some 
sort.”  Id. at 137.  Much of the rest of the conference focused on the effect of depositions on civil litigation.  Indeed, 
the title of the symposium distinguished between “Depositions” and “Discovery” under the Federal Rules.  Through 
at least 1951, the major impact of the federal discovery rules was the creation of the ability to ask a witness 
questions under oath before trial in a law office conference room. 

12 The Advisory Committee Note to the 2000 Amendments explains: “The Committee was concerned that the 
‘reasonably calculated to lead to the discovery of admissible evidence’ standard set forth in this sentence might 
swallow any other limitation on the scope of discovery. Accordingly, this sentence has been amended to clarify that 
information must be relevant to be discoverable, even though inadmissible, and that discovery of such material is 
permitted if reasonably calculated to lead to the discovery of admissible evidence. As used here, ‘relevant’ means 
within the scope of discovery as defined in this subdivision, and it would include information relevant to the subject 
matter involved in the action if the court has ordered discovery to that limit based on a showing of good cause.” 
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Thus, in Wertz v. GEA Heat Exchangers, Inc., 2015 U.S. Dist. LEXIS 167947 (M.D. Pa. Dec. 16, 2015), a 
decision that ultimately resulted in the allowance of one additional deposition beyond the presumptive limit of 
ten in Rule 30, the court had this to say about the liberal scope of discovery under amended Rule 26(b)(1): 

Moreover, discovery need not be confined to items of admissible evidence but may encompass 
that which appears reasonably calculated to lead to the discovery of admissible evidence. 

Id. at *3.  While the discovery-dispute outcome may have been reasonable, this reading of Rule 26(b)(1) might 
be explained by the newness of the Rule—it had been in place only two weeks.  

Two weeks after Wertz was decided, however, the opinion in Green v. Cosby, 2015 U.S. Dist. LEXIS 173475 
(D. Mass. Dec. 31, 2015) was rendered.  As noted earlier, the court quashed a subpoena issued by a pro se 
plaintiff—again perhaps not an unreasonable result on the facts.  Inexplicably, however, the court characterized 
the scope of discovery under amended Rule 26(b)(1) by quoting In re New England Compounding Pharmacy, 
Inc. Products Liab. Litig., 2013 WL 6058483, at *4 (D. Mass. Nov. 13, 2013):  

Rule 26(b) permits discovery regarding any nonprivileged matter that is relevant to any 
party's claim or defense . . . or discovery of any information that appears reasonably 
calculated to lead to the discovery of admissible evidence. 

Id. at *9. 

Decided on the same day as Green v. Cosby, Zbylski v. Douglas County School District, 2015 U.S. Dist. LEXIS 
(D. Colo. December 31, 2015) was a Section 1983 case brought against a school district for the acts of a 
teacher who sexually assaulted a student.  This order focused on a spoliation claim under Rules 37(b) and (c) 
related to the alleged failure by the school district, despite having a duty to preserve, to preserve notes of 
interviews or of observations made.  Because of the absence of bad faith, the court rejected a punitive sanction 
(an adverse inference instruction), but awarded plaintiff 50% of the fees and costs incurred in bringing the 
motion because it found that spoliation occurred “for some documents but not others.”  But in the course of 
discussing the objectives of discovery under the Federal Rules of Civil Procedure, the court mixed former Rule 
26(b)(1) and amended Rule 26(b)(1) together as if amended Rule 26(b)(1) still contained the “reasonably 
calculated” language: 

To accomplish these objectives, Rule 26(b) permits discovery "regarding any nonprivileged 
matter that is relevant to any party's claim or defense" or discovery of any information that 
"appears reasonably calculated to lead to the discovery of admissible evidence," so long as it 
is proportional to the needs of the case. See Fed. R. Civ. P. 26(b)(1). 

Id. at. *25.   

Then a few days later, Elliott v. Superior Pool Prods., LLC, 2016 U.S. Dist. LEXIS 293 (C.D. Ill. Jan. 4, 2016) 
was decided.  Again a pro se plaintiff was involved.  The plaintiff’s discovery requests and the defendant’s 
discovery requests were both denied under amended Rule 26(b)(1).  Yet, proving that old habits are hard to 
change, the court distinguished between discovery and admissibility in providing this definition of relevance:  

In this opinion, the word “relevance” is used as it pertains to discovery and not admissibility 
in evidence. Hence, when the terms "relevant" or "relevancy" are used in this order and 
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opinion, they refer to the requirement that the request must be reasonably calculated to lead 
to discovery of admissible evidence.” 

Id. at *5. 

Nearly two months later, on February 29, 2016, Haines v. Cherian, 2016 U.S. Dist. LEXIS 24522 (M.D. Pa. 
Feb. 29, 2016), resolved a garden-variety discovery dispute over a few documents claimed to be confidential 
medical records, and three requests for production.  The court quoted from amended Rule 26(b)(1) but then 
referenced a 2014 decision on scope of discovery: 

As this Court has previously stated: 

Rule 26 establishes a liberal discovery policy. Discovery is generally permitted of 
any items that are relevant or may lead to the discovery of relevant information. 
Moreover, discovery need not be confined to items of admissible evidence but may 
encompass that which appears reasonably calculated to lead to the discovery of 
admissible evidence.   

Id. at 4-5 (citation omitted). 

These are just a handful of the many decisions that continue to invoke “reasonably calculated” as the scope of 
discovery or the definition of “relevance” in amended Rule 26(b)(1).13 

To be sure, many post-December 1 decisions have recognized the deletion of the “reasonably calculated” 
sentence in Rule 26(b)(1).14   And, its reincarnation in the decisions that invoked it did not necessarily produce 
unreasonable results.  Nonetheless, there is always a worry that erroneous interpretations of Rule 26(b)(1) will 
undermine the Chief Justice’s hope for focused discovery in relation to a party’s claims or defenses.  

We have to hope that word will eventually get out that “reasonably calculated to lead” was designed only to 
ensure that deposition testimony could include hearsay, and not to represent the scope of discoverable 
documents or electronically stored information, and is not, and never was, the definition of “relevance.”  And 
also is no longer in Rule 26(b)(1). 

                                                        
13 Doty v. PPG Industries, Inc., 2016 WL 429890, *2 (W.D. Wash. Feb. 4, 2016) defined relevance in relation to the 

“reasonably calculated to lead” language, but there was no mention of amended Rule 26(b)(1) so presumably 
neither the court nor the parties raised the issue of applying the amended rules to the motion to compel in issue. 

14 See, e.g., ArcelorMiital Ind. Harbor LLC v. Amex Nooter, LLC, 2016 U.S. Dist. LEXIS 18211 (N.D. Ind. Feb. 16, 
2016) (referring to the deletion of the “reasonably calculated” text and quoting the advisory committee note that this 
text had been used by some incorrectly to define the scope of discovery as more broad than the scope set forth in 
Rule 26(b)(1); O’Boyle v. Sweetapple, 2016 U.S. Dist. LEXIS 16642, *14-15 (S.D. Fla. Feb. 8, 2016) (“Plaintiff’s 
responses to the motion for protective order invoked the ‘reasonably calculated to lead to discovery of admissible 
evidence’ standard of the prior version of Rule 26(b)(1). However, the December 1, 2015 amendment to Rule 
26(b)(1) has eliminated that language from the Rule.”) 
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PROPORTIONALITY 
The introduction in Rule 26(b)(1) of the words “proportional to the needs of the case” taking into account the 
factors formerly appearing in Rule 26(b)(2)(C)(iii)15 has, as hoped, received a lot of attention in the post 
December 1, 2015 case law.   

It would be a fool’s errand to try to summarize all of the proportionality case law to date.  And it would take 
significant time to evaluate whether the results in cases decided to date would have been different under prior 
Rule 26(b)(1).  But it is fair to say that amendments to Rule 26(b)(1) are prompting closer scrutiny of the 
elements of claims and defenses and the relationship between them and discovery being sought.  There is no 
question that some lawyers are invoking “disproportionate” improperly as an objection to discovery, but judges 
are dealing with non-specific objections effectively.  Here is a sampling of the case law. 

Using Phased Discovery as a Proportionality Tool 

Siriano v. Goodman Mfg. Co., L.P., 2015 U.S. Dist. LEXIS 165040 (S.D. Ohio Dec. 9, 2015) presents a 
thoughtful analysis of the December 1, 2015 amendments.  Defendants had asserted that responding to 
plaintiff’s document requests would consume more than 4,000 hours of lawyer review time.  In response, the 
court observed the following: 

 The discovery sought by plaintiffs “is directly related to their claims, which include assertions of defects in 
the design and manufacture of Defendants' condenser coils. It is highly unlikely that Plaintiffs could 
discover similar information from another source or in another manner. Defendants are, therefore, in a 
unique position with respect to these documents.  

 “Plaintiffs assert several breach of warranty claims. Documents related to warranty complaints filed by other 
customers, who are not parties to this litigation, would be easily accessible to Defendants but almost 
completely inaccessible to Plaintiffs.” 

 It is “much more efficient for Plaintiffs to seek information related to Defendants' dealings with their 
distributors from Defendants themselves, who have access to all of those records, rather than assemble it 
piecemeal from the distributors themselves.” 

 “Defendants' corporate resources vastly exceed Plaintiffs', and, to date, Defendants have expended relatively 
little in complying with discovery in this matter. Defendants' production thus far consists of the electronic 
disclosure of documents previously collected and reviewed pursuant to discovery in other, related cases.”  

 “Lastly, because Plaintiffs in their Complaint present a putative class action that could include a significant 
number of class members who each purchased costly products from Defendants, the amount in controversy 
in this matter is potentially very large.” 

Id. at *16-17 (record citation omitted). 

The court said it was mindful that the cost to comply with the discovery requests could be significant but noted 
that defendants had not proposed “alternative methods of discovery enabling some lesser degree of production, 
such as limiting the search to certain offices or files.”  Id. at *19. 

                                                        
15 There was one factor added: the parties’ relative access to relevant information. 
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However, invoking the changes to Rule 116 and the attention devoted to active judicial case management under 
the amendments, the court decided to schedule a discovery conference to address phased discovery: 

[T]he Court will schedule a discovery conference with the parties to discuss whether and to 
what extent discovery should proceed in phases. For instance, it appears to the Court that 
Plaintiffs may first want to discover whether Defendants received any complaints or warranty 
claims regarding the condenser coils before discovering documents related to investigations, 
schematics and the all-encompassing "[a]ll records summarizing, categorizing, and/or 
documenting evaporator and/or condenser coil failures. . . ." (RFP No. 20.) In the interim, the 
parties are directed to engage in further cooperative dialogue in an effort to come to an 
agreement regarding proportional discovery. 

Id. at *19-20. 

Application of Proportionality Factors Generally 

Arcelormittal Indiana v. Amex Nooter, 2016 WL 614144 (N.D. Ind. Feb. 16, 2016) involved a motion to 
compel documents associated with settlement negotiations between defendant and a state regulatory agency.  
The court acknowledged that the documents may not be admissible.  And neither party had briefed the issue of 
proportionality.  But the court did consider the factors listed in Rule 26(b)(1) in deciding that the discovery 
should be allowed: 

Under this standard, discovery of the settlement negotiations appears proportional. The 
questions of liability and damages are central to the issues at stake in this action. Although 
ArcelorMittal does not state a damages request in the Complaint, the amount in controversy 
likely well exceeds $75,000.00 given that ArcelorMittal seeks monetary damages for damage 
to its Number 3 Blast Furnace following an explosion and fire. Although ArcelorMittal has 
other means, for example through depositions, of possibly obtaining information similar to 
that contained within these documents, ArcelorMittal cannot obtain the exact information 
through any other means. The parties’ resources do not impact this analysis. The settlement 
negotiations may provide important information to the resolution of the issues, although they 
are only a small part of the available discovery. The burden and expense on Amex Nooter in 
producing these documents is low. 

Id. at *7. 

In Wilson v. Wal-Mart, 2016 WL 526225 (D. Nev. Feb. 9, 2016), Wal-Mart argued that the inspection of more 
than a 10-foot area (where a slip-and-fall occurred) was not proportional to the needs of the case.  The court 
rejected the argument because:  “(1) whether Wal-Mart’s inspection of the aisle prior to Wilson’s fall was 
reasonable is a central issue in this action, (2) Wal-Mart controls the area to be inspected, and (3) an inspection 
of the aisle is likely to elicit information that will help determine whether Wal-Mart’s employees should have 

                                                        
16 “The revision makes clear that the parties and the courts have an obligation to cooperate to the extent possible to 

achieve the goals set out in the Rule. As the Committee Note to the Rule observes, ‘[e]ffective advocacy is 
consistent with—and indeed depends upon—cooperative and proportional use of procedure.’ Fed R. Civ. P. 1 
advisory committee's note to 2015 amendment.”  2015 U.S. Dist. LEXIS 165040 at *19. 
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seen the water spill.”  On the other hand, the court rejected eight requests for production as not proportional to 
the needs of the case.  The court explained: 

RFP 1-8 seeks information not proportional to the needs of the action. RFP 1-8 requests 
“[a]ll documents concerning communications between Defendants and any third-party 
administrator, local adjusting company, or independent contracting adjusting company for all 
information obtained regarding the subject incident, any investigation thereof, and any claims 
brought by any person or entity thereof.” Wilson alleges a single, negligence cause of action 
based on Wal-Mart’s alleged failure to warn her about a water spill. Wal-Mart produced the 
incident report on Wilson’s fall, the names of Wal-Mart employees who witnessed Wilson’s 
fall, and surveillance camera footage from the time of the incident. Any benefit derived from 
information about subsequent, third-party investigations of the incident or third-party claims 
arising out of the incident is outweighed by the expense and burden imposed on Wal-Mart to 
collect responsive documents. 

Id. at *8. 

In Cisco Systems v. Arista Networks, 2016 WL 632000 (N.D. Cal. Feb. 17, 2016), the court invoked 
proportionality standards of Rule 26(b)(1) in evaluating plaintiff’s request to take an additional twenty 
depositions beyond the twenty that the court had previously allowed.  The court analyzed each potential 
deponent in relation to the “particularized need” shown for the deposition and allowed five of the requested 
twenty depositions. 

In a patent dispute, ChriMar Systems, Inc. v. Cisco System Inc., 2016 WL 126556 (N.D. Cal. Jan. 12, 2016), 
plaintiff failed to respond to defendant’s offer to meet and confer on objections to “Topic 8” in plaintiff’s 
second Rule 30(b)(6) deposition notice.  Taking to account the proportionality factors in Rule 26(b)(1), the 
court refused to permit a second deposition of Cisco but did permit Cisco to respond to Topic 8 in writing: 

[A]t this point, discovery has closed and a deposition on Topic 8 would burden Cisco by 
requiring it to make one of its witnesses available for a second day of deposition. Further, 
Cisco’s argument regarding the burden of responding is well-taken, given that Topic 8 seeks 
information from “anywhere in the world, without any temporal limitation, as well as the 
identity of any individuals involved in or responsible for such use.” 30(b)(6) Ltr. at 6. This is 
especially true in light of the recently revised Federal Rule of Civil Procedure 26(b)(1), which 
balances the proportional needs of the case, “considering the importance of the issues at 
stake in the action...the importance of the discovery in resolving the issues, and why the 
burden or the expense of the proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 
26(b)(1). ChriMar does not address Cisco’s burden argument and, as noted above, had 
ChriMar responded to Cisco’s offer to meet and confer about Topic 8 in a timely manner, the 
parties might have been able to agree to a narrowed version of the topic in advance of the 
depositions of Cisco witnesses that took place in December 2015. 

With this balance of factors in mind, the Court shall permit Cisco to respond to Topic 8 in 
writing, so ChriMar can obtain the information it seeks, but Cisco will not need to submit to a 
second deposition. Further, Cisco’s response to Topic 8 need only describe representative 
examples of Cisco’s use of [Power Over Ethernet] equipment at selected locations in the 
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United States. ChriMar has not explained why such a mechanism would not provide it what it 
needs, and there is no reason it will not. 

Id. at *3. 

In O’Boyle v. Sweetapple, 2016 U.S. Dist. LEXIS 16642 (S.D. Fla. Feb. 8, 2016), the court reviewed the 
pleadings and the applicable law in deciding to quash a subpoena since the information sought “is completely 
unrelated to the claims alleged by Plaintiff” in its amended complaint.  Id. at *14.  Plaintiff had sought to 
justify the subpoena based on the “reasonably calculated to lead” standard but the court explained that this 
language had been eliminated from Rule 26(b)(1). 

In re Xarelto (Rivaroxaban) Products Liability Litigation, 2016 WL 311762 (E.D. La. Jan. 26, 2016) is a 
multidistrict litigation matter involving a blood thinner.  Plaintiffs’ steering committee (PSC) was seeking 
discovery of personnel files of defendant’s employees.  The court framed the issue presented: 

The Court must [] determine whether if, in a products liability MDL, allegations of “rush to 
the market” liability and a non-particularized interest in discovering evidence of witness bias 
are sufficient to override the privacy interests of all deposed employees and former employees 
in their personnel files. 

Id. at *1.  Taking into account, “relevance, proportionality, and particularity,” id. at *4, the court denied the 
discovery without prejudice telling the PSC that if it came back to the court with a request for personnel files 
“which included a deponent’s job title and classification, his or her area of responsibility, his or her decision-
making authority, his or her ability to influence policy, and a particularized explanation of the relevance of 
each category of information sought within the deponent’s personnel file,” the court might consider an in 
camera review of the personnel file  to determine if the relevance and particularity of the information sought 
outweighed the privacy interests at stake.  Id. at *5. 

Krantz v. State Farm Fire and Casualty Co., 2016 WL 320148 (M.D. La. Jan. 25, 2016) applied the 
proportionality factors in establishing the time period and geographic reach of topics for examination at a Rule 
30(b)(6) deposition: 

The court agrees with State Farm that the topics for the Rule 30(b)(6) deposition are 
generally overly broad as stated. As noted by State Farm, “[n]one of the topics in the Notice 
are limited with regard to time period, and most are not limited with regard to geography 
(claims in Louisiana) or the type of claims (first part fire damage claims).” The court 
concludes that the following limitations to the deposition topics strikes the correct balance in 
ensuring that Mr. Krantz has the opportunity to question State Farm’s corporate 
representative(s) on relevant topics that are proportional to the needs of the case. All topics in 
the noticed Rule 30(b)(6) deposition, unless otherwise stated below and/or otherwise further 
limited by the topic itself, shall be limited to (1) information used by State Farm and its 
claims adjusters as of the date of the September 19, 2014 fire; and (2) information pertaining 
to first-party homeowners’ insurance claims involving property damage to real property in 
Louisiana, whether by fire or otherwise. 

Id. at *4 (record citation omitted). 
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Goes International AB v. Dodur Ltd., 2016 WL 427369 (N.D. Cal. Feb 4, 2016) was a copyright infringement 
case.  Plaintiff alleged that defendant illegally copied its video game software and distributed pirated versions 
worldwide.  Plaintiff was seeking discovery of defendant’s worldwide revenues.  Defendant argued that U.S. 
copyright law did not permit recovery for extraterritorial damages and refused to produce the requested 
information.  The court was sensitive to the costs of litigation that could be avoided if defendant was right on 
the reach of U.S. copyright laws, but “the facts and procedural posture of this case do not allow the court to 
hold as a matter of law that the plaintiff cannot recover such damages.”  Id. at *3.  In granting the discovery 
request, the court applied the proportionality factors with a nod to Rule 1’s charge to the court and parties to 
work together to achieve JSI: 

The information specifically in question — that showing the defendant’s revenue from 
distribution of the challenged games outside the United States — should be relatively ready to 
hand. Or readily gotten using data-analysis software. The plaintiff has a litigant’s usual right 
to such information under Rule 26. The court is aware that the defendant is located in China 
and (as it describes matters) is a small concern with limited resources. The production 
requests here, though, should not be an excessive burden. Furthermore, although it is a 
concern, the defendant’s financial wherewithal is not decisive. The advisory committee’s notes 
to Rule 26 state: “[C]onsideration of the parties’ resources does not foreclose discovery 
requests addressed to an impecunious party, nor justify unlimited discovery requests 
addressed to a wealthy party.” Fed. R. Civ. P. 26(b) advisory comm. notes (2015 amends.) 
Both parties should tailor their efforts to the needs of this case. Discovery and its costs are 
neither shield to ward off nor hammer to throttle the opposing party. To the contrary: “The 
parties and the court have a collective responsibility to consider the proportionality of all 
discovery and consider it in resolving discovery disputes.” Id.  Finally, the court thinks it 
relevant that the parties are moving toward settlement discussions. The requested discovery 
may “likely benefit” both parties in that endeavor by helping to accurately fill out the picture 
of this developing lawsuit. See id. (proportionality weighs both “expense” and “likely 
benefit” of discovery). 

Id. at *4. 

In Turner v. Chrysler Group, 2016 WL 323748 (M.D. Tenn. Jan. 27, 2016), the court explained that “while it 
is easy to state” the proportionality factors in amended Rule 26(b)(1), “their application to a specific case is 
difficult, and the parties and the Court may well have different views on some of the items.”  Id. at *1.  
Plaintiff was seeking all records concerning the design of a vehicle and a lane departure warning system in 
connection with a vehicular accident that resulted in an alleged wrongful death of plaintiff’s child.  Plaintiff 
appeared to be arguing that the defendant failed to include safety features. Plaintiff’s motion to compel seemed 
undermined by plaintiff’s expert report: 

Although the Plaintiffs contend that all of the discovery sought is absolutely vital to their 
case, their proposed expert, Dr. Renfroe, did not appear to have any difficulty in reaching 
conclusions that all of the disputed technology was available and feasible. The Court is also a 
little puzzled why, given an opportunity to cross-examine the Defendants’ expert, the Plaintiffs 
did not at least make a minimal effort to see what he knew even if it would be at a high level 
view. 
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Id.  Following this statement, the court then rejected some of plaintiff’s discovery either because defendant did 
not originally design the vehicle, or the information was not sufficiently relevant to warrant the time and 
expense of a document search: 

This is a tragic case. The potential damages are very significant, and there is little question 
that the design of the vehicle is relevant to those claims. The Defendant has substantial assets 
and, as a practical matter, has the only real access to many of the records. However, the 
Defendant’s access is tempered by the fact that it is a successor in bankruptcy and is not the 
true originator or decision maker concerning the 2002 van. Many of the records may be 
difficult to retrieve. The Defendant only bought assets in the bankruptcy case. The Court has 
read the various cases cited by the parties and found that none of them are definitive. 

The Plaintiff seeks all records concerning the lane departure warning system (LDWS). The 
Court is not persuaded that this is sufficiently relevant to the claims and defenses in the case. 
While the LDWS was discussed prior to 2002, it appears to have had limited use in Europe 
where a commercial truck would have a basic devise to track a departure from a white 
highway divider line. It did not appear to have been used in anything other than highway 
trucks prior to 2002. The Court simply does not see that there is sufficient relevance to justify 
the time and expense of searching for this material. 

Id.  The court did allow certain other discovery which, the court felt, “will strike a balance of the various 
factors that must be considered under Rule 26.”  Id. at *2. 

In Henry v. Morgan’s Hotel Group, 2016 WL 303114 (S.D. N.Y. Jan 25, 2016), defendant invoked the 
“reasonably calculated to lead” language to support the breadth of its subpoena to former employers of the 
plaintiff.  The court explained that this language was eliminated in Rule 26(b)(1).  It then held that the 
requested discovery was not proportional to the needs of the case because the relevance of the information 
sought was tenuous: 

Here, Defendant contends that the records from Henry’s three prior employers for whom he 
worked in the one year period immediately prior to his employment with Defendant are 
relevant because “Plaintiff held himself out as being an exceptional waiter, and relied upon 
his employment at these prior employers as evidence of his employable qualities. If Plaintiffs 
representations were false, which Defendant strongly suspects, the records from these prior 
employers are extremely relevant both in connection with Plaintiff’s credibility and the 
doctrine of after-acquired evidence.” The Court finds this explanation to be an insufficient 
basis to warrant the subpoenas served on the prior employers. Defendant predicates these 
subpoenas on wholesale speculation that Henry was untruthful about some of the events of 
his prior employment. Even if Henry was not an “exceptional” waiter at his prior jobs 
(whatever that may mean), it is not remotely apparent what difference that would make 
regarding the allegations of discrimination and retaliation he has made in this case. The issue 
presented here is whether Defendant’s actions directed toward Henry were based on valid 
considerations or violated the discrimination laws. Henry’s prior employment has little if any 
bearing on that issue. In addition, as Henry notes, Defendant has not offered sufficient 
(indeed any) evidence that he made misrepresentations to Defendant regarding his prior 
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employment to justify production of any of the records that Defendant seeks, or satisfied the 
Court that its production is proportional to the needs of the case. 

Id. at *3 (record citations omitted). 

In Kelley v. Apria Healthcare, Inc., 2016 WL 737919 (E.D. Tenn. Feb. 23, 2016), plaintiff had settled its 
wrongful death claim with all defendants except Apria.  Apria sought copies of the settlement agreements and 
payment documents to establish bias on the part of the plaintiff and other potential witnesses.  Id. at *4.   The 
court granted the motion referencing a low threshold of relevancy.17  The proportionality factors also favored 
production the court said, because the documents were not accessible otherwise to defendant, and plaintiff was 
seeking significant damages from defendant: 

The Court has also weighed the Rule 26(b)(1) factors and finds that these factors weigh in 
favor of producing the settlement agreement. Because the terms are confidential, the 
Defendant will not be able to access this information from another source, and the Plaintiff’s 
access is relatively easy. While no party has alleged that producing the settlement agreements 
will resolve the case, there is little burden or expense, if any, on the part of the Plaintiff to 
produce the settlement agreements. Moreover, in his Complaint, the Plaintiff requests nine 
million dollars in compensatory damages and punitive damages in the amount of 1% of 
Apria’s gross profits for the year preceding the incident. Thus, the amount of potential 
damages is significant. 

Id. 

Burden of Proof on Proportionality – A Shared Responsibility 

Salazar v. McDonald’s Corp., 2016 WL 736213 (N.D. Cal. Feb. 25, 2016) would not have been a difficult case 
before December 1, 2015.  The issue was whether searches for electronically stored information (ESI) would 
be completed before or after certain depositions, with the discovery deadline imminent.  Defendant wanted 
them taken before completion suggesting that depositions could be retaken if necessary.  The court said that 
would be more, not less, costly and given the discovery deadline, sided with plaintiffs.  In reaching its 
determination, the court addressed the burden of “proof” on proportionality, explaining that all parties have a 
shared responsibility to consider the proportionality factors in addressing discovery: 

The Advisory Committee Notes explain that “[r]estoring the proportionality calculation to 
Rule 26(b)(1)...does not place on the party seeking discovery the burden of addressing all 
proportionality considerations. Nor is the change intended to permit the opposing party to 
refuse discovery simply by making a boilerplate objection that it is not proportional.” Fed. R. 
Civ. P. 26 advisory committee notes (2015 amendments). Rather, “[t]he parties and the court 
have a collective responsibility to consider the proportionality of all discovery and consider it 
in resolving discovery disputes.” Id. Under the Court’s reading, the revised rule places a 
shared responsibility on all the parties to consider the factors bearing on proportionality 

                                                        
17 In support of this statement the court cited Hadfield v. Newpage Corp., 2016 U.S. Dist. LEXIS 12744 (W.D. Ky. 

Feb.3, 2016), discussed above in relation to courts’ continuing invocation of the “reasonably calculated to lead” 
language despite its removal from Rule 26(b)(1). 
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before propounding discovery requests, issuing responses and objections, or raising discovery 
disputes before the courts. 

Id. at *2 (citations omitted). 

In Sprint Communications Co. L.P. v. Crow Creek Sioux Tribal Court, Native American Telecom, LLC, 2016 
WL 782247 (D. SD Feb. 26, 2016). the court was addressing cross motions to compel better answers to 
interrogatories or responses to requests for production in the face of, in part, boilerplate objections.  The court 
explained the changes to Rule 33 and 34: 

Both parties’ motions to compel concern Rule 33 interrogatories and Rule 34 requests for 
production. Amended Rule 33 now refers to Rule 26(b)(1) as well as Rule 26(b)(2). Fed. R. 
Civ. P. 33(a)(1). This addition is meant “to reflect the recognition of proportionality in Rule 
26(b)(1).” Advisory Committee Notes (2015 Amendment). Amended Rule 34(b) now prohibits 
boilerplate objections and requires a party objecting to a request for production to “state 
with specificity the grounds for objecting, including the reasons” and “whether any 
responsive materials are being withheld.” Fed. R. Civ. P. 34(b)(2)(B), (C). Thus, “[a]n 
objection may state that a request is overbroad, but ... should state the scope that is not 
overbroad.” Advisory Committee Notes (2015 Amendment). And “[t]he producing party ... 
need[s] to alert other parties to the fact that documents have been withheld and thereby 
facilitate an informed discussion of the objection.” Id. 

Id. at *5. 

Then looking at pre-December 1, 2015 case law, it set forth this structure for addressing the motions, adding in 
the concept of proportionality: 

 “The requesting party must make a threshold showing that the requested information falls within the scope 
of discovery under Rule 26(b)(1). ‘Mere speculation that information might be useful will not suffice; 
litigants seeking to compel discovery must describe with a reasonable degree of specificity, the information 
they hope to obtain and its importance to their case.’” 

 “Once the requesting party has satisfied its threshold showing, the burden then shifts to the party resisting 
discovery to show specific facts demonstrating that the discovery is irrelevant or disproportional.” 

 “But the articulation of mere conclusory objections that something is ‘overly broad, burdensome, or 
oppressive,’ is insufficient to carry the resisting party’s burden—that party must make a specific showing of 
reasons why the particular discovery should not be had.” 

Id. (citations omitted and emphasis in the original).  What followed was a thoughtful analysis of objections to 
each discovery request measured against the relevance of the requested discovery to the elements of the claims 
and defenses, with the court granting in part and denying in part each party’s motion to compel. 

Curtis v. Metropolitan Life Ins. Co., 2016 WL 687164 (N.D. Tex. Feb. 19, 2016) is an action under the 
Employee Retirement Income Security Act of 1974  (ERISA), where plaintiff’s motion to compel was granted 
in part and denied in part taking into account circuit case law on discovery limitations in ERISA actions and 
the proportionality factors in Rule 26(b)(1).  The court described the requesting party’s burden to comply with 
Rule 26(b)(1)’s proportionality “limits” as well Rule 26(g)(1)’s certification requirements but explained that 
the December 1, 2015 amendments  
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do not alter the basic allocation of the burden on the party resisting discovery to – in order to 
prevail on a motion for protective order or successfully resist a motion to compel – 
specifically object and show that the requested discovery does not fall within Rule 26(b)(1)’s 
scope of relevance (as now amended) or that a discovery request would impose an undue 
burden or expense or is otherwise objectionable or properly subject to a protective order. 

Id. at *3 (citation omitted). 

Relevance Defined in Relation to Federal Rule of Evidence 401 

Vaigasi v. Solow Mgt. Corp., 2016 WL 616386 (S.D. N.Y. Feb. 16, 2016) involved claims under a number of 
employment discrimination statutes.  The new rules probably made no difference in the outcome since the 
issue before the court was whether it should allow over 1,000 requests for production and plaintiff did nothing 
to assist the court in defending his requests: 

Despite the narrowness of the remaining claims, Plaintiff’s Second Document Request seeks 
numerous documents that have nothing to do with the claims or defenses. Because plaintiff 
himself hasn’t bothered to address each specific request and hasn’t made the effort to explain 
how any requests are relevant to the claims (see pages 25-28, above) and given the large 
number of items sought in Plaintiff’s Second Document Request, I am not going to sift 
through the more than 1000 requests plaintiff has served and attempt to separate the wheat (if 
any) from the chaff. This is a task plaintiff should have undertaken either during the meet-
and-confer process or in his motion to compel. Rather, I limit my discussion to some examples 
that illustrate the extraordinary size of the net that plaintiff has cast. 

Id. at *12.  The case is notable because the court defined “relevant” in relation to Fed. R. Evid. 401 while 
acknowledging that discovery for discovery purposes is a bit broader: 

Information is relevant if: “(a) it has any tendency to make a fact more or less probable than 
it would be without the evidence; and (b) the fact is of consequence in determining the 
action.” Fed. R. Evid. 401. Relevance is a matter of degree, and the standard is applied more 
liberally in discovery than it is at trial. “’[I]t is well established that relevance for the 
purpose of discovery is broader in scope than relevance for the purpose of the trial itself.”’ 

Id,. at 11.   Then after discussing examples of requests that had no relevance to the claims, the court expounded 
upon the concept of proportionality both generally and in relation to the facts of the matter: 

Proportionality focuses on the marginal utility of the discovery sought.   Proportionality and 
relevance are “conjoined” concepts; the greater the relevance of the information in issue, the 
less likely its discovery will be found to be disproportionate. 

As set forth in the text of Rule 26(b)(1), multiple factors are relevant in assessing 
proportionality, and some cases may require a detailed balancing of these factors and the 
making of fine distinctions. This, however, is not such a case. Plaintiff’s remaining claims 
arise out of three discrete events — the 2009 transfer, the 2010 reinstatement and the 
kickstand incident. Even if I assume that the items in Plaintiff’s Second Document Request 
had some relevance, it is simply inconceivable that the 1,027 items set forth in Plaintiff’s 
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Second Document Request are proportional to the needs of the case. Plaintiff’s First 
Document Request sought approximately 125 categories of documents, and defendants, in 
response, have produced approximately 1,000 pages of documents, including plaintiff’s entire 
personnel file, the files concerning plaintiff that were maintained at the locations at which he 
worked, certain employee handbooks and other materials and selected emails (Def’ts’ Mem. 
at 8). Based on my experience in presiding over discovery disputes in employment 
discrimination cases, and given plaintiff’s position and the nature of the surviving claims, the 
volume of defendants’ production is within the range of what is normally seen in similar 
cases. I appreciate that there is a strong federal policy against employment discrimination, 
but that policy cannot justify the service of a total of more than 1,100 document requests in a 
single plaintiff discrimination case, arising out of three transactions and involving a job that 
would not ordinarily be expected to generate a substantial volume of relevant documentation. 
Moreover, even if I assume some measure of relevance, the examples of plaintiff’s requests 
discussed above demonstrate that the materials requested are at the outer fringes of relevance 
with little probative value to the claims. 

Id. at *14 (citations omitted). 

Brown v. Dobler, 2015 WL 9581414 (D. Idaho Dec. 29, 2015) is a prisoner pro se action where the court also 
defined “relevance” in relation to Fed. R. Evid. 401 but tied the court’s application of the discovery rules also 
to amended Rule 1: 

Evidence is relevant if it has “any tendency to make a fact more or less probable than it 
would be without the evidence; and the fact is of consequence in determining the action.” 
Fed. R. Evid. 401. However, district courts are given broad discretion to apply discovery rules 
to properly effect the policy of the Federal Rules of Civil Procedure; namely, the rules 
“should be construed, administered, and employed by the court and the parties to secure the 
just, speedy, and inexpensive determination of every action and proceeding.” Fed. R. Civ. P. 
1. 

Id. at *3 (emphasis in original).  The court then determined that the discovery requests were relevant, but  
imposed limitations on the discovery,18 

Sumpter v. Metropolitan Life Ins. Co., 2016 WL 772552 also defined relevance in relation to Fed. R. Evid. 401.  
Plaintiff was seeking disability benefits under ERISA.  He also alleged breaches of fiduciary duties “relating to 
the alleged failure to provide plan documents and failure to follow ERISA claim procedures.”  Id. at *1.  
Plaintiff’s discovery requests with respect to the breach of fiduciary duty claims failed the proportionality test 
of amended Rule 26(b)(1): 

                                                        
18 There were three limitations: (1) “Any response to an interrogatory or request for production of documents may be 

limited to events occurring within one year prior to the incident giving rise to Plaintiff’s retaliation and Eighth 
Amendment claims”; (2) “Any response to an interrogatory or request for production of documents that is open-
ended as to its scope, such as an interrogatory requesting information on previous misconduct complaints or 
investigations, may be limited to events relevant to the claims or defenses at issue in this case”; and (3) “Any 
interrogatory or request for production of documents that does not identify a specific defendant must be answered 
as to each named Defendant (Segadelli, Stelzer, and Dobler).”  2015 WL 9581414 at *5. 
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These claims appear doomed, and the discovery at issue is not proportional to the needs of 
the case. Plaintiff has failed to show that MetLife’s alleged failure to provide plan documents 
or timely respond to his request for review caused him any harm. And it seems unlikely that 
the requested discovery would produce information relevant to the issues in this case. 
Furthermore, only the plan administrator can be held liable for failing to provide plan 
documents. Delphi, not MetLife, is the plan administrator. Therefore, MetLife cannot be held 
liable for the failure to provide plan documents, and any discovery relating to that issue is not 
likely to lead to relevant information. Moreover, 29 C.F.R. § 2560.503–1 provides the specific 
relief available if a plan fails to establish or follow claims procedures that are consistent with 
the regulation: “a claimant shall be deemed to have exhausted the administrative remedies 
available under the plan….” Plaintiff has pursued his administrative remedies and sought 
judicial review. Discovery relating to alleged failures to follow claims procedures would be 
unlikely to uncover relevant information and would be disproportionate to the needs of this 
case. 

Id. at 4 (case and record citations omitted). 

The court in Hankinson v. R.T.G. Furniture Corp., 216 U.S. Dist. LEXIS 40365 (S.D. Fla. Mar. 28, 2016), also 
defined “relevance” in relation to Fed. R. Evid. 401.  This was a class action alleging violations of Florida’s 
Deceptive and Unfair Trade Practices Act in connection with the sale of upholstery protection plans by a 
furniture store.  Plaintiff was seeking discovery of the names and contact information of customers who 
purchased the protection plans.  The court held that the request was neither relevant nor proportional to the 
needs of the case: 

Although Plaintiffs must establish numerosity and ascertainability of the class for it to be 
certified, the Court finds that the names and contact information of RTG's customers are not 
relevant or proportional to the needs of the case. RTG has provided sales information and 
totals, which would be used to establish numerosity, and it has stipulated that it maintains 
records of its customers, so that class members can be ascertained. Plaintiffs have not 
articulated a legitimate need for customer identities at this stage of the litigation; indeed, the 
names and addresses of the customers would add nothing to the argument for class 
certification. 

Id. at *7. 

Unsupported Proportionality Objections 

A party that invokes proportionality as an objection without a factual basis will be treated like the plaintiffs in 
Federal National Mortgage Association v. SFR Investments Pool 1, LLC, 2016 WL 78368 (D. Nev. Feb. 25, 
2016).  A magistrate judge ordered plaintiffs to provide a “yes” or “no” answer to one interrogatory and 
allowed defendant to take a deposition of an individual for up to two hours on the limited topic of the 
supporting bases for statements in the individual’s affidavit. The court found that “plaintiffs’ claims that the 
ordered discovery ‘is irrelevant’ and ‘disproportionate to the needs of this case’ are simply hyperbole.”  Id. at 
*2. 
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In a patent dispute, Gilead Sciences, Inc. v. Merck & Co, Inc., 2016 WL 146574 (N.D. Cal. Jan. 13, 2016), the 
discovery fight was over what material was in “tubes” that appeared in a photograph.  Merck wanted more 
information on the compound in the tube even though Gilead had already provided information that it was not 
infringing material.  The district court was not impressed by Merck’s position: 

Merck’s demands are exactly the type of disproportionate demands that Rule 26(b)(1) 
proscribes. Sure, it’s possible that Gilead’s evidence confirming the compounds are not PSI-
6130 is false and even concocted. But Merck offers no real evidence that this is the case, and 
as the court recently explained in denying a motion to compel by Gilead, “[w]ithout more 
specific information triggering some reason for doubt, the Court must take the producing 
party...at its word.” 

And so that leaves Gilead in the position of having to produce discovery on all sorts of 
compounds that bear no indication of any nexus to the disputes in this case. This is untenable. 
It would be like requiring GM to produce discovery on Buicks and Chevys in a patent case 
about Cadillacs simply because all three happen to be cars. In the absence of any reason to 
doubt the proof Gilead has tendered about the identity of the disputed compounds, and given 
the cost and potential delay introduced by the requested production, Merck’s request is 
precisely the kind of disproportionate discovery that Rule 26—old or new—was intended to 
preclude. 

Id. at *2. 

Marsden v. Nationwide Biweekly, 2016 WL 471364 (S.D. Ohio Feb. 8, 2016) was an employment 
discrimination matter.  Plaintiff moved to compel the answer to one interrogatory and one request for 
production seeking information on other persons who had held a position plaintiff had held and been 
disciplined.  Defendants had already produced “the full performance improvement plans and discipline files 
of” a number of employees and were willing “to produce documents on other employees who Plaintiff can 
specifically identify.”  Evaluating the factors set forth in Rule 26(b)(1), the court denied the motion because 
plaintiff provided no support for the suggestion that there were additional employees comparably situated who 
had been treated more favorably: 

The Court is persuaded that the two discovery requests at issue are overly broad. Plaintiff’s 
best argument for production appears to be the allegation that “there is reason to believe 
there are numerous other comparable employees treated more favorably than Plaintiff.”. 
However, this general allegation, with no factual support, does not justify production. 
Plaintiff has not shown how obtaining this information would lead to any likely benefit. 
Plaintiff has offered to limit the scope of the two discovery requests to those employees who 
were disciplined for the same conduct Defendants purportedly terminated Plaintiff for and 
has agreed to limit the Request for Production No. 4 to the year preceding Plaintiff’s 
employment. But Plaintiff has not provided any factual support to the Court to show the likely 
benefit obtained from a response to the two discovery requests, or why the two discovery 
requests should not be considered a fishing expedition. In that sense, the two discovery 
requests remain overly broad. 

 Id. at *2 (record citations omitted).  The court also decided that the burden and expense of the production 
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outweighed any benefit that might be provided by allowing the discovery: 

Additionally, Defendants have demonstrated, and the Court is persuaded, that further 
responding to the two discovery requests at issue would cause them an undue burden and 
expense. Defendant Nationwide has laid off over 60% of their workforce and is winding down 
its business. In the past, Defendant Nationwide had significant employee volume and 
turnover, and Defendant Nationwide stores all personnel files in paper form in its home 
office. Furthermore, it appears Defendant Nationwide has limited personnel to search and 
review the personnel files. For these reasons, the time and resources needed to search and 
review all the personnel files would impose a significant burden and expense upon 
Defendants. Although Plaintiff does not have access to all the requested information, the 
other proportionality factors – mainly Defendants’ resources and the burden and expense of 
production – outweigh the production’s likely benefit to Plaintiff. Accordingly, the Court’s 
Rule 26(b)(1) analysis weighs in favor of denying Plaintiff’s Motion. 

Id. (record citations omitted). 

Ashmore v. Allied Energy, 2016 WL 301169 (D.SC. Jan. 25, 2016) cited to amended Rule 26(b)(1) in granting 
a motion to compel production sought by a court-appointed receiver.  Defendant argued that the production 
would cost $250,000 and involved about 400,000 pages of documents but failed to back up this claim of 
burden and expense.  That was fatal: 

Notwithstanding the breadth of the production it alleges it will have to undertake to comply 
with the court’s Order, Defendant did not submit any documentation (i.e., statement of work 
or invoice) that either establishes the proposed cost of production or a cost estimate for an 
alternative form of production (such as by disc or hard drive). Moreover, there is no 
information before the court regarding Defendant’s resources or financial condition to assess 
its ability to fund the cost of the document production. 

Id. at *3 (footnote and citations omitted).  The court ordered the production. 

O’Connor v. Uber Technologies, Inc., 2016 WL 107461 (N.D. Cal. Jan. 11, 2016) is a class action addressing 
whether Uber drivers are independent contractors or employees.  A paralegal at one of the law firms 
representing plaintiffs submitted an affidavit attesting, among other statements, that she had spoken with 
hundreds of putative class members who expressed support for the lawsuit.  Uber was unsuccessful in seeking 
to obtain discovery on the factual basis for the assertions in the affidavit because, the court explained, (1) the 
affidavit played an “insignificant role” in the litigation, and (2) the class had been certified, thereby triggering 
ethical limitations on Uber’s ability to communicate with class members since they were then “represented” by 
counsel. “In light of the foregoing, Uber’s wildly overbroad discovery requests fail Rule 26(b)’s 
proportionality requirements, given the lack of importance of the discovery to the resolution of the issues in the 
case, as well as the enormous burden such discovery would place on the attorney-client relationship between 
class members and class counsel.”  Id. at *4. 
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RULE 37(E) 
For the most part, courts applying new Rule 37(e) have been faithful to its goals, as described in detail in the 
discussion that follows. 

Clear and Convincing Evidence of Intent to Deprive Resulting in Evidence Preclusion, not an Adverse 
Inference Instruction 

CAT3, LLC v. Black Lineage, Inc., 2016 U.S. Dist. LEXIS 3618 (S.D.N.Y. Jan. 12, 2016) involved an unusual 
set of facts.  The plaintiff had intentionally altered emails by changing the domain name in email addresses to 
“slamxhype.com.”  Why would a party do such a thing?  To prove that as of the date of the email, the 
defendant was aware of plaintiffs’ trademark, thereby supporting a claim of infringement by defendant’s use of 
a similar name.  Of course, defendant had copies of the same emails, but with “ecko.com” in the email address, 
not “slamxhype.com.”  You can guess what happened next.  A native production was ordered.  A forensic 
examination was conducted.  The originals of the emails were found with the “eckco.com” email address.  And 
a Rule 37(e) sanctions motion was filed for intentional deletion of emails.  Id. at *7-9. 

Plaintiff was not in a position of strength but argued that Rule 37(e) was not applicable because the “lost” 
emails had been restored.  Id. at *18-19. Plaintiff also insisted that the emails were not deliberately altered, and 
tried to explain the domain-name swap by a change in email software.  Id. at *25-26.  The court was not 
persuaded by this latter argument, and found an intent to deprive the defendant of information for use in the 
litigation under Rule 37(e)(2). Id.  at *28. 

Plaintiff’s argument that Rule 37(e) was not applicable was undermined by its additional argument that 
questioned the authenticity of either email: “‘[E]ven to this day there are different accounts on what happened 
or what e-mail is more authentic.’”  Id. at *19 (quoting from a hearing transcript).  Under these circumstances, 
the emails were not “replaced” or “restored”: 

In other words, as long as the plaintiffs are permitted to rely on the emails to argue that the 
defendants had notice of their use of the SLAMXHYPE mark as of the date of those emails, a 
different version of the same email is not an adequate substitute. Prior to the amendment of 
Rule 37(e), the court in [Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 397 (D. Md. 
2010] reached a similar conclusion, finding that even though the information destroyed there 
was "cumulative to some extent," the loss still caused substantive prejudice to the innocent 
plaintiff because "Plaintiff's case against Defendants is weaker when it cannot present the 
overwhelming quantity of evidence it otherwise would have to support its case." 269 F.R.D. at 
533. 
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Id. at *19-20.19 

But the court then added that if “notwithstanding this reasoning,” Rule 37(e) was “construed not to apply to the 
facts here,” the court could still “exercise inherent authority to remedy spoliation under the circumstances 
here.”  The court acknowledged the Advisory Committee note that inherent authority was foreclosed where a 
Rule 37(e)(2) sanction was implicated, but invoked Chambers v. Nasco, Inc., 501 U.S. 32 (1991) for the power 
that always resides in a federal court to protect the integrity of the judicial process: 

According to the Advisory Committee, the new rule "forecloses reliance on inherent authority 
or state law to determine when certain measures should be used." Fed. R. Civ. P. 37(e) 
advisory committee's note to 2015 amendment. This means, for instance, that a court could 
not rely on one of those other sources of authority to dismiss a case as a sanction for merely 
negligent destruction of evidence, as would have been the case under [Residential Funding 
Corp. v. DeGeorge Capital Corp., 306 F.3d 99, 108 (2nd Cir. 2002)]. 

However, "[i]t has long been understood that ‘[c]ertain implied powers must necessarily 
result to our Courts of justice from the nature of their institution,' powers ‘which cannot be 
dispensed with in a Court, because they are necessary to the exercise of all others.'" 
Chambers v. NASCO, Inc., 501 U.S. 32, 43, 111 S. Ct. 2123, 115 L. Ed. 2d 27 (1991) (quoting 
United States v. Hudson, 11 U.S. (7 Cranch) 32, 34, 3 L. Ed. 259 (1812)) (second alteration 
in original). 

*** 

… see also Ceglia v. Zuckerberg, 600 F. App'x 34, 36 (2d Cir. 2015) ("A court has 'inherent 
power' to fashion an appropriate sanction for conduct which abuses the judicial process.'" 
(quoting Chambers, 501 U.S. at 44-45)), 

Where exercise of inherent power is necessary to remedy abuse of the judicial process, it 
matters not whether there might be another source of authority that could address the same 
issue. In Chambers, the Supreme Court rejected the argument by the party opposing the 
sanctions motion that provisions of the Federal Rules of Civil Procedure foreclosed resort to 
inherent power. 501 U.S. at 42-43. It stated that "the inherent power of a court can be invoked 
even if procedural rules exist which sanction the same conduct." Id. at 49; see also Haeger v. 
Goodyear Tire & Rubber Co., 793 F.3d 1122, 1131-32 (9th Cir. 2015) ("This inherent power 
is not limited by overlapping statutes or rules.). At the same time, the Court held that it is 

                                                        
19 The party opposing sanctions in Marquette Transp. Co. Gulf Island, LLC v. Chembulk Westport M/V, 2016 U.S. 

Dist.LEXIS 31540 (E.D. La. Mar. 11, 2016) had more success where, as part of its Rule 26(a)(1) initial disclosures, 
defendant produced certain ESI (VDR data) that was incomplete, and after it found a complete copy of the ESI, 
promptly produced it.  Marquette sought sanctions under Rule 37(c), which applies to a failure to provide 
information under Rule 26(a)(1).  The court held that Rule 37(c) was not applicable since ESI was in issue; instead, 
Rule 37(e) was applicable.  Because the data was ultimately produced, the court held that sanctions under Rule 
37(e) (in the form of $13,576.55 in expert fees Marquette said it had to incur because of the delay in production) 
were not available.  The court might have decided that Rule 37(c) did not permit a sanctions award where the 
defendant supplemented its initial disclosures after it located the information.  In other words, Rule 37(e) is not the 
repository for all discovery issues involving ESI. 
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"plainly the case" that a court may resort to its inherent power "where the conduct at issue is 
not covered by one of the other sanctioning provisions." Chambers, 501 U.S. at 50. 

Id. at *20-22. 

The court then found that plaintiff had engaged in bad-faith conduct warranting exercise of its inherent power: 

A "particularized showing of bad faith" is necessary to justify exercising that power. 
Spoliation designed to deprive an adversary of the use of evidence in litigation qualifies as 
bad faith conduct. 

Id. at *30 (citations omitted).20 

The court astutely recognized that Rule 37(e)(2) allows a court to impose an adverse inference instruction on a 
party whose conduct satisfies the “intentional” conduct required, but does not compel this result.  Id. at *30.  
After outlining the goals of the sanction power,21 the court precluded plaintiffs from relying upon their 
versions of the emails to demonstrate notice to the defendants of the use of the SLAMXHYPE mark, and 
ordered plaintiffs to bear the costs, including reasonable attorneys’ fees, incurred by defendants to establish 
plaintiffs’ misconduct and in securing relief.  Id. at *31-32.22 

                                                        
20 To support, the “bad faith” requirement under “inherent authority,” the court cited United States v. International 

Brotherhood of Teamsters, 948 F.2d 1338, 1345 (2nd Cir. 1991) where the Second Circuit stated: “A ‘particularized 
showing of bad faith’ is necessary to justify exercising that power.” International Brotherhood of Teamsters, in turn, 
relied on Chambers, which, in the context of an attorneys’ fee award, cautioned courts that bad faith was required 
before the exercise of inherent authority. International Brotherhood of Teamsters was not cited in Residential 
Funding Corp. v. DeGeorge Capital Corp., supra, which was interpreted by district courts in the Second Circuit to 
establish, under a court’s inherent authority, a negligence standard for imposition of an adverse inference 
instruction for the loss of ESI, even though Residential Funding did not involve the loss of any ESI and was a Rule 
37(b), not an inherent authority, case.  The court of appeals in Residential Funding, in fact, cited Chambers for the 
proposition that courts have inherent power to sanction, but did not discuss Chambers’ emphasis on the existence 
of bad faith to justify the use of inherent power. For ESI, Residential Funding was overruled by the change to Rule 
37(e), which established a national bad faith standard in every circuit before the remedies in Rule 37(e)(2) could be 
imposed.  But the irony here is that the author of CAT3, Magistrate Judge Francis, wrote Turner v. Hudson Transit 
Lines, Inc., 142 F.R.D. 68, 76 (S.D.N.Y. 1991), the decision misapplied by the Second Circuit in Residential 
Funding to reach its negligence-can-lead-to-a-punitive-sanction decision.  Turner involved due process concerns—
where due-process-like prejudice results from the destruction of tangible evidence. The outcome in Turner was a 
rejection of an adverse inference instruction where the destroyed records in question—bus brake maintenance 
documents that were destroyed after the complaint was filed—would not have shown that the brakes on the bus 
were defective.  Id. at 77  

21 “The sanction should be designed to: (1) deter parties from engaging in spoliation; (2) place the risk of an 
erroneous judgment on the party who wrongfully created the risk; and (3) restore ‘the prejudiced party to the same 
position he would have been in absent the wrongful destruction of evidence by the opposing party.” 2016 U.S. Dist. 
LEXIS 3618 at *31 (quoting Kronisch v. United States, 150 F.3d 126, 112 (2nd Cir. 1998). 

22 Cf. Ericksen v. Kaplan Higher Educ., LLC, 2016 U.S. Dist. LEXIS 20819, *1 (D. Md. Feb. 22, 2016).  In this matter, 
the district court overruled objections to a magistrate’s order that (1) precluded plaintiff from using a letter and an 
email in evidence; (2) permitted defendants to present evidence related to the loss of evidence and instruct the jury 
that they may consider the circumstances of the loss, in addition to all other evidence presented at trial; and (3) 
awarded defendants reasonable attorney's fees incurred in the discovery dispute.  Id. at * 2.  The magistrate, pre-
December 1, 2015, had found that plaintiff “acted willfully by running a computer program that she knew, given her 
computer expertise, would destroy at least some data.”  Id. at *3.  Defendants had sought a dismissal sanction in 
challenging the magistrate’s ruling.  The district court explained that the magistrate’s “recommendations will cure 
the prejudice created by the loss of evidence by eliminating any risk that the jury deems” the letter and email 
authentic.” Relying on amended Rule 37(e), it rejected the request for a dismissal: “Dismissal is thus not a 
necessary antidote. This Court will abide by the high standard set forth by the amended Rule 37(e) and allow 
Plaintiff's case to proceed, but under the limitations articulated by Judge Coulson.”  Id. at *4. 
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The court also noted that the sanction imposed fit within Rule 37(e) and inherent power: “The relief outlined 
here satisfies the dictates of Rule 37(e)(2) and of principles of inherent authority not to impose unnecessarily 
drastic sanctions.”  Id. at *32.  The court added that the result was consistent with the Rule 37(e)(1) mandate to 
tailor the remedy to the scope of the prejudice: “Furthermore, it is also consistent with Rule 37(e)(1), as it is no 
more severe than is necessary to cure the prejudice to the defendants.”  Id. 23 

One “common law” feature of the court’s holding bear note.  Because of the severity of the sanction being 
sought, the court held that clear and convincing evidence was the standard of proof.  Id. at *23-24. 

What is it about Trademark Actions?  More Bad Faith Conduct 

InternMatch, Inc. v. Nxbigthing, LLC, 2016 WL 491483 (N.D. Calif. Feb. 8, 2016) is another trademark 
fabrication-of-evidence case.  Plaintiff owned the mark, “InternMatch.”  Defendant used the mark and offered 
to sell its rights to plaintiff.  Plaintiff refused and sued defendant.  Defendant claimed it was a prior user of the 
mark and produced hard copies of its advertisements documenting such prior use.  Plaintiff sought the 
electronic versions of these documents.  That’s when defendant’s case started to unravel.  Defendant said that 
due to a pre-litigation lightning strike and a post-filing power surge, its electronic files were destroyed.  In the 
latter case, the electronic device containing the electronic files (an iMac desktop computer) was discarded.  
Defendant “did not run diagnostics” on the computer “to see if the files on the hard drive could be recovered 
prior to discarding it.”  Id. at *3. And it just so happened that the desktop computer contained “the only electric 
copies of Nxbigthing’s marketing materials that allegedly established prior use.”  Id.  

                                                        
23 CAT3 presents the issue of the “incompetent spoliator.”  Under Rule 37(e), if the spoliated information is restored 

or replaced, the remedial options available to a court under Rule 37(e)(1) and (2) are never reached. The court in 
CAT3 hedged on the inapplicability of Rule 37(e) since plaintiff refused to acknowledge the authenticity of the 
recovered emails. Where a party has fabricated or altered material evidence to create proof of its claim—bad-faith 
conduct— the integrity of the judicial process is implicated, and inherent power is then available.  Where a lawyer is 
behind the fabrication or alteration, there are Bar grievance alternatives available.  Cf. Qualcomm Inc. v. Broadcom 
Corp., 2008 WL 69932 (S.D. Calif. Jan. 7, 2008) (magistrate judge referred six outside counsel to Qualcomm to the 
California Bar for failure to produce responsive documents after a hearing where Qualcomm invoked the attorney-
client privilege; the sanction was later withdrawn following a remand by the district court and a second hearing 
where privileged documents were allowed to be used to establish responsibility for the failure to produce and where 
bad faith was not shown, 2010 U.S. Dist. LEXIS 33889 (S.D. Calif. Apr. 2, 2010).  Where the bad-faith actor is a 
party, it will be the rare case where a court does not feel compelled to take some action to deter parties from 
engaging in such conduct, especially where the alteration was designed to establish a key element of the spoliator’s 
claim and the spoliator might otherwise profit if it were allowed to argue that its version of the email was the correct 
one. In Chambers, the Court explained that inherent power “allows a federal court to vacate its own judgment upon 
proof that a fraud has been perpetrated upon the court. See Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U. 
S. 238 (1944); Universal Oil Products Co. v. Root Refining Co., 328 U. S. 575, 328 U. S. 580 (1946). This ‘historic 
power of equity to set aside fraudulently begotten judgments,’ Hazel-Atlas, 322 U.S. at 322 U. S. 245, is necessary 
to the integrity of the courts, for ‘tampering with the administration of justice in [this] manner . . . involves far more 
than an injury to a single litigant. It is a wrong against the institutions set up to protect and safeguard the public.’ Id. 
at 322 U.S. 246.”  501 U.S. at 44.  Cf. In re Ajax Integrated, LLC, 2016 Bankr. LEXIS 935 (N.D.N.Y. Mar. 23, 2016).  
In this matter, computer files were deleted on a server belonging to the debtor, one day prior to production of the 
server.  Id. at *30. A creditor trying to avoid summary judgment on the bankruptcy trustee’s motion to avoid the 
creditor’s unperfected security interest argued that this spoliation warranted an adverse inference sufficient to 
defeat the trustee’s motion.  But the court found that debtor’s actions were irrelevant to the trustee’s power or the 
court’s reasoning for granting the trustee’s motion.  Id. at *33-34.  But the court said it would hold a separate 
evidentiary hearing to decide whether sanctions unrelated to the relief the court granted to the trustee, were 
appropriate: “The court is not blind to the fact that evidence may have been tampered with in this case. Defendant's 
allegation of spoliation is a matter which the court takes seriously. Accordingly, the court will enter a separate order 
setting an evidentiary hearing on the Spoliation Motion to consider further any appropriate sanctions that may be 
warranted.” Id. at *34, n.18. 
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Nxbigthing’s principal, Batterman, made a claim for coverage under a homeowner’s insurance policy with an 
insurance company called Homesite.  Homesite initially paid some monies on the claim, but “after conducting 
an investigation of Batterman’s claims, Homesite denied coverage, citing ‘concealment or fraud’ as the reason 
for the exclusion.”  Id. at *6.  Homesite sent a letter that noted “a number of inconsistencies” with statements 
made in the claims process that supported Homesite’s position that Batterman had misrepresented material 
facts of the loss.24  Id. at 6.   

In addition, Homesite learned that the property manager of the apartment building housing Nxbigthing’s office 
and the power company were not aware of a power surge at the time claimed.  The court elaborated on this fact 
in response to Batterman’s testimony that the power surge destroyed “two iMac desktops, one MacBook 
laptop, a printer, a Pogo plug, and two or three external hard drives,” id. at *8 (internal quotation marks 
omitted): 

According to Defendants, the power surge affected four to six electrical outlets and the 
electronic devices in one part of the home office of their apartment, but the rest of the 
apartment had electricity. Batterman never notified the landlord or property manager of the 
surge. A separate insurance coverage letter from Homesite Home Insurance, detailing why 
the additional coverage was denied, noted that its field investigator concluded that no reports 
of any surge related activity were made to the power company and the property manager 
during the time of the alleged power surge. InternMatch’s electrical engineering expert, 
Joseph Greco, also reports that there was no evidence of lightning occurring in the area 
during the time period of the alleged power surge. The expert also concluded that a scenario 
where only four or five electrical outlets were affected is “highly unlikely.” 

Id. (record citations omitted).  Not surprisingly, the court found that Batterman “fabricated his account 
regarding the power surge.”  Batterman then compounded his lack of credibility by testifying that he could not 
recall the name of the electrician he hired to respond to the power surge, while the electrician testified that he 
had known Batterman for several years and even assisted Batterman “with passing out flyers on 18 to 24 
separate occasions.”  Id. at *9.  Batterman also testified that he discarded certain of the devices “burned” from 
the power surge and his wife (Santo) discarded others.  The court did not accept this explanation either: “The 
Court does not find it credible that even if the power surge occurred and even if the power surge damaged the 
electronic devices, Santo discarded only the electronic devices used by Nxtbigthing, and Batterman discarded 
only his personal electronic devices purely by happenstance or that such a division of effort occurred at all.”  
Id. at *10. (emphasis is original). 

After reciting these facts, the court then said that even if it accepted Batterman’s “strained version of events in 
its entirety,” Nxbigthing “would still be culpable for spoliation” because “Defendants would still have failed in 
their obligation to ensure that relevant evidence be preserved.” 

                                                        
24 The court listed four misrepresentations, including: “On March 25, 2015, Batterman called to ask about coverage 

for damages due to a power surge but stated there were no damages at the time,” and, “On April 4, 2015, 
Batterman filed a claim for a power surge that occurred on April 2, 2015. Batterman initially claimed he heard a loud 
noise due to a power surge that blew the breaker and damaged the devices. In a subsequent statement made to a 
field investigator, Batterman stated that he was out running errands and not at home when the surge occurred.”  
2016 WL 491483 at *7. 
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On this record, the court’s ultimate conclusion was predictable:  “In light of the foregoing, the Court concludes 
that Defendants willfully spoliated evidence. The Court further finds that the extraordinary measures 
Batterman undertook to mislead opposing counsel and the Court merit a finding of bad faith.”  Id. at 11. 

What sanction should be imposed?  That was the next question that the court answered, but not by reference to 
Rule 37(e).  At the beginning of the opinion, the court quoted amended Rule 37(e), but said that it was not 
clear whether Rule 37 findings had to be made before it could exercise its inherent authority but since the court 
found an “intent to deprive” as required under Rule 37(e)(2), it was not necessary for the court to decide the 
limits on a court’s exercise of inherent authority under Rule 37(e):25 

Whether a district court must now make the findings set forth in Rule 37 before exercising its 
inherent authority to impose sanctions for the spoliation of electronic evidence has not been 
decided. Here, the Court determines both that the Defendants’ conduct was willful and in bad 
faith, and that defendants “acted with the intent to deprive another party of the information’s 
use in the litigation.” FED. R. CIV. P. 37(e)(2). Accordingly, it need not resolve the question 
of the relationship of the recent amendments to the existing case law. 

Id. at *4, n.6.  Then, without referencing Rule 37(e) again and citing to inherent authority case law, the court 
decided to issue an adverse inference instruction as a sanction for defendants’ conduct, precluded defendants 
from arguing that the destroyed evidence or the hard copies of such evidence showed that Nxbigthing had 
priority in the use of the mark, and ordered defendants to pay plaintiff’s attorneys’ fees associated with the 
motion for sanctions. 

Does Bad Faith Mean Something Different Than “Intent to Deprive”? 

In DVComm, LLC v. Hotwire Communs., LLC, 2016 U.S. Dist. LEXIS 13661 (E.D. Pa. Feb. 3, 2016), a 
plaintiff was found to have deleted emails with the intent to deprive the defendant of information in the 
litigation and suffered imposition of an adverse instruction under Rule 37(e)(2). Three points in the opinion are 
notable with respect to prejudice, the standard of proof, and the view that “bad faith” means something 
different from the “intent to deprive” a party of information: 

 The court properly noted that, “A showing of prejudice is not required before imposing sanctions under Rule 
37(e)(2) for loss of evidence, but may be considered in fashioning a remedy.”  Id. at *16. 

 Contrary to the court’s decision in CAT3, the court decided that “preponderance” and not “clear and 
convincing” was the standard of proof: “While we examine, in part, the state of mind of the party destroying 
evidence, we do not find this factor requires meeting the burden of proof by clear and convincing evidence.”  
Id. 

                                                        
25 The court did not reference the advisory committee note to Rule 37(e) that provides that the new rule "forecloses 

reliance on inherent authority or state law to determine when certain measures should be used."  Benefield v. 
MStreet Entertainment, LLC, 2016 U.S. Dist. LEXIS 11472 (M.D. Tenn. Feb. 1, 2016) resulted in a “spoliation 
instruction” sanction because of the failure to retain, after a duty to preserve arose, text messages, which were 
determined to be relevant.  There was no finding of bad faith, or intent to deprive the plaintiff of the text messages in 
the litigation.  But the court did not invoke Rule 37(e), or even discuss the December 1 amendments, so while not 
express, the court apparently decided not to apply new Rule 37(e). 
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 The court viewed “bad faith” as meaning something different than the text in Rule 37(e)(2):  “Rule 37 (e)(2) 
does not require a showing of bad faith, only ‘intent to deprive another party of the information's use.’”  Id. 
at *17-18.26 

At least one court has, however, related “bad faith” with an “intent to deprive.”  Living Color Enterprises, Inc. 
v. New Era Aquaculture, Ltd. et al., 2016 U.S. Dist. LEXIS 39113 (S.D. Fla. Mar. 22, 2016). The case is 
discussed below at length, but for the purposes here, the court stated: “It appears to this Court that the ‘intent to 
deprive’ standard in Rule 37(e)(2) may very well be harmonious with the ‘bad faith’ standard previously 
established by the Eleventh Circuit.”  Id. at *20, n.6. 

No Sanction Where ESI Lost Was Not Known to Be Relevant at the Time It Was Lost 

Marten Transp., Ltd. v. Plattform Adver., Inc., 2016 U.S. Dist. LEXIS 15098 (D. Kan. Feb. 8, 2016) involved 
the failure to preserve a computer’s internet history usage for an employee named Vinck, after a duty to 
preserve arose but before Vinck’s internet history usage was known to be relevant.  In rejecting a sanctions 
motion, the court credited the producing party with taking reasonable steps under Rule 37(e): 

The general intent of amended Rule 37(e) was to address the excessive effort and money 
being spent on ESI preservation as a result of the continued exponential growth in the volume 
of ESI, along with the uncertainty caused by significantly differing standards among the 
federal circuits for imposing sanctions or curative measures on parties who failed to preserve 
ESI. In revising Rule 37(e), the Advisory Committee expressly instructed that "reasonable 
steps" to preserve ESI suffice; the Rule "does not call for perfection." The advisory committee 
also recognized the reality that often there is only limited information regarding prospective 
litigation and the scope of information that should be preserved may be uncertain. They 
emphasize the importance of not being blind to this reality "by hindsight arising from 
familiarity with an action as it is actually filed." The Court will not use a "perfection" 
standard or hindsight in determining the scope of Plaintiff's duty to preserve ESI. As noted 
above, Plaintiff did take reasonable steps to preserve relevant information when it preserved 
Vinck's email and other ESI in Fall 2013. The case involved only Plaintiff's claims alleging 
Defendant's unauthorized use of Plaintiff's trademarks and not that Plaintiff improperly 
accessed Defendant's website. Prior to June 2015, Plaintiff had no knowledge or information 
from which it should have known that Vinck's internet history would become relevant in the 
case. 

Id. at *30-31.27 

                                                        
26 Contrast Rimkus Consulting Group, Inc. v. Cammarata, 688 F. Supp. 2d 598, 618 (S.D. Tex. 2010) which equated 

bad faith with “a willful or intentional destruction of evidence to prevent its use in litigation.”    



34  

783548 v2  Copyright John M. Barkett 2016 

Courts That Vacated Pre-December 1, 2015 Sanctions Imposed Under Inherent Authority 

Two decisions involved courts that reversed themselves.  In SEC v. CKB168 Holdings, Inc., 2016 U.S. Dist. 
LEXIS 16533 (E.D.N.Y. Feb. 2, 2016), defendant had failed to produce information related to a plan to go 
public.  But it was not clear whether the information ever existed, or whether the information existed and was 
not preserved.  The court had formulated two instructions to let the jury decide which was the case.  On 
reconsideration, the court decided that, on the state of the record, Rule 37(e) would not permit the second 
instruction, but without prejudice to renewal of the motion as more evidence was developed: 

The SEC argues that "[t]he present record supports the conclusion" that the Foreign 
Defendants acted with the intent to deprive the SEC of its requested materials. The Court 
disagrees, as the existing record is not sufficiently clear to support the factual findings that 
are a prerequisite under the recent revisions to Rule 37. The Court cannot even conclude, as a 
threshold matter, that the Foreign Defendants destroyed or failed to preserve these materials 
at all -- simply put, there is a strong likelihood that the materials never existed. Nonetheless, 
in the event the case proceeds to trial, the SEC should be permitted to renew its motion for 
Rule 37 sanctions and to make the requisite showing of intent and loss of ESI based on the 
evidence adduced at trial. 

Id. at *13-14 (record citations omitted). 

In the second case, NuVasive, Inc. v. Madsen Med., Inc., 2016 U.S. Dist. LEXIS 8997 (S.D. Cal. Jan. 26, 
2016), the court was going to give an adverse inference instruction based on the loss of information.  But the 
court reversed its position in light of 37(e)(2).  The case involved the failure to preserve text messages: 

In its prior orders, the Court did not make any finding that NuVasive intentionally failed to 
preserve the text messages so that Defendants could not use them in this litigation. Instead, 
the Court found that NuVasive was at fault for not enforcing compliance with the litigation 
hold. The record does not support a finding of intentional spoliation by NuVasive. Therefore, 
under Rule 37(e), as amended, it would not be proper for the Court to give the adverse 
inference instruction. 

Id. at *5-6  (emphasis in the original).  However, citing to the Advisory Committee Note,28 the court said that 
the jury could hear evidence on what happened:  “The Court will allow NuVasive and Defendants to present 

                                                                                                                                                                                   
27 Internet browsing history also was the focus of a Rule 37(e) claim in Marshall v. DentFirst, P.C., 2016 U.S. Dist. 

LEXIS 38832 (N.D. Ga. Mar. 24, 2016).  Marshall had been terminated and claimed the termination was based on 
her age.  She had been accused by other employees of internet browsing during the work day and, thus, in 
discovery sought internet records on her own browsing history.  She had filed her EEOC charge seven months after 
she was terminated, thereby triggering a duty to preserve as of that date.  Defendant did not have any records 
showing plaintiff’s use of the Internet, and had not investigated the employees’ accusations but instead accepted 
the employees’ observations as sufficient evidence of plaintiff’s online activity.  The court denied plaintiff’s motion 
for sanctions on this point. The court held that there were no facts to support the argument that a record of plaintiff’s 
Internet browsing history would have remained on her computer seven months after her termination.  Id. at * 10-11. 

28 “The subdivision does not apply to jury instructions that do not involve such an inference. For example, subdivision 
(e)(2) would not prohibit a court from allowing the parties to present evidence to the jury concerning the loss and 
likely relevance of information and instructing the jury that it may consider that evidence, along with all the other 
evidence in the case, in making its decision. These measures, which would not involve instructing a jury it may draw 
an adverse inference from loss of information, would be available under subdivision (e)(1) if no greater than 
necessary to cure prejudice.”  Advisory Committee Note to Rule 26(b)(1). 
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evidence to the jury regarding the loss of electronically stored information and will instruct the jury that the 
jury may consider such evidence along with all other evidence in the case in making its decision.” Id. at *9. 

Rule 37(e)(2) Sanctions Which Did Not Affect the Outcome 

Brown Jordan International, Inc. v. Carmicle, 2016 U.S. Dist. LEXIS 25879 (S.D. Fla. Mar. 2, 2016) resulted 
in the application of Rule 37(e)(2) against Carmicle in the context of a violation of both the Computer Fraud 
and Abuse Act (CFAA) and the Stored Communications Act (SCA) even though the outcome of the case was 
not affected by the adverse inference sanction that was imposed. 

Carmicle was terminated as an employee by plaintiff and then was sued by plaintiff after plaintiff learned that 
Carmicle had used a generic password to access and view, without authorization, the contents of emails of 
other employees of plaintiff through an online portal (Office 365).  After his termination, Carmicle then 
remotely locked the company laptop he had been provided. 

Under the CFAA, "Whoever . . . intentionally accesses a computer without authorization or exceeds authorized 
access, and thereby obtains . . . information from any protected computer," violates the CFAA. 18 U.S.C. § 
1030(a)(2)(C).  A “protected computer” is one “used in or affecting interstate or foreign commerce or 
communication.”  18 U.S.C. § 1030(e)(2)(B).  “Carmicle accessed and obtained information from a protected 
computer (as defined in the CFAA) each time he used the generic password to access and view the contents of 
another Company employee's email account through the Office 365 online portal.”  Id at *128-29.  And based 
on plaintiff’s Computer and Internet Policy, Carmicle was not authorized to do so.  Id. at *129. Carmicle’s 
actions were found to be intentional; he “acted in deliberate contravention of the Computer and Internet 
Policy.”  Id. at *131. 

The remote locking of the plaintiff-owned laptop also violated the CFAA.  Id. at *131-32.  "Whoever . . . 
knowingly causes the transmission of a program, information, code, or command, and as a result of such 
conduct, intentionally causes damage without authorization, to a protected computer," violates the CFAA. 18 
U.S.C. § 1030(a)(5)(A). "[T]he term 'damage' means any impairment to the integrity or availability of data, a 
program, a system, or information." 18 U.S.C. § 1030(e)(8).  The court elaborated: 

Carmicle knowingly caused the transmission of a code when he remotely locked the 
Company-owned laptop using the Find My iPhone application immediately following the 
termination of his employment on February 17, 2014. By rendering the laptop inaccessible, 
Carmicle intentionally caused damage to the Company-owned laptop within the meaning of 
the CFAA by impairing the availability of any data, program, system, or information on that 
laptop. See 18 U.S.C. § 1030(e)(8). Finally, because it was used in or affected interstate 
commerce or communication, the Company-owned laptop was a protected computer as 
defined in the CFAA. 

Id. at 132 (citations omitted). 

The SCA provides that a person who (1) “intentionally accesses without authorization a facility through which 
an electronic communication service is provided,” or (2) “intentionally exceeds an authorization to access that 
facility”; and thereby “obtains, alters, or prevents authorized access to a wire or electronic communication 
storage in such system” violates the SCA.  18 U.S.C. § 2701(a) 18 U.S.C. § 2701(a).  Because Carmicle used a 
generic password to access the email accounts of other of plaintiff’s employees through Office 365, he 
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accessed a “facility through which an electronic communication is provided.”  Id. at *135.  Doing so also 
constituted obtaining access to a “wire or electronic communication while it is in electronic storage in such 
system.”  Id. at *136. 

Damages (monies paid to forensic examiners totaling about $39,000) were then awarded under both statutes. 

So, where does Rule 37(e) fit in?  Read on. 

Carmicle was terminated on February 17, 2014.  That same day, he “remotely wiped the Company-owned iPad 
and restored it to factory settings.”  Id. at *107.  His personal iPad was allegedly lost in March or April of 2014 
by Carmicle’s “eight-year-old son, possibly left behind on a plane, while on a family vacation.”  Id. It just so 
happened that this was “less than one month after the Company and Carmicle had initiated legal proceedings.”  
Id.  Then, a forensic examination of Carmicle's personal laptop “revealed that 2.4 million files--nearly all of 
the files on that laptop--had last been accessed within the 48 hours prior to the date on which Carmicle 
surrendered the laptop for forensic examination in June of 2015.”  Id.  These facts were developed at an 
evidentiary hearing.  The court concluded that Carmicle breached a duty to preserve, failed to take reasonable 
steps to protect ESI from being lost, and could not restore the ESI, and that he acted with the requisite intent to 
deprive plaintiff of the use of information in the litigation: 

[T]he Court now concludes that Carmicle should have preserved electronically stored 
information on his personal iPad, his personal laptop computer, the Company-owned laptop, 
the Company-owned iPad, Carmicle's personal iPhone, and Mrs. Carmicle's computer39 in 
anticipation of litigation, and that this information was lost because Carmicle failed to take 
reasonable steps to preserve it. This information--including the metadata relevant to 
Carmicle's accessing and taking screenshots of others' emails with his personal iPad, and the 
last access dates for 2.4 million files on Carmicle's personal laptop--cannot be restored or 
replaced through additional discovery. Because the Court finds that Carmicle acted with the 
intent to deprive the Brown Jordan Parties of the information's use in litigation, the Court 
will presume that the lost information was unfavorable to Carmicle. 

Id. at *117-18.  The court explained that the adverse inferences the court would draw “inform some of the 
Court's findings of fact,” id. at *110, but the court also added that while the drawing of adverse inferences is 
appropriate for Carmicle’s “egregious conduct,” the inferences had no effect on the outcome of the matter:  
“The Court would reach the same conclusions of law whether or not it imposed this particular sanction.”  Id. at 
*110-11, n.38. 

Restored ESI and the Absence of Prejudice 

In Living Color Enterprises, Inc. v. New Era Aquaculture, Ltd. et al., 2016 U.S. Dist. LEXIS 39113 (S.D. Fla. 
Mar. 22, 2016), an individual defendant (O’Rourke) failed to disable the text message auto-delete (after 340 
days) function on his mobile phone after the complaint had been served.  He conceded he had a duty to 
preserve and should have done so, but argued that despite his negligence, New Era Aquaculture had the text 
messages as a recipient, and thus the ESI had been restored.  Id. at 8-9. 

The court worked through each step in Rule 37(e).  There was no question that the “spoliated ESI” should have 
been preserved; defendant conceded this fact.  Id. at *13-14.   
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Rule 37(e) was not applicable to the text messages restored: “[T]e great majority of Defendant's text messages 
were not ‘lost’, and sanctions under Rule 37(e) are simply not available in relation to those text messages.”  Id. 
at *15. 

As to the text messages that could not be restored, the court then evaluated the application of Rule 37(e)(1) and 
(2).  There was no prejudice, the court found: 

[T]he Court sees no prejudice suffered by Plaintiff. And, if there was any prejudice to Plaintiff 
at all, it was so minimal that the Court does not find it necessary to order measures to cure 
the alleged prejudice. Plaintiff argues in its Motion that "Leyden's participation in the scheme 
outlined in the Second Amended Complaint is crucial to Plaintiff's claims against Leyden and 
the evidence would have established he was involved in the scheme to misappropriate 
Plaintiff's business and customers."  This is an extremely conclusory statement that really 
does not establish any prejudice to Plaintiff. Plaintiff has not explained any direct nexus 
between the missing text messages and the allegations in its Complaint. 

Id. at *17 (record citation and footnote omitted).29 

And the court also decided that the routine practice of deleting text messages does not suggest nefarious 
conduct here: 

[T]he Court does not find any direct evidence of either "intent to deprive" or bad faith.6 In 
Defendant's affidavit, he stated that he regularly deletes text messages in order to keep his 
phone running efficiently. In Defendant's response to the Motion, defense counsel explained 
that Defendant had activated a setting on his phone prior to this litigation that automatically 
deletes text messages after 30 days. While Plaintiff believes that the two explanations in 
Defendant's affidavit and response to Plaintiff's Motion are vastly different, the Court does 
not. It appears that defense counsel was simply expanding upon Defendant's explanation of 
how he manages his text messages. Regardless, it is common practice amongst many cell 
phone users to delete text messages as they are received or soon thereafter. There is nothing 
nefarious about such a routine practice under the facts presented here 

While Defendant clearly had an obligation to retain the relevant text messages after this 
lawsuit was initiated, the Court finds that Defendant simply acted negligently in erasing the 
text messages either actively or passively. Defendant is an individual who appears to be a 
relatively unsophisticated litigant. At worst, his actions were negligent. The amended Rule 
37(e) does not permit an adverse inference instruction or other severe sanctions for 

                                                        
29 Plaintiff tried a different approach, which was also was not persuasive to the court: “In Plaintiff's supplemental brief, 

it argues that, due to the spoliation of evidence, Plaintiff does not know when and how Aqua Tech and Defendant 
met. Plaintiff does not explain how the missing text messages would establish this fact. Additionally, it appears that 
the vast majority of the missing text messages have been provided to Plaintiff by Aqua Tech and so they are not 
truly ‘lost.’ The asserted loss of the few remaining text messages, between Defendant and individuals named ‘Peter’ 
and ‘Paul’, has not truly prejudiced Plaintiff as the Court finds Defendant's description of the missing text messages 
to be credible and therefore finds that the content of the text messages would not have been relevant in this case. 
The asserted missing text messages appear to be unimportant, and the abundance of preserved information 
appears sufficient to meet the needs of Plaintiff. The Court does not find spoliation sanctions to be proper pursuant 
to Rule 37(e)(1).” 2016 U.S. Dist. LEXIS 39113 at  *18-19 (record citations omitted). 
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negligence. There is no evidence that Defendant intentionally deleted the text messages in 
order to deprive Plaintiff of the information's use in litigation. There is no evidence that he 
intended to deprive Plaintiff of the text messages or that he acted in bad faith. No sanctions 
should be imposed pursuant to Rule 37(e)(2). 

Id. at *20-22. 

Missing ESI in Violation of a Court Order Requiring Production 

Prezio Health, Inc. v. John Schenk & Spectrum Surgical Instruments Corp., 2016 U.S. Dist. LEXIS 2803 (D. 
Conn. Jan. 11, 2016) involved missing emails from a personal AOL account in an action over failure to comply 
with a non-compete agreement.  An individual defendant was ordered to produce metadata associated with 
eight emails. Id. at *1-2.  The production was made but three emails were missing, deleted during the course of 
the litigation.  The emails were characterized as containing highly sensitive pricing information and customer 
leads belonging to the plaintiff. Id. at *3-4.  Defendant John Schenk explained he did not use the AOL account 
regularly but his wife did, and she “surmised” that she caused the loss of the three emails when she transferred 
all of AOL account emails to a new iPad she had purchased. Id. at *6.  Failing to take steps to preserve relevant 
emails after an action is filed and after a court order is entered to produce them is never a wise course of 
action.  The court decided that an adverse inference instruction should be given but left the contours of the 
instruction to the discretion of the district court judge in the context of a future summary judgment motion or 
trial.  The court also held that plaintiff was entitled to attorneys’ fees for pursuing the discovery issue but 
because of the acrimony accompanying the manner in which the matter was being litigated, reserved filing of a 
motion for fees until the conclusion of the lawsuit. Id. at *10.  Defendant’s new employer was also held 
accountable for both sanctions because it “failed to take appropriate measures to avoid this unfortunate 
situation.”  Id.  

For the failure to comply with the court’s order, the court had authority under Rule 37(b) to impose a number 
of sanctions, including the ones it imposed.  But it did not mention Rule 37(b) specifically. Instead, the court 
cited Residential Funding and Mali v. Fed. Ins. Co., 720 F.3d 387 (2nd Cir. 2013) to support its determination.  
As noted above, Residential Funding was a Rule 37(b) case that involved sluggish production and did not 
involve issuance of an adverse inference instruction, but has been interpreted by many courts as an inherent-
power decision that justified the use of inherent power even for negligent conduct.  Mali involved the propriety 
of a missing evidence instruction where, in an insurance coverage action, plaintiff failed to produce 
photographs of art allegedly lost during a fire.  Leaving the nature of the missing evidence instruction to the 
trial court’s discretion was an appropriate outcome under Rule 37(b), Residential Funding, and Mali.  There 
was no mention of amended Rule 37(e), which might mislead uncareful readers, but based on the facts there 
did not have to be given the violation of the court order requiring production. 

Spoliation of Both ESI and Tangible Evidence 

As noted earlier, in Stinson v. City of New York, 2016 U.S. Dist. LEXIS 868, *14-15 n.5 (S.D.N.Y. Jan. 5, 
2016), the court elected not to apply new Rule 37(e) where both electronically stored information and hard 
copy documents were lost and the matter was fully briefed before December 1, 2015. 

It appears that the same decision was reached in CTB, Inc. v. Hog Slat, Inc., 2016 U.S. Dist. LEXIS 39024 
(E.D.N.C. Mar. 23, 2016).  Both tangible advertising materials and what appears to be electronic data 
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associated with surveys conducted using “Survey Monkey” were no longer available to CTB, in contravention 
of its litigation hold policy.  Both were relevant to plaintiff’s trademark infringement and unfair competition 
claims.  At the outset of the opinion, the court cited to amended Rule 26(b)(1) but in a footnote wrote: 

The instant motions were filed, and the subpoenas, deposition notice, and discovery requests 
to which they relate were served prior to 1 December 2015. Nonetheless, because none of the 
changes contained in the amendments affect resolution of the motions, the court has applied 
the amended rules in resolving the motions. The discovery undertaken pursuant to this Order 
shall also be subject to the rules of discovery as amended on 1 December 2015. 

Id. at *9-10, n.3. 

The court then sanctioned CTB with an adverse inference instruction but never mentioned Rule 37(e), which it 
might have done to say Rule 37(e) is limited to ESI, or because tangible evidence and ESI were both involved, 
the court was not going to apply Rule 37(e).  Instead, the court held that destruction of the advertising 
materials and the survey data30 was “willful,” thereby warranting the sanction.  Id. at *37, 39.31  The court also 
required CTB to pay defendant’s reasonable attorneys’ fees and expenses incurred in connection with the 
successful sanctions motion. 

In Best Payphones, Inc. v. City of New York, 2016 U.S. Dist. LEXIS 25655, *10-31 (E.D.N.Y. Feb. 26, 2016), 
the loss of both ESI and tangible evidence was involved.  However, rather than eschewing reliance on the 
amendments, the court instead applied Second Circuit inherent-power case law to the tangible evidence, and 
Rule 37(e) to the ESI.  The court then found that the alleged spoliator (plaintiff) had not acted willfully or 
grossly negligently and that the information lost was relevant but there was no prejudice to the defendants.  Id. 
at *21, 23.  Hence no evidence-related sanction was awarded under either inherent authority or Rule 37(e). 

Absence of a “Loss” but Award of Attorneys’ Fees 

There does appear to be a need for greater jurisprudential discipline in evaluating an award of attorneys’ fees 
for an unsuccessful motion for sanctions.  Under Chambers v. Nasco, where attorneys’ fees were awarded for 
abusive conduct in litigation by a litigant, the Court held that inherent authority should not be applied where a 
rule or a statute was available to address the conduct, and the exercise of inherent authority required a finding 
of bad faith.  Where the conditions of the chapeau to Rule 37(e) are satisfied but bad faith does not exist, 
attorneys’ fees can be awarded (among other sanctions) if needed to cure the prejudice resulting from the loss 
of ESI.  When Rule 37(e) is not applicable to a spoliation event, and there has not been a violation of a court 
order, or any other rule of civil procedure warranting sanctions is inapplicable, courts will resort to inherent 

                                                        
30 CTB was certainly not helped by the court’s statement that the only survey data CTB still possessed had been 

“apparently manipulated.”  2016 U.S. Dist. LEXIS 39024 at *38. 
31 “Because CTB's violations of its obligation to preserve were willful, the sanction of adverse inference instructions 

may be imposed. The undersigned finds their imposition appropriate. Not only was the relevance of the evidence 
destroyed clear, but CTB has failed to produce definitive proof that it ever imposed a litigation hold, in violation of its 
own document retention policy. The record thus substantiates that CTB took a cavalier approach to its preservation 
obligation, and its purposeful conduct led to the loss or destruction of evidence. It is appropriate that the court 
ensure that Hog Slat not be prejudiced by CTB's misconduct. Adverse inference instructions with respect to the 
destroyed evidence along with the award of Hog Slat's expenses on the motion would help achieve this goal.” 2016 
U.S. Dist. LEXIS 39024 at *39-40.  The magistrate judge left the wording of the instruction up to the district court 
judge.  Id. at 40. 
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authority.  But the post-Chambers case law has not always taken to heart the requirement-of-bad-faith 
admonition in Chambers.32 

Rule 37(a) permits an award of attorneys’ fees where a court grants a motion to compel production of 
documents or where documents are produced in response to a motion if certain conditions are met: 

(5) Payment of Expenses; Protective Orders. 

(A) If the Motion Is Granted (or Disclosure or Discovery Is Provided After Filing). If the 
motion is granted—or if the disclosure or requested discovery is provided after the motion 
was filed—the court must, after giving an opportunity to be heard, require the party or 
deponent whose conduct necessitated the motion, the party or attorney advising that conduct, 
or both to pay the movant's reasonable expenses incurred in making the motion, including 
attorney's fees. But the court must not order this payment if: 

(i) the movant filed the motion before attempting in good faith to obtain the disclosure or 
discovery without court action; 

(ii) the opposing party's nondisclosure, response, or objection was substantially justified; or 

(iii) other circumstances make an award of expenses unjust.33 

However, a motion for sanctions for the loss of documents is not a motion to compel production of documents 
that no longer exist. 

Post December 1, 2015 case law has magnified the confusion that can exist on the legal basis to support a 
request for attorneys’ fees in connection with an unsuccessful sanctions motion. 

Friedman v. Philadelphia Parking Authority, 2016 U.S. Dist. LEXIS 32009 (E.D. Pa. Mar. 10, 2016) began a 
discussion of an alleged Rule 37(e)(2) intentional spoliation claim with this statement: “Federal Rule of Civil 
Procedure 37, as well as our inherent power to control discovery and ensure the accuracy of sworn 
certifications, govern either a potential sanction upon the wrongdoer or a remedy to reimburse the innocent 
party for fees and costs incurred to recalibrate the balance of full disclosure.”  Id. at *16.  After evaluating the 
facts, the court then concluded that, “There is no evidence of lost information.”  Id. at *19.  It further 
concluded there was no proof of an intent to destroy data.  Id. at *21. 

                                                        
32 Despite the American rule that requires each party to bear its own fees, the Court in Chambers identified three 

“narrowly defined” circumstances when courts can award attorneys’ fees: (1) the common fund exception where 
one party’s success benefits others, (2) willful disobedience of a court order, and “most relevant here” (3) when a 
party has “acted in bad faith, vexatiously, wantonly, or for oppressive reasons.” 501 U.S. at 45-46 (citations and 
internal quotes omitted). The exceptions to the American Rule “effectively limit a court’s inherent power to impose 
attorney’s fees as a sanction to cases in which a litigant has engaged in bad-faith conduct or willful disobedience of 
a court’s orders,” while other mechanisms, such as Rule 11, “permit a court to impose attorney’s fees as a sanction 
for conduct which merely fails to meet a reasonableness standard.”  Id. at 46. 

33 Rule 37(a)(5)(B) and (C) also address what happens if the motion is denied or denied in part: “(B) If the Motion Is 
Denied. If the motion is denied, the court may issue any protective order authorized under Rule 26(c) and must, 
after giving an opportunity to be heard, require the movant, the attorney filing the motion, or both to pay the party or 
deponent who opposed the motion its reasonable expenses incurred in opposing the motion, including attorney's 
fees. But the court must not order this payment if the motion was substantially justified or other circumstances make 
an award of expenses unjust.  (C) If the Motion Is Granted in Part and Denied in Part. If the motion is granted in part 
and denied in part, the court may issue any protective order authorized under Rule 26(c) and may, after giving an 
opportunity to be heard, apportion the reasonable expenses for the motion.” 
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The court, however, was troubled by the Authority’s conduct and a certification made to the court by the 
Authority’s counsel, prompting the court to say, “Without limitation, litigation misconduct may be otherwise 
sanctioned by the Court's inherent power. We are vested with broad discretion to fashion an appropriate 
remedy under our inherent powers to stop litigation abuse.”  Id. at *23.  The court then added that it was 
“guided” by Rule 37(a)(4)-(5), “which provides the Court must, after giving an opportunity to be heard, require 
the Authority and/or its attorneys, to pay the Plaintiffs' reasonable expenses incurred in preparing the motion 
which, by its filing, resulted in the Authority producing over 125,000 documents which should have been 
produced months ago.”  Id. 

By “the motion,” the court was referring to the motion for sanctions, not a motion to compel, which is the 
focus of Rule 37(a).34  But the court apparently viewed the motion for sanctions as equivalent to one to compel 
since it later disclaimed any reliance on inherent authority to justify an attorneys’ fee award.  Id. at *26.  And 
the court was plainly upset with the Authority as reflected by its discussion of the following facts: 

 “After Plaintiffs attempted to resolve these issues for several months including shortly after December 19, 
2015, their motion induced the Authority and its attorneys to fully search the Barracuda systems, servers and 
back-up tapes and realistically understand their preservation obligation.”  Id. at *23-24. 

 “The Authority's October 26, 2015 Certification is an evasive and incomplete disclosure under Rule 37 
(a)(4) as it failed, along with its attorneys, to undertake the necessary investigation begun in earnest in later 
December 2015 and continuing to date.”  Id. at *24.35 

 “The Authority's less-than-fulsome discovery compliance resulted in, among other things, Plaintiffs filing 
the necessary Motion, evaluating ongoing production, this Court holding an extensive evidentiary hearing 
and now, due to the recently found 125,000 documents, a necessary delay in the trial date resulting in 
delayed resolution for all parties.” Id. 

                                                        
34 Rule 37(a)(1) provides: “In General. On notice to other parties and all affected persons, a party may move for an 

order compelling disclosure or discovery. The motion must include a certification that the movant has in good faith 
conferred or attempted to confer with the person or party failing to make disclosure or discovery in an effort to 
obtain it without court action.”  Specific motions are described in Rule 37(a)(3).  With respect to initial disclosure or 
production of documents, Rule 37(a)(3)(A) and (B) provide in pertinent part: “(A) To Compel Disclosure. If a party 
fails to make a disclosure required by Rule 26(a), any other party may move to compel disclosure and for 
appropriate sanctions. (B) To Compel a Discovery Response. A party seeking discovery may move for an order 
compelling an answer, designation, production, or inspection. This motion may be made if: …  (iv) a party fails to 
produce documents or fails to respond that inspection will be permitted—or fails to permit inspection—as requested 
under Rule 34.” 

35 The court ordered the Authority and its counsel to submit a certification of “full production.”  The certification was 
submitted under oath. The court then made these findings: “23. On December 18, 2015, the Authority's General 
Counsel swore its IT Department told him the Authority ‘collected complete ESI records from the Barracuda system 
for relevant custodians.’ He further swore ‘[w]e're not holding back anything that's not privileged that was subject to 
— that there was a hit on these search terms.’  24. As shown below, the Authority's October 26, 2015 Certification 
and General Counsel's December 18, 2015 deposition testimony are deficient as confirmed by Plaintiffs receiving 
over 125,000 responsive documents after filing the motion for sanctions.” 2016 U.S. Dist. LEXIS 32009 at *8.  Rule 
37(a)(4) provides: “Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this subdivision (a), an 
evasive or incomplete disclosure, answer, or response must be treated as a failure to disclose, answer, or respond.” 
It is not clear whether a certification of full production is equivalent to a Rule 26(a) disclosure, or an interrogatory 
answer or a Rule 34 response.  Rule 26(g)(3), instead, may have been the better vehicle to an award of fees for an 
inaccurate certification.  It provides: “(3) Sanction for Improper Certification. If a certification violates this rule without 
substantial justification, the court, on motion or on its own, must impose an appropriate sanction on the signer, the 
party on whose behalf the signer was acting, or both. The sanction may include an order to pay the reasonable 
expenses, including attorney's fees, caused by the violation.”  
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 “Exceptions to the Rule 37 (a) mandatory sanctions include a finding the Plaintiffs moved for sanctions 
before trying to resolve the issues, the Authority's nondisclosures and responses were substantially justified 
or other circumstances rendering an award of expenses unjust.”  Id. 

 “No exceptions to the mandatory sanctions exist under Rule 37 (a)(5)(A)(i), (ii) and (iii). While we 
generally discourage a one-day notice to cure deficiencies shortly before Christmas as failing to meet the 
standard of civility we expect of experienced counsel in this Court, we cannot find Plaintiffs' need for a 
prompt response is unjustified given the extended discovery deadlines and the Authority's position, as 
recently as December 18, 2015 under oath, of producing all material when, as it now admits, it did not. The 
Authority's incomplete disclosures, particularly when coupled with the October 26, 2015 Certification and 
December 18, 2015 testimony, cannot be justified. When caught, the Authority undertook the efforts after 
December 21, 2015 it should have done when served with discovery requests months earlier. As shown, the 
Authority's nonsensical position on its preservation obligation beginning at least as early as November 5, 
2013 only delayed this matter.” Id. at *24-25. 

 “While we remain concerned with the Authority's counsel's apparent blind eye to these errors, we have no 
evidence the Authority's outside counsel directed this evasive strategy. The Authority and its counsel's 
conduct undoubtedly now requires the Authority to spend tens of thousands of dollars in expedited attorney 
and expert review caused by its own conduct months earlier. We will impose the Rule 37 (a) mandatory 
sanction only upon the Authority.”  Id. at *25-26. 

The court then ordered the Authority, “under Fed.R.Civ.P. 37 (a),” to reimburse Plaintiffs “for the paid 
reasonable attorney's fees and expenses, including computer forensic assistance, necessary to prepare and file 
the December 21, 2015 Motion for Sanctions and present argument and cross-examine witnesses at the January 
15, 2016 hearing.” Id. at *26.  From the opinion, the court’s upset was very clear.  And if the motion for 
sanctions also represented a motion to compel within the framework of Rule 37(a), the court’s outcome can be 
explained in part.  And while not cited, Rule 26(g)(3) also could serve as a basis for a fee award for conduct 
addressed by that rule.36  Perhaps fees incurred to cross-examine witnesses at a hearing on a sanctions motion 
can fit within Rule 37(a)(5), but that outcome is not obvious from the opinion. 

In Best Payphones, Inc. v. City of New York, 2016 U.S. Dist. LEXIS 25655 (E.D.N.Y. Feb. 26, 2016), where, as 
discussed earlier, the court held, in denying a motion for sanctions, that there was only negligent conduct and 
no prejudice, the court still awarded attorneys’ fees explaining: 

                                                        
36 See also Tracinda Corp. v. DaimlerChrysler AG, 502 F.3d 212 (3rd Cir. 2007), where the court of appeals upheld an 

award of attorneys’ fees in the amount of $556,061 because of a failure to produce notes made by a witness until 
the witness was called to testify at trial.  The failure to produce earlier was inadvertent based on the findings of a 
Special Master.  The district court ordered the sanction under Rule 16(f)(2) which provides: “Instead of or in addition 
to any other sanction, the court must order the party, its attorney, or both to pay the reasonable expenses—
including attorney's fees—incurred because of any noncompliance with this rule, unless the noncompliance was 
substantially justified or other circumstances make an award of expenses unjust.”  The court of appeals affirmed.  
DaimlerChrysler had argued that scheduling orders often require document production to be completed before 
depositions commence and that witnesses often identify then relevant documents that were not previously 
produced.  Id. at 243.  It urged the court to reverse or there would be a “flood of satellite litigation” over Rule 16(f) 
expenses whenever a document production error “is unearthed.”  The court of appeals was not persuaded: “We do 
not concur with this assessment of the results of our decision.  Production errors discovered at the pre-trial stage of 
litigation will result in little, if any, expense or prejudice to the opposing party and therefore are not likely to warrant 
the imposition of sanctions under Rule 16(f). On the other hand, if a litigant knows that even inadvertent failure to 
produce relevant documents may result in a sanction when the existence of the documents is discovered during 
trial, the litigant may exercise more care in ensuring that all relevant documents are produced.”  Id. 
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Defendants request attorneys' fees for this motion. Under Rule 37(a)(5)(A), when a party 
provides discovery in response to a motion made pursuant to Rule 37, the Court may "require 
the party . . . whose conduct necessitated the motion, the party or attorney advising that 
conduct, or both to pay the movant's reasonable expenses incurred in making the motion, 
including attorney's fees." Fed. R. Civ. P. 37(a)(5)(A). The Court has discretion to award 
attorneys' fees and costs in connection with spoliation motions "'to punish the offending party 
for its actions and deter the litigant's conduct, sending the message that egregious conduct 
will not be tolerated,'" Field Day, 2010 U.S. Dist. LEXIS 28476, 2010 WL 1286622, at *14 
(quoting Richard Green (Fine Paintings) v. McClendon, 262 F.R.D. 284, 292 (S.D.N.Y. 
2009)), and awards them to Defendants here. See Matteo v. Kohl's Dep't Stores, Inc., 533 F. 
App'x 1, 3 (2d Cir. 2013) (affirming district court's decision to award $10,686.60 in attorneys' 
fees in connection with a spoliation motion); Skyline Steel, LLC v. PilePro, LLC, 13 Civ. 
8171 (JMF), 2015 U.S. Dist. LEXIS 77181, 2015 WL 3739276, at *8 (S.D.N.Y. June 15, 2015) 
(awarding $103,818.23 in attorneys' fees in connection with spoliation motion that was only 
partially successful); Field Day, LLC v. Cty. of Suffolk, 04 Civ. 2202, 2010 U.S. Dist. LEXIS 
137410, 2010 WL 5490990, at *1 (E.D.N.Y. Dec. 30, 2010) (awarding $97,659.51 in 
attorneys' fees in case where it was unclear that plaintiffs suffered any prejudice as a result of 
spoliation so that sanctions in the form of an adverse inference, the striking of pleadings or 
orders of preclusion were inappropriate, but an award of monetary sanctions for the amount 
of reasonable attorneys' fees and costs incurred in connection with the motion was 
warranted). 

Id. at *28-29. 

All of the decisions cited by the court are based on a court’s inherent power.  Unlike the court in CAT3, the 
court in Best Payphones did not cite United States v. International Brotherhood of Teamsters, 948 F.2d 1338, 
1345 (2nd Cir. 1991) where the Second Circuit, based on Chambers, stated: “A ‘particularized showing of bad 
faith’ is necessary to justify exercising that power,” referring to inherent power.37 

The court in Best Payphones provided a Rule 37(a) alternative to an award of fees: 

As in response to Defendants' motion Plaintiff turned over documents that should have been 
provided to Defendants when initially requested, the Court is permitted to award attorneys' 
fees under Rule 37(a)(5)(A). Moreover, Plaintiff's business was operated by one principal, Mr. 
Chaite, and he had two lawyers, who he admits advised him to retain all relevant business 
records. Plaintiff has offered no excuse, other than that he incorrectly determined that the 
evidence was irrelevant and did not understand his AOL account functions, for why the 
evidence was not preserved when Plaintiff operated in a small business setting under the 
watch of two legal advisors. Even if Mr. Chaite believed the evidence was irrelevant, he 
should have asked his attorneys before destroying it. His attorneys, by the same token, should 

                                                        
37 At some point, an appropriate case will reach the Second Circuit and the Court will straighten out the flummoxing 

case law that now exists in that circuit on the level of conduct required to warrant exercise of inherent authority 
where ESI is not in issue.  But for now, where district courts in the Second Circuit cite to Residential Funding or 
related cases, and not International Brotherhood of Teamsters, inherent authority might be invoked to award 
attorneys’ fees for less-than-bad-faith conduct related to the loss of non-ESI. 



44  

783548 v2  Copyright John M. Barkett 2016 

have advised Mr. Chaite not to destroy any records relating to his business, even if they were 
"voluminous." Plaintiff will be required to pay the attorneys' fees incurred by Defendant in 
making this motion because of Plaintiff's negligent conduct. 

Id. at *29-30 (record citation omitted).  Again, there might be other bases under the Rules of Civil Procedure to 
warrant an award of fees, but whether Rule 37(a)(5)(A) fits this fact pattern is not easily determinable from the 
opinion. 

CONCLUSION 
The 2015 amendments to the Federal Rules of Civil Procedure represent great promise to improve the effective 
administration of justice in federal courts throughout America.  But that promise will only be realized if judges 
engage in active case management; courts and parties work together to achieve the just, speedy, and 
inexpensive determination of every action; and discovery is focused on what is relevant to claims and defenses 
and proportional to the needs of the case. 

Eventually, courts will figure out that “reasonably calculated to lead to the discovery of admissible evidence” 
is no longer in Rule 26(b)(1) and invocation of pre-December 1, 2015 case law based on this phrase is 
inconsistent with the Supreme Court’s 2015 amendment of Rule 26(b)(1).   Similarly, eventually courts will 
also figure out that “relevant to the subject matter,” even with the good cause requirement imposed by the 2000 
amendment to Rule 26(b)(1), is no longer in Rule 26(b)(1), and thus reliance on Oppenheimer’s discussion of 
relevance in relation to the subject matter of an action is also inconsistent with the Supreme Court’s 2015 
amendment of Rule 26(b)(1). 

The mixed ESI-tangible information cases will eventually yield to a Rule 37(e) analysis for ESI.  How non-ESI 
that is lost is handled may continue to confuse litigants until those circuits read Chambers to mean what it 
says: inherent authority to punish a litigant is to be sparingly used, and where there is no rule or statute 
applicable to a litigant’s conduct, bad faith should exist before resort to inherent authority or before attorneys’ 
fees are awarded based on inherent authority.  Eventually, given the combination of Rule 1, Rule 26(b)(1), and 
the changes to Rule 16 and 26(f) requiring a discussion of preservation early in the litigation, we should see 
fewer sanctions’ motions and a greater emphasis on merits-based resolution of claims and defenses. 

The Chief Justice’s 2015 report on the judiciary was a clarion call for culture change in the “contest” that we 
call litigation.  The early returns on the 2015 amendments are hopeful.  But it is also clear that training and 
education of the Bench and the Bar must be both vigilant and vigorous if we are to take advantage of the 
“opportunity to help ensure that federal court litigation does not degenerate into wasteful clashes over matters 
that have little to do with achieving a just result.” 

/jmb 



45  

783548 v2  Copyright John M. Barkett 2016 

ABOUT THE AUTHOR 

John M. Barkett 

Mr. Barkett is a partner at the law firm of Shook, Hardy & Bacon L.L.P. in its Miami office.  He is a graduate 
of the University of Notre Dame (B.A. Government, 1972, summa cum laude) and the Yale Law School (J.D. 
1975) and served as a law clerk to the Honorable David W. Dyer on the old Fifth Circuit Court of Appeals.  
Mr. Barkett is an adjunct professor of law at the University of Miami School of Law.  He is also the recipient 
of one of the 2011 Burton Awards for Legal Achievement which honors lawyers for distinguished legal 
writing.  Mr. Barkett has been a member of the Advisory Committee for Civil Rules of the Federal Judicial 
Conference since 2012.  He served as a member of the American Bar Association Standing Committee on 
Ethics and Professional Responsibility for the 2014-15 ABA year.  He is also a member of the American Law 
Institute. 

Mr. Barkett is a commercial (contract, corporate, and banking disputes, employment, trademark, and antitrust) 
and environmental lawyer (CERCLA, RCRA, and toxic tort) having handled scores of complex and simple 
litigation matters in Federal and state courts or before an arbitration tribunal. 

Mr. Barkett is also a problem solver, serving as an arbitrator, mediator, facilitator, or allocator in a variety of 
commercial, environmental, and reinsurance contexts. He is a certified mediator under the rules of the 
Supreme Court of Florida and the Southern and Middle Districts of Florida and a member of the London Court 
of International Arbitration and the International Council for Commercial Arbitration, and serves on the AAA 
and ICDR roster of neutrals, and the CPR Institute for Dispute Resolution’s “Panel of Distinguished Neutrals.”  
He has served or is serving as a neutral in scores of matters involving in the aggregate more than $4 billion.  
He has conducted or is conducting commercial domestic and international arbitrations under AAA, LCIA, 
ICDR, UNCITRAL, and CPR rules and has conducted ad hoc arbitrations. He is a Fellow of the American 
College of Civil Trial Mediators. 

In November 2003, Mr. Barkett was appointed by the presiding judge to serve as the Special Master to oversee 
the implementation and enforcement of the 1992 Consent Decree between the United States and the State of 
Florida relating to the multi-billion dollar restoration of the Florida Everglades.   He has also served as a 
Special Master for judges on the Southern District of Florida or the Miami-Dade County Circuit Court to 
address a wide variety of discovery and e-discovery issues in complex litigation. 

Mr. Barkett also consults with major corporations on the evaluation of legal strategy and risk in commercial 
disputes, and conducts independent investigations where such services are needed.  He also is consulted by 
other lawyers on questions of legal ethics. 

Mr. Barkett has published two books, E-Discovery: Twenty Questions and Answers (Chicago: First Chair 
Press, 2008) and The Ethics of E-Discovery (Chicago: First Chair Press, 2009).  Mr. Barkett has also prepared 
analyses of the Roberts Court the past eight years, in addition to a number of other articles on a variety of 
topics: 

 Antonin Scalia: A Retrospective (ABA Webinar, March 24, 2016) 
 Cheap Talk? Witness Payments and Conferring with Testifying Witnesses (ABA Webinar, October 2015) 



46  

783548 v2  Copyright John M. Barkett 2016 

 Ethics in ADR: A Sampling of Issues (ABA Webinar, September 30, 2015) 
 The Roberts Court 2014-15: Individual Rights, Voting Rights, Fair Housing, and the Importance of 

(Con)Text (ABA Annual Meeting, Chicago, July 31, 2015) 
 Securing Law Firm Data: When the Advice Givers Need Advice (ABA National Institute on E-Discovery, 

May 15, 2015, New York) 
 Arbitration: Hot Questions, Cool Answers (ABA Section of Litigation Annual Conference, New Orleans, 

April 2015) 
 Work Product Protection for Draft Expert Reports and Attorney-Expert Communications (ABA Section of 

Litigation Annual Conference, New Orleans, April 2015) 
 The Roberts Court 2013-14: First Amendment, Equal Protection, Privacy, and More (or Less) Unanimity 

(ABA Annual Meeting, Boston, August 7, 2014) 
 Chess Anyone? Selection of International Commercial Arbitration Tribunals (Miami-Dade County Bench 

and Bar Conference, February 8, 2013; updated for Shook, Hardy & Bacon Annual Update of the Law, 
June 25, 2014, Kansas City) 

 Perspectives on the New York Convention Under the Laws of the United States (co-authored with F. Cruz-
Alvarez, M. Paulsson, and S. Pagliery) (International Council For Commercial Arbitration 22nd Biennial 
Congress, April 8, 2014, Miami, Florida) 

 New Rule 45, 28 N.R.E. 50 (Spring 2014) 
 Refresher Ethics: Steering Clear of Witness Minefields (with Green, Bruce; Sandler, Paul Mark) 

(Professional Education Broadcast Network Webinar, May 16, 2014) 
 The Roberts Court 2012-13: DOMA, Voting Rights, Affirmative Action, More Consensus, More Dissent 

(ABA Annual Meeting, San Francisco, August 10, 2013) 
 Ethical Challenges on the Horizon: Confidentiality, Competence and Cloud Computing (ABA-CLE, 

July 24, 2012; updated, ABA Section of Litigation Annual Conference, Chicago, April 25, 2013) 
 Lawyer-Client Fallout: Using Privileged Information To Establish A Claim Against a Client/Employer 

(ABA Section of Litigation Annual Conference, Chicago, April 25, 2013) 
 More on the Ethics of E-Discovery: Predictive Coding and Other Forms of Computer-Assisted Review 

(Duke Law School, Washington, D.C., April 19, 2013) 
 Evidence Rule 502: The Solution to the Privilege-Protection Puzzle in the Digital Era, 81 Fordham L. Rev. 

1589 (March 2013) 
 Neighborly RCRA Claims, 27 N.R.E. 48 (Spring 2013) 
 The Roberts Court 2011-12: The Affordable Care Act and More (ABA Annual Meeting, Chicago, August 3, 

2012) 
 Un-taxing E-Discovery Costs: Section 1920(4) After Race Tire Amer. Inc. and Taniguchi (June 29, 2012) 

(http://www.shb.com/attorneys/BarkettJohn/UntaxingEdiscoveryCosts.pdf) 
 ABA to Tackle Technology Issues in Model Rules at August Meeting (Law Technology News, June 25, 2012) 

(http://www.law.com/jsp/lawtechnologynews/PubArticleLTN.jsp?id=1202560335059&thepage=3&slreturn
=1) 

 E-Communications: Problems Posed by Privilege, Privacy, and Production (ABA National Institute on E-
Discovery, New York, NY, May 18, 2012) 

 The 7th Circuit Pilot Project: What We Might Learn And Why It Matters to Every Litigant in America (ABA 
Section of Litigation News Online, December 11, 2011), 
http://apps.americanbar.org/litigation/litigationnews/civil_procedure/docs/barkett.december11.pdf  



47  

783548 v2  Copyright John M. Barkett 2016 

 Skinner, Matrixx, Souter, and Posner: Iqbal and Twombly Revisited, 12 The Sedona Conference Journal 69 
(2011) (Mr. Barkett received the Burton Award for Legal Achievement for this paper) 

 The Challenge of Electronic Communication, Privilege, Privacy, and Other Myths, 38 Litigation Journal 17 
(ABA Section of Litigation, Fall 2011) 

 Avoiding the Cost of International Commercial Arbitration: Is Mediation the Solution? in Contemporary 
Issues in International Arbitration and Mediation – The Fordham Papers (Martinus Nijhoff, New York, 
2011) 

 The Roberts Court 2010-11: Three Women Justices! (ABA Annual Meeting, Toronto, August 2011) 
 The Ethics of Web 2.0 (ACEDS Conference, Hollywood, FL March 2011) 
 The Roberts Court: Year Four, Welcome Justice Sotomayor (ABA Annual Meeting, San Francisco, August 

2010) 
 The Myth of Culture Clash in International Commercial Arbitration (co-authored with Jan Paulsson), 5 

Florida International University Law Review 1 (June 2010) 
 Walking the Plank, Looking Over Your Shoulder, Fearing Sharks Are in the Water: E-Discovery in Federal 

Litigation? (Duke 2010 Conference, Civil Rules Advisory Committee, May 11, 2010), 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Duke%20Materials/Library/John%20Barkett,%20
Walking%20the%20Plank.pdf 

 Zubulake Revisited: Pension Committee and the Duty to Preserve (Feb. 26, 2010) 
(http://www.abanet.org/litigation/litigationnews/trial_skills/pension-committee-zubulake-ediscovery.html) 

 Draft Reports and Attorney-Expert Communications, 24 N.R.E.50 (Winter 2010) 
 From Canons to Cannon in A Century of Legal Ethics: Trial Lawyers and the ABA Canons of Professional 

Ethics (American Bar Association, Chicago, 2009) 
 The Roberts Court: Three’s a Charm (ABA Annual Meeting, Chicago, August 2009) 
 Cheap Talk? Witness Payments and Conferring with Testifying Witnesses (ABA Annual Meeting, Chicago, 

2009) 
 Burlington Northern: The Super Quake and Its Aftershocks, 58 Chemical Waste Lit. Rprt. 5 (June 2009) 
 Fool’s Gold: The Mining of Metadata (ABA’s Third Annual National Institute on E-Discovery, Chicago, 

May 22, 2009) 
 More on the Ethics of E-Discovery (ABA’s Third Annual National Institute on E-Discovery, Chicago, 

May 22, 2009) 
 Production of Electronically Stored Information in Arbitration: Sufficiency of the IBA Rules, in Electronic 

Disclosure in International Arbitration (JurisNet LLC, New York, September 2008) 
 The Roberts Court: The Terrible Two’s or Childhood Bliss? (ABA Annual Meeting, New York, August 

2008) 
 Orphan Shares, 23 N.R.E 46 (Summer 2008) 
 Tipping The Scales of Justice: The Rise of ADR, 22 N.R.E. 40 (Spring 2008) 
 Tattletales or Crimestoppers: Disclosure Ethics Under Model Rules 1.6 and 1.13 (ABA Annual Meeting, 

Atlanta, August 7, 2004 and, in an updated version, ABA Tort and Insurance Practice Section Spring CLE 
Meeting, Phoenix, April 11, 2008) 

 E-Discovery For Arbitrators, 1 Dispute Resolution International Journal 129, International Bar Association 
(Dec. 2007) 

 The Roberts Court: Where It’s Been and Where It’s Going (ABA Annual Meeting, San Francisco, August 
2007) 



48  

783548 v2  Copyright John M. Barkett 2016 

 Help Has Arrived…Sort Of: The New E-Discovery Rules, ABA Section of Litigation Annual Meeting, San 
Antonio (2007) 

 Refresher Ethics: Conflicts of Interest, (January 2007 ABA Section of Litigation Joint Environmental, 
Products Liability, and Mass Torts CLE program) 

 Help Is On The Way…Sort of: How the Civil Rules Advisory Committee Hopes to Fill the E-Discovery Void, 
ABA Section of Litigation Annual Meeting, Los Angeles (2006) 

 The Battle for Bytes: New Rule 26, e-Discovery, Section of Litigation (February 2006) 
 Forward to the Past: The Aftermath of Aviall, 20 N.R.E. 27 (Winter 2006) 
 The Prelitigation Duty to Preserve: Lookout! ABA Annual Meeting, Chicago (2005) 
 The MJP Maze: Avoiding the Unauthorized Practice of Law (2005 ABA Section of Litigation Annual 

Conference) 
 Bytes, Bits and Bucks: Cost-Shifting and Sanctions in E-Discovery, ABA Section of Litigation Annual 

Meeting (2004) and 71 Def. Couns. J. 334 (2004) 
 The CERCLA Limitations Puzzle, 19 N.R.E. 70 (Fall 2004) 
 If Terror Reigns, Will Torts Follow?, 9 Widener Law Symposium 485 (2003) 

Mr. Barkett is also the author of “Ethical Issues in Environmental Dispute Resolution,” a chapter in the ABA 
publication, Environmental Dispute Resolution, An Anthology of Practical Experience (July 2002), and the 
editor and one of the authors of the ABA Section of Litigation’s Monograph, Ex Parte Contacts with Former 
Employees (Environmental Litigation Committee, October 2002). 

Mr. Barkett is a Fellow of the American College of Environmental Lawyers.  He is also a former member of 
the Council of the ABA Section of Litigation. At the University of Miami Law School, Mr. Barkett teaches “E-
Discovery” and in the past has taught a course entitled “Environmental Litigation.”  He is also a member of the 
Advisory Board of Practical Law. 

Mr. Barkett has been recognized in the areas of alternative dispute resolution or environmental law in a number 
of lawyer-recognition publications, including Who’s Who Legal (International Bar Association) (since 2005); 
Best Lawyers in America (National Law Journal) (since 2005); Legal Elite (since 2004), (Florida Trend), 
Florida Super Lawyers (since 2008), and Chambers USA America’s Leading Lawyers (since 2004).  Mr. 
Barkett can be reached at jbarkett@shb.com. 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     

 

TAB-21 
Elizabeth D. Laporte and Jonathan M. 

Redgrave, A Practical Guide to Achieving 
Proportionality Under New Federal Rule of 
Civil Procedure 26, 9 FED. CTS. L. REV. 19 

(2015) 



THE FEDERAL COURTS LAW REVIEW 

Volume 9, Issue 2 2015 

A Practical Guide to Achieving Proportionality 
Under New Federal Rule of Civil Procedure 26 

Hon. Elizabeth D. Laporte 

Jonathan M. Redgrave1 
Table of Contents 
I.  ABSTRACT ............................................................................................... 20 
II. INTRODUCTION ................................................................................. 22
III. A BRIEF HISTORY OF PROPORTIONALITY IN THE FEDERAL

RULES (PART I: 1937-1983) ............................................................. 24 
IV. A BRIEF HISTORY OF PROPORTIONALITY IN THE FEDERAL

RULES (PART II: 1983-PRESENT) ...................................................... 29 
V. 2015 – PROPOSED RULE 26(B)(1) AND PROPORTIONALITY.............. 39 
VI. THE FAILURE TO MASTER PROPORTIONALITY – (1983-PRESENT) ... 44
VII. A PROPORTIONALITY MATRIX METHODOLOGY: A GUIDE FOR

ACHIEVING MASTERY OVER PROPORTIONALITY ASSESSMENTS
AND ARGUMENTS ............................................................................. 47 

VIII. TEN BEST PRACTICES FOR COUNSEL (AND CLIENTS) TO BETTER
UNDERSTAND AND APPLY PROPORTIONALITY FACTORS TO

1. Judge Laporte is a United States Magistrate Judge for the United States District Court
for the Northern District of California.  She serves on the Board of Governors for the Northern 
California Chapter of the Association of Business Trial Lawyers and the Executive Committee of 
the Litigation Section of the Bar Association of San Francisco.  She is also a judicial observer for 
The Sedona Conference® Working Group on Electronic Document Retention and Production. 
Jonathan Redgrave is a partner with Redgrave LLP in Washington, D.C.  He is Chair Emeritus of 
The Sedona Conference® Working Group on Best Practices for Electronic Document Retention 
and Production.  The views expressed in this article are solely those of the authors.  The authors 
express their thanks to the efforts of many over the last few years who assisted in discussing the 
ideas in this document and/or drafting or revising various sections of the article.  The authors 
especially thank France Jaffe, a senior attorney in Redgrave LLP’s San Francisco office, for her 
tireless dedication to help us bring the drafting process to its final conclusion. 



20 FEDERAL COURTS LAW REVIEW [Vol. 9 

CIVIL DISCOVERY DISPUTES ............................................................ 51 
IX. CONCLUSION .................................................................................... 71
X.  APPENDIX ............................................................................................ 73 

I.  ABSTRACT 

The exponential growth of electronically stored information and the 
challenges it imposes on parties in civil litigation have increased the need 
for counsel to understand and effectively navigate proportionality 
arguments.  Yet, few attorneys have mastered this aspect of civil discovery.2 

Achieving proportionality in civil discovery is critically important to 
securing the just, speedy, and inexpensive resolution of civil disputes, 
consistent with the edict of Federal Rule of Civil Procedure 1.  Despite 
periodic changes in the civil discovery rules since 1980 to address claims of 
excess, burden, and abuse – as well as to provide explicitly for electronic 
discovery – respected authorities continue to express dissatisfaction with 
the handling of discovery issues and disputes.  Arguably, much of this 
continued frustration is rooted in the perception that preservation and 
production burdens are not proportional to the lawsuits that generate the 
discovery.  The authors submit that much of this frustration stems from the 
failure of attorneys to master the proportionality concepts embedded in the 
civil rules. 

In this article, the authors explore the evolution of proportionality in 
the civil rules and jurisprudence, as well as the criticism engendered by the 
ongoing failure of parties and their counsel to properly implement those 
rules, which in turn impeded the development of a coherent and predictable 
body of case law, frustrating practitioners and their clients.  The authors 
conclude that the failed promise of proportionality is rooted in the absence 
of the consistent and explicit consideration and presentation of 
proportionality arguments and objections.  In this context, the authors 
recognize the renewed call for greater attention to proportionality in new 
state rules of civil procedure adopted in Minnesota and Utah since the 
beginning of 2012, as well as the emphasis on proportionality in proposed 
changes to the Federal Rules that, absent congressional action under the 
Rules Enabling Act, will become effective as of December 1, 2015.  This 
renewed consensus regarding the critical role of proportionality in civil 
discovery underscores the need for attorneys to master proportionality 

2. The guidance developed in this article is equally applicable under the existing Federal
Rules as well as analogous state rules governing discovery under state law. 
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arguments. 
The authors propose a new approach to mastering proportionality: a 

uniform set of practical considerations drawn from the current and proposed 
civil rules that attorneys should address when considering proportionality 
issues in discovery.  This proposed approach necessarily requires a focused 
and standardized application of this methodology to assess, raise, and argue 
proportionality in discovery disputes.  The authors contend this 
methodology will increase counsels’ certainty when framing arguments. 
Moreover, the authors further contend that this methodology will leave less 
room in discovery disputes for extended forays into purely ideological 
debate while providing much needed consistency for courts in 
understanding and addressing the disputes.  If adopted, this methodology 
could standardize the approach to proportionality in discovery in the same 
manner that the factors enumerated in Rule 23(a) have led to a largely 
standardized approach to class certification briefing and decisions. 

Finally, the authors submit ten “best practices” drawn from their 
studies, analysis, and years of experience.  These are intended to present 
practical ways to consider and apply proportionality in civil litigation. 

The authors believe that the true promise of any proportionality rules 
can only be realized by a change in practice (and culture) that must be 
learned and enforced. 
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II. INTRODUCTION

The concept of proportionality in discovery was formally embedded in
the Federal Rules of Civil Procedure in 1983.3  At that time, Rule 
26(b)(1)(iii) was amended to “address the problems of discovery that is 
disproportionate to the individual lawsuit”4 and the perceived tendency of 
litigants to abuse the discovery process in order to attain a tactical 
advantage.  The amended Rule 26 required courts to limit discovery where 
“the burden or expense of the proposed discovery outweighs its likely 
benefit, considering the needs of the case, the amount in controversy, the 
parties’ resources, the importance of the issues at stake in the action, and 
the importance of the discovery in resolving the issues.”  The new language 
sought to bring about more tailored discovery – both in terms of requests 
and responses.  The contemporaneous adoption of Rule 26(g), which 
paralleled the proportionality language of Rule 26(b), also sought to change 
the conduct of parties and their counsel in discovery.  Of particular 
importance, this provision imposed an affirmative duty on counsel to 
engage in pretrial discovery in a responsible manner that was consistent 
with the spirit and purposes of Rule 1 and Rules 26 through 37.  This 
affirmative duty is backed by the explicit availability of sanctions for abuse. 

Notwithstanding this watershed moment in the evolution of the 
Federal Rules, many litigants have seemingly been unable to master these 
proportionality concepts.  As a result, the parameters of proportional 
discovery remain ill-defined.  The lack of systematic application of 
proportionality by counsel when engaging in discovery, and by courts in 
ruling on discovery disputes, has impeded real change in the way in which 
discovery is perceived and experienced. 

The failure to master proportionality in discovery led to more acute 
problems with the exponential increase in electronic data discovery at the 
beginning of the 21st century.  It is now beyond dispute that gathering and 
reviewing all available potentially relevant electronic data is a practical 

3. Unless otherwise noted, all further references to the Rules or the Federal Rules are to
the Federal Rules of Civil Procedure. 

4. FED. R. CIV. P. 26, Advisory Committee Notes (1983) (“The elements of Rule
26(b)(1)(iii) address the problem of discovery that is disproportionate to the individual lawsuit as 
measured by such matters as its nature and complexity, the importance of the issues at stake in a 
case seeking damages, the limitations on a financially weak litigant to withstand extensive 
opposition to a discovery program or to respond to discovery requests, and the significance of the 
substantive issues, as measured in philosophic, social, or institutional terms. Thus the rule 
recognizes that many cases in public policy spheres, such as employment practices, free speech, 
and other matters, may have importance far beyond the monetary amount involved. The court 
must apply the standards in an even-handed manner that will prevent use of discovery to wage a 
war of attrition or as a device to coerce a party, whether financially weak or affluent.”). 
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impossibility in most cases.5  However, no generally accepted and 
consistent approach for paring down and targeting discovery requests in a 
fair and proportional manner has emerged.  Notably, although the Federal 
Rules were amended in 2006 to address the unique burdens of electronic 
discovery, a fair and consistent methodology for discerning proportionality 
remains elusive.  Recognizing the continued dissatisfaction with the 
discovery process, especially with respect to the perception that burdens 
and costs are frequently not commensurate with the needs of a case, the 
Federal Advisory Committee on Rules of Practice and Procedure turned its 
attention again to the concept of proportionality in 2010.6  As evidenced by 
the discussions amongst scholars and practitioners, the new proposed rule 
that is set for enactment in December 2015 underscores the need to 
understand the concept of proportionality and find a practical approach for 
litigants to apply it consistently.7 

The writers accordingly propose a two-part framework that 
practitioners can adopt to help them master the elusive concept of 
proportionality.  First, we recommend that practitioners adopt a uniform 
assessment matrix to consider proportionality (whether as a requesting or 
responding party) – a “proportionality matrix.”  The matrix would function 
in a similar manner to the Rule 23(a) factors that parties and courts apply 
when assessing the appropriateness of certifying a class.  Like all such 
devices, the proportionality matrix only provides an analytical framework, 
as each case is different; whether a particular discovery request is 
proportional will depend on an analysis of the particular factors applicable 
in that case. A more rigorous and structured approach to proportionality 
disputes by counsel should lead to more consistent results, increasingly 
meaningful judicial guidance over time, and more predictable outcomes for 
clients. 

Second, we identify a number of best practices to guide the 
assessment and decision-making process of counsel engaging in discovery 

5. “[P]erfection in preserving all relevant electronically stored information is often 
impossible.” Comm. on Rules of Practice & Procedure of the Judicial Conference of the U.S., 
Summary of the Report of the Judicial Conference Committee on Rules of Practice and Procedure, 
Rules App. B-61 at 41 (Sept. 2014).  See infra pp. 41-43 and  notes 136, 140. 

6. Although this article recognizes the impact of the proposed amendments to FED. R. 
CIV. P. 26(b), the authors believe that the proportionality methodology set forth herein is equally 
consistent, appropriate, and applicable under the current civil rules. 

7. The U.S. Supreme Court adopted the proposed amendments and transmitted the revised
Federal Rules to Congress for final approval on April 29, 2015.  Absent Congressional legislation 
to reject, modify or defer the rules pursuant to the Rules Enabling Act, the proposed amendments 
will become effective December 1, 2015.  References to “proposed Rules” or “new rules” in this 
article refer to the proposed amendments that are scheduled to take effect in December 2015. 
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efforts.  None of these considerations is talismanic, but they reflect our joint 
distillation of experience into common sense explanations of 
proportionality and how to understand its application in civil discovery.8 

To provide background for these two sections, we first briefly 
examine the origins of the concept of proportionality in the U.S. civil 
discovery system, from the 1970s through the current refocused attention on 
the topic.  We specifically address the genesis and development of the 
proposed Rule 26(b)(1), to discern how its amendment will help achieve the 
promise of proportionality.  We then assess the failed promise of current 
Rule 26(b)(2)(C) (and its predecessors) (1983-2015), concluding that much 
of the lost opportunity can be traced to two factors: (i) the failure to apply 
the elements of proportionality analysis on a sufficiently granular level that 
focuses on the value of the discovery at issue in light of Rule 1 
considerations; and (ii) the absence of a meaningful, consistent approach 
due to the disparate way in which litigants currently frame and address 
proportionality arguments. 

III. A BRIEF HISTORY OF PROPORTIONALITY IN THE FEDERAL RULES
(PART I: 1937-1983)

The doctrine of proportionality has always been available to courts to
limit discovery to that which is relevant and necessary for effective 
litigation of the issues in a case.9  Indeed, the concept of proportionality 
existed in practice long before being officially embodied in the Federal 

8. The authors expect that practitioners will also consult other emerging guidance for
courts and litigants regarding proportionality.  For instance, the Duke Law Center for Judicial 
Studies is publishing a document entitled Guidelines and Practices for Implementing the 2015 
Discovery Amendments to Achieve Proportionality (hereinafter “Guidelines and Practices”) ( 
Duke Law School Center for Judicial Studies (Final Version on File with Authors).  The final 
version will be posted on the Duke Law Center website, 
https://law.duke.edu/sites/default/files/centers/judicialstudies/judicature-99-3_guidelines.pdf/ and 
published in 99 JUDICATURE No. 3, ___ (Winter 2015).  This document identifies high level 
“guidelines” regarding the new Rule 26(b)(1) and its proportionality factors as well as suggested 
practices for effective judicial case-management. 

9. See, e.g., Welty v. Clute, 1 F.R.D. 446, 446-47 (W.D.N.Y. 1940) (finding a second
deposition of plaintiff unnecessary given the availability of other discovery); Waldron v. Cities 
Serv. Co., 361 F.2d 671, 673 (2d Cir. 1966), aff’d, 391 U.S. 253 (1968) (“The plaintiff . . . may 
not seek indefinitely . . . to use the [discovery] process to find evidence in support of a mere 
‘hunch’ or ‘suspicion’ of a cause of action.”); Jones v. Metzger Dairies, Inc., 334 F.2d 919, 925 
(5th Cir. 1964) (“Full and complete discovery should be practiced and allowed, but its processes 
must be kept within workable bounds on a proper and logical basis for the determination of the 
relevancy of that which is sought to be discovered.”); Dolgow v. Anderson, 53 F.R.D. 661, 664 
(E.D.N.Y. 1971) (“A trial court has a duty, of special significance in lengthy and complex cases 
where the possibility of abuse is always present, to supervise and limit discovery to protect parties 
and witnesses from annoyance and excessive expense.”). 
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Rules.  In many ways, Rule 1 itself is a reflection of the balancing of 
interests that are required – “just,” “speedy,” and “inexpensive” – and this 
mandate has been in place since 1937.10  For functional and utilitarian 
reasons, courts in the modern era have long employed some version of 
proportionality to resolve discovery disputes. 

Despite the primacy of the issue, the Federal Rules did not initially 
provide any guidance regarding the proper scope of “proportional” 
discovery beyond the aspirational goals of Rule 1.  By the mid-1970s, 
however, it became evident that lawyers could exploit the broad provisions 
of the Federal Rules to make the discovery process as slow and laborious as 
possible.  In short, “mastery” of discovery too often came to mean evading 
any measure of proportionality – for both requesting and responding parties.  
Worse, this gaming of the system disproportionately affected parties of 
limited means and imposed an increasingly profound hardship on courts 
tasked with mediating complicated, contentious, and unnecessary discovery 
disputes.  In 1976, an ABA task force was established to address the unfair 
use of the discovery process.11  The ABA committee concluded that 
discovery abuses broke down into three common complaints: (1) “discovery 
was too costly[;]” (2) “discovery procedures were being misused[;]” and (3) 
discovery was subject to “overuse.”12 

The 1980 amendments to the Federal Rules acknowledged some of 
these concerns, but fell short of addressing the widespread practice of 
discovery abuse.13  Indeed, numerous commentators and legal organizations 
expressed concern that the 1980 amendments had failed to address the full 
scope of the problem, or to acknowledge the disproportionate effect abuse 
of the process had on litigants of limited means (or, conversely, on the 
ability of a single plaintiff to inflict disproportionate discovery costs on 

10. The most notable change in the 77 years since adoption was the 1993 Amendment,
which the Advisory Committee Note describes as follows:  “The purpose of this revision, adding 
the words ‘and administered’ to the second sentence, is to recognize the affirmative duty of the 
court to exercise the authority conferred by these rules to ensure that civil litigation is resolved not 
only fairly, but also without undue cost or delay.  As officers of the court, attorneys share this 
responsibility with the judge to whom the case is assigned.”  FED. R. CIV. P. 1, Advisory 
Committee Notes (1993). 

11. ABA, Report of Pound Conference Follow-Up Task Force, 74 F.R.D. 159, 192
(1976). 

12. Frank F. Flegal & Steven M. Umin, Curbing Discovery Abuse in Civil Litigation:
We’re Not There Yet, 1981 B.Y.U. L. REV. 597, 598 (1981) (citing to ABA, Comments on Revised 
Proposed Amendments to the Federal Rules of Civil Procedure 6-11 (1979) (unpublished)). 

13. Id. at 616; But see, Proposed Amend to Federal Rules of Civil Procedure , 85 F.R.D.
521 (1980)  (Powell, J., dissenting) (recommending against adoption of amendments because they 
did not go far enough to curb discovery abuse, including protecting persons of limited means 
against excessive discovery costs). 
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large corporations).14  Although little consensus emerged regarding how, 
precisely, the fledgling idea of “proportionality” might be attained, it was 
generally agreed that fairness and efficiency in complex litigation depended 
upon the development of more precise rules for eliciting relevant 
information in a balanced and efficient manner15, and that a critical 
component of the analysis must be an assessment of whether sought-after 
information was embarrassing, oppressive, or unduly burdensome.  This 
inquiry would also take into account the nature and complexity of the case, 
the amount in controversy or other values at stake, and the extent to which 
discovery had already taken place.16  In dispute, however, was whether the 
relative resources of the parties should also be taken into consideration.17  In 
particular, some commentators were concerned that considering the 
financial means of the parties might lead to the granting of discovery 
requests that would otherwise be considered burdensome and oppressive 
simply because providing the requested information would not impose a 
significant burden on a large party “such as the government, a major 
corporation, or a wealthy individual[.]”18 

The 1983 Amendments to the Federal Rules were enacted in response 
to the many, continued, and frequent calls for reform.19  In promulgating the 
1983 Amendments, the Advisory Committee noted that “[e]xcessive 
discovery and evasion or resistance to reasonable discovery requests pose 
significant problems.”20  Notably, the Advisory Committee removed the 
following sentence from Rule 26(b): “Unless the court orders otherwise 
under subdivision (c) of this rule, the frequency of use of these [discovery] 
methods is not limited.”21  The stated purpose of eliminating the final 
sentence of the rule was to urge the court to identify and limit needless 

14. See, e.g., Maurice Rosenberg & Warren King, Curbing Discovery Abuse in Civil
Litigation: Enough is Enough, 1981 BYU L. REV. 579; 580-81 (1981); ABA, Second Report of 
the Special Committee for the Study of Discovery Abuse (1980). 

15. See, e.g., Flegal supra note 11, at 608 (“No one can seriously disagree, we think, with 
the principle that the discovery that is allowable ought to be measured against the needs of the 
particular case.”). 

16. Id., at 608-09 (citing ABA, Second Report of the Special Committee for the Study of
Discovery Abuse 16a, at 2a, (1980)). 

17. Rosenberg supra note 13, at 590 (suggesting adding a factor to Rule 26 requiring 
consideration of “the resources reasonably expected to be available to the parties or persons 
involved[.]”). 

18. Flegal supra note 11, at 610.
19. Edward D. Cavanagh, The August 1, 1983 Amendments to the Federal Rules of Civil

Procedure: A Critical Evaluation and a Proposal for More Effective Discovery through Local 
Rules, 30 VILL. L. REV. 767, 780- 81 (1985). 
available at http://digitalcommons.law.villanova.edu/vlr/vol30/iss3/3. 

20. FED. R. CIV. P. 26, Advisory Committee Notes (1983).
21. Id.
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discovery.22 
The language of the new rule in 1983 (then denominated as Rule 

26(b)(1) and, as of December 2015, denominated as 26(b)(2)(C) with 
modifications) provided: 

The frequency or extent of use of the discovery methods 
set forth in subdivision (a) shall be limited by the court if it 
determines that: (i) the discovery sought is unreasonably 
cumulative or duplicative, or is obtainable from some other 
source that is more convenient, less burdensome, or less 
expensive; (ii) the party seeking discovery has had ample 
opportunity by discovery in the action to obtain the information 
sought; or (iii) the discovery is unduly burdensome or 
expensive, taking into account the needs of the case, the amount 
in controversy, limitations on the parties’ resources, and the 
importance of the issues at stake in the litigation. The court may 
act upon its own initiative after reasonable notice or pursuant to 
a motion under subdivision (c). 

The Advisory Committee Notes to the 1983 Amendments23 indicate 
that subsection (iii) was designed to address the problem of 
disproportionate discovery and list factors to be considered when 
determining proportionality: the nature and complexity of the lawsuit, the 
importance of the issues at stake, the parties’ resources24, and the 
significance of the substantive issues.  The Committee Notes also explicitly 
state that public policy concerns such as employment practices and free 
speech may have importance beyond the monetary amount at stake, and the 
proportionality calculus should include this consideration.25 

At the same time that Rule 26(b)(1)(iii) was added to the Federal 
Rules in 1983, Rule 26(g) also was added.  The rule imposed an affirmative 
duty upon attorneys to engage in civil discovery in a manner consistent with 
Rules 1 and 26-37.  The Rule provided 

. . . by signing a discovery response or objection, an 

22. See id.
23. FED. R. CIV. P. 26, Advisory Committee Notes (1983).
24. The Advisory Committee did not adopt language finding that courts should consider

the relative resources of the parties.  Although the 1983 Amended Rule made reference to “the 
parties’ resources” as a consideration, the Rule did not require or discuss comparing the resources 
of the parties against each other.  FED. R. CIV. P. 26(b)(2)(C)(iii). 

25. Id.
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attorney is certifying that it is: (1) consistent with these rules 
and warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law; (2) not 
interposed for any improper purpose, such as to harass or to 
cause unnecessary delay or needless increase in the cost of 
litigation; and (3) not unreasonable or unduly burdensome or 
expensive, given the needs of the case, the discovery already 
had in the case, the amount in controversy, and the importance 
of the issues at stake in the litigation. 

The Advisory Committee noted that Rule 26(g) was designed to make 
an attorney “pause and consider” the reasonableness of a discovery request 
or response.26  This included a requirement that counsel make a reasonable 
inquiry into the factual basis of a discovery request or response.27  As is 
clear from the text, 26(g)(1)(B) tracked the notions of proportionality 
reflected in Rule 1 and the contemporaneously added Rule 26(b)(1).28 

26. FED. R. CIV. P. 26, Advisory Committee Notes (1983).
27. Id.
28. Today, Rule 26(g) largely tracks the language implemented in 1983.  The full text of

the rule provides: 
(g) Signing Disclosures and Discovery Requests, Responses, and Objections. 
(1) Signature Required; Effect of Signature.  Every disclosure under Rule 26(a)(1) 
or (a)(3) and every discovery request, response, or objection must be signed by at 
least one attorney of record in the attorney’s own name — or by the party 
personally, if unrepresented — and must state the signer’s address, e-mail address, 
and telephone number.  By signing, an attorney or party certifies that to the best of 
the person’s knowledge, information, and belief formed after a reasonable inquiry: 

(A) with respect to a disclosure, it is complete and correct as of the time it is 
made; and 

(B) with respect to a discovery request, response, or objection, it is: 
(i) consistent with these rules and warranted by existing law or by a 
nonfrivolous argument for extending, modifying, or reversing existing 
law, or for establishing new law; 
(ii) not interposed for any improper purpose, such as to harass, cause 
unnecessary delay, or needlessly increase the cost of litigation; and 
(iii) neither unreasonable nor unduly burdensome or expensive, 
considering the needs of the case, prior discovery in the case, the amount 
in controversy, and the importance of the issues at stake in the action. 

(2) Failure to Sign. Other parties have no duty to act on an unsigned 
disclosure, request, response, or objection until it is signed, and the court must 
strike it unless a signature is promptly supplied after the omission is called to 
the attorney’s or party’s attention. 
(3) Sanction for Improper Certification. If a certification violates this rule 
without substantial justification, the court, on motion or on its own, must 
impose an appropriate sanction on the signer, the party on whose behalf the 
signer was acting, or both. The sanction may include an order to pay the 
reasonable expenses, including attorney’s fees, caused by the violation. 
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IV. A BRIEF HISTORY OF PROPORTIONALITY IN THE FEDERAL RULES
(PART II: 1983-PRESENT)

The 1983 Amendments brought about varied and specific changes.
Despite the wide recognition of abuse both before and after codification, 
however, few courts were confronted with specific questions regarding the 
proper application of the newly amended rules.  Even fewer courts appeared 
to enforce proportionality concepts with the powers available in Rule 26(g), 
and parties and their lawyers seemingly ignored the precepts of Rule 
26(g).29 

In 1993, further amendments to Rule 26(b)(2) added two more factors 
to the proportionality analysis: whether “the burden or expense of the 
proposed discovery outweighs its likely benefit,” and “the importance of the 
proposed discovery in resolving the issues.”  The 1993 Advisory 
Committee Note stated that “[t]he revisions in Rule 26(b)(2) are intended to 
provide the court with broader discretion to impose additional restrictions 
on the scope and extent of discovery * * *.”  The Note also stated that the 
changes in Rule 26(b)(2) were designed “to enable the court to keep tighter 
rein on the extent of discovery.”30  Although the rule change was met with 
some fanfare, its effect on discovery practice appears to have been muted.31 

As a result, neither courts nor litigants had attained any mastery over 
proportionality arguments before the tsunami of electronically stored 
information added layers of complexity to an already confused system of 
discovery in the late 1990s.  Not only was such electronically stored 
information nearly limitless in scope, but it was also increasingly difficult 
to retrieve and produce because of its volume, its persistence, and the 
financial burden of review.  Thus, while the need for a proportionality 
approach had become even more urgent, the ability to develop this approach 
had become more complicated in light of the explosion of electronically 
stored information. 

In response to these new challenges, Rule 26(b)(2)(B) was added in 
2006 to address the issue of electronically stored information which was 
deemed “not reasonably accessible” due to the costs and burdens associated 
with its retrieval.  The Advisory Committee recognized that although 
information may not be reasonably accessible, it nevertheless could be 

29. See Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 357-63 (D. Md. 2008)
(in-depth discussion of the history of Rule 26(g) and its impact..). 

30. FED. R. CIV. P. 26, Advisory Committee Notes (1993).
31. A search of Westlaw’s ALLFEDS database only reflected 120 cases between 1993

and 2006 that cite the rule after it was renumbered as 26(b)(2)(iii) (and before it was renumbered 
to its present day nomenclature of 26(b)(2)(C)(iii) in 2006). 
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necessary and relevant to pending litigation.  Accordingly, the Advisory 
Committee wrote in the Notes to this amendment that the costs and burdens 
of retrieving not reasonably accessible information are properly considered 
as part of the proportionality analysis of discovery.32  The concept of 
proportionality was implicitly recognized as a key factor in both 
preservation and discovery, but no other rule change in 2006 addressed the 
proportionality provisions. 

Not long after the 2006 amendments became effective, and against the 
backdrop of continued frustration with the scope of civil discovery and 
discovery disputes, discussions regarding civil discovery scope and 
limitations arose anew.  As The Sedona Conference® urgently noted in 
2007: “Electronic discovery burdens should be proportional to the amount 
in controversy and the nature of the case,” because “[o]therwise, transaction 
costs due to electronic discovery will overwhelm the ability to resolve 
disputes fairly in litigation.”33  Federal and state courts began to address 
proportionality through local rules and ESI Guidelines.34  Then, in 2010, the 
United States Judicial Conference’s Advisory Committee on Civil Rules 
sponsored a conference at Duke University School of Law (the “Duke 
Conference”) that framed many of the questions that have now percolated 
into the package of 2015 rules amendments. 

The 2010 Duke Conference proclaimed that its goal was to focus on 

32. See FED. R. CIV. P. 26(b), Advisory Committee Notes (2006).
33. The Sedona Principles, Second Edition: Best Practices Recommendations and

Principles for Addressing Electronic Document Production (2d ed. 2007), 17 Cmt. 2.b.; accord, 
e.g., Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 522 (D. Md. 2010) (The duty to
preserve “is neither absolute, nor intended to cripple organizations.... [T]he scope of preservation 
should somehow be proportional to the amount in controversy and the costs and burdens of 
preservation.” (internal citations and quotation marks omitted)); Kay Beer Distrib., Inc. v. Energy 
Brands, Inc., No. 07-C-1068, 2009 WL 1649592, at *4 (E.D. Wis. June 10, 2009) (the “mere 
possibility of locating some needle in the haystack of ESI ... does not warrant the expense 
[defendant] would incur in reviewing it”); S. Capitol Enters., Inc. v. Conseco Servs., L.L.C., No. 
04-705-JJB-SCR, 2008 WL 4724427, at *2 (M.D. La. Oct. 24, 2008) (“the likely benefit ... is 
outweighed by the burden and expense of requiring the defendants to renew their attempts to 
retrieve the electronic data.”). 

34. See, e.g., N.D. Cal. Guidelines for the Discovery of Electronically Stored Information,
Guideline 2.02(a) (addressing one of the topics the parties should discuss at the Rule 26(f) 
conference: “The sources, scope and type of ESI that has been and will be preserved – considering 
the needs of the case and other proportionality factors – including date ranges, identity and 
number of potential custodians, and other details that help clarify the scope of preservation”), 
available at http://www.cand.uscourts.gov/filelibrary/1117/ESI_Guidelines.pdf; Delaware Default 
Standard for Discovery, Including Discovery of Electronically Stored Information (“ESI”) (stating 
that “Proportionality… includes identifying appropriate limits to discovery, including limits on 
custodians, identification of relevant subject matter, time periods for discovery and other 
parameters to limit and guide preservation and discovery issues.”), available at 
http://www.ded.uscourts.gov/sites/default/files/Chambers/SLR/Misc/EDiscov.pdf. 
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solutions “to secure the just, speedy, and inexpensive determination of 
every action and proceeding” and to contain “the current costs of civil 
litigation, particularly discovery.”35  Although changes to the Federal Rules 
in 2000 and 2006 and the enactment of Federal Rule of Evidence 502 in 
200836 were devised to keep up with changing technology and litigation 
landscapes, “the Advisory Committee determined that it was time again to 
step back, to take a hard look at how well the Civil Rules [were] working, 
and to analyze feasible and effective ways to reduce costs and delays.”37  In 
addition to reviewing materials from previous rule amending committees, 
the Duke Conference gathered an “unprecedented array of empirical studies 
and data” to aid the debate.38  Although the focus of the conference was on 
changes to the Federal Rules, there was a general consensus that “there 
[was] a limit to what rule changes alone [could] accomplish” and “[w]hat 
[was] needed [could] be described in two words — cooperation and 
proportionality — and one phrase — sustained, active, hands-on judicial 
case management.”39  After noting that “the proportionality provisions of 
Rule 26(b)(2) . . . have not accomplished what was intended[,]” the 
Committee’s “discussion focused on proposals to make the proportionality 
limit more effective[.]”40  Although the conference did not end with a 
specific proposal for Rule 26, it did “focus[] on proposals to make the 
proportionality limit more effective and at the same time . . . address the 

35. See Judicial Conference Advisory Committee on the Federal Rules of Civil Procedure,
2010 Conference on Civil Litigation Website available at 
http://www.uscourts.gov/RulesandPolicies/rules/archives/projects-rules-committees/2010-civil-
litigation-conference.aspx (last visited January 30, 2015). 

36. See Explanatory Note on Evidence Rule 502 (“This new rule has two major purposes:
. . . It responds to the widespread complaint that litigation costs necessary to protect against 
waiver of attorney-client privilege or work product have become prohibitive due to the concern 
that any disclosure (however innocent or minimal) will operate as a subject matter waiver of all 
protected communications or information.  This concern is especially troubling in cases involving 
electronic discovery.”) 

37. Judicial Conference Advisory Committee on Civil Rules and the Committee on Rules
of Practice and Procedure, Report to the Chief Justice of the United States on the 2010 Conference 
on Civil Litigation, at 2 available at http://www.uscourts.gov/file/reporttothechiefjusticepdf (last 
visited Jan. 30, 2015). 

38. Id. at 1.  The data showed that the average median cost for discovery in cases that
lasted over 4 years and were tried was $15,000 for plaintiffs and $20,000 for defendants.  Id. at 3. 
The data, however, also showed that cases in the top 5% of the survey, where both plaintiffs and 
defendants requested electronically stored information, had an average median cost of $850,000 
for plaintiffs and $991,900 for defendants. Id. Other material and surveys relied upon at the 
conference reflected a “general dissatisfaction with current civil procedure” and the need for 
involvement of district or magistrate judges at the outset of each case “to tailor the motions 
practice and shape the discovery to the reasonable needs of that case.” Id. at 3-4. 

39. Id. at 4.
40. Id. at 8.
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need to control both over-demanding discovery requests and under-
inclusive discovery responses.”41 

After the conclusion of the Duke Conference, a subcommittee was 
“formed to implement and oversee further work on [the resulting] ideas.”42  
However, it was not until the spring of 2012 that the subcommittee 
presented initial drafts of the proposed rules to the full advisory 
committee.43  The Committee stated that the draft “received a very 
favorable response” despite the subcommittee’s “intense disagreement as to 
whether any rule amendments [were] warranted, and almost as much 
disagreement about what those amendments should be.”44  The 
subcommittee submitted the amendments to the full Committee, which 
approved the proposed amendments for public comment.45  The rules were 
published for comment on August 15, 2013, and three public hearings were 
scheduled.46  The subcommittee divided its proposal into three sets, the 
second of which centered on the reconfiguration of Rule 26(b) and sought 
“to enhance the means of keeping discovery proportional to the action.”47 

The proposed Rule 26 modifies the existing rule in several respects.  
For example, the new text omits a court’s ability “to order discovery of ‘any 
matter relevant to the subject matter involved in the action[,]’” and notes 
that this provision was rarely used.  The new rule instead focused on the 
five factor proportionality analysis contained in Rule 26(b)(2)(C)(iii) 
(which was transferred to Rule 26(b)(1)), that requires discovery to be: 
proportional to the needs of the case considering the amount in controversy, 
the importance of the issues at stake in the action, the parties’ resources, the 
importance of the discovery in resolving the issues, and whether the burden 

41. Id.
42. Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States, Summary of the Report of the Judicial Conference Committee on Rules of Practice 
and Procedure 5 (Mar. 2011), available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST03-2011.pdf 

43. Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States, Summary of the Report of the Judicial Conference Committee on Rules of Practice 
and Procedure 24-25 (Sept. 2012), available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST09-2012.pdf 

44. Id.
45. Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States, Summary of the Report of the Judicial Conference Committee on Rules of Practice 
and Procedure 18 (Sept. 2013), available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST09-2013.pdf 

46. Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States, Preliminary Draft of Proposed Amendments to the Federal Rules of Bankruptcy 
and Civil Procedure – Request for Comment (2013), available at 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-0001. 

47. Id. at 260.
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or expense of the proposed discovery outweighs its likely benefit.48 
Additionally, the proposed language called for amending the last 

sentence of Rule 26(b)(1), from “[r]elevant information need not be 
admissible at the trial if the discovery appears reasonably calculated to lead 
to the discovery of admissible evidence,”49 to “[i]nformation within this 
scope of discovery need not be admissible in evidence to be 
discoverable,”50 in order to eliminate any confusion that the former 
language defined the scope of discovery.51  (The current rules section, 
proposed rules section, and amended proposed rules section on the scope of 
discovery are reproduced below for your convenience.52  Although the 

48. Id. at 264-65.
49. FED. R. CIV. P. 26.
50. Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States, Summary of the Report of the Judicial Conference Committee on Rules of Practice 
and Procedure 21 (Sept. 2013),  available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST09-2013.pdf. 

51. The Committee noted, “many cases continue to cite the ‘reasonably calculated’
language as though it defines the scope of discovery” although it was originally added to allow the 
discovery of non-admissible, but relevant evidence, such as hearsay.  See The Committee on Rules 
of Practice and Procedure of the Judicial Conference of the United States, Preliminary Draft of 
Proposed Amendments to the Federal Rules of Bankruptcy and Civil Procedure – Request for 
Comment 266 (2013), available at http://www.regulations.gov/#!documentDetail;D=USC-
RULES-CV-2013-0002-0001. 

52. FED. R. CIV. P.(b)(1):
Scope in general. Unless otherwise limited by court order, the scope of 
discovery is as follows: Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party’s claim or defense including 
the existence, description, nature, custody, condition, and location of any 
documents or other tangible things and the identity and location of persons 
who know of any discoverable matter.  For good cause, the court may order 
discovery of any matter relevant to the subject matter involved in the action.  
Relevant information need not be admissible at the trial if the discovery 
appears reasonably calculated to lead to the discovery of admissible evidence.  
All discovery is subject to the limitations imposed by Rule 26(b)(2)(C). 

Proposed Rule 26(b)(1): 
Scope in general. Unless otherwise limited by court order, the scope of 
discovery is as follows: Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party’s claim or defense and 
proportional to the needs of the case considering the amount in controversy, 
the importance of the issues at stake in the action, the parties’ resources, the 
importance of the discovery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely benefit.  Information 
within this scope of discovery need not be admissible in evidence to be 
discoverable; 

Amended Proposed Rule 26(b)(1): 
Scope in general. Unless otherwise limited by court order, the scope of 
discovery is as follows: Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party’s claim or defense and 
proportional to the needs of the case considering the importance of the issues 
at stake in the action, the amount in controversy, the parties’ relative access to 
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Committee Notes are not reproduced below, they provide a wealth of 
information and context; the authors highly recommend the reader consult 
the Notes extensively.53) 

The Committee further detailed the reasoning for its overhaul of Rule 
26(b) in the Notes.54  The Committee stated that “[p]roportional discovery 
relevant to any party’s claim or defense” was more than sufficient to replace 
the authorization of a court to order “discovery of any matter relevant to the 
subject matter involved in the action.”55  Additionally, the Notes expounded 
on the removal of “reasonably calculated,” stating that although the 
language was omitted, “[d]iscovery of nonprivileged information not 
admissible in evidence remains available so long as it is otherwise within 
the scope of discovery.”56  Indeed, the combined revisions now put 
inadmissible and admissible evidence under the same proportionality 
limitations. 

The proposed rule changes proved polarizing, and the Committee 
received over 2,300 written comments.57  A keyword search for 
“proportionality” returned nearly 600 of the comments.58  Those opposing 
the rule changes feared that the new rules would increase the amount of 
discovery disputes; would over-emphasize the amount in controversy, 

relevant information, the parties’ resources, the importance of the discovery in 
resolving the issues, and whether the burden or expense of the proposed 
discovery outweighs its likely benefit.  Information within this scope of 
discovery need not be admissible in evidence to be discoverable. 

53. The proposed 2015 Advisory Committee Notes, pending approval, can be found in
Memorandum from Hon. David G. Campbell, Advisory Committee on Civil Rules, to Hon. 
Jeffrey S. Sutton, Chair of Committee on Rules of Practice and Procedure, May 2, 2014.  Further 
references to “FED. R. CIV. P. 26, Advisory Committee Notes (2015)” will refer to this document, 
available at www.uscourts.gov/file/17931/download?token=VGtuwb34. 

54. Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States, Preliminary Draft of Proposed Amendments to the Federal Rules of Bankruptcy 
and Civil Procedure – Request for Comment 296 (2013), available at 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-0001. 

55. Id. at 296-97.
56. Id. at 297.
57. Comments available at http://www.regulations.gov/#!docketDetail;D=USC-RULES-

CV-2013-0002.  Some of these comments were of duplicate content submitted by different 
commenters.  For perspective, when “Rule 45, the subpoena rule, and a conforming amendment to 
Rule 37, the rule dealing with failure to cooperate in discovery,” were circulated for comment in 
August 2011, the Committee received 25 comments.  Committee on Rules of Practice and 
Procedure of the Judicial Conference of the United States, Summary of the Report of the Judicial 
Conference Committee on Rules of Practice and Procedure 19 (Sept. 2012), available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST09-2012.pdf. 

58. The number does not include comments submitted in non-character recognizable
formats.  Comments available at 
http://www.regulations.gov/#!docketBrowser;rpp=25;po=350;s=proportionality;D=USC-RULES-
CV-2013-0002. 
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leading to denial of necessary discovery; would result in information being 
withheld; and could unfairly allocate the burden of proof.59  Some 
commenters were concerned about discovery abuse.  Judge Scheindlin60 
stated the proposed amendments would “increase costs and engender 
delay.”61  She was concerned that the “rule invite[d] producing parties to 
withhold information based on a unilateral determination that the 
production . . . [wa]s not proportional to the needs of the case[,]” thereby 
increasing motion practice in the courts resulting in delay and higher costs 
to litigants.62  She was joined in this critique by other commenters.63  
Commenters in favor of the changes argued there was already an 
overabundance of discovery disputes, the amount in controversy was not 
determinative, early discussions would be energized, and the burden of 
proof was insignificant.  This faction predicted that the migration of the 
proportionality factors would not lead to any more litigation than that 
already taking place in the current landscape and “may actually serve to 
diminish the number of disputes” because it would “encourage meaningful 
discussion[s].”64  Additionally, they pointed out that the proportionality 
factors already existed in 26(g) and requesting parties had to certify they 

59. Generally, the plaintiffs’ bar opposed the amendments and the defense bar favored the 
amendments.  Comments included more arguments, but they are beyond the scope of this paper. 

60. Judge Scheindlin has been a member of the Federal Judiciary for over 25 years and 
has been one of the more well-known and influential members of the bar on eDiscovery and ESI 
issues. 

61. See Shira A. Scheindlin, Comment to Preliminary Draft of Proposed Amendments to
the Federal Rules of Civil Procedure, REGULATIONS, 2 (Jan 14, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-0398. 

62. Id. at 2-3.  The Judge elaborated, stating that “[a]ddressing five factors in every 
motion will be burdensome and may not be particularly informative to the court in making an 
assessment of proportionality” prophesizing that “[t]he requesting party will say the case is worth 
one million dollars, and the producing party will say it is worth ten thousand dollars.” Id. at 3.  
She believed the proposed proportionality analysis would be a “nightmare for the court,” and went 
on to list actions a court may be forced to take in order to confront the proportionality analysis.  
Id. at 3-4.  Several times she questioned how a court could make the proportionality determination 
at the outset of the case and said “[t]he proposal [was] not realistic.” Id. at 4. 

63. See Ariana Tadler, Comment to Preliminary Draft of Proposed Amendments to the
Federal Rules of Civil Procedure, REGULATIONS, 4 (Feb 19, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-2173.(“[T]he 
‘moving up’ of the concept of proportionality and the ordered articulation of the factors to be 
considered in Rule 26 will lead to discovery disputes which an already overtaxed judicial system 
cannot handle.”); see id., Cmt. by David Starnes (Feb. 18, 2014) (“No human has the ability to 
fairly determine the importance of the issues at stake in the litigation during discovery.”); see id., 
Cmt. by Dean Kawamoto (Feb. 18, 2014) (“Having to reach conclusions regarding the 
‘importance’ of a federal case, particularly when discovery is just beginning, will be an 
indeterminate if not arbitrary process.”). 

64. Proposed Amendments to the Federal Rules of Civil Procedure: Public Hearing on
Proposed Amendments to the Federal Rules of Civil Procedure Judicial Conference Advisory 
Committee on Civil Rules, 63 (Jan. 9, 2014) (Statement of John Beisner). 
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were met in every case.65  In the comment he submitted, one of the authors 
called the fears excessive and unlikely to materialize “if parties make an 
effort to have early discussions” and “continue the emerging practice of 
more meaningful Rule 26(f) conferences to reach agreement on the scope of 
discovery under the new rules as there is no greater incentive to fight after 
the rules change than before it.”66  Others echoed these thoughts and added 
that proportionality, through its encouragement of early action, would help 
remedy the “needless burden and expense of complying with initial 
overbroad discovery requests[.]”67 

The “amount in controversy” factor spawned heavy debate.  Plaintiffs’ 
attorneys questioned its position as the first factor in the list of factors to be 
considered.68  They expressed concern that courts would give too much 
weight to this factor in their analyses and disproportionately discount other 
factors in cases with smaller monetary stakes but enforcing important 
rights, such as employment discrimination, civil rights, or First Amendment 
claims.  The Tennessee Employment Lawyers Association commented that 
by “reducing the scope of discovery on [the amount in controversy] basis, 
the rules are creating the potential for litigation classes based on the 
plaintiffs’ socio-economic standing.”69  Those in favor of the rule argued 
that the amount in controversy was “obviously . . . something the plaintiff is 
going to be declaring in the case” and would not be an issue.70  During one 

65. Id. at 64.  See FED. R. CIV. P. 26(g).
66. See Jonathan M. Redgrave, Comment to Preliminary Draft of Proposed Amendments

to the Federal Rules of Civil Procedure, REGULATIONS, 6 (Feb 16, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-1608. 

67. See Robert H. Shultz, Jr., Comment to Preliminary Draft of Proposed Amendments to
the Federal Rules of Civil Procedure, REGULATIONS, 2 (Feb 19, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-2048. 

68. Proposed Amendments to the Federal Rules of Civil Procedure: Public Hearing on
Proposed Amendments to the Federal Rules of Civil Procedure Judicial Conference Advisory 
Committee on Civil Rules, 16-25 (Jan. 9, 2014) (Statement by Joe Garrison); Proposed 
Amendments to the Federal Rules of Civil Procedure: Public Hearing on Proposed Amendments 
to the Federal Rules of Civil Procedure Judicial Conference Advisory Committee on Civil Rules, 
91 (Jan. 9, 2014) (Statement by Kaspar Stoffelmayr); Proposed Amendments to the Federal Rules 
of Civil Procedure: Public Hearing on Proposed Amendments to the Federal Rules of Civil 
Procedure Judicial Conference Advisory Committee on Civil Rules, 156 (Jan. 9, 2014) (Statement 
by Elise Sanguinetti). 

69. See Bruce W. Ashby, Comment to Preliminary Draft of Proposed Amendments to the
Federal Rules of Civil Procedure, REGULATIONS, 2 (Feb 16, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-1568. The 
comment also cited an example of a worker who suffered egregious racial harassment that we will 
not reprint here, but only had a claim amount of $6,000.  Id. 

70. Proposed Amendments to the Federal Rules of Civil Procedure: Public Hearing on
Proposed Amendments to the Federal Rules of Civil Procedure Judicial Conference Advisory 
Committee on Civil Rules, 65 (Jan. 9, 2014) (Statement of John Beisner). 
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of the public hearings, after a member of the National Employment 
Lawyers Association argued that the “amount in controversy” should not be 
included in the factors, Judge Koeltl indicated his support for the factors 
when he noted they were not new and wondered aloud that “if judges had 
been able for 30 years to be able to look at the rule and to interpret it fairly . 
. . why do we expect that judges faced with exactly those same 
considerations . . . would now begin to interpret them differently or 
establish priorities” which didn’t exist then.71  The commenter acceded and, 
although he still felt the factor should be discarded, he asked that the 
Committee “at least move it down [in the analysis].”72  Those in favor of the 
proportionality amendments noted that the proportionality analysis “is 
inherently and infinitely elastic[,]” allowing judges to tailor discovery to the 
needs of the case.  For example, in an individual civil rights case with 
nominal damages, the proposed rule nonetheless would allow “for 
discovery that far exceeds the ‘amount in controversy.’”73 

The deletion of the relevancy language and the effect on access to 
information also generated controversy.74  Many plaintiffs’ attorneys 
opposing the change raised concerns that the replacement of the relevancy 
standard with proportionality would restrict their ability to access 
information in cases with information asymmetry.  They argued it was 
“critical that plaintiffs have the relevance tool” and that without it 
“defendants w[ould] be able to hide behind the excuse of burden or 
cost[.]”75  Those in favor of the changes argued that it would force both 
sides to focus on the issues instead of “gotcha tactics”76 and that it sensibly 

71. Proposed Amendments to the Federal Rules of Civil Procedure: Public Hearing on
Proposed Amendments to the Federal Rules of Civil Procedure Judicial Conference Advisory 
Committee on Civil Rules, 24 (Jan. 9, 2014) (Question by Judge Koeltl in response to statement by 
Joe Garrison).  Judge Koeltl had organized and led the Duke Conference.  See also Preliminary 
Draft of Proposed Amendments to the Federal Rules of Civil Procedure, No. USC-Rules-CV-
2013-00002, Cmt. by Jonathan M. Redgrave, 5 (Feb. 16, 2014) (“[T]he underlying premise posed 
by some commentators that the federal judiciary, under the amended rule, will mechanistically 
deny needed discovery to individuals does a disservice to the language of the proposed rule and 
the trusted discretion that will remain vested in our district court judges and magistrate judges.”) 

72. Proposed Amendments to the Federal Rules of Civil Procedure: Public Hearing on
Proposed Amendments to the Federal Rules of Civil Procedure Judicial Conference Advisory 
Committee on Civil Rules, 25 (Jan. 9, 2014). 

73. See Redgrave supra note 65 at 4-5.
74. We only focus on some of the arguments made.  Additional comments and oral

testimony, are available on the federal courts website: 
http://www.regulations.gov/#!docketDetail;D=USC-RULES-CV-2013-0002 (last visited April 16, 
2014). 

75. See David Hersh, Comment to Preliminary Draft of Proposed Amendments to the
Federal Rules of Civil Procedure, REGULATIONS (Feb 18, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-1728. 

76. Proposed Amendments to the Federal Rules of Civil Procedure: Public Hearing on
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defined the scope of the discovery.77  They argued that by scoping 
discovery with “proportionality” and using it as “an affirmative 
responsibility” of the parties, the revised rule “would compel parties to 
simply do a better job at the inception of litigation of analyzing and 
focusing their claims and defenses, for the purpose of conducting discovery 
that is narrowed and tailored to truly advance the resolution of the case.”78  
Another commenter stated that narrowing the scope of discovery was 
paramount to curing the imbalance where parties with virtually no 
information to be discovered used the rule to make “arguments that even the 
broadest requests may lead to ‘relevant’ evidence” and then leveraged the 
broad requests into “nuisance settlements.”79  Still others pointed to the 
ambiguous effect that the current language had on the determination of 
what needed to be preserved and opined that “litigants need to be able to 
look to the allegations of the complaint rather than speculating about what 
ancillary information may need to be preserved for future unforeseen and 
unanticipated requests.”80 

Another point of contention was which party would bear the burden of 
proof in a dispute.  Judge Scheindlin and others81 were concerned the 
amendments were “burdensome and unfair” because they did “not specify 
which party bears the burden of proof.”82  Her interpretation of the 
amendments was “that if a producing party makes a ‘proportionality’ 
objection, the burden of proof w[ould] be on the requesting party to show 
that the requested information is proportional to the needs of the case.”83  

Proposed Amendments to the Federal Rules of Civil Procedure Judicial Conference Advisory 
Committee on Civil Rules, 178 (Jan. 9, 2014) (Statement of Paul Weiner). 

77. See Mollie C. Nichols, Comment to Preliminary Draft of Proposed Amendments to
the Federal Rules of Civil Procedure, REGULATIONS, 3 (Feb 12, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-0801. 

78. Id.
79. See David R. Cohen, Comment to Preliminary Draft of Proposed Amendments to the

Federal Rules of Civil Procedure, REGULATIONS, 2 (Feb 19, 2014), 
http://www.regulations.gov/#!documentDetail;D=USC-RULES-CV-2013-0002-2174. 

80. See Preliminary Draft of Proposed Amendments to the Federal Rules of Civil
Procedure, No. USC-Rules-CV-2013-00002, Cmt. by Edward T. Collins, Allstate Insurance 
Company, 3 (Feb. 14, 2014). 

81. See Preliminary Draft of Proposed Amendments to the Federal Rules of Civil
Procedure, No. USC-Rules-CV-2013-00002, Cmt. by Ariana Tadler, 4 (Feb. 19, 2014) (“I, along 
with many other critics, believe that the proposed changes to Rule 26 will result in a shifting of the 
burden . . . to the requesting party, who is likely unable to meet that burden.”); see Preliminary 
Draft of Proposed Amendments to the Federal Rules of Civil Procedure, No. USC-Rules-CV-
2013-0002, Cmt. by Bill Robins III, 2 (Feb. 18, 2014) (“the plaintiff is placed at an extreme 
disadvantage because the plaintiff would carry the burden of proof[.]”). 

82. See Preliminary Draft of Proposed Amendments to the Federal Rules of Civil
Procedure, No. USC-Rules-CV-201300002, Cmt. by Hon. Shira A. Scheindlin, 3 (Jan. 13, 2014). 

83. Id.  But Judge Scheindlin noted comments by certain Committee members suggested
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She called the proposition “dubious” and expressed hope that “the 
Committee would clearly state in the rules or notes that the burden is on the 
objecting party.”84  Defenders of the proposed changes did not think that the 
change would cause a substantial hardship to either side.  One commenter 
chose to characterize the issue as a “balancing of the interests with both 
parties contributing information that w[ould] allow the court . . . to decide 
what level of discovery ought to be allowed.”85  His comments were echoed 
by others who agreed that the rule does not “create any sort of rigid, one-
sided burden . . . . it’s a discussion to which both parties have to 
contribute.”86 

V. 2015 – PROPOSED RULE 26(B)(1) AND PROPORTIONALITY 

Finally, after four years, three hearings, and thousands of comments, 
the Standing Committee submitted proposed rules to the United States 
Judicial Conference in May of 2014.  The Standing Committee was resolute 
that “proportional discovery will decrease the cost of resolving disputes 
without sacrificing fairness.”87  The Standing Committee also reported that 
the proposed rules were “largely unchanged from those published for public 
comment.”88 

Nonetheless, the amended Rule proposal was a response to many of 
the commenters’ concerns.  In the main text of the Rule, the Committee 
moved “the amount in controversy” factor from the first position, and 
inserted “the importance of the issues at stake in the action” in its place.89  
This was done to “add[] prominence to the importance of the issues and 
avoid[] any implication that the amount in controversy is the most 
important concern.”90  In addition, the Committee added a new factor: “the 
parties’ relative access to relevant information.”91  This was added to 
“address[] the reality that some cases involve an asymmetric distribution of 

“that some believe the burden of proof will fall on the producing (or objecting) party rather than 
on the requesting party[.]” Id. 

84. Id.
85. Proposed Amendments to the Federal Rules of Civil Procedure: Public Hearing on

Proposed Amendments to the Federal Rules of Civil Procedure Judicial Conference Advisory 
Committee on Civil Rules, 34 (Jan. 9, 2014) (Statement of Timothy A. Pratt). 

86. Id. at 64-65 (Statement of John H. Beisner).
87. COMMITTEE ON RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL

CONFERENCE OF THE UNITED STATES, SUMMARY OF THE REPORT OF THE JUDICIAL 
CONFERENCE COMMITTEE ON RULES OF PRACTICE AND PROCEDURE, Rules app. B-8 (Sept. 2014) 
[hereinafter SUMMARY OF SEP. REPORT]. 

88. Id. at 14.
89. Id. at Rules app. B-8.
90. Id.
91. Id.
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information” and oftentimes “one party must bear greater burdens in 
responding to discovery than the other party bears.”92  In reaction to 
comments about the burden of proof, the Committee added to its notes that 
“the change does not place on the party seeking discovery the burden of 
addressing all proportionality considerations,”93 and that “[t]he parties and 
the court have a collective responsibility to consider the proportionality of 
all discovery and consider it in resolving discovery disputes.”94  The Notes 
explained that “parties may begin discovery without a full appreciation of 
the factors that bear on proportionality” and outlined the responsibilities 
that the respective parties may have.  For instance, “[a] party claiming 
undue burden or expense ordinarily has far better information . . . with 
respect to that part of the determination” while “[a] party claiming that a 
request is important to resolve the issues should be able to explain the ways 
in which the underlying information bears on the issues as the party 
understands them.”95 

The full text of Amended Rule 26(b)(1) as it now stands, and is highly 
likely to become effective, is as follows: 

(b) Discovery Scope and Limits. 
(1) Scope in General. Unless otherwise limited by court 
order, the scope of discovery is as follows: Parties may 
obtain discovery regarding any nonprivileged matter that is 
relevant to any party’s claim or defense and proportional to 
the needs of the case, considering the importance of the 
issues at stake in the action, the amount in controversy, the 
parties’ relative access to relevant information, the parties’ 
resources, the importance of the discovery in resolving the 
issues, and whether the burden or expense of the proposed 
discovery outweighs its likely benefit.  Information within 
this scope of discovery need not be admissible in evidence to 
be discoverable. 

The following text will be removed from current Rule 26(b)(1), 
although the Committee Note clarifies that the deletion of the first phrase is 
not substantive96: 

92. Id.
93. Id. at Rules app. B-39.  Additionally, the Committee noted, “[t]he Note now explains

that the change does not place a burden of proving proportionality on the party seeking discovery . 
. . .” Id. at Rules app. B-8. 

94. Id. at Rules app. B-39.
95. Id. at Rules app. B-40.
96. The Committee Notes clarify that discovery about the location of relevant information 

and the identity of parties who know about it should continue to be permitted as required.  Id. at 
Rules app. B 43.  “Discovery of such matters is so deeply entrenched in practice that it is no 
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including the existence, description, nature, custody, 
condition, and location of any documents or other tangible things 
and the identity and location of persons who know of any 
discoverable matter. For good cause, the court may order 
discovery of any matter relevant to the subject matter involved in 
the action.  Relevant information need not be admissible at the 
trial if the discovery appears reasonably calculated to lead to the 
discovery of admissible evidence. All discovery is subject to the 
limitations imposed by Rule 26(b)(2)(C). 

The text of Rule 26(b)(2)(C)(i) and (ii), meanwhile, will remain 
largely unchanged: 

(2) Limitations on Frequency and Extent. 
(A) When Permitted.  By order, the court may alter the limits 
in these rules on the number of depositions and 
interrogatories or on the length of depositions under Rule 30.  
By order or local rule, the court may also limit the number of 
requests under Rule 36. 
(B) Specific Limitations on Electronically Stored 
Information.  A party need not provide discovery of 
electronically stored information from sources that the party 
identifies as not reasonably accessible because of undue 
burden or cost.  On motion to compel discovery or for a 
protective order, the party from whom discovery is sought 
must show that the information is not reasonably accessible 
because of undue burden or cost.  If that showing is made, 
the court may nonetheless order discovery from such sources 
if the requesting party shows good cause, considering the 
limitations of Rule 26(b)(2)(C).  The court may specify 
conditions for the discovery. 
(C) When Required.  On motion or on its own, the court 
must limit the frequency or extent of discovery otherwise 
allowed by these rules or by local rule if it determines that: 

(i) the discovery sought is unreasonably cumulative or 
duplicative, or can be obtained from some other source 
that is more convenient, less burdensome, or less 
expensive; 
(ii) the party seeking discovery has had ample 
opportunity to obtain the information by discovery in the 

longer necessary to clutter the long text of Rule 26 with these examples.” Id. 

https://www.law.cornell.edu/rules/frcp/rule_30
https://www.law.cornell.edu/rules/frcp/rule_36
https://www.law.cornell.edu/rules/frcp/rule_26#rule_26_b_2_C
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action; or 
(iii) the proposed discovery is outside the scope 
permitted by Rule 26(b)(1). 

Rule 26 (c)(1)(B) was also amended to recognize more explicitly that 
cost allocation is among the subjects that may be included in a protective 
order: 

(c) Protective Orders. 
(1) In General. * * * The court may, for good cause, issue an 
order to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense, 
including one or more of the following: * * * 

(B) specifying terms, including time and place or the 
allocation of expenses, for the disclosure or discovery; * 
* * 

Similarly, Rule 26(g) remains in its current formulation.97 
Although the final Advisory Committee Note to Rule 26 is extensive, 

understanding the context of the Amendments is critical to achieving the 
goals of more proportional civil discovery.  The entire text98 is provided in 
the Appendix to this article for reference and analysis and we encourage a 
full reading of the text.  In summary, the Committee Note: 

(1) Addresses the history of proportionality in the rules; 
(2) Explicitly references and reinforces the connection 

between Rule 26(b) and Rule 26(g); 
(3) Reviews the intent of the 1983 and 1993 amendments; 
(4) Emphasizes that the rule amendment was not intended to 

“change the existing responsibilities of the court and the 
parties to consider proportionality” or affect the burden 
of addressing proportionality consideration; 

(5) Addresses the omission of the prior language “including 
the existence, description, nature, custody, condition, 
and location of any documents or other tangible things 
and the identity and location of persons who know of 
any discoverable matter” as unnecessary; 

(6) Discusses the deletion of the provision “authorizing the 

97. Rule 26 was also amended to provide for early service of discovery requests,
specifically identifying the availability of cost shifting to courts in addressing the scope of 
discovery, and allowing for parties to stipulate to the staging or sequencing of discovery by the 
parties. 

98. SUMMARY OF SEP. REPORT, supra note 86, at Rules app. B-36-46; COMMITTEE ON
RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL CONFERENCE OF THE UNITED STATES, 
Report of the Advisory Committee on Civil Rules, Part IA at 21-26 (May 2, 2014). 
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court, for good cause, to order discovery of any matter 
relevant to the subject matter involved in the action;” 

(7) Addresses the reasoning behind the deletion of the 
phrase allowing for discovery of relevant but 
inadmissible information that appears “reasonably 
calculated to lead to the discovery of admissible 
evidence[;]” 

(8) Reflects the amendment to Rule 26(c)(1)(B) to include 
an express recognition of protective orders that allocate 
expenses for disclosure or discovery; 

(9) Notes that Rule 26(d)(2) is added to allow a party to 
“deliver” Rule 34 requests to another party more than 21 
days after that party has been served with process even 
though the parties have not yet had a required Rule 26(f) 
conference (specifying that the requests will not be 
deemed “served” until the first Rule 26(f) conference, 
and that the time to respond will not commence until the 
first Rule 26(f) conference); 

(10)Notes that Rule 26(d)(3) is renumbered and amended to 
recognize that the parties may stipulate to case specific 
sequences of discovery; 

(11)Reflects that Rule 26(f)(3) is amended in parallel with 
Rule 16(b)(3) to add two items to the discovery plan — 
issues about preserving electronically stored information 
and court orders under Evidence Rule 502; and 

(12)Points out that the published text of Rule 26(b)(1) was 
revised after the public comment period to place “the 
importance of the issues at stake” first in the list of 
factors and to add a new factor relating requiring 
consideration of “the parties’ relative access to relevant 
information.” 

The United States Supreme Court approved the new rules and 
submitted them to Congress for final approval on April 29, 2015.  Although 
Congress could modify, reject, or defer the proposed new rules pursuant to 
the Rules Enabling Act99, we anticipate that the new rules will become 
effective on December 1, 2015. 

99. 28 U.S.C.A. § 2074 (West).
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VI. THE FAILURE TO MASTER PROPORTIONALITY – (1983-PRESENT)

Despite the years of research and analysis that preceded the addition
of specific proportionality factors in the rules, and the many efforts 
undertaken in the rules and otherwise since 1983, the current literature and 
public discourse regarding the present rules proposals reflect continued 
dissatisfaction with civil discovery.  Interestingly, comments submitted as 
part of the public comment period associated with the proposed 
amendments to the Federal Rules reflect frustration by both requesting and 
responding parties.100  Many of the complaints (such as discovery being 
overly burdensome or objections being obtuse) mirror assessments of 
discovery in other fora, and express a genuine concern that unfocused 
discovery in the electronic age can make litigation unaffordable for all but 
the most affluent parties.101  Moreover, there is often a perception among 
parties and counsel that, in the end, courts consider one proportionality 
factor as paramount—the amount in controversy—to the exclusion of other 
important factors, such as the public interest in the issues at stake and the 
asymmetry of access to relevant information needed to prove valid claims. 

There thus exists a striking disconnect between the goal of 
proportionality embedded in the Federal Rules and the imbalanced reality 
of modern discovery.  While not entirely a failure of the rules, this 
disconnect is attributable in part to the failure to address proportional 
discovery, a concept that is easy to articulate in general terms, yet can be 
difficult to implement in practice.  The current Federal Rules (and 
associated Advisory Committee Notes) do not give specific direction to 
litigants and courts on how to properly consider the factors listed.  Litigants 
and courts have factors, but no systematic approach for breathing life into 
those factors and ensuring that all applicable factors are considered. 
Accordingly, we lack the benefit of coherent and predictable case law.102 

100. See Am. Coll. of Trial Lawyers Task Force on Discovery & Inst. for the 
Advancement of the Am. Legal Sys., Interim Report & 2008 Litigation Survey of the Fellows of 
the Am. Coll. of Trial Lawyers, at B-1 (2008) (noting majority of respondents believe that 
discovery has become a tool to “bludgeon” parties into settlement). 

101. See Ralph C. Losey, E-DISCOVERY: CURRENT TRENDS AND CASES 30 (Am. Bar 
Ass’n 2008) (“There is a danger that only the rich will be able to afford the costs of e-discovery 
inherent in the lawsuits of today and tomorrow.” quoting Ralph C. Losey regarding Gartner 
Research Note: Costs of E-Discovery Threatens to Skew Justice Sys., which summarized the 2007 
Georgetown Law Center symposium panel that included, inter alia, Justice Breyer.). 

102. There is relatively sparse case law on the subject.  Indeed, despite the attention to 
proportionality surrounding the 1983 amendments, there were relatively few published cases in 
the following decade that addressed the proportionality factors in FED. R. CIV. P. 26(b)(1)(iii).  A 
search of Westlaw’s ALLFEDS database only reflected 22 cases between 1983 and 1993 that cite 
the rule before it was renumbered, and not all of those decisions contain a substantive discussion.  
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Without a concrete approach to achieve consistency in application, 
courts are left with vague arguments by the parties who cite to disparate 
cases.  Unsurprisingly, courts sometimes default to granting discovery.  
Reflexively, attorneys over-request, over-object, and advise clients to over-
preserve103 because of uncertainty as to how proportionality will or will not 
play out in any given case.  And to date, there has been little downside to 
such behavior.  Effectively, Rules 26(b)(1), 26(b)(2)(C), and 26(g) lose 
their teeth and in the end fail to achieve their stated purpose in any 
meaningful way. 

Maxtena Inc. v. Marks104 is illustrative and provides further insight 
into the challenges of applying consistent and effective proportionality 
analysis.  The parties in this case had agreed to limit discovery in the initial 
phase to “issues relating to the valuation” of the company, and to delay 
“merits-based discovery” to allow mediation to proceed.  Despite reaching 

And the published case law that later emerged offers no “test” per se where proportionality is the 
main object of dispute.  See, e.g., Young v. Pleasant Valley Sch. Dist., No. 3:07CV854, 2008 WL 
2857912, at *1 (M.D. Pa. July 21, 2008); see also Spieker v. Quest Cherokee, LLC, No. 07-1225-
EFM, 2008 WL 4758604 at *1, *3 (D. Kan. Oct. 30, 2008) (assessing a request to limit discovery 
in a class action and rejecting “defendant’s argument that the ‘amount in controversy’ is limited to 
the named plaintiffs’ claims . . . . [D]efendant’s simplistic formula for comparing the named 
plaintiffs’ claims with the cost of production is rejected.”); Metavante Corp. v. Emigrant Sav. 
Bank, No 05-CV-1221, 2008 WL 472236, at *1,*4 (E.D. Wis. Oct. 24, 2008) (“In viewing the 
totality of the circumstances, including the amount in controversy in this case, the party resources, 
and the issues at stake, the court concludes that the burden [of production] does not outweigh the 
value of the material sought.”); Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 364 (D. 
Md. 2008) (“I noted during the hearing that I had concerns that the discovery sought by the 
Plaintiffs might be excessive or overly burdensome, given the nature of this FLSA and wage and 
hour case, the few number of named Plaintiffs, and the relatively modest amounts of wages 
claimed for each.”) (Grimm, C.J.); Patterson v. Avery Dennison Corp., 281 F.3d 671, 681 (7th 
Cir. 2002) (upholding the district court’s denial of a motion to compel the deposition of a “high-
ranking executive” in a single plaintiff employment discrimination case where the deposition 
would have placed burdens on the company the plaintiff was permitted to take other depositions of 
company employees, the plaintiff did not avail herself to other less burdensome discovery tools, 
and there was a relatively small amount in controversy in this case). 

103. Orbit One Commc’ns v. Numerex Corp., 271 F.R.D. 429 (S.D.N.Y. 2010), illustrates 
how our collective failure to master proportionality can lead to uncertainties and, as a result, to 
over-preservation.  In Orbit One, the defendant sought sanctions based upon the plaintiff’s alleged 
failure to preserve relevant information.  As a first step in its analysis, the court considered 
whether the information was subject to a preservation obligation, and noted that although other 
courts had found that “reasonableness and proportionality” should guide preservation, the court 
conceded “this standard may prove too amorphous to provide much comfort to a party deciding 
what files it may delete or backup tapes it may recycle.”  Id. at 436-37.  Accordingly, although the 
court recognized the “highly elastic” nature of the proportionality analysis, it concluded that a 
party would be well-advised to save “all relevant documents” until a “more precise definition is 
created by rule.” Id. (citing Zubulake v. UBS Warburg LLC, 229 F.R.D. 212, 215 (S.D.N.Y. 
2003) for “all relevant documents” reference); see also id. at 436, n.10 for “highly elastic” 
reference. 

104. 289 F.R.D. 427 (D. Md. 2012). 
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this agreement, however, Marks issued dozens of nonparty subpoenas, the 
vast majority of which, Maxtena argued, were irrelevant to the valuation 
issues.  Upon being asked to rule on the parties’ competing discovery 
motions, the Maxtena quoted Judge Paul Grim when emphasizing that “all 
permissible discovery must be measured against the yardstick of 
proportionality[.]”105  But instead of analyzing all the Rule 26(b)(2) factors, 
the party seeking broader discovery in the initial stage ignored the Rule 
26(b) cost-benefit balancing factors that were designed to achieve 
proportionality in discovery.106  “[B]ecause the parties were not able to find 
a middle ground on their own,” they put the onus on the court to decide the 
motion “with an eye toward proportionality” without guidance from the 
parties on this key point.107 

Ultimately, our analysis of the existing case law, recent commentaries, 
and anecdotal evidence gathered through years of practice and conflict 
resolution lead us to conclude that the frustration with the current 
application of the proportionality rules is not primarily a product of the 
current Federal Rules108, but rather of their fractured and frequently 
incomplete application by parties and their counsel.109  In particular, 
arguments by the parties, as reflected in reported decisions, do not fully 
account for all the relevant proportionality factors, focusing instead upon 
only one or two elements considered in isolation.  Similarly, we discerned a 
tendency for counsel to argue about “discovery” in general terms, as 
opposed to arguing about the specific discovery at issue (e.g., particular 
depositions, document requests, or specific objections).  The myopic focus 
on only some considerations to the exclusion of other vital concerns under 
the proportionality analysis, as well as the failure to focus proportionality 
arguments on the specific discovery requests, objections and disputes at 
issue in a consistent manner, effectively precludes the development of 
reasoned guidance for future cases.  Additionally, the absence of developed 
guidance for practitioners has the unfortunate effect of creating uncertainty 
for parties who seek to invoke proportionality or counter baseless claims of 

105. Id. at 434 (quoting Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 523 
(D. Md. 2010)). 

106. Id. at 434-35. 
107. Maxtena, 289 F.R.D. at 435 (citing Fisher v. Fisher, 2012 WL 2050785, at *5 (D. 

Md. June 5, 2012)). 
108. See generally John L Carroll, Proportionality in Discovery: A Cautionary Tale, 32 

Campbell Law Review 455 (2010) available at http://law.campbell.edu/lawreview/articles/32-3-
455.pdf. 

109. See generally Theodore C. Hirt, The Quest for “Proportionality” in Electronic 
Discovery—Moving From Theory To Reality in Civil Litigation, 5 FED. CTS. L. REV. 171 
(2011). 
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lack of proportionality, and leaving courts with a sense of unease that leads 
to caution in applying the principle in the context of discovery disputes. 

VII. A PROPORTIONALITY MATRIX METHODOLOGY: A GUIDE FOR
ACHIEVING MASTERY OVER PROPORTIONALITY ASSESSMENTS AND
ARGUMENTS

Achieving a standardized approach to proportionality will further the
goal of inexpensive and speedy resolution of litigation.  Thus, applying a 
consistent proportionality methodology to guide meet and confers, 
arguments, and decisions across all cases is a step towards realizing the 
promise of proportionality in more cases and fulfilling the intent of the 
Federal Rules. 

We submit that counsel (and their clients) would be well served by 
following a standard protocol to assess the existing (and future) Rule 
26(b)(1) and 26(b)(2)(C) proportionality factors in any given matter where 
proportionality is an issue.  We further suggest that this methodology be 
applied to each discrete discovery dispute involving application of the 
proportionality concept.  We recognize that many courts and parties will 
reject any rigid approach to issues of judgment such as proportionality and 
thus may shy away from any strict formulaic approach to decision-making.  
The proposed approach is not intended as a rigid formula but rather a 
protocol for embodying best practices that preserves needed judicial 
flexibility while offering greater predictability, transparency, and 
accountability for counsel, parties, and courts. 

The matrix below identifies the essential proportionality factors found 
in the civil discovery rules and also reflects our analysis of how 
proportionality objections and arguments have been successfully argued.  
The matrix is intended to make the “yardstick” discussed in the Victor 
Stanley case more tangible so that counsel and courts can use it as a 
measuring tool. 

Counsel should candidly assess, for each discovery request or dispute 
at issue, how the factors weigh either for or against the discovery.  In some 
circumstances, a factor may not be applicable; in others, it may be neutral.  
In some cases, a factor may be determinative, whereas in other cases the 
factor may have equal or less weight than other factors.  But all factors 
should be considered in this process.  Where appropriate, counsel should 
provide detailed factual analysis for the assessment of each factor to explain 
how the assessment fits into the greater context of the case. 

This candid assessment should be shared with clients to help 
determine the appropriate requests, responses, and objections in discovery.  
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Counsel should also measure their Rule 26(g) obligations against their 
matrix analysis. 
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PROPORTIONALITY MATRIX 
FACTOR  FACTOR 

ASSESSMENT (i.e. not 
applicable, +, -, or 
neutral)  

DETAILED 
EXPLANATION (i.e. 
explain why the factor is 
not applicable, weighs in 
favor of or against the 
proposed discovery, or is 
neutral) 

Importance of the 
issues at stake in the 
action 
Amount in controversy 

Parties’ relative 
access to relevant 
information 
Parties’ resources 

Importance of the 
discovery at issue in 
resolving the issues 
Whether the burden 
and/or expense 
associated with the 
discovery sought 
outweighs its likely 
benefit 
Whether the discovery 
sought is 
unreasonably 
cumulative or 
duplicative 
Whether the discovery 
sought can be 
obtained from some 
other source that is 
more convenient, less 
burdensome, or less 
expensive 
Whether the party 
seeking discovery had 
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ample opportunity to 
obtain the information 
by discovery in the 
action 
Whether the discovery 
sought can be staged 
and/or tiered110 to
reduce the burden and 
then proceed further 
incrementally only as 
needed 
Whether the discovery 
is directed to non-
parties 
Whether the discovery 
sought affects the 
rights of non-parties 
(e.g., privacy, trade 
secrets, etc.) 

We believe that standardizing proportionality assessments will guide 
parties towards more consistent expectations of what to address in meet and 
confer sessions, as well as in briefing before courts.  Much like the 
recitation of the elements for the certification of class actions, the uniform 
consideration of all relevant Rule 26(b) factors provides increased certainty 
as to what arguments need to be covered.  It can also lead to a more 
effective discussion with clients regarding the merits of the proposed 
discovery and whether seeking it, or objecting to it, is meritorious and 
likely to succeed if challenged, providing greater guidance for clients. 

Parties should consider disclosing their assessment of the factors 
during the meet and confer process required before motion practice.  The 
parties may be able to agree that one or more of the Rule 26(b) factors do 
not apply; or may be able to agree that only certain factors are in dispute, 
crystalizing the dispute for the court instead of forcing the court to wade 

110. “Staging” refers to a case management provision whereby certain discovery proceeds 
while other discovery is abated.  For example, a court can order discovery to proceed on a 
threshold jurisdictional issue while staying other discovery.  “Tiering” refers to a case 
management provision whereby the scope of discovery varies by source.  By way of example, it 
may be necessary in some cases to collect, process and review the data present on available hard 
drives and mobile devices for “key player” custodians, but collect only relevant emails from other 
custodians. 
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through generalized and conflated arguments of need, burden, and 
relevance.  Courts will likewise be presented with more uniform arguments 
regarding proportionality that will better enable judicial guidance. 

VIII. TEN BEST PRACTICES FOR COUNSEL (AND CLIENTS) TO BETTER
UNDERSTAND AND APPLY PROPORTIONALITY FACTORS TO CIVIL
DISCOVERY DISPUTES

Based upon our respective experiences, we have distilled a list of ten
practical observations to better focus counsel and clients on proportionality.  
Adopting these best practices will help practitioners effectively use our 
proportionality matrix. 

1. Focus on the specific discovery at issue (micro-level analysis) and
avoid arguments about discovery in general (macro-level 
analysis). 

2. Recognize that proportionality and relevance are conjoined
considerations for civil discovery. 

3. Understand that proportionality is a consideration that can support
a multi-faceted approach to discovery. 

4. Respect that non-parties have greater protections from discovery
and that burdens on non-parties will impact the proportionality 
analysis. 

5. Raise discovery scope and proportionality issues early in the
litigation and continue to address and revisit them as needed. 

6. Do not consider the “amount in controversy” factor to be
determinative with respect to the proportionality of discovery 
requests or responses. 

7. Do not approach discovery disputes with the notion that discovery
is perfect or that it will result in the production of “any and all” 
relevant documents or information. 

8. Do not address proportionality arguments by citing superseded
case law, rotely reciting the rules, or making unsupported 
assertions of burden. 

9. Do not get caught up in an academic dispute regarding the
“burden of proving” proportionality as courts will expect that 
each side of the dispute will have something to contribute, 
although not necessarily equally, and the most reasonable 
position will likely prevail. 

10. Do not forget that proportionality considerations also apply to
preservation decisions and disputes.

Each of these Best Practices is explained in greater detail below. 
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This list is not comprehensive or exclusive.  However, careful 
consideration of these Best Practices can serve as a guide to applying 
proportionality concepts, which will help counsel provide better advice to 
their clients and better advocacy before courts. 

1. Focus on the specific discovery at issue (micro-level analysis) and
avoid arguments about discovery in general (macro-level analysis). 

In practice, the application of proportionality in discovery must focus 
on the individual requests and objections at issue.  These are the figurative 
trees in the discovery forest that must be examined individually to assess 
whether the particular discovery should proceed as requested, with 
modifications, or not at all. 

Therefore, counsel is best served by considering and presenting 
arguments that are tailored to the specific discovery at issue as opposed to 
arguments based on sweeping generalities about the discovery in the 
case.111  For instance, instead of asking for all of a custodian’s data, 
requestors should narrow those demands to the data that is relevant, 
including appropriate limitations such as subject matter and time frame 
parameters.  Be prepared to explain and back up your analysis.  Simply 
asking for everything and stating that you “don’t know” what your 
adversary has so you do not know how to limit a request is an abdication of 
the requesting party’s Rule 26(g) responsibilities.  You at least know the 
elements of your claims or defenses.  Of course, engaging in a cooperative 
dialog with opposing counsel to try to educate yourself about what data is 
kept can help narrow the requests, but independent of that information you 
still have a duty to intelligently target your requests. 

Similarly, as a responding party, instead of simply objecting to 
relevant but overbroad discovery, offer a proportional alternative, especially 
where there has not been extensive discovery on the issue.  The alternative 
can be offered without prejudice to the requesting party seeking additional 
discovery, and without conceding that more will be forthcoming.  Likewise, 
seeking a blanket protective order against “overbroad” discovery is unlikely 
to succeed on proportionality grounds.  Rather, look at the specific 
discovery requests and explain why, with evidence as needed, the particular 
discovery is not needed, is unduly expensive, or is burdensome. 

111. See, Carroll, supra note 108 at 466 (“[E]ngaging in a specific proportionality analysis 
that asks, ‘Is this particular approach to discovery worth the cost given the information which it 
will produce?’ is a much more helpful inquiry that focuses the parties on the most efficient way to 
manage discovery in a particular case.”) (emphasis added). 
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A court will likely side with the litigant that makes a reasoned 
argument focused on the relevant specifics of the discovery dispute rather 
than take the “all or nothing” approach.  By way of illustration, in Kellogg 
Brown & Root Services, the court agreed with the defendant that the request 
at issue would impose a significant burden on the defendant for “only 
potentially, marginally relevant information[.]”112  However, the court most 
likely reached this conclusion because the plaintiff made a generic request 
for “all documents related to” certain topics, and the defendant guided the 
court to proportionality by stating that such a request would have covered 
all government entities and anyone who was working or had worked for 
them.113  The court found the plaintiff sought “information that [was] 
potentially marginally relevant, but otherwise cumulative, duplicative, 
overbroad, and unduly burdensome,” lacked a time limitation, and would 
have covered somewhere between eight and ten years of information.114  
The court accepted the defendant’s argument that included specific 
elements of the burden, and rejected the plaintiff’s generic request that 
lacked “any definitive parameters.”115  In many cases, however, it will be 
more persuasive to suggest a more tailored alternative to an overly broad 
request, rather than insist on producing nothing. 

2. Recognize that proportionality and relevance are conjoined
considerations for civil discovery. 

While new Rule 26(b) literally places “relevance” and 
“proportionality” on the same level, the concepts have been conjoined in the 
Federal Rules since 1983.  Aside from the obvious tautology, the 
application of the concept of proportionality often turns on how “central” 
(or relevant) the proposed discovery may be to overcome any number of 
objections that are associated with the discovery at issue. 

Practitioners should aid judges116, and their own causes, by making 

112. Kellogg Brown & Root Servs., Inc. v. United States, 117 Fed. Cl. 1, 6 (2014). 
113. Id. at 6-9 (Explaining the plaintiff actually made numerous “all documents related to 

requests” that the court denied); Id. at 7-8 (Showing one “request encompasse[d] all government 
entities, and all of their current and former employees who served at all levels of government” and 
lacked “any temporal limitation[.]”.) 

114. Id. at 8. 
115. Id. 
116. See Proposed Rule 1:  The rules “should be construed, administered, and employed 

by the court and the parties to secure the just, speedy, and inexpensive determination of every 
action and proceeding.”  See also Transcript of Public Hearing on Proposed Amendments to the 
Federal Rules of Civil Procedure Judicial Conference Advisory Committee on Civil Rules at 215, 
ll. 13-18 (Jan. 9, 2014) (Statement of Pullan, J.) (“[P]roportional discovery will represent a 
cultural shift on how we look at civil litigation.  And that cultural change has to happen within the 
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requests, motions to compel or motions for protective orders with 
arguments clearly articulating the relevance (or lack thereof) to claims and 
defenses.  By centering the dispute on the claims and defenses, practitioners 
will force the opposing side to address the key question of why the 
information subject to discovery is, or is not, needed and how it may, or 
may not, be used at trial.  Core discovery will virtually always be 
proportional.  This “centering” exercise is critical because, in the end, the 
further discovery strays from the core claims and defenses, the less likely it 
is that the discovery will be allowed.  In turn, the other aspects of the 
proportionality analysis come into prominence the further away the 
discovery strays from what the parties truly need. 

3. Understand that proportionality is a consideration that can support
a multi-faceted approach to discovery. 

Proportionality often is invoked to support a motion to compel or a 
motion for protective order in its entirety when it would be better directed at 
a discrete issue in the motion.  Invoking proportionality and expecting a 
“thumbs up” or “thumbs down” ruling is not always realistic, and counsel 
should consider whether alternative approaches to the discovery can yield 
practical solutions for all parties and the court. 

Examples of alternative approaches can include (a) staging or tiering 
of discovery to allow discovery of “key” persons, issues117 or sources first, 
and then proceed further only as needed; (b) sampling or exemplar 
productions; (c) productions limited to information “sufficient to show;” (d) 
providing for cost-sharing for some or all of the discovery; or (e) providing 
for cost-shifting of discovery based on an existing or future consideration.  
Parties also should consider ways to limit discovery costs, such as using 
Technology Assisted Review or implementing clawback agreements by 
obtaining Rule 502(d) stipulated orders to reduce the costs of privilege 
review.  Counsel is well advised to consider carefully whether alternative 

judiciary as well.  And any change of this nature, there has to be a committed education effort to 
the bench.”); Transcript of Public Hearing on Proposed Amendments to the Federal Rules of Civil 
Procedure Judicial Conference Advisory Committee on Civil Rules at 15, ll. 21-25 (Nov. 7, 2013) 
(Statement of Littrell) (“[T]here is no better education for judges and litigants than moving the 
proportionality requirement to the most prominent part of the rule, and we believe that doing so 
will result in fewer motions.”). 

117. For example, parties may ask courts to limit discovery to threshold legal issues that 
may dispose of the entire case, such as a statute of limitations, standing, or jurisdictional issues 
that can be resolved with little or no discovery.  While mindful of the potential efficiency of such 
staging, courts sometimes are loath to order discovery limitations lest they become self-fulfilling 
prophecies or stall the case without actually narrowing any issues. 
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approaches are available and should be offered affirmatively or in response 
to inquiries from the court.  Of course, viable alternatives should also be 
discussed between counsel for the parties in the course of the meet and 
confer sessions predicate to motions practice. 

Many of the options for managing discovery in large-scale litigation 
are reflected and discussed more fully in the Manual for Complex 
Litigation.118  Additionally, the Sedona Conference® Commentary on 
Proportionality in Electronic Discovery is a useful resource for considering 
alternative approaches for managing discovery.119  In many garden-variety 
cases (whether big or small), however, counsel will handle discovery 
routinely without needing to debate the application of proportionality 
principles, much less invoke secondary authorities.  But there likewise will 
be cases (of all sizes) where the application of proportionality may be more 
difficult or disputed.  It is these cases that will benefit most from the 
application of a standardized approach to guide the discussions and 
resolution, including consideration of alternatives to a strict allowance or 
disallowance of discovery. 

United States v. Nebraska-Kearney provides a useful illustration of 
proportionality principles in application, although the court’s resolution of 
the discovery dispute itself could be debated.120  The case involved a 
student who was not allowed to live with her emotional assistance animal in 
student housing.  The Equal Employment Opportunity Commission 
(EEOC) filed suit under the Fair Housing Act to enforce students’ right to 
live with such animals when they were needed to accommodate the 
students’ mental disabilities.  In discovery, the EEOC proposed search 
terms directed at all documents related to any alleged discrimination 
against, and all requests for reasonable accommodations of disabilities.  
The University objected to the breadth of the request, contending that it was 
not appropriate or proportional to extend discovery beyond the issue of 
student accommodation with respect to housing.  The court found that the 
discovery was “on its face, overly broad, not ‘reasonably calculated to lead 
to the discovery of admissible evidence,’ [Rule 26(a)(1)], and inconsistent 
with ‘the just, speedy, and inexpensive determination’ of this case as 
required under [Rule 1.]”121  The court also undertook a proportionality 

118. See FEDERAL JUDICIAL CENTER, MANUAL FOR COMPLEX LITIGATION 49-104 
(Stanley Marcus, J. et al eds., 4th ed. 2004). 

119. See, e.g., The Sedona Conference® Commentary on Proportionality in Electronic 
Discovery (Jan. 2013). 

120. United States v. Univ. of Neb. at Kearney, 2014 WL 4215381 (D. Neb. Aug. 25, 
2014). 

121. Id. at *5. 
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analysis and concluded on that alternative ground that the government 
requests were excessive.122  The EEOC contended that, in order to show the 
defendant’s “discriminatory attitude or practices on an institutional level[,]” 
it needed documents about any requests for accommodation by any people 
with disabilities, not limited to housing or students, including requests for 
academic accommodation, accommodations for employees, and 
accommodations for the general public.  The court found that the extensive 
breadth of the EEOC requests was not well grounded as there was no 
“showing that such evidence may even exist[.]”123  The defendants had 
already produced all documents responsive to requests for reasonable 
accommodation in university housing and spent over $100,000 in doing so.  
The evidence before the court reflected that the EEOC’s proposal would 
cost at least another $150,000.124 

The court’s decision to limit ESI discovery did not, however, mean 
that the EEOC was without means by which it could further explore the 
potential existence of information that could or should be produced in the 
case to be considered in the resolution of the claims or defenses.125  Instead, 
the Court stated that discovery was multi-faceted and other means existed to 
ensure that discovery could be fairly completed but in a cost-effective 
manner.126  Specifically, the court opined that “[s]earching for ESI is only 
one discovery tool,” is not a “replacement for interrogatories, production 
requests, requests for admissions and depositions, and should not be 
ordered solely as a method to confirm the opposing party’s discovery is 
complete.”127  The court also stated that “absent any evidence that the 
defendants hid or destroyed discovery and cannot be trusted to comply with 
written discovery requests, the court is convinced ESI is neither the only 
nor the best and most economical discovery method for obtaining the 
information. . .”  In the end, the court denied further ESI discovery, limiting 
the government to non-ESI requests.128 

122. Id. at *7. 
123. Id. at *5. 
124. Id. 
125. See id. (The Kearney Court stated that it “considered the issues actually being 

litigated in this case” when evaluating the appropriate scope of discovery, the authors caution that 
cases involving important rights (such as rights against prohibited discrimination) warrant careful 
and full consideration. But see, Committee on Rules of Practice and Procedure of the Judicial 
Conference of the United States, SUMMARY OF SEP. REPORT at B-8 (Sept. 2014) (Parties as well 
as courts would benefit from a fuller discussion in such cases of the importance of the rights at 
issue when engaging in the overall proportionality analysis for discovery). 

126. Id. at *7 (court stated that its decision was based in part on an effort “to promote ‘the 
just, speedy, and inexpensive determination’ of th[e] case[.]”) 

127. Id. at *6. 
128. Id. at *7. 
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One of the alternative approaches listed above is to stage discovery 
and conduct “core” discovery first.  Discovery that focuses on the 
information required by Rule 26(a) Disclosures and targeted discovery that 
goes to the admissible evidence reflecting elements of proof for claims and 
defenses (that is sought from an appropriately limited number of key 
players or key locations) will most always be proportional.  Absent a 
threshold issue that may dispose of the entire case, counsel often will be 
well-served to devote their time and resources to the core issues first, then 
evaluate what more is needed in their case. 

Another alternative approach is cost allocation.  Practically, counsel 
for both requesting and responding parties, from individuals to the largest 
government agencies and corporations, should assess the potential 
implications and availability of cost allocation.  Cost allocation is a 
discretionary tool that courts can use to facilitate discovery while balancing 
the costs and needs.129  Along with other alternative means to target 
discovery, such as staging (timing), tiering of sources (categorization), and 
data sampling, cost allocation can provide a meaningful way for parties to 
agree on what is the most needed discovery.  However, usually the 
producing party bears its own costs.130 

4. Respect that non-parties have greater protections from discovery
and that burdens on non-parties will impact the proportionality 
analysis. 

Rule 45 affords non-parties a higher protection in terms of the burden 
that can be imposed upon them and states that the “party or attorney 
responsible for issuing and serving a subpoena must take reasonable steps 
to avoid imposing undue burden or expense on a person subject to the 
subpoena.”131  Indeed, when analyzing the costs and benefits of a 

129. See Preliminary Draft of Proposed Amendments to the Federal Rules of Civil 
Procedure, No. USC-Rules-CV-201300002, cmts. by Federal Magistrate Judges Association, 9 
(Feb. 5, 2014).  The 2015 amendments to the civil rules explicitly include cost allocation in the 
terms that a court can include in a Rule 26(c) protective order.  The Advisory Committee notes 
that this power is not new, and also cautions that the revised language is not intended to disturb 
the traditional American Rule that each party is responsible for its own costs in responding to 
discovery.  The clear takeaway is that cost reallocation should never be automatic, although it 
remains an option for courts to consider in establish a discovery framework in any given case.  
Courts should not order cost reallocation without performing a full proportionality analysis to 
determine whether it is appropriate in that instance given the Rule 26(b) factors.  Further, the court 
retains the authority to condition or limit any cost reallocation approach under consideration. 

130. FED. R. CIV. P. 26, Advisory Committee Notes (2015) at 58 (“Courts and parties 
should continue to assume that a responding party ordinarily bears the costs of responding”). 

131. FED. R. CIV. P. 45(d)(1). 
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production by a non-party in Guy Chem. Co. v. Romaco AG, the court stated 
that “[t]he most crucial factor . . . is the fact that [the producing party] is a 
non-party.”132  Although the court eventually ordered production, it was 
conditioned upon plaintiff paying the entire cost.  Other courts have 
imposed similar conditions based on their reluctance to impose significant 
costs of litigation onto a non-party.133  Rule 45 also commands the court to 
“enforce this duty [to not impose an undue burden or expense upon a non-
party] and impose an appropriate sanction” upon the requesting party.134 

Counsel should leverage the other practices recommended in this 
article and apply proportionality concepts in the unique circumstance of 
non-party discovery.  Although Rule 45 does not require a conference with 
a non-party before requesting information, the requesting party should 
make a reasonable inquiry into that person’s or entity’s resources and 
processes in order to avoid making unduly burdensome requests and to be 
well-positioned should a dispute be presented to the court.135  As a 
requesting party, be prepared to directly communicate with counsel for the 
non-party to assess and adjust requests to meet the proportionality 
standards.  This type of practice may help avoid objections that are 
commonly made because of the short 14-day response time that is required 
of a subpoenaed non-party.  Courts are much less hesitant to shift costs 
and/or deny discovery where a non-party is involved, so requestors should 
take appropriate precautions (including appropriate offers to minimize or 
control costs) in order to avoid cost shifting or sanctions.136  In representing 
a non-party, ensure that you are aware of the protections that the Rule 
provides and seek to enforce the proportionality provisions as appropriate. 

5. Raise discovery scope and proportionality issues early in the
litigation and continue to address and revisit them as appropriate. 

132. 243 F.R.D. 310, 313 (N.D. Ind. 2007). 
133. See N. Carolina Right to Life, Inc. v. Leake, 231 F.R.D. 49, 52 (D.D.C. 2005) 

(Subpoena quashed due to undue burden); In re Auto. Refinishing Paint, 229 F.R.D. 482, 496 
(E.D. Pa. 2005) (Placing “several limitations and restrictions on Plaintiffs’ requests for 
production[.]”).  Although, some courts have stated that “undue burden is not read differently for 
nonparties.” St. Jude Med. S.C., Inc. v. Janssen-Counotte, 2015 WL 1299753, at *12 (D. Or. Mar. 
23, 2015) (“[W]e will not read ‘undue burden’ differently just because a non-party was 
subpoenaed” but recognizing “the special need to protect [non-parties.]”) (citing Mount Hope 
Church v. Bash Back!, 705 F.3d 418, 429 (9th Cir. 2012).) 

134. FED. R. CIV. P. 45(d)(1). 
135. Drics v. Duffy, No. 1:14-cv-01192-SEB-MJD, 2014 WL 5323737, at *6 (S.D. Ind. 

Oct. 16, 2014) (Court found requestor’s “failure to engage in any party discovery that might 
narrow his request to [non-party] does not comply with Rule 45(d)(1)’s requirement[.]”). 

136. See The Sedona Conference®, The Sedona Conference Commentary on Non-Party 
Production and Rule 45 Subpoenas (Apr. 2008). 
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Current Rule 26(f) and its accompanying Advisory Committee Note 
make clear that parties are expected to confer meaningfully at the outset of 
civil litigation with respect to the nature and scope of discovery.137  This 
expectation will be amplified with the new proposed rule, which is 
“intended to encourage judges to be more aggressive in identifying and 
discouraging discovery overuse.”138 

As a practical matter, and especially with respect to requesting parties, 
the closer you get to trial, the less discovery you can demand.  In order to 
get the most out of discovery requests, litigants should serve them as 
promptly as possible at the beginning of the litigation or shortly after new 
information comes to light that requires additional investigation.139  In fact, 
under the proposed Rule 26(d)(2), parties will be allowed to deliver Rule 34 
requests before the Rule 26(f) conference.  Although the requests will not 
be deemed “served” for purposes of determining the deadline for 
responding to them, formulating and reviewing the requests in advance of 
the Rule 26(f) conference will “facilitate focused discussion during the Rule 
26(f) conference.”140  When disputes arise, courts will often assess the 
initial and continued diligence of parties during the discovery phase to 
assess whether additional discovery will be allowed.141 

137. FED. R. CIV. P. 26, Advisory Committee Notes (2006). See also John L. Carroll, 
Proportionality in Discovery: A Cautionary Tale, 32 CAMP. L. REV. 455, 461 (2010) (noting that 
“Early Discussion of Proportionality is Important”). 

138. Committee on Rules of Practice and Procedure of the Judicial Conference of the 
United States, Summary of the Report of the Judicial Conference Committee on Rules of Practice 
and Procedure, Rules Appendix B-38 (Sept. 2014). 

139. See Ford Motor Co. v. Edgewood Props., 257 F.R.D. 418, 426 (D.N.J. 2009) (“One 
may reasonably expect that if document production is proceeding on a rolling basis where the 
temporal gap in production is almost half a year apart, a receiving party will have reviewed the 
first production for adequacy and compliance issues for a reason as obvious as to ensure that the 
next production of documents will be in conformity with the first production or need to be altered.  
It was incumbent on Edgewood to review the adequacy of the first production so as to preserve 
any objections.  The Court is not dictating a rigid formulation as to when a party must object to a 
document production.  Reasonableness is the touchstone principle, as it is with most discovery 
obligations.  The simple holding here is that it was unreasonable to wait eight months after which 
production was virtually complete.”); Southeastern Mech. Servs., Inc. v. Brody, No. 808-CV-
1151-T-30EAJ, 2009 WL 997268, at *2-3 (M.D. Fla. Apr. 14, 2009) (denying motion to compel 
as untimely where court found three month delay in filing motion after learning of responding 
party’s potential production deficiencies was unreasonable); Bellinger v. Astrue, No. CV-06-321 
(CBA), 2010 WL 1270003, at *7 (E.D.N.Y. Apr. 1, 2010) (denying motion to compel where 
plaintiff offered “no reason for propounding” broad search terms “long after the initial searches 
were conducted and the results culled” and finding that “[r]equiring another round of extensive 
searches and review of the results by defendant’s counsel at this stage of the case would be 
needlessly burdensome and cumulative”). 

140. FED. R. CIV. P. 26, Advisory Committee Notes (2015) at 26. 
141. Dowling v. Cleveland Clinic Found., 593 F.3d 472 (6th Cir. 2010) (Plaintiffs 
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6. Do not consider the “amount in controversy” factor to be
determinative with respect to the proportionality of discovery requests 
or responses. 

Too often the “amount in controversy” factor has been given 
disproportionate influence in determining whether discovery should be 
allowed or denied.  Simply saying that a case is “big” or “small” in terms of 
estimated damages can be important, but it is no more important than the 
other proportionality factors.142  For example, a civil rights case may 
involve small damages but implicate an important legal right, and obtaining 
broad discovery may be critical to proving the claim.143  Conversely, a 

engaged in no formal discovery for approximately one year after filing their lawsuit, including 
after defendants filed a motion for summary judgment.  Although the district court granted 
defendants’ motion for summary judgment, it vacated its order and granted plaintiffs a two-month 
extension of time in which to conduct discovery to address the evidence in defendants’ motion. 
Plaintiffs continued to eschew formal discovery, instead sending vague and informal emails 
requesting deposition dates and information.  When their informal approach did not work, 
plaintiffs requested additional time to conduct discovery.  The district court denied plaintiffs’ 
request and reinstated its ruling for defendants.  The Tenth Circuit affirmed on appeal, finding no 
abuse of discretion by the district court: plaintiffs had been dilatory in seeking formal discovery, 
despite having sufficient time to do so.); Bellevue v. Prudential Ins. Co. of America, 23 Fed. 
App’x 809, 810 (9th Cir. 2001) (denying motion for additional discovery when the plaintiff 
offered “no excuse or justification for why he did not initiate discovery[.]”); Davis S R Aviation, 
LLC v. Rolls-Royce Deutschland Ltd. & Co., No. A-10-CV-367LY, 2012 WL 175966 (W.D. Tex. 
Jan. 20, 2012) (The court denied the defendant’s motion to compel discovery.  The motion came 
from a dispute that arose after the court’s deadline for discovery but within the time frame called 
for by the parties’ agreement to extend discovery.  The court noted the only harm the defendant 
claimed it was suffering from was because the trial was scheduled to take place in two weeks.  
The court placed blame on the defendant, noting that it did not “engage in the discovery process 
until more than a month after the close of the discovery period,” it knew of the issues months 
before the close of discovery, and had the discovery request been made during the court scheduled 
time for discovery, the defendant would have been able to raise the issues.); Jordan v. City of 
Detroit, 557 Fed. App’x 450, 455 (6th Cir. 2014) (upholding discovery sanctions issued and denial 
of additional time for discovery by the trial court, quoting the district court’s “apt[]” description 
that “[t]he lack of diligence on the part of counsel for both parties during the discovery period 
certainly makes the requests for sanctions and protective orders less persuasive than they would 
have been if the issues had been timely brought to the court’s attention.”); Id. at 456 (noting that 
plaintiff was “dilatory” with discovery efforts). 

142. See John L. Carroll, Proportionality in Discovery: A Cautionary Tale, 32 CAMP. L. 
REV. 455, 466 (2010) (noting, “the focus on the value of discovery in producing useful 
information is a better approach than trying to limit discovery based on the value of the case.”) 

143. For instance, in Disability Rights Council of Greater Washington v. Washington 
Metropolitan Transit Authority, 242 F.R.D. 139, 148 (D.D.C. 2007), an action for injunctive relief 
under the Americans with Disabilities Act, the court denied the defendant’s request to limit 
discovery of back-up tapes, despite the high cost of production, because of “the importance of the 
issue at stake and the parties’ resources[.]” Specifically, the court noted that: 

Plaintiffs are physically challenged citizens of this community who need the access 
to public transportation that WMATA is supposed to provide.  That persons who 
suffer from physical disabilities have equal transportation resources to work and to 
enjoy their lives with their fellow citizens is a crucial concern of this community.  
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billion dollar lawsuit could turn on a relatively small set of discoverable 
facts, such as the terms negotiated and used in a key contract.  Whether the 
claims at issue include a fee shifting provision that is applied 
asymmetrically in favor of prevailing plaintiffs (e.g., Titles II and VI of the 
Federal Civil Rights Act; 42 U.S.C. § 1988), will be a strong indication of 
the importance of the public policy implications of the case, and of the 
lesser weight the “amount in controversy” factor may have in the court’s 
analysis.  The Advisory Committee Notes emphasize that “[i]t is also 
important to repeat the caution that the monetary stakes are only one factor. 
. . .  [Many substantive areas] may involve litigation that seeks relatively 
small amounts of money, or no money at all, but that seeks to vindicate 
vitally important personal or public values.”144  Importantly, the amended 
Rule 26(b)(1) was specifically edited after the public comment period.  The 
“amount in controversy” factor was moved from the first to the second 
factor, and “the importance of the issues at stake” was moved up to the first 
factor. 

The proposed Rule also explicitly directs courts to consider the 
parties’ relative access to information.  Although discovery may place a 
heavier burden on the party who has more information, “information 
asymmetry” is not in and of itself a basis for granting or denying 
discovery.145 

All of the proportionality factors should be assessed to determine 
which ones apply (and whether they weigh in favor or against the proposed 
discovery); no one factor is determinative ab initio. 

7. Do not approach discovery disputes with the notion that discovery is
perfect or that it will result in the production of “any and all” relevant 
documents or information. 

With the advent of electronic discovery, it is now more likely than 
ever that we will see flaws and imperfections in both preservation and 
production efforts, at least in hindsight.146  Rather than requiring perfection 

Plaintiffs have no substantial financial resources of which I am aware and the law 
firm representing them is proceeding pro bono. . . .  I will therefore order the search 
of the backup tapes Plaintiffs seek. 

Id. 
144. FED. R. CIV. P. 26, Advisory Committee Notes (2015) at 24. 
145. Committee on Rules of Practice and Procedure of the Judicial Conference of the 

United States, Summary of the Report of the Judicial Conference Committee on Rules of Practice 
and Procedure, Rules Appendix B-8, B-40-41 (Sept. 2014). 

146. Whether the flaws and imperfections are in fact more pronounced with electronic 
discovery, or whether they are simply more visible, is open to debate.  See, e.g., Jason R. Baron, 
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in the preservation process, however, courts require litigants to engage in 
good faith and reasonable efforts to identify, preserve, and produce 
evidence relevant to a dispute.147  In addition, several courts and other 
authorities recognize that a litigant’s discovery efforts should be reasonable 
and proportionate to the particular matter in the context of this less-than-
perfect world.148  In short, perfection is not the standard. 

Notwithstanding this recognition that reasonableness – not perfection 
– is the standard149, there are numerous instances where a producing party

Law in the Age of Exabytes: Some Further Thoughts on ‘Information Inflation’ and Current Issues 
in E-Discovery Search, XVII RICH. J.L. & TECH. 9, 27-28 (2011) (describing available quality 
control and testing methods, and noting that conducting review with clustering software showed 
error rates were equal to or less than error rates for manual review); Moore v. Publicis Groupe, 
287 F.R.D. 182, 190 (S.D.N.Y. 2012) (“[W]hile some lawyers still consider manual review to be 
the ‘gold standard,’ that is a myth, as statistics clearly show that computerized searches are at least 
as accurate, if not more so, than manual review”). 

147. See, e.g., Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of Am., 
LLC, 685 F. Supp. 2d 456, 461 (S.D.N.Y. 2010) (“Courts cannot and do not expect that any party 
can meet a standard of perfection . . . .courts have a right to expect that litigants and counsel will 
take the necessary steps to ensure that relevant records are preserved when litigation is reasonably 
anticipated, and that such records are collected, reviewed, and produced to the opposing party”), 
abrogated on other grounds by Chin v. Port Auth. of N.Y. & N.J., 685 F.3d 135 (2d Cir. 2012). 

148. See, e.g., Rimkus Consulting Group, Inc. v. Cammarata, 688 F. Supp. 2d 598, 613 
(S.D. Tex. 2010) (“Whether preservation or discovery conduct is acceptable in a case depends on 
what is reasonable, and that in turn depends on whether what was done--or not done--was 
proportional to that case and consistent with clearly established applicable standards.”); Design 
Basics, LLC v. Carhart Lumber Co., No. 8:13CV125, 2014 WL 6669844, at *3 (D. Neb. Nov. 24, 
2014) (denying plaintiff’s motion to image every single one of defendant’s computers: “plaintiff 
failed to show good cause why additional computer data must be collected from the defendant.  
Taking into consideration the factors listed in Fed.R.Civ.P. 26(b)(2)(C), the court is convinced 
that allowing imaging of every computer or data storage device or location owned or used by the 
defendant, including all secretaries’ computers, is not reasonable and proportional to the issues 
raised in this litigation”). See also, The Seventh Circuit’s Proposed Standing Order Relating to the 
Discovery of Electronically Stored Information, Principle 2.04 (a) (“Every party to litigation and 
its counsel are responsible for taking reasonable and proportionate steps to preserve relevant and 
discoverable ESI within its possession, custody or control.  Determining which steps are 
reasonable and proportionate in particular litigation is a fact specific inquiry that will vary from 
case to case.  The parties and counsel should address preservation issues at the outset of a case, 
and should continue to address them as the case progresses and their understanding of the issues 
and the facts improves.”); The Sedona Principles, Second Edition: Best Practices 
Recommendations and Principles for Addressing Electronic Document Production (2d ed. 2007), 
17 PRINCIPLE 2 (“When balancing the cost, burden, and need for electronically stored information, 
courts and parties should apply the proportionality standard embodied in FED. R. CIV. P. 
26(b)(2)(C) and its state equivalents, which require consideration of the technological feasibility 
and realistic costs of preserving, retrieving, reviewing, and producing electronically stored 
information, as well as the nature of the litigation and the amount in controversy.”); The Sedona 
Guidelines for Managing Information and Records in the Electronic Age, Second Edition (2007), 
Comment 5.e. (“[t]he scope of what is necessary to preserve will vary widely between and even 
within organizations depending on the nature of the claims and information at issue.”). 

149. Datel Holdings Ltd. v. Microsoft Corp., 84 Fed. R. Evid. Serv. 1294, at *4 (N.D. Cal. 
Mar. 11, 2011) (“In relatively large productions of electronic information under a relatively short 
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fails to produce some information and the requesting party reflexively 
requests more discovery on the road to spoliation or sanctions motions 
practice.  In this context, parties frequently argue that “more documents 
must exist” because the production seems small or for some other largely 
speculative or overly generalized reason.  Yet, as recognized by the court in 
Hubbard v. Potter when it denied additional discovery, if “the theoretical 
possibility that more documents exist sufficed to justify additional 
discovery, discovery would never end.”150 

Even when litigants can demonstrate that the responding party did not 
produce information it would have been expected to produce (e.g., where a 
third party produces documents sent to or by the responding party), courts 
should not automatically allow parties to engage in formal discovery efforts 
to determine whether the opposing party has fulfilled its discovery 
obligations (i.e., to conduct “discovery on discovery”), without something 
more.  For example, in Freedman v. Weatherford Int’l, a shareholder 
derivative suit where the organization was accused of bad accounting 
practices, the plaintiffs initially had asked for reports of search terms and 
productions made in connection with prior investigations surrounding the 
accounting practices; the plaintiffs hoped to compare the current and earlier 
productions to show deficiencies in the defendant’s current production.151  
The court initially denied the motion because plaintiffs did not offer “an 
adequate factual basis for their belief that the current production [wa]s 
deficient.”152  The plaintiffs moved for reconsideration and this time offered 
18 emails, obtained through third parties, but not produced by the 

time table, perfection or anything close based on the clairvoyance of hindsight cannot be the 
standard; otherwise, the time and expense required to avoid mistakes to safeguard against waiver 
would be exorbitant, and complex cases could take years to ready for trial.”); Freedman v. 
Weatherford Int’l Ltd., 12-Civ-2121 (LAK) (JCF), 2014 WL 4547039, at *3 (S.D.N.Y. Sept. 12, 
2014) (quoting Moore v. Publicis Groupe, 287 F.R.D. 182, 191 (S.D.N.Y. 2012)); Chen-Oster v. 
Goldman, Sachs & Co., 285 F.R.D. 294, 306 (S.D.N.Y. 2012) (“the standard for the production of 
ESI is not perfection”); Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of Am., 
LLC, 685 F. Supp. 2d 456, 461 (S.D.N.Y. 2010), abrogated on other grounds by Chin v. Port 
Auth. of N.Y. & N.J., 685 F.3d 135 (2d Cir. 2012); Fed. Hous. Fin. Agency v. HSBC N. Am. 
Holdings Inc., et al., 11-Civ-6189 (DLC), 2014 WL 584300, at *2 (S.D.N.Y. Feb. 14, 2014) (“All 
that can be legitimately expected is a good faith, diligent commitment to produce all responsive 
documents uncovered when following the protocols to which the parties have agreed, or which a 
court has ordered.”); Philips Electrs. N. Am. Corp. v. BC Technical, 773 F. Supp. 2d 1149, 1196 
(D. Utah 2011) (citing Pension Comm.); Zest IP Holdings, LLC v. Implant Direct Mfg., LLC, Civ. 
No. 10-541-GPC (WVG), 2013 WL 6159177, at *10 (S.D. Cal. Nov. 25, 2013) (“The Federal 
Rules of Civil Procedure do not require perfection or guarantee that every possible responsive 
document will be found and/or produced.”); Webb v. CBS Broad., Inc., No. 08-C-6241, 2010 WL 
2104179, at *6 (N.D. Ill. May 25, 2010) (citing Pension Comm.). 

150. Hubbard v. Potter, 247 F.R.D. 27, 29 (D.D.C. 2008). 
151. Freedman v. Weatherford Int’l Ltd., 2014 WL 4547039 (S.D.N.Y. Sept. 12, 2014). 
152. Id. at *1 (internal citations omitted). 
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defendant, as evidence of an incomplete production.  However, the 
plaintiffs admitted that of the 18 emails, only three at most would have been 
identified by the additional search terms that had been used in the 
investigations, while defendant asserted that the additional searches would 
have identified only one additional unproduced documents.  Stating that 
“the Federal Rules of Civil Procedure do[] not require perfection[,]”153 the 
court noted that the defendant had already reviewed millions and produced 
hundreds of thousands of documents, and it was “unsurprising that some 
relevant documents may have fallen through the cracks.  But most 
importantly, the plaintiffs’ proposed exercise [was] unlikely to remedy the 
alleged discovery defects.”  The court ultimately denied plaintiffs’ motion 
for reconsideration based on the “dubious value” of the requested relief.154 

Instead of engaging in costly and potentially wasteful formal 
discovery of this type, parties will be better served by informally 
exchanging information regarding custodians, databases and other sources 
of information.  Many courts encourage or require the parties to engage in 
such discussions during their Rule 26(f) conferences.155  Increased 
transparency will be facilitated where the parties agree that such disclosures 
will not constitute waiver of applicable attorney work product protections.  
However, the notion of transparency should not be morphed into an 
opportunity for unending questions and fishing expeditions as the same 
rules of relevance and proportionality should guide these exchanges 
themselves, which should be focused on advancing substantive discovery 
efforts (and the case) rather than looking for “gotcha” moments. 

8. Do not address proportionality arguments by citing superseded case
law, rotely reciting the rules, or making unsupported assertions of 
burden. 

Counsel should be mindful that the changes in the civil rules in 2015 
will preclude blind reliance on prior authority.  For example, the scope of 

153. Id. at *3 (quoting Moore v. Publicis Groupe, 287 F.R.D. 182, 191 (S.D.N.Y. 2012)). 
See also, Chen-Oster v. Goldman, Sachs & Co., 285 F.R.D. 294, 306 (S.D.N.Y. 2012) (“the 
standard for the production of ESI is not perfection.”). 

154. Id. at *3. 
155. See, e.g., N.D. Cal. ESI Checklist for use during Rule 26(f) meet and confer process, 

available at http://www.cand.uscourts.gov/eDiscoveryGuidelines; D. Del., Default Standard for 
Discovery, Including Discovery of [ESI], available at 
http://www.ded.uscourts.gov/sites/default/files/Chambers/SLR/Misc/EDiscov.pdf; N.D. Oh., Civil 
Local Rules, Appx. K, Default Standard for Discovery of [ESI], available at 
http://www.ohnd.uscourts.gov/assets/Rules_and_Orders/Local_Civil_Rules/AppendixK.pdf; D. 
Maryland, Suggested Protocol for Discovery of [ESI], available at 
http://www.mdd.uscourts.gov/news/news/ESIProtocol.pdf. 
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discovery will not be defined, if it ever was, by the language that “[r]elevant 
information need not be admissible at the trial if the discovery appears 
reasonably calculated to lead to the discovery of admissible evidence,” and 
the case law that relies on that phrase to define the scope of discovery will 
simply become inapplicable.156  The revised rules and accompanying 
comments from the Advisory Committee make clear that the scope of 
discovery is not, and for years has not been intended to be, defined by the 
phrase thus, reliance on older cases to frame the scope of discovery is 
suspect even today.157 

In practice, this means no longer citing to Oppenheimer Funds158 and 
the many other cases that follow its discussion regarding the scope of 
discovery allowed under the civil rules.  Indeed, citations to prior legal 
authority of any vintage are often superfluous because each case stands on 
its own based on the facts and need for the particular discovery at issue.  
We further caution counsel to shy away from extensive citation of case law 
and to instead focus on applying the rules (and their intent, as clarified by 
the Committee Notes) to the facts and circumstances of the particular 
discovery dispute at issue. 

Similarly, counsel should avoid rote citations to the Rules.  The 
accompanying Advisory Committee Notes, which shed light on the intent 
behind the revisions, are invaluable additions to the 2015 amendments.  
Counsel should be familiar with the Notes and be able to cite to them 
frequently to support the proper application of the rules.  As is often the 
case, the devil – or in this instance, the angel – is in the details of these 
Notes. 

When making a burden argument, counsel must understand that 
simple assertions of burden unsupported by facts will likely not sway the 
court.159  In many instances, particularized representations by counsel can 

156. FED. R. CIV. P. 26(b)(1). 
157. See Committee on Rules of Practice and Procedure of the Judicial Conference of the 

United States, Summary of the Report of the Judicial Conference Committee on Rules of Practice 
and Procedure, Rules App. at B-9-10 (Sept. 2014.) (“The final proposed change in Rule 26(b)(1) 
deletes the sentence which reads: ‘Relevant information need not be admissible at the trial if the 
discovery appears reasonably calculated to lead to the discovery of admissible evidence.’ . . .This 
change is intended to curtail reliance on the ‘reasonably calculated’ phrase to define the scope of 
discovery.  The phrase was never intended to have that purpose.”) 

158. Oppenheimer Fund, Inc. v Sanders, 437 U.S. 340 (1978). 
159. See Cartel Asset Mgmt. v. Ocwen Fin. Corp., 2010 WL 502721, at *15 (D. Colo. 

Feb. 8, 2010) (Court refused to conclude data was inaccessible without “specific information 
indicating how [] Defendants store electronic information, the number of back-up or archival 
systems that would have to be searched in the course of responding . . . or Defendants’ capability 
to retrieve information stored in those back-up or archival systems.”); Smith v. Bayer Material 
Science, LLC, 2013 WL 3153467, at *1 (N.D. W. Va. June 19, 2013) (“Any objection to 
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suffice but they must be reasonably reliable.  If you are making 
representations as counsel, make sure that they are well-informed and avoid 
hyperbole or exaggeration.  In other cases, however, cost estimates from the 
client or vendors as well as particularized showings of burden often will be 
important and should be submitted by declarations from witnesses with 
personal knowledge thereof.  An argument about the expense of production 
should include an estimate clearly outlining the proposed steps and the 
associated expenses.  Litigants may choose to present multiple proposals to 
the court with varying features of production as evidence of a significant 
burden, or as alternative forms of production.  Itemizing expenses, 
including time and cost will help bolster arguments and proposals. 

An illustrative case is Cochran v. Caldera Med., Inc., where the court 
rejected the defendant’s argument for cost sharing when defendant “merely 
state[d] that an unnamed vendor ha[d] estimated that it would cost 
$500,000.00 ‘to collect, process and review the paper and electronic 
documents necessary to respond to plaintiffs’ discovery demands.’”160  The 
court found that, “this assertion, unsupported by any invoice or detailed 
proposal, [was] insufficient to satisfy defendant’s burden.  For instance, the 
court [could not] determine what portion of these projected costs [were] 
attributable to retrieving accessible data, or to time reviewing the 
documents for privilege materials, both of which tasks are typically not 
subject to cost-sharing.”161  The court noted that it could order cost-sharing, 
but only upon finding that “the burden or expense of the proposed 
discovery outweighs its likely benefit, considering the needs of the case, the 
amount in controversy, the parties’ resources, the importance of the issues 
at stake in the action, and the importance of the discovery in resolving the 
issues.”162  Because the court concluded that the discovery plaintiffs sought 
was highly relevant – even “critical” – to their case, and because of the 

discovery requests must be lodged with some specificity so the requesting party, and the Court if it 
becomes involved, can ascertain the basis for the objection. Accordingly, generalized, boilerplate 
objections that regurgitate the language from Rule 26—irrelevant, overly broad, and unduly 
burdensome—are highly disfavored and will usually result in a waiver of the objection.”). 

160. Cochran v. Caldera Med., Inc., 2014 WL 1608664, at *2 (E.D. Pa. Apr. 22, 2014) 
(internal citations omitted). 

161. Id.; see also Thompson v. U.S. Dept. of Housing and Urban Dev., 219 F.R.D. 93, 98 
(D. Md. Dec. 12, 2003) (“Conclusory or factually unsupported assertions by counsel that the 
discovery of electronic materials should be denied because of burden or expense can be expected 
to fail.”); Escamilla v. SMS Holdings Corp., 2011 WL 5025254, *5 (D. Minn. Oct. 21, 2011) 
(“[C]onclusory and vague” statements from defendant about his financial status and his inability 
to pay for discovery of electronic information did not support burdensome proportionality 
argument.). 

162. Cochran v. Caldera Med., Inc., 2014 WL 1608664, at *3 (quoting FED. R. CIV. P. 
26(b)(2)(C)(iii)). 
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seriousness of the injuries alleged by plaintiffs, it declined to find that the 
burden or expense of the discovery outweighed its likely benefit.163 

9. Do not get caught up in an academic dispute regarding the “burden
of proving” proportionality as courts will expect that each side of the 
dispute to contribute at least some of the answer to the proportionality 
inquiry, and the most reasonable position will likely prevail. 

Much has been written in terms of the new Rule 26(b) formulation of 
proportionality factors when it comes to assessing which party may bear the 
“burden of proof” on a factor.164  Indeed, many commenters who objected 
to the reformulated rule voiced concern that the new language would set off 
intractable disputes where requesting and responding parties would assert 
that the other had the duty to “prove” that the discovery in question was or 
was not proportional.165 

163. Id. 
164. See Preliminary Draft of Proposed Amendments to the Federal Rules of Civil 

Procedure, No. USC-Rules-CV-2013-0002, Cmt. by Ariana Tadler, 4 (Feb. 18, 2014) (“I, along 
with many other critics, believe that the proposed changes to Rule 26 will result in a shifting of the 
burden . . . to the requesting party, who is likely unable to meet that burden.”); Preliminary Draft 
of Proposed Amendments to the Federal Rules of Civil Procedure, No. USC-Rules-CV-2013-
0002, Cmt. by Bill Robins, 2 (Feb. 18, 2014) (“the plaintiff is placed at an extreme disadvantage 
because the plaintiff would carry the burden of proof[.]”); Preliminary Draft of Proposed 
Amendments to the Federal Rules of Civil Procedure, No. USC-Rules-CV-2013-0002, Cmt. by 
Hon. Shira A. Scheindlin, 3 (Jan 13, 2014); Preliminary Draft of Proposed Amendments to the 
Federal Rules of Civil Procedure, No. USC-Rules-CV-2013-0002, Cmt. by David Starnes (Feb 
18, 2014) (“This proposal is a terrible, regressive idea! It will shift the burden of proof for 
discovery on the plaintiff, while the defendant controls most of the information related to the 
proportionality inquiry.”); Preliminary Draft of Proposed Amendments to the Federal Rules of 
Civil Procedure, No. USC-Rules-CV-2013-0002, Cmt. by Karen Winters (Feb. 16, 2014) (“it is 
critical that plaintiffs have the relevance tool to allow them to request the information required to 
meet their burden of proof.”).  This list is not exhaustive. 

165. See supra p. [21-22, 45] notes [76-79, 148]; see also Proposed Amendments to the 
Federal Rules of Civil Procedure: Public Hearing on Proposed Amendments to the Federal Rules 
of Civil Procedure Judicial Conference Advisory Committee on Civil Rules, 104-05 (Nov. 7, 
2013) (Statement of Dan Hedlund, Gustafson Gluek) (The proposal “is open to interpretation and 
will subject potentially every discovery request to scrutiny.”); see id. at 106 (Feb. 7, 2014) 
(Statement of Mark Chalos, Tennessee Association for Justice) (“the proposed rule as it sits today 
is unclear where the burden lies . . . . The concern that we have is that the rule as it is drafted in 
the proposed amendment gives yet another battleground. . . “); see id. at 250, 256 (Jan. 9, 2014) 
(Statement of Paul Avelar, Institute for Justice); see id. at 265, 269 (Jan. 9, 2014) (Statement of 
Patrick Paul, Snell & Wilmer); see id. at 280 (Jan. 9, 2014) (Statement of Jennie Lee Anderson, 
Andrus Anderson);see id. at 283-296 (Jan. 9, 2014) (Statement of Lea Bays, Robbins, Geller, 
Rudman & Dowd); Preliminary Draft of Proposed Amendments to the Federal Rules of Civil 
Procedure, No. USC-Rules-CV-2013-0002, Cmt. by Charles P. Yezbak, III and Melody Fowler-
Green, 2 (Feb. 19, 2014) (“The proposed changes also provide no guidance regarding whether the 
requestor or producer has the burden of proof regarding the proportionality analysis . . . . [This] 
will generate wasteful and time-consuming motions practice.”); Preliminary Draft of Proposed 
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We believe that this issue can become an unnecessary distraction for 
parties and counsel.  The new rule does not shift the burden of proving 
proportionality to the party seeking discovery. 166  The parties will be 
expected to collectively provide the court with sufficient information to 
allow it to make informed decisions, and that certain parties will be 
expected to provide more information about certain topics: “[a] party 
claiming undue burden or expense ordinarily has far better information – 
perhaps the only information – with respect to” why a request is unduly 
burdensome; and a “party claiming that a request is important to resolve the 
issues should be able to explain the ways in which the underlying 
information bears on the issues as that party understands them.”167  The 
party that can best support its position, and can offer the alternative that 
produces the key information most cost-effectively, likely will prevail. 

Combined with the existing language in Rule 26(g), we believe that 
the message to counsel from the Advisory Committee is clear: assessing 
and applying proportionality in civil discovery is a joint responsibility of all 
counsel for all parties.  On some issues a party seeking discovery may need 
to show why the request is proportional and, on others, the party resisting 
discovery may need to do the same.  The facts and circumstances will vary 
but the court, if called upon, will examine the proposed discovery in light of 
those circumstances and order discovery that is proportional consistent with 
Rule 1. 

Amendments to the Federal Rules of Civil Procedure, No. USC-Rules-CV-2013-0002, Cmt. by 
Steven Skalet, 3 (Feb. 18, 2014) (The “allocation of the burden of proof on the proportionality 
issue will be critical.  But the proposed rule is silent, and we have no idea on which party courts 
will place the burden.”). 

166. In this regard, we recommend a close reading of the commentary in the May 2, 2014 
memorandum to the Standing Committee: 
“The Committee has listened carefully to concerns expressed about the move of the 
proportionality factors to Rule 26(b)(1) — that it will shift the burden of proving proportionality 
to the party seeking discovery, that it will provide a new basis for refusing to provide discovery, 
and that it will increase litigation costs.  None of these predicted outcomes is intended, and the 
proposed Committee Note has been revised to address them.  The Note explains that the change 
does not place a burden of proving proportionality on the party seeking discovery and explains 
how courts should apply the proportionality factors.  The Note also states that the change does not 
support boilerplate refusals to provide discovery on the ground that it is not proportional, but 
should instead prompt a dialogue among the parties and, if necessary, the court.  And the 
Committee remains convinced that the proportionality considerations — which already govern 
discovery and parties’ conduct in discovery — should not and will not increase the costs of 
litigation.  To the contrary, the Committee believes that more proportional discovery will decrease 
the cost of resolving disputes in federal court without sacrificing fairness.” 
Committee on Rules of Practice and Procedure of the Judicial Conference of the United States, 
Report to the Standing Committee 8 (May 2, 2014) available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/CV05-2014.pdf. 

167. FED. R. CIV. P. 26, Advisory Committee Notes (2015) at 23. 
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As a practical matter, counsel should complete the proportionality 
matrix analysis with a view as to how a court would view the issue 
objectively, without any deference to any supposed “burden of proof.”  
Indeed, we expect that courts will be unimpressed with disputes regarding 
the burden of proof and instead will continue to focus on a common-sense 
application of the rules to determine what makes sense in each case.168  This 
places a premium on counsel being able to articulate positions that resonate 
with proportionality (whether for or against the discovery at issue) 
independent of any arguable burden allocation. 

10. Do not forget that proportionality considerations also apply to
preservation decisions and disputes. 

Many authorities have noted that if the Federal Rules are to have any 
chance of being “administered to secure the just, speedy, and inexpensive 
determination of every action and proceeding,” then any retrospective 
analysis of preservation decisions should recognize the application of the 
concepts of proportionality as well.169  Thus, while the Federal Rules 
generally do not apply to pre-litigation decisions and conduct, it is 
important to understand that proportionality assessments are made daily 
with respect to evidence preservation efforts and their reasonableness will 
inform any retrospective consideration in the context of sanctions under 

168. We are cognizant of ample case law discussing the various burdens that may be 
involved in motions to compel and motions for protective orders and do not suggest that the law 
and standards are automatically displaced by the civil rules.  Instead, we are offering a practical 
observation that effective advocacy will not focus on those burden assessments but more so on the 
competent analysis and articulation of what is and is not reasonable and proportionate in any given 
circumstance. 

169. The Sedona Principles, Second Edition: Best Practices Recommendations and 
Principles for Addressing Electronic Document Production (2d ed. 2007), 34 Cmt. 5.g. (“Even 
though it may be technically possible to capture vast amounts of data during preservation efforts, 
this usually can be done only at great cost.  Data is maintained in a wide variety of formats, 
locations and structures.  Many copies of the same data may exist in active storage, backup, or 
archives.  Computer systems manage data dynamically, meaning that the data is constantly being 
cached, rewritten, moved and copied.  For example, a word processing program will usually save 
a backup copy of an open document into a temporary file every few minutes, overwriting the 
previous backup copy.  In this context, imposing an absolute requirement to preserve all 
information would require shutting down computer systems and making copies of data on each 
fixed disk drive, as well as other media that are normally used by the system.  Costs of litigation 
would routinely approach or exceed the amount in controversy.  In the ordinary course, therefore, 
the preservation obligation should be limited to those steps reasonably necessary to secure 
evidence for the fair and just resolution of the matter in dispute.”).  Stated otherwise, “[w]hether 
preservation . . . is acceptable in a case depends on what is reasonable, and that in turn depends on 
whether what was done--or not done--was proportional to that case and consistent with clearly 
established applicable standards.”  Rimkus Consulting Grp. v. Cammarata, 688 F. Supp. 2d 598, 
613 (S.D. Tex. 2010) (emphasis in original). 
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Amended Rule 37(e).170 
In terms of preservation considerations once litigation arises, the 

Manual for Complex Litigation recognizes that the scope of data 
preservation must be carefully limited to what is proportional, as “[a] 
blanket preservation order may be prohibitively expensive and unduly 
burdensome for parties dependent on computer systems for their day-to-day 
operation.”171  “Because such an order may interfere with the normal 
operations of the parties and impose unforeseen burdens,” courts must 
carefully consider “the need for a preservation order and, if one is needed, 
the scope, duration, method of data preservation, and other terms that will 
best preserve relevant matter without imposing undue burdens.”172  Efforts 
should be made to “minimiz[e] cost and intrusiveness and the downtime of 
the computers involved.”173  Preservation orders should “exclude specified 
categories of documents or data whose cost of preservation outweighs 
substantially their relevance in the litigation, particularly . . . if there are 
alternative sources for the information.”174 

While at least one court has acknowledged the difficulties inherent in 
applying proportionality factors to preservation decisions,175 much of the 
seminal eDiscovery law, from the Zubulake line of cases forward, has 
implicitly or explicitly recognized that it is neither possible, nor legally 
required, to apply the same level of rigor to preservation and collection 
activities across every person or system that may possess relevant 
information.  Additionally, and as noted with respect to civil discovery 
generally elsewhere in this article, perfection is not the standard by which 
preservation efforts are measured.176 

170. A comprehensive examination of Amended Rule 37 is beyond the scope of this 
Article.  For a thorough overview of the history and contents of Amended Rule 37(e), see Thomas 
Y. Allman, The 2015 Civil Rules Package As Transmitted To Congress, Fall 2015 Sedona 
Conference® Journal (pending publication), at 16-25. 

171. Federal Judicial Center, Manual for Complex Litigation (Fourth) § 11.442, at 73 
(2004). 

172. Id. 
173. Id. 
174. Id. at 74 (emphasis added). 
175. Orbit One Communications v. Numerex Corp., 271 F.R.D. 429 (S.D.N.Y. 2010). 
176. See Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of Am., LLC, 

685 F. Supp. 2d 456, 461 (S.D. N.Y. 2010) (“Courts cannot and do not expect that any party can 
meet a standard of perfection [regarding electronic discovery]”), abrogated in part on other 
grounds by Chin v. Port Auth. of N.Y. & N.J., 685 F.3d 135, 162 (2d Cir. 2012). See also, Federal 
Housing Finance Agency v. HSBC North America Holdings Inc., 2014 WL 584300, at *2 
(S.D.N.Y. Feb. 14, 2014) (“Parties in litigation are required to be diligent and to act in good faith 
in producing documents in discovery.  The production of documents in litigation such as this is a 
herculean undertaking, requiring an army of personnel and the production of an extraordinary 
volume of documents.  Clients pay counsel vast sums of money in the course of this undertaking, 
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Whether counsel is prospectively identifying the appropriate 
preservation steps that should be undertaken, or retrospectively analyzing 
whether past preservation efforts were reasonable, it is critical to evaluate 
proportionality in light of the facts known regarding the nature, type, and 
number of claims that are (or may be) brought, and the nature of the 
information that is (or may be) relevant to the existing or reasonably 
anticipated litigation.177  Approaching the issue in a methodical fashion 
allows the court to best understand the context in which the decisions are 
being (or were) made, thereby yielding more consistent application of legal 
principles and more consistent outcomes.  Contextualization is especially 
important for any retrospective analysis in light of significant changes in 
technologies, standards and expectations over time. 

In short, arguments and presentations regarding preservation issues 
should be realistic and incorporate the proportionality concepts embodied in 
the civil rules, even when analyzing pre-litigation conduct that is being 
assessed later. 

If information is lost, proposed Rule 37(e) will reduce the possibility 
that less than perfect efforts to preserve electronically stored information 
will lead to case-altering consequences.  The proposed rule limits courts’ 
authority to sanction a party for evidence that was “lost because a party 
failed to take reasonable steps to preserve the information, and the 
information cannot be restored or replaced through additional discovery” by 
requiring a finding not only that the loss occurred, but of prejudice to the 
other party, or that the party that lost the information “acted with the intent 
to deprive another party of the information’s use in the litigation.” 

IX. CONCLUSION

With the ever-increasing volumes of electronically stored information
in litigation, the need for proportionality in discovery has never been more 

both to produce documents and to review documents received from others.  Despite the 
commitment of these resources, no one could or should expect perfection from this process.  All 
that can be legitimately expected is a good faith, diligent commitment to produce all responsive 
documents uncovered when following the protocols to which the parties have agreed, or which a 
court has ordered.”); Philips Electronics North America Corp. v. BC Technical, 773 F. Supp. 2d 
1149, 1196 (D. Utah 2011) (citing Pension Comm.); Zest IP Holdings, LLC v. Implant Direct 
Mfg., LLC, 2013 WL 6159177, at *10 (S.D. Cal. Nov. 25, 2013) (“The Federal Rules of Civil 
Procedure do not require perfection or guarantee that every possible responsive document will be 
found and/or produced.”); Webb v. CBS Broadcasting, Inc., 2010 WL 2104179, at *6 (N.D. Ill. 
May 25, 2010) (citing Pension Comm.). 

177. The Federal Judicial Center’s June 2012 publication Managing Discovery of 
Electronic Information: A Pocket Guide for Judges (Second Edition) specifically notes at page 28 
that “…preservation steps required should be reasonable and proportional to the particular case.” 
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acute.  And yet, for more than thirty years, litigants and courts have had 
rules relating to proportionality.  We have had no shortage of 
proportionality rules; we have been unable to achieve mastery over the rules 
we have. 

This article contends that the application of a consistent methodology 
to assess proportionality is a best practices approach that can lead litigants 
to increased competence in their application of this hitherto elusive concept.  
This standardized approach to proportionality steers parties away from a 
myopic focus on only one or two factors and compels consideration of all 
the factors that impact proportionality.  If this systematic approach is 
adopted, both parties and courts will see more consistent and more practical 
application of proportionality in discovery.  We also anticipate that routine 
citation and discussion of the factors in decisions will help yield a body of 
law over time that brings greater predictability and guidance to parties and 
counsel.  Finally, we urge counsel to consider the practical observations 
framed in this article to guide them in making reasoned and targeted 
requests, objections, responses and arguments regarding proportionality in 
any particular case. 
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X.  APPENDIX 

RULE 26 ADVISORY COMMITTEE NOTE (2015) 
Rule 26(b)(1) is changed in several ways. 
Information is discoverable under revised Rule 26(b)(1) if it is 

relevant to any party’s claim or defense and is proportional to the needs of 
the case.  The considerations that bear on proportionality are moved from 
present Rule 26(b)(2)(C)(iii), slightly rearranged and with one addition. 

Most of what now appears in Rule 26(b)(2)(C)(iii) was first adopted in 
1983.  The 1983 provision was explicitly adopted as part of the scope of 
discovery defined by Rule 26(b)(1).  Rule 26(b)(1) directed the court to 
limit the frequency or extent of use of discovery if it determined that “the 
discovery is unduly burdensome or expensive, taking into account the needs 
of the case, the amount in controversy, limitations on the parties’ resources, 
and the importance of the issues at stake in the litigation.”  At the same 
time, Rule 26(g) was added. Rule 26(g) provided that signing a discovery 
request, response, or objection certified that the request, response, or 
objection was “not unreasonable or unduly burdensome or expensive, given 
the needs of the case, the discovery already had in the case, the amount in 
controversy, and the importance of the issues at stake in the litigation.”  The 
parties thus shared the responsibility to honor these limits on the scope of 
discovery. 

The 1983 Committee Note stated that the new provisions were added 
“to deal with the problem of over-discovery.  The objective is to guard 
against redundant or disproportionate discovery by giving the court 
authority to reduce the amount of discovery that may be directed to matters 
that are otherwise proper subjects of inquiry.  The new sentence is intended 
to encourage judges to be more aggressive in identifying and discouraging 
discovery overuse.  The grounds mentioned in the amended rule for limiting 
discovery reflect the existing practice of many courts in issuing protective 
orders under Rule 26(c). * * *  On the whole, however, district judges have 
been reluctant to limit the use of the discovery devices.” 

The clear focus of the 1983 provisions may have been softened, 
although inadvertently, by the amendments made in 1993.  The 1993 
Committee Note explained: “[F]ormer paragraph (b)(1) [was] subdivided 
into two paragraphs for ease of reference and to avoid renumbering of 
paragraphs (3) and (4).”  Subdividing the paragraphs, however, was done in 
a way that could be read to separate the proportionality provisions as 
“limitations,” no longer an integral part of the (b)(1) scope provisions.  That 
appearance was immediately offset by the next statement in the Note: 
“Textual changes are then made in new paragraph (2) to enable the court to 
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keep tighter rein on the extent of discovery.” 
The 1993 amendments added two factors to the considerations that 

bear on limiting discovery: whether “the burden or expense of the proposed 
discovery outweighs its likely benefit,” and “the importance of the proposed 
discovery in resolving the issues.”  Addressing these and other limitations 
added by the 1993 discovery amendments, the Committee Note stated that 
“[t]he revisions in Rule 26(b)(2) are intended to provide the court with 
broader discretion to impose additional restrictions on the scope and extent 
of discovery * * *.” 

The relationship between Rule 26(b)(1) and (2) was further addressed 
by an amendment made in 2000 that added a new sentence at the end of 
(b)(1): “All discovery is subject to the limitations imposed by Rule 
26(b)(2)(i), (ii), and (iii)[now Rule 26(b)(2)(C)].”  The Committee Note 
recognized that “[t]hese limitations apply to discovery that is otherwise 
within the scope of subdivision (b)(1).”  It explained that the Committee 
had been told repeatedly that courts were not using these limitations as 
originally intended.  “This otherwise redundant cross-reference has been 
added to emphasize the need for active judicial use of subdivision (b)(2) to 
control excessive discovery.” 

The present amendment restores the proportionality factors to their 
original place in defining the scope of discovery.  This change reinforces 
the Rule 26(g) obligation of the parties to consider these factors in making 
discovery requests, responses, or objections. 

Restoring the proportionality calculation to Rule 26(b)(1) does not 
change the existing responsibilities of the court and the parties to consider 
proportionality, and the change does not place on the party seeking 
discovery the burden of addressing all proportionality considerations. 

Nor is the change intended to permit the opposing party to refuse 
discovery simply by making a boilerplate objection that it is not 
proportional.  The parties and the court have a collective responsibility to 
consider the proportionality of all discovery and consider it in resolving 
discovery disputes. 

The parties may begin discovery without a full appreciation of the 
factors that bear on proportionality.  A party requesting discovery, for 
example, may have little information about the burden or expense of 
responding.  A party requested to provide discovery may have little 
information about the importance of the discovery in resolving the issues as 
understood by the requesting party.  Many of these uncertainties should be 
addressed and reduced in the parties’ Rule 26(f) conference and in 
scheduling and pretrial conferences with the court. But if the parties 
continue to disagree, the discovery dispute could be brought before the 
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court and the parties’ responsibilities would remain as they have been since 
1983.  A party claiming undue burden or expense ordinarily has far better 
information — perhaps the only information — with respect to that part of 
the determination.  A party claiming that a request is important to resolve 
the issues should be able to explain the ways in which the underlying 
information bears on the issues as that party understands them.  The court’s 
responsibility, using all the information provided by the parties, is to 
consider these and all the other factors in reaching a case-specific 
determination of the appropriate scope of discovery. 

The direction to consider the parties’ relative access to relevant 
information adds new text to provide explicit focus on considerations 
already implicit in present Rule 26(b)(2)(C)(iii).  Some cases involve what 
often is called “information asymmetry.”  One party — often an individual 
plaintiff — may have very little discoverable information.  The other party 
may have vast amounts of information, including information that can be 
readily retrieved and information that is more difficult to retrieve.  In 
practice these circumstances often mean that the burden of responding to 
discovery lies heavier on the party who has more information, and properly 
so. 

Restoring proportionality as an express component of the scope of 
discovery warrants repetition of parts of the 1983 and 1993 Committee 
Notes that must not be lost from sight.  The 1983 Committee Note 
explained that “[t]he rule contemplates greater judicial involvement in the 
discovery process and thus acknowledges the reality that it cannot always 
operate on a self regulating basis.”  The 1993 Committee Note further 
observed that “[t]he information explosion of recent decades has greatly 
increased both the potential cost of wide-ranging discovery and the 
potential for discovery to be used as an instrument for delay or oppression.”  
What seemed an explosion in 1993 has been exacerbated by the advent of e-
discovery.  The present amendment again reflects the need for continuing 
and close judicial involvement in the cases that do not yield readily to the 
ideal of effective party management.  It is expected that discovery will be 
effectively managed by the parties in many cases.  But there will be 
important occasions for judicial management, both when the parties are 
legitimately unable to resolve important differences and when the parties 
fall short of effective, cooperative management on their own. 

It also is important to repeat the caution that the monetary stakes are 
only one factor, to be balanced against other factors.  The 1983 Committee 
Note recognized “the significance of the substantive issues, as measured in 
philosophic, social, or institutional terms.  Thus the rule recognizes that 
many cases in public policy spheres, such as employment practices, free 
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speech, and other matters, may have importance far beyond the monetary 
amount involved.”  Many other substantive areas also may involve 
litigation that seeks relatively small amounts of money, or no money at all, 
but that seeks to vindicate vitally important personal or public values. 

So too, consideration of the parties’ resources does not foreclose 
discovery requests addressed to an impecunious party, nor justify unlimited 
discovery requests addressed to a wealthy party.  The 1983 Committee Note 
cautioned that “[t]he court must apply the standards in an even handed 
manner that will prevent use of discovery to wage a war of attrition or as a 
device to coerce a party, whether financially weak or affluent.” 

A portion of present Rule 26(b)(1) is omitted from the proposed 
revision.  After allowing discovery of any matter relevant to any party’s 
claim or defense, the present rule adds: “including the existence, 
description, nature, custody, condition, and location of any documents or 
other tangible things and the identity and location of persons who know of 
any discoverable matter.”  Discovery of such matters is so deeply 
entrenched in practice that it is no longer necessary to clutter the long text 
of Rule 26 with these examples.  The discovery identified in these examples 
should still be permitted under the revised rule when relevant and 
proportional to the needs of the case.  Framing intelligent requests for 
electronically stored information, for example, may require detailed 
information about another party’s information systems and other 
information resources. 

The amendment deletes the former provision authorizing the court, for 
good cause, to order discovery of any matter relevant to the subject matter 
involved in the action.  The Committee has been informed that this 
language is rarely invoked.  Proportional discovery relevant to any party’s 
claim or defense suffices, given a proper understanding of what is relevant 
to a claim or defense. 

The distinction between matter relevant to a claim or defense and 
matter relevant to the subject matter was introduced in 2000.  Until then, the 
scope of discovery reached matter “relevant to the subject matter involved 
in the pending action.” Rule 26(b)(1) was amended in 2000 to limit the 
initial scope of discovery to matter “relevant to the claim or defense of any 
party.”  Discovery could extend to “any matter relevant to the subject 
matter involved in the action” only by court order based on good cause.  
The Committee Note observed that the amendment was “designed to 
involve the court more actively in regulating the breadth of sweeping or 
contentious discovery.”  But even with court supervision, discovery should 
be limited to matter relevant to the parties’ claims or defenses, recognizing 
that the parties may amend their claims and defenses in the course of the 
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litigation.  The uncertainty generated by the broad reference to subject 
matter is reflected in the 2000 Note’s later recognition that “[t]he dividing 
line between information relevant to the claims and defenses and that 
relevant only to the subject matter of the action cannot be defined with 
precision.”  Because the present amendment limits discovery to matter 
relevant to any party’s claim or defense, it is important to focus more 
carefully on that concept.  The 2000 Note offered three examples of 
information that, suitably focused, would be relevant to the parties’ claims 
or defenses.  The examples were “other incidents of the same type, or 
involving the same product”; “information about organizational 
arrangements or filing systems”; and “information that could be used to 
impeach a likely witness.”  Such discovery is not foreclosed by the 
amendments. Discovery that is relevant to the parties’ claims or defenses 
may also support amendment of the pleadings to add a new claim or 
defense that affects the scope of discovery. 

The former provision for discovery of relevant but inadmissible 
information that appears “reasonably calculated to lead to the discovery of 
admissible evidence” is also deleted.  The phrase has been used by some, 
incorrectly, to define the scope of discovery.  As the Committee Note to the 
2000 amendments observed, use of the “reasonably calculated” phrase to 
define the scope of discovery “might swallow any other limitation on the 
scope of discovery.”  The 2000 amendments sought to prevent such misuse 
by adding the word “Relevant” at the beginning of the sentence, making 
clear that “‘relevant’ means within the scope of discovery as defined in this 
subdivision * * *.”  The “reasonably calculated” phrase has continued to 
create problems, however, and is removed by these amendments.  It is 
replaced by the direct statement that “Information within this scope of 
discovery need not be admissible in evidence to be discoverable.”  
Discovery of nonprivileged information not admissible in evidence remains 
available so long as it is otherwise within the scope of discovery. 

Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the 
considerations that bear on proportionality to Rule 26(b)(1).  The court still 
must limit the frequency or extent of proposed discovery, on motion or on 
its own, if it is outside the scope permitted by Rule 26(b)(1). 

Rule 26(c)(1)(B) is amended to include an express recognition of 
protective orders that allocate expenses for disclosure or discovery.  
Authority to enter such orders is included in the present rule, and courts 
already exercise this authority. Explicit recognition will forestall the 
temptation some parties may feel to contest this authority.  Recognizing the 
authority does not imply that cost-shifting should become a common 
practice. Courts and parties should continue to assume that a responding 
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party ordinarily bears the costs of responding. 
Rule 26(d)(2) is added to allow a party to deliver Rule 34 requests to 

another party more than 21 days after that party has been served even 
though the parties have not yet had a required Rule 26(f) conference.  
Delivery may be made by any party to the party that has been served, and 
by that party to any plaintiff and any other party that has been served.  
Delivery does not count as service; the requests are considered to be served 
at the first Rule 26(f) conference.  Under Rule 34(b)(2)(A) the time to 
respond runs from service.  This relaxation of the discovery moratorium is 
designed to facilitate focused discussion during the Rule 26(f) conference.  
Discussion at the conference may produce changes in the requests.  The 
opportunity for advance scrutiny of requests delivered before the Rule 26(f) 
conference should not affect a decision whether to allow additional time to 
respond. 

Rule 26(d)(3) is renumbered and amended to recognize that the parties 
may stipulate to case specific sequences of discovery. 

Rule 26(f)(3) is amended in parallel with Rule 16(b)(3) to add two 
items to the discovery plan — issues about preserving electronically stored 
information and court orders under Evidence Rule 502. 

Gap Report 
The published text of Rule 26(b)(1) is revised to place “the importance 

of the issues at stake” first in the list of factors to be considered in 
measuring proportionality, and to add a new factor, “the parties’ relative 
access to relevant information.”  The proposal to amend Rule 26(b)(2)(A) to 
adjust for the proposal to add a presumptive numerical limit on Rule 36 
requests to admit is omitted to reflect withdrawal of the Rule 36 proposal.  
The result restores the authority to limit the number of Rule 36 requests by 
local rule.  The proposal to amend Rule 26(b)(2)(C) to adjust for 
elimination of the local-rule authority is withdrawn to reflect restoration of 
that authority.  Style changes were made in Rule 26(d)(1), deleting the only 
proposed change, and in 26(d)(2).  The Committee Note was expanded to 
emphasize the importance of observing proportionality by recounting the 
history of repeated efforts to encourage it.  Other new material in the Note 
responds to concerns expressed in testimony and comments, particularly the 
concern that restoring proportionality to the scope of discovery might 
somehow change the “burdens” imposed on a party requesting discovery 
when faced with a proportionality objection. 
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Core Terms

patent, trade dress, infringement, iPhone, icon, district 
court, unregistered, manufacture, damages, contends, 
designs, dresses, jury instructions, prior art, phones, 
user, functionality, display, lost profits, advertisement, 
utilitarian, factors, argues, screen, non-functionality, 
trademark, royalty, jury's, non-functional, non-infringing

Case Summary

Overview
HOLDINGS: [1]-The record did not support the district 
court's judgment confirming a jury's verdict awarding 
damages under 15 U.S.C.S. § 1125 to a California 
corporation that sold smartphones, based on the jury's 
finding that a Korean corporation and its U.S. affiliates 
("competitors") committed trade dress infringement by 
manufacturing and selling smartphones that competed 
with the California corporation's smartphones; [2]-The 

evidence was sufficient to uphold the district court's 
judgment confirming the jury's verdict that the 
competitors infringed utility patents and design patents 
the California corporation held on its smartphones, and 
awarding the California corporation reasonable royalties 
because the competitors infringed the utility patents and 
all profits the competitors earned on smartphones they 
sold that infringed the California corporation's design 
patents.

Outcome
The court of appeals affirmed the district court's order 
denying the competitors' motion for judgment as a 
matter of law on their claim that claims in patents the 
California corporation held were invalid, as well as the 
district court's judgment awarding the California 
corporation damages for patent infringement. However, 
the court vacated the district court's judgment that the 
competitors committed trade dress infringement and 
remanded the case.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of Review > De 
Novo Review

Civil Procedure > Trials > Judgment as Matter of 
Law > General Overview

Civil Procedure > Trials > Judgment as Matter of 
Law > Judgment Notwithstanding Verdict

HN1 The United States Court of Appeals for the Ninth 
Circuit reviews de novo a denial of a motion for 
judgment as a matter of law. The test is whether the 
evidence, construed in the light most favorable to the 
nonmoving party, permits only one reasonable 
conclusion, and that conclusion is contrary to that of the 
jury.

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials
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Civil Procedure > Appeals > Standards of Review > Abuse 
of Discretion

Civil Procedure > ... > Jury Trials > Jury 
Instructions > General Overview

HN2 The United States Court of Appeals for the Ninth 
Circuit reviews a denial of a motion for a new trial for an 
abuse of discretion. In evaluating jury instructions, 
prejudicial error results when, looking to the instructions 
as a whole, the substance of the applicable law was not 
fairly and correctly covered. The Ninth Circuit orders a 
new trial based on jury instruction error only if the error 
was prejudicial. A motion for a new trial based on 
insufficiency of the evidence may be granted only if the 
verdict is against the great weight of the evidence, or it 
is quite clear that the jury has reached a seriously 
erroneous result.

Civil Procedure > Appeals > Standards of Review > General 
Overview

Trademark Law > ... > Infringement Actions > Standards of 
Review > General Overview

HN3 When reviewing Lanham Act claims, the United 
States Court of Appeals for the Federal Circuit looks to 
the law of the regional circuit where the district court 
sits.

Trademark Law > ... > Entertainment Industry Falsity & 
Performance Misattribution > Trade Dress 
Protection > General Overview

HN4 The United States Court of Appeals for the Ninth 
Circuit has explained that trade dress is the totality of 
elements in which a product or service is packaged or 
presented. The essential purpose of a trade dress is the 
same as that of a trademarked word: to identify the 
source of a product. In this respect, protection for trade 
dress exists to promote competition. The protection for 
source identification, however, must be balanced 
against a fundamental right to compete through imitation 
of a competitor's product. This right can only be 
temporarily denied by the patent or copyright laws. In 
contrast, trademark law allows for a perpetual monopoly 
and its use in the protection of physical details and 
design of a product must be limited to those that are 
"nonfunctional."

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Functionality Defense

HN5 In general terms, a product feature is functional if it 
is essential to the use or purpose of the article or if it 

affects the cost or quality of the article. A product 
feature need only have some utilitarian advantage to be 
considered functional. A trade dress, taken as a whole, 
is functional if it is in its particular shape because it 
works better in that shape.

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Functionality Defense

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > General Overview

HN6 Courts have noted that it is, and should be, more 
difficult to claim product configuration trade dress than 
other forms of trade dress. Accordingly, the United 
States Supreme Court and the United States Court of 
Appeals for the Ninth Circuit have repeatedly found 
product configuration trade dresses functional and 
therefore non-protectable. Moreover, federal trademark 
registrations have been found insufficient to save 
product configuration trade dresses from conclusions of 
functionality. The Ninth Circuit has even reversed a jury 
verdict of non-functionality of a product configuration 
trade dress.

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Functionality Defense

HN7 The United States Supreme Court held in TrafFix 
Devices, Inc. v. Mktg. Displays, Inc. that a feature on a 
device is functional when it affects the cost or quality of 
the device. The Supreme Court's holding was 
recognized by the United States Court of Appeals for 
the Ninth Circuit as short circuiting some of the factors 
the Ninth Circuit identified in Disc Golf Ass'n v. 
Champion Discs, Inc.

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Functionality Defense

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Burdens of Proof

HN8 Neither "unusual usability" nor "superior 
performance" is the standard used by the United States 
Court of Appeals for the Ninth Circuit to determine 
whether there is any utilitarian advantage to a product. 
The Ninth Circuit has never held that a product feature 
must provide superior utilitarian advantages. To the 
contrary, the Ninth Circuit has suggested that in order to 
establish non-functionality, the party with the burden 
must demonstrate that the product feature serves no 
purpose other than identification.

Trademark Law > ... > Trade Dress 
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Protection > Infringement Actions > Functionality Defense

HN9 The second factor the United States Court of 
Appeals for the Ninth Circuit identified in Disc Golf Ass'n 
v. Champion Discs, Inc. for determining whether a 
plaintiff's design is functional, and therefore barred from 
trade dress protection, requires that purported 
alternative designs offer exactly the same features as 
the asserted trade dress in order to show non-
functionality. A manufacturer does not have rights under 
trade dress law to compel its competitors to resort to 
alternative designs which have a different set of 
advantages and disadvantages. The mere existence of 
other designs, however, does not prove that an 
unregistered trade dress is non-functional.

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Functionality Defense

HN10 If a seller advertises the utilitarian advantages of 
a particular feature, that constitutes strong evidence of 
functionality. An inference of a product feature's utility in 
a plaintiff's advertisement is enough to weigh in favor of 
functionality of a trade dress encompassing that feature.

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Functionality Defense

HN11 The fourth factor the United States Court of 
Appeals for the Ninth Circuit identified in Disc Golf Ass'n 
v. Champion Discs, Inc. for determining whether a 
plaintiff's design is functional, and therefore barred from 
trade dress protection, considers whether a functional 
benefit in the asserted trade dress arises from 
economies in manufacture or use, such as being 
relatively simple or inexpensive to manufacture.

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Functionality Defense

Trademark Law > ... > Trade Dress 
Protection > Infringement Actions > Burdens of Proof

Evidence > Burdens of Proof > Burden Shifting

Evidence > Inferences & 
Presumptions > Presumptions > Creation

Trademark Law > ... > Registration Procedures > Federal 
Registration > Degree of Protection

HN12 A federal trademark registration provides prima 
facie evidence of non-functionality. That presumption 
shifts the burden of production to the defendant to 
provide evidence of functionality. Once the presumption 
is overcome, the registration loses its legal significance 

on the issue of functionality.

Patent Law > ... > Claims > Claim Language > Combination 
Claims

HN13 Where a design contains both functional and 
nonfunctional elements, the scope of the claim must be 
construed in order to identify the non-functional aspects 
of the design as shown in the patent.

Civil Procedure > ... > Jury Trials > Jury 
Instructions > General Overview

Civil Procedure > Appeals > Standards of Review > General 
Overview

HN14 Jury instructions are reviewed as a whole to 
determine whether the substance of applicable law was 
not fairly and correctly covered such that the alleged 
error was prejudicial.

Business & Corporate Compliance > ... > Patent 
Law > Infringement Actions > Design Patents

HN15 A design patent is infringed if an ordinary 
observer would have been deceived: if, in the eye of an 
ordinary observer, giving such attention as a purchaser 
usually gives, two designs are substantially the same, if 
the resemblance is such as to deceive such an 
observer, inducing him to purchase one supposing it to 
be the other, the first one patented is infringed by the 
other. Moreover, an infringement analysis must include 
a comparison of the asserted design against the prior 
art: if an accused design has copied a particular feature 
of a claimed design that departs conspicuously from the 
prior art, the accused design is naturally more likely to 
be regarded as deceptively similar to the claimed 
design, and thus infringing.

Patent Law > Remedies > Damages > Infringer's Profits

Business & Corporate Compliance > ... > Patent 
Law > Infringement Actions > Design Patents

HN16 The Act of 1887, specific to design patents, 
removed the apportionment requirement. The provisions 
in the Act of 1887 on design patent infringement 
damages were subsequently codified in 35 U.S.C.S. § 
289.

Business & Corporate Compliance > ... > Patent 
Law > Infringement Actions > Design Patents

Patent Law > Remedies > Damages > Infringer's Profits

HN17 See 35 U.S.C.S. § 289.
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Patent Law > Remedies > Damages > Infringer's Profits

Business & Corporate Compliance > ... > Patent 
Law > Infringement Actions > Design Patents

HN18 In reciting that an infringer shall be liable to a 
patent owner to the extent of the infringer's total profit, 
35 U.S.C.S. § 289 explicitly authorizes the award of total 
profit from the article of manufacture bearing the 
patented design. Several courts have concluded that § 
289 authorizes such award of total profit, and the clear 
language of § 289 prevents the United States Court of 
Appeals for the Federal Circuit from adopting a 
"causation" rule.

Governments > Legislation > Interpretation

HN19 The United States Court of Appeals for the 
Federal Circuit is bound by what a statute says, 
irrespective of policy arguments that may be made 
against it.

Patent Law > ... > Defenses > Patent Invalidity > Grounds

Patent Law > ... > Specifications > Definiteness > Precision 
Standards

HN20 The "definiteness" requirement mandates clarity, 
while recognizing that absolute precision is unattainable. 
Given this recognition, a patent is invalid for 
indefiniteness if its claims, read in light of the 
specification delineating the patent, and the prosecution 
history, fail to inform, with reasonable certainty, those 
skilled in the art about the scope of the invention.

Patent Law > Remedies > Damages > Measure of 
Damages

Patent Law > Infringement Actions > Burdens of Proof

HN21 To recover lost profits, a patent owner must show 
causation in fact, establishing that but for the 
infringement, he would have made additional profits. A 
patentee must take into account any alternatives 
available to the infringer. Market sales of an acceptable 
non-infringing substitute often suffice alone to defeat a 
case for lost profits. However, the mere existence of a 
competing device does not make that device an 
acceptable substitute.

Patent Law > Remedies > Damages > General Overview

HN22 To be deemed acceptable, an alleged acceptable 
non-infringing substitute must not have a disparately 
higher price than or possess characteristics significantly 
different from the patented product.

Patent Law > Remedies > Damages > General Overview

HN23 To be an acceptable non-infringing substitute, a 
product or process must have been available or on the 
market at the time of infringement.
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Opinion by: PROST

Opinion

 [*989]  [***1956]   PROST, Chief Judge.

Samsung Electronics Co., Ltd., Samsung Electronics 
America, Inc., Samsung Telecommunications America, 
LLC (collectively, "Samsung") appeal from a final 
judgment of the U.S. District Court for the Northern 
District of California in favor of Apple Inc. ("Apple").

A jury found that Samsung infringed Apple's design and 
utility patents and diluted Apple's trade dresses. For the 
reasons that follow, we affirm the jury's verdict on the 
design patent infringements, the validity of two utility 
patent claims, and the damages awarded for the design 
and utility patent infringements [**5]  appealed by 
Samsung. However, we reverse the jury's findings that 
the asserted trade dresses are protectable. We 
therefore vacate the jury's damages awards against the 
Samsung products that were found liable for trade dress 
dilution and remand for further proceedings consistent 
with this opinion.

BACKGROUND

Apple sued Samsung in April 2011. On August 24, 
2012, the first jury reached a verdict that numerous 
Samsung smartphones infringed and diluted Apple's 
patents and trade dresses in various combinations and 
awarded over $1 billion in damages.

The infringed design patents are U.S. Design Patent 
Nos. D618,677 ("D'677 patent"), D593,087 ("D'087 
patent"), and D604,305 ("D'305 patent"), which claim 
certain design elements embodied in Apple's iPhone. 
The infringed utility patents are U.S. Patent Nos. 
7,469,381 ("'381 patent"), 7,844,915 ("'915 patent"), and 
7,864,163 ("'163 patent"), which claim certain features in 
the iPhone's user interface. The diluted trade dresses 
are Trademark Registration No. 3,470,983 ("'983 trade 
dress") and an unregistered trade dress  [*990]  defined 
in terms of certain elements in the configuration of the 
iPhone.

Following the first jury trial, the district court upheld the 
jury's infringement, dilution, and validity findings over 
Samsung's post-trial motion. The district court also 
upheld $639,403,248 [**6]  in damages, but ordered a 
partial retrial on the remainder of the damages because 
they had been awarded for a period when Samsung 
lacked notice of some of the asserted patents. The jury 
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in the partial retrial on damages awarded Apple 
$290,456,793, which the district court upheld over 
Samsung's second post-trial motion. On March 6, 2014, 
the district court entered a final judgment in favor of 
Apple, and Samsung filed a notice of appeal. We have 
jurisdiction under 28 U.S.C. § 1295(a)(1).

DISCUSSION

We review the denial of Samsung's post-trial motions 
under the Ninth Circuit's procedural standards. See 
Revolution Eyewear, Inc. v. Aspex Eyewear, Inc., 563 
F.3d 1358, 1370-71 (Fed. Cir. 2009). HN1 The Ninth 
Circuit reviews de novo a denial of a motion for 
judgment as a matter of law. Id. "The test is whether the 
evidence, construed in the light most favorable to the 
nonmoving party, permits only one reasonable 
conclusion, and that conclusion is contrary to that of the 
jury." Id. (citing Theme Promotions, Inc. v. News Am. 
Mktg. FSI, 546 F.3d 991, 999 (9th Cir. 2008)).

HN2 The Ninth Circuit reviews a denial of a motion for a 
new trial for an abuse of discretion. Revolution Eyewear, 
563 F.3d at 1372. "In evaluating jury instructions, 
prejudicial error results when, looking to the instructions 
as a whole, the substance of the applicable law was 
[not] fairly and correctly covered." Gantt v. City of Los 
Angeles, 717 F.3d 702, 707 (9th  [***1957]  Cir. 2013) 
(quoting Swinton v. Potomac Corp., 270 F.3d 794, 802 
(9th Cir. 2001)) (alteration in original). The Ninth [**7]  
Circuit orders a new trial based on jury instruction error 
only if the error was prejudicial. Id. A motion for a new 
trial based on insufficiency of evidence may be granted 
"only if the verdict is against the great weight of the 
evidence, or it is quite clear that the jury has reached a 
seriously erroneous result." Incalza v. Fendi N. Am., 
Inc., 479 F.3d 1005, 1013 (9th Cir. 2007) (internal 
quotation marks omitted).

Samsung appeals numerous legal and evidentiary 
bases for the liability findings and damages awards in 
the three categories of intellectual property asserted by 
Apple: trade dresses, design patents, and utility patents. 
We address each category in turn.
I. Trade Dresses

The jury found Samsung liable for the likely dilution of 
Apple's iPhone trade dresses under the Lanham Act. 
HN3 When reviewing Lanham Act claims, we look to the 
law of the regional circuit where the district court sits. 
ERBE Elektromedizin GmbH v. Canady Tech. LLC, 629 
F.3d 1278, 1287 (Fed. Cir. 2010). We therefore apply 
Ninth Circuit law.

HN4 The Ninth Circuit has explained that "[t]rade dress 
is the totality of elements in which a product or service is 
packaged or presented." Stephen W. Boney, Inc. v. 
Boney Servs., Inc., 127 F.3d 821, 828 (9th Cir. 1997). 
The essential purpose of a trade dress is the same as 
that of a trademarked word: to identify the source of the 
product. 1 McCarthy on Trademarks and Unfair 
Competition § 8:1 (4th ed.) ("[L]ike a word asserted [**8]  
to be a trademark, the elements making up the alleged 
trade dress must have been used in such a manner as 
to denote product source."). In this respect, "protection 
for  [*991]  trade dress exists to promote competition." 
TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 
23, 28, 121 S. Ct. 1255, 149 L. Ed. 2d 164 (2001).

The protection for source identification, however, must 
be balanced against "a fundamental right to compete 
through imitation of a competitor's product . . . ." 
Leatherman Tool Grp., Inc. v. Cooper Indus., Inc., 199 
F.3d 1009, 1011-12 (9th Cir. 1999). This "right can only 
be temporarily denied by the patent or copyright laws." 
Id. In contrast, trademark law allows for a perpetual 
monopoly and its use in the protection of "physical 
details and design of a product" must be limited to those 
that are "nonfunctional." Id. at 1011-12; see also 
Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 
164-65, 115 S. Ct. 1300, 131 L. Ed. 2d 248 (1995) ("If a 
product's functional features could be used as 
trademarks, however, a monopoly over such features 
could be obtained without regard to whether they qualify 
as patents and could be extended forever (because 
trademarks may be renewed in perpetuity)."). Thus, it is 
necessary for us to determine first whether Apple's 
asserted trade dresses, claiming elements from its 
iPhone product, are nonfunctional and therefore 
protectable.

HN5 "In general terms, a product feature is functional if 
it is essential to the use or purpose of the article or [**9]  
if it affects the cost or quality of the article." Inwood 
Labs., Inc. v. Ives Labs., Inc., 456 U.S. 844, 850 n.10, 
102 S. Ct. 2182, 72 L. Ed. 2d 606 (1982). "A product 
feature need only have some utilitarian advantage to be 
considered functional." Disc Golf Ass'n v. Champion 
Discs, Inc., 158 F.3d 1002, 1007 (9th Cir. 1998). A trade 
dress, taken as a whole, is functional if it is "in its 
particular shape because it works better in this shape." 
Leatherman, 199 F.3d at 1013.

HN6 "[C]ourts have noted that it is, and should be, more 
difficult to claim product configuration trade dress than 
other forms of trade dress." Id. at 1012-13 (discussing 
cases). Accordingly, the Supreme Court and the Ninth 
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Circuit have repeatedly found product configuration 
trade dresses functional and therefore non-protectable. 
See, e.g., TrafFix, 532 U.S. at 26-27, 35 (reversing the 
Sixth Circuit's reversal of the district court's grant of 
summary judgment that a trade dress on a dual-spring 
design for temporary road sign stands was functional); 
Secalt S.A. v. Wuxi Shenxi Const. Mach. Co., 668 F.3d 
677, 687 (9th Cir. 2012) (affirming summary judgment 
that a trade dress on a hoist design was functional); 
Disc Golf, 158 F.3d at 1006 (affirming summary 
judgment that a trade dress on a disc entrapment 
design was functional).

Moreover, federal trademark registrations have been 
found insufficient to save product configuration trade 
dresses from conclusions of functionality. See, e.g., 
Talking Rain Beverage Co. v. S. Beach Beverage, 349 
F.3d 601, 602 (9th Cir. 2003) (affirming summary 
judgment that registered trade dress covering a bottle 
design with a grip [**10]  handle was functional); Tie 
Tech, Inc. v. Kinedyne Corp., 296 F.3d 778, 782-83 (9th 
Cir. 2002) (affirming summary judgment that registered 
trade dress covering a handheld cutter  [***1958]  design 
was functional). The Ninth Circuit has even reversed a 
jury verdict of non-functionality of a product 
configuration trade dress. See Leatherman, 199 F.3d at 
1013 (reversing jury verdict that a trade dress on the 
overall appearance of a pocket tool was non-functional). 
Apple conceded during oral argument that it had not 
cited a single Ninth Circuit case that found a product 
configuration trade dress to be non-functional. Oral Arg. 
49:06-30, available at http://www.cafc.uscourts.gov/oral-
argument-recordings/14-1335/all.

 [*992]  The Ninth Circuit's high bar for non-functionality 
frames our review of the two iPhone trade dresses on 
appeal. While the parties argue without distinguishing 
the two trade dresses, the unregistered trade dress and 
the registered '983 trade dress claim different details 
and are afforded different evidentiary presumptions 
under the Lanham Act. We analyze the two trade 
dresses separately below.
A. Unregistered Trade Dress

Apple claims elements from its iPhone 3G and 3GS 
products to define the asserted unregistered trade 
dress:

a rectangular product with four evenly rounded 
corners;

a flat, clear surface covering the front of the 
product;

a display screen [**11]  under the clear surface;

substantial black borders above and below the 
display screen and narrower black borders on 
either side of the screen; and

when the device is on, a row of small dots on the 
display screen, a matrix of colorful square icons 
with evenly rounded corners within the display 
screen, and an unchanging bottom dock of colorful 
square icons with evenly rounded corners set off 
from the display's other icons.

Appellee's Br. 10-11. As this trade dress is not 
registered on the principal federal trademark register, 
Apple "has the burden of proving that the claimed trade 
dress, taken as a whole, is not functional . . . ." See 15 
U.S.C. § 1125(c)(4)(A).

Apple argues that the unregistered trade dress is 
nonfunctional under each of the Disc Golf factors that 
the Ninth Circuit uses to analyze functionality: "(1) 
whether the design yields a utilitarian advantage, (2) 
whether alternative designs are available, (3) whether 
advertising touts the utilitarian advantages of the design, 
and (4) whether the particular design results from a 
comparatively simple or inexpensive method of 
manufacture." See Disc Golf, 158 F.3d at 1006. 
However, HN7 the Supreme Court has more recently 
held that "a feature is also functional . . . when it affects 
the cost [**12]  or quality of the device." See TrafFix, 532 
U.S. at 33. The Supreme Court's holding was 
recognized by the Ninth Circuit as "short circuiting some 
of the Disc Golf factors." Secalt, 668 F.3d at 686-87. 
Nevertheless, we explore Apple's contentions on each 
of the Disc Golf factors and conclude that there was 
insufficient evidence to support a jury finding in favor of 
nonfunctionality on any factor.
1. Utilitarian Advantage

Apple argues that "the iPhone's physical design did not 
'contribute unusually . . . to the usability' of the device." 
Appellee's Br. 61 (quoting J.A. 41095:11-12) (alteration 
in original). Apple further contends that the unregistered 
trade dress was "developed . . . not for 'superior 
performance.'" Id. at 62 n.18. HN8 Neither "unusual 
usability" nor "superior performance," however, is the 
standard used by the Ninth Circuit to determine whether 
there is any utilitarian advantage. The Ninth Circuit "has 
never held, as [plaintiff] suggests, that the product 
feature must provide superior utilitarian advantages. To 
the contrary, [the Ninth Circuit] has suggested that in 
order to establish nonfunctionality the party with the 
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burden must demonstrate that the product feature 
serves no purpose other than identification." Disc Golf, 
158 F.3d at 1007 (internal quotation [**13]  marks 
omitted).

The requirement that the unregistered trade dress 
"serves no purpose other than identification" cannot be 
reasonably inferred from the evidence. Apple 
emphasizes  [*993]  a single aspect of its design, beauty, 
to imply the lack of other advantages. But the evidence 
showed that the iPhone's design pursued more than just 
beauty. Specifically, Apple's executive testified that the 
theme for the design of the iPhone was:

to create a new breakthrough design for a phone 
that was beautiful and simple and easy to use and 
created a beautiful, smooth surface that had a 
touchscreen and went right to the rim with the bezel 
around it and looking for a look that we found was 
beautiful and easy to use and appealing.

J.A. 40722-23 (emphases added).

Moreover, Samsung cites extensive evidence in the 
record that showed the usability  [***1959]  function of 
every single element in the unregistered trade dress. 
For example, rounded corners improve "pocketability" 
and "durability" and rectangular shape maximizes the 
display that can be accommodated. J.A. 40869-70; J.A. 
42612-13. A flat clear surface on the front of the phone 
facilitates touch operation by fingers over a large 
display. J.A. 42616-17. The bezel protects [**14]  the 
glass from impact when the phone is dropped. J.A. 
40495. The borders around the display are sized to 
accommodate other components while minimizing the 
overall product dimensions. J.A. 40872. The row of dots 
in the user interface indicates multiple pages of 
application screens that are available. J.A. 41452-53. 
The icons allow users to differentiate the applications 
available to the users and the bottom dock of 
unchanging icons allows for quick access to the most 
commonly used applications. J.A. 42560-61; J.A. 
40869-70. Apple rebuts none of this evidence.

Apple conceded during oral argument that its trade 
dress "improved the quality [of the iPhone] in some 
respects." Oral Arg. 56:09-17. It is thus clear that the 
unregistered trade dress has a utilitarian advantage. 
See Disc Golf, 158 F.3d at 1007.
2. Alternative Designs

HN9 The next factor requires that purported alternative 
designs "offer exactly the same features" as the 
asserted trade dress in order to show non-functionality. 

Tie Tech, 296 F.3d at 786 (quoting Leatherman, 199 
F.3d at 1013-14). A manufacturer "does not have rights 
under trade dress law to compel its competitors to resort 
to alternative designs which have a different set of 
advantages and disadvantages." Id.

Apple, while asserting that there were "numerous [**15]  
alternative designs," fails to show that any of these 
alternatives offered exactly the same features as the 
asserted trade dress. Appellee's Br. 62. Apple simply 
catalogs the mere existence of other design possibilities 
embodied in rejected iPhone prototypes and other 
manufacturers' smartphones. The "mere existence" of 
other designs, however, does not prove that the 
unregistered trade dress is non-functional. See Talking 
Rain, 349 F.3d at 604.
3. Advertising of Utilitarian Advantages

HN10 "If a seller advertises the utilitarian advantages of 
a particular feature, this constitutes strong evidence of 
functionality." Disc Golf, 158 F.3d at 1009. An 
"inference" of a product feature's utility in the plaintiff's 
advertisement is enough to weigh in favor of 
functionality of a trade dress encompassing that feature. 
Id.

Apple argues that its advertising was "[f]ar from touting 
any utilitarian advantage of the iPhone design . . . ." 
Appellee's Br. 60. Apple relies on its executive's 
testimony that an iPhone advertisement, portraying "the 
distinctive design very  [*994]  clearly," was based on 
Apple's "product as hero" approach. Id. (quoting J.A. 
40641-42; 40644:22). The "product as hero" approach 
refers to Apple's stylistic choice of making "the product 
the biggest, clearest, [**16]  most obvious thing in [its] 
advertisements, often at the expense of anything else 
around it, to remove all the other elements of 
communication so [the viewer] see[s] the product most 
predominantly in the marketing." J.A. 40641-42.

Apple's arguments focusing on its stylistic choice, 
however, fail to address the substance of its 
advertisements. The substance of the iPhone 
advertisement relied upon by Apple gave viewers "the 
ability to see a bit about how it might work," for example, 
"how flicking and scrolling and tapping and all these 
multitouch ideas simply [sic]." J.A. 40644:23-40645:2. 
Another advertisement cited by Apple similarly 
displayed the message, "[t]ouching is believing," under 
a picture showing a user's hand interacting with the 
graphical user interface of an iPhone. J.A. 24896. Apple 
fails to show that, on the substance, these 
demonstrations of the user interface on iPhone's touch 
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screen involved the elements claimed in Apple's 
unregistered trade dress and why they were not touting 
the utilitarian advantage of the unregistered trade dress.
4. Method of Manufacture

HN11 The fourth factor considers whether a functional 
benefit in the asserted trade dress arises from 
"economies in manufacture or [**17]  use," such as 
being "relatively simple or inexpensive to manufacture." 
Disc Golf, 158 F.3d at 1009.

Apple contends that "[t]he iPhone design did not result 
from a 'comparatively simple or inexpensive method of 
manufacture'" because Apple experienced 
manufacturing challenges. Appellee's Br. 61 (quoting 
Talking Rain, 349 F.3d at 603). Apple's manufacturing 
challenges, however, resulted from the durability 
considerations for the iPhone and not from the design of 
the unregistered trade dress. According to Apple's 
witnesses, difficulties resulted from its choices of 
materials in using "hardened steel"; "very high, high 
grade of steel"; and, "glass that was not breakable 
enough, scratch resistant enough."  [***1960]  Id. 
(quoting J.A. 40495-96, 41097). These materials were 
chosen, for example, for the iPhone to survive a drop:

If you drop this, you don't have to worry about the 
ground hitting the glass. You have to worry about 
the band of steel surrounding the glass hitting the 
glass. . . . In order to, to make it work, we had to 
use very high, high grade of steel because we 
couldn't have it sort of deflecting into the glass.

J.A. 40495-96. The durability advantages that resulted 
from the manufacturing challenges, however, are 
outside the scope of what Apple defines [**18]  as its 
unregistered trade dress. For the design elements that 
comprise Apple's unregistered trade dress, Apple points 
to no evidence in the record to show they were not 
relatively simple or inexpensive to manufacture. See 
Disc Golf, 158 F.3d at 1009 ("[Plaintiff], which has the 
burden of proof, offered no evidence that the [asserted] 
design was not relatively simple or inexpensive to 
manufacture.").

In sum, Apple has failed to show that there was 
substantial evidence in the record to support a jury 
finding in favor of non-functionality for the unregistered 
trade dress on any of the Disc Golf factors. Apple fails to 
rebut the evidence that the elements in the unregistered 
trade dress serve the functional purpose of improving 
usability. Rather, Apple focuses on the "beauty" of its 
design, even though Apple pursued both "beauty" and 

functionality in the design of the iPhone. We therefore 
 [*995]  reverse the district court's denial of Samsung's 
motion for judgment as a matter of law that the 
unregistered trade dress is functional and therefore not 
protectable.
B. The Registered '983 Trade Dress

In contrast to the unregistered trade dress, the '983 
trade dress is a federally registered trademark. HN12 
The federal trademark registration [**19]  provides 
"prima facie evidence" of non-functionality. Tie Tech, 
296 F.3d at 782-83. This presumption "shift[s] the 
burden of production to the defendant . . . to provide 
evidence of functionality." Id. at 783. Once this 
presumption is overcome, the registration loses its legal 
significance on the issue of functionality. Id. ("In the face 
of sufficient and undisputed facts demonstrating 
functionality, . . . the registration loses its evidentiary 
significance.").

The '983 trade dress claims the design details in each of 
the sixteen icons on the iPhone's home screen framed 
by the iPhone's rounded-rectangular shape with silver 
edges and a black background:

The first icon depicts the letters "SMS" in green 
inside a white speech bubble on a green 
background;

. . .

the seventh icon depicts a map with yellow and 
orange roads, a pin with a red head, and a redand-
blue road sign with the numeral "280" in white;

. . .

the sixteenth icon depicts the distinctive 
configuration of applicant's media player device in 
white over an orange background.

'983 trade dress (omitting thirteen other icon design 
details for brevity).

It is clear that individual elements claimed by the '983 
trade dress are functional. For example, there is no 
dispute that the [**20]  claimed details such as "the 
seventh icon depicts a map with yellow and orange 
roads, a pin with a red head, and a red-and-blue road 
sign with the numeral '280' in white" are functional. See 
id. Apple's user interface expert testified on how icon 
designs promote usability. This expert agreed that "the 
whole point of an icon on a smartphone is to 
communicate to the consumer using that product, that if 
they hit that icon, certain functionality will occur on the 
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phone." J.A. 41458-59. The expert further explained that 
icons are "[v]isual shorthand for something" and that 
"rectangular containers" for icons provide "more real 
estate" to accommodate the icon design. J.A. 41459, 
41476. Apple rebuts none of this evidence.

Apple contends instead that Samsung improperly 
disaggregates the '983 trade dress into individual 
elements to argue functionality. But Apple fails to 
explain how the total combination of the sixteen icon 
designs in the context of iPhone's screen-dominated 
rounded-rectangular shape—all part of the iPhone's 
"easy to use" design theme—somehow negates the 
undisputed usability function of the individual elements. 
See J.A. 40722-23. Apple's own brief even relies on its 
expert's testimony [**21]  about the "instant 
recognizability due to highly intuitive icon usage" on "the 
home screen of the iPhone." J.A. 41484; Appellee's Br. 
43, 70, 71 (quoting J.A. 41484). Apple's expert was 
discussing an analysis of the iPhone's overall 
combination of icon designs that allowed a user to 
recognize  [***1961]  quickly particular applications to 
use. J.A. 41484, 25487. The iPhone's usability 
advantage from the combination of its icon designs 
shows that the '983 trade dress viewed as a whole "is 
nothing other than the assemblage of functional parts . . 
. ." See Tie Tech, 296 F.3d at 786 (quoting Leatherman, 
199 F.3d at 1013). There is no "separate 'overall 
appearance' which is non-functional." Id. (quoting [*996]  
Leatherman, 199 F.3d at 1013). The undisputed facts 
thus demonstrate the functionality of the '983 trade 
dress. "In the face of sufficient and undisputed facts 
demonstrating functionality, as in our case, the 
registration loses its evidentiary significance." See id. at 
783.

The burden thus shifts back to Apple. See id. But Apple 
offers no analysis of the icon designs claimed by the 
'983 trade dress. Rather, Apple argues generically for its 
two trade dresses without distinction under the Disc Golf 
factors. Among Apple's lengthy citations to the record, 
we can find only two pieces of information [**22]  that 
involve icon designs. One is Apple's user interface 
expert discussing other possible icon designs. The other 
is a citation to a print iPhone advertisement that 
included the icon designs claimed in the '983 trade 
dress. These two citations, viewed in the most favorable 
light to Apple, would be relevant to only two of the Disc 
Golf factors: "alternative design" and "advertising." But 
the cited evidence suffers from the same defects as 
discussed in subsections I.A.2 and I.A.3. Specifically, 
the expert's discussion of other icon design possibilities 
does not show that the other design possibilities 

"offer[ed] exactly the same features" as the '983 trade 
dress. See Tie Tech, 296 F.3d at 786 (quoting 
Leatherman, 199 F.3d at 1013-14). The print iPhone 
advertisement also fails to establish that, on the 
substance, it was not touting the utilitarian advantage of 
the '983 trade dress. The evidence cited by Apple 
therefore does not show the non-functionality of the '983 
trade dress.

In sum, the undisputed evidence shows the functionality 
of the registered '983 trade dress and shifts the burden 
of proving non-functionality back to Apple. Apple, 
however, has failed to show that there was substantial 
evidence in the record to support a jury finding in 
favor [**23]  of non-functionality for the '983 trade dress 
on any of the Disc Golf factors. We therefore reverse 
the district court's denial of Samsung's motion for 
judgment as a matter of law that the '983 trade dress is 
functional and therefore not protectable.

Because we conclude that the jury's findings of 
nonfunctionality of the asserted trade dresses were not 
supported by substantial evidence, we do not reach 
Samsung's arguments on the fame and likely dilution of 
the asserted trade dresses, the Patent Clause of the 
Constitution, or the dilution damages.
II. Design Patents

The design patents on appeal claim certain design 
elements embodied in the iPhone. The D'677 patent 
focuses on design elements on the front face of the 
iPhone:

 [*997]  

The D'087 patent claims another set of design features 
that extend to the bezel of the iPhone:
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The D'305 patent claims "the ornamental design for a 
graphical user interface for a display screen or portion 
thereof" as shown in the following drawing:

 [***1962]  

 [*998]  Samsung contends that it should not have been 
found liable for infringement of the asserted design 
patents because any similarity was limited to the basic 
or functional elements in the design patents. Moreover, 
according to Samsung, there was no evidence of actual 
deception of consumers and [**24]  that the differences 
between the accused smartphones and the asserted 
design patents should have been clear if prior art 
designs were properly considered. Samsung raises 
these three issues—functionality, actual deception, and 
comparison to prior art—in the context of the jury 
instructions and the sufficiency of evidence to support 
the infringement verdict. Finally, Samsung argues that 
the district court legally erred in allowing the jury to 
award as damages Samsung's entire profits on its 
infringing smartphones. We do not find any of these 
challenges persuasive as discussed below.
A. Infringement

1. Jury Instructions

a. Functional Aspects in the Asserted Design Patents

HN13 "Where a design contains both functional and 
nonfunctional elements, the scope of the claim must be 
construed in order to identify the non-functional aspects 
of the design as shown in the patent." OddzOn Prods., 
Inc. v. Just Toys, Inc., 122 F.3d 1396, 1405 (Fed. Cir. 
1997). Samsung contends that the district court erred in 
failing to exclude the functional aspects of the design 
patents either in the claim construction or elsewhere in 
the infringement jury instructions. Specifically, Samsung 
contends that the district court should have excluded 
elements that are "'dictated by their functional 
purpose,' [**25]  or cover the 'structural . . . aspects of 
the article.'" Appellants' Br. 23 (quoting Richardson v. 
Stanley Works, Inc., 597 F.3d 1288, 1294 (Fed. Cir. 
2010); Lee v. Dayton-Hudson Corp., 838 F.2d 1186, 
1188 (Fed. Cir. 1988)) (alteration in original) (citation 
omitted). Such elements, according to Samsung, should 
be "ignored" in their entirety from the design patent 
claim scope. Id. at 29. For example, Samsung contends 
that rectangular form and rounded corners are among 
such elements that should be ignored in the 
infringement analysis. See, e.g., id.

Our case law does not support Samsung's position. In 
Richardson, the design patent at issue depicted a 
multifunction tool with numerous components that were 
"dictated by their functional purpose." 597 F.3d at 1294. 
But the claim construction in Richardson did not exclude 
those components in their entirety. Rather, the claim 
construction included the ornamental aspects of those 
components: "the standard shape of the hammer-head, 
the diamond-shaped flare of the crow-bar and the top of 
the jaw, the rounded neck, the orientation of the crow-
bar relative to the head of the tool, and the plain, 
undecorated handle." Richardson v. Stanley Works, 
Inc., 610 F. Supp. 2d 1046, 1050 (D. Ariz. 2009). That 
construction was affirmed on appeal. Richardson, 597 
F.3d at 1294. As such, the language "dictated by their 
functional purpose" in Richardson was only a 
description of the facts there; it did not establish a [**26]  
rule to eliminate entire elements from the claim scope 
as Samsung argues.

Our case law likewise does not support Samsung's 
proposed rule of eliminating any "structural" aspect from 
the claim scope. Samsung arrives at its proposed rule 
by selecting a few words from the following statement in 
Lee: "[d]esign patents do not and cannot include claims 
to the structural or functional aspects of the article . . . ." 
838 F.2d at 1188. But that statement addressed design 
patent validity. See id. (quoting 37 C.F.R. § 1.153(a) on 
a design patent application requirement).  [*999]  It did 
not specify a rule, as Samsung represents, to eliminate 
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elements from the claim scope of a valid patent in 
analyzing infringement.

More directly applicable to the claim scope issue at 
hand, Lee stated elsewhere that "it is the non-functional, 
design aspects that are pertinent to determinations of 
infringement." Id. (footnote omitted). That principle was 
properly reflected in this case in the district court's 
construction of the design patents as claiming only "the 
ornamental design" as shown in the  [***1963]  patent 
figures. J.A. 01390-91. Samsung has not persuasively 
shown how the district court's claim constructions were 
legally erroneous under Lee or Richardson. See 
Richardson, 597 F.3d at 1295 (noting [**27]  that 
"discounting of functional elements must not convert the 
overall infringement test to an element-by-element 
comparison").

Samsung asserted alternatively during oral argument 
that the jury should have been instructed to compare the 
accused Samsung smartphones to the "overall 
ornamental appearance" of a patented design, instead 
of simply "the overall appearance" as the district court 
provided. Oral Arg. 4:06-4:25, 5:54-6:10. According to 
Samsung, "crucially, what's missing there is the word 
'ornamental.'" Id. at 4:25-4:28. But HN14 jury 
instructions are reviewed "as a whole" to determine 
whether "the substance of the applicable law was [not] 
fairly and correctly covered" such that the alleged error 
was prejudicial. See Gantt, 717 F.3d at 706 (quoting 
Swinton, 270 F.3d at 802) (alteration in original). The 
jury instructions, as a whole, already limited the scope 
of the asserted design patents to the "ornamental" 
elements through the claim constructions as discussed 
earlier: the design patents were each construed as 
claiming "the ornamental design" as shown in the patent 
figures. J.A. 01390-91. As such, Samsung has failed to 
show prejudicial error in the jury instructions as a whole 
that would warrant a new trial.
b. Actual Deception [**28]  and Role of Prior Art

Samsung further contends that the infringement 
instruction was erroneous for stating that actual 
deception was not required, and for providing guidelines 
in considering prior art. HN15 A design patent is 
infringed if an ordinary observer would have been 
deceived: "if, in the eye of an ordinary observer, giving 
such attention as a purchaser usually gives, two designs 
are substantially the same, if the resemblance is such 
as to deceive such an observer, inducing him to 
purchase one supposing it to be the other, the first one 
patented is infringed by the other." Gorham Co. v. 
White, 81 U.S. 511, 528, 20 L. Ed. 731 (1872). 

Moreover, an infringement analysis must include a 
comparison of the asserted design against the prior art: 
"[i]f the accused design has copied a particular feature 
of the claimed design that departs conspicuously from 
the prior art, the accused design is naturally more likely 
to be regarded as deceptively similar to the claimed 
design, and thus infringing." Egyptian Goddess, Inc. v. 
Swisa, Inc., 543 F.3d 665, 678 (Fed. Cir. 2008) (en 
banc).

These holdings from Gorham and Egyptian Goddess 
were reflected in the infringement instruction here, and 
Samsung does not contend otherwise. Samsung argues 
instead that the portions in the infringement instruction 
highlighted below made the jury consider [**29]  a lack of 
actual deception irrelevant and led the jury to disregard 
the prior art:

Two designs are substantially the same if, in the 
eye of an ordinary observer, giving such attention 
as a purchaser usually gives, the resemblance 
between  [*1000]  the two designs is such as to 
deceive such an observer, inducing him to 
purchase one supposing it to be the other. You do 
not need, however, to find that any purchasers 
actually were deceived or confused by the 
appearance of the accused Samsung products. . . .

This determination of whether two designs are 
substantially the same will benefit from comparing 
the two designs with prior art. You must familiarize 
yourself with the prior art admitted at trial in making 
your determination of whether there has been direct 
infringement.

You may find the following guidelines helpful to 
your analysis . . . .

J.A. 1394 (emphases added).

We conclude instead that the jury instruction simply 
clarified that actual deception was not required, which is 
an accurate reflection of the analysis in Gorham. See 81 
U.S. at 530 (crediting expert opinions "that ordinary 
purchasers would be likely to mistake the [accused] 
designs for the [patented design]").

We also conclude that the jury instruction [**30]  
expressly required that each juror "must" consider the 
prior art admitted at trial. J.A. 1394 ("You must 
familiarize yourself with the prior art admitted at trial in 
making your determination of whether there has been 
direct infringement."). The jury instruction's guidelines 
did not reduce the entire prior art analysis to a mere 
option as Samsung contends.
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Samsung again has failed to show that "when, looking 
to the instructions as a whole, the substance of the 
applicable law was [not] fairly and correctly covered." 
See Gantt, 717 F.3d at 706 (quoting Swinton, 270 F.3d 
at 802) (alteration in original).
2. Supporting Evidence

Samsung contends that the infringement verdict was not 
supported by substantial evidence.  [***1964]  
Samsung's contentions, however, are premised on the 
same issues—functionality, actual deception, and 
comparison to prior art—it raises in the context of the 
jury instructions. See, e.g., Appellants' Br. 27 ("The 
uncontroverted evidence at trial showed the claimed 
features in Apple's design patents to be overwhelmingly 
not ornamental, but structural or functional.").

Having rejected the jury instruction challenges, we 
likewise find Samsung's parallel substantial evidence 
complaints unpersuasive. Apple's witnesses provided 
sufficient [**31]  testimonies to allow the jury to account 
for any functional aspects in the asserted design 
patents. Additionally, the witnesses testified on the 
similar overall visual impressions of the accused 
products to the asserted design patents such that an 
ordinary observer would likely be deceived. Apple's 
experts also testified about the differences between the 
asserted patents and both the prior art and other 
competing designs. The jury could have reasonably 
relied on the evidence in the record to reach its 
infringement verdict.
3. Preclusion of Evidence

Samsung also appeals the district court's preclusion of 
testimony on Samsung's independent development of 
its F700 phone that pre-dated the iPhone to rebut an 
allegation of copying. The evidence on the F700 was 
previously excluded as a prior art reference under a 
Rule 37 sanction due to Samsung's failure to timely 
disclose the evidence during discovery, which Samsung 
does not challenge.

The district court found that Samsung's witness did not 
design any of the accused devices and was unaware 
that any of the accused devices was based on the F700. 
 [*1001]  The district court thus determined that the 
proffered testimony of Samsung's witness would have 
limited [**32]  probative value on the question of whether 
Samsung copied any of Apple's design patents because 
she lacked first-hand knowledge relevant to the 
underlying issue. As a result, the district court concluded 
that the limited probative value of the testimony was 
outweighed by the likelihood that it would be considered 

by the jury for the prohibited purpose under the earlier 
Rule 37 sanction. We find that the district court acted 
within its discretion in precluding Samsung's proffered 
testimony to rebut an allegation of copying.

We conclude that there was no prejudicial legal error in 
the infringement jury instructions on the three issues 
that Samsung raises: functionality, actual deception, 
and comparison to prior art. We further conclude that 
the district court did not abuse its discretion in excluding 
Samsung's evidence of independent development and 
that there was substantial evidence to support the jury's 
infringement findings. We therefore affirm the district 
court's denial of Samsung's motion for judgment as a 
matter of law on design patent infringement and 
Samsung's alternative motion for a new trial.
B. Damages

Finally, with regard to the design patents, Samsung 
argues that the district court [**33]  legally erred in 
allowing the jury to award Samsung's entire profits on its 
infringing smartphones as damages. The damages, 
according to Samsung, should have been limited to the 
profit attributable to the infringement because of "basic 
causation principles . . . ." Appellants' Br. 36-37. 
Samsung contends that "Apple failed to establish that 
infringement of its limited design patents . . . caused any 
Samsung sales or profits." Id. at 40. Samsung further 
contends that consumers chose Samsung based on a 
host of other factors. Id.

These "causation" arguments, however, advocate the 
same "apportionment" requirement that Congress 
rejected. See Nike, Inc. v. Wal-Mart Stores, Inc., 138 
F.3d 1437, 1441 (Fed. Cir. 1998). "Apportionment . . . 
required [the patentee] to show what portion of the 
infringer's profit, or of his own lost profit, was due to the 
design and what portion was due to the article itself. . . . 
HN16 The Act of 1887, specific to design patents, 
removed the apportionment requirement . . . ." Id. The 
provisions in the Act of 1887 on design patent 
infringement damages were subsequently codified in 
Section 289 of Title 35. Id. at 1440-43 (containing a 
detailed and thorough discussion of the legislative 
history that need not be repeated here).

Section 289 now provides:

HN17 Whoever during the term of a [**34]  patent 
for a design, without license of the owner, (1) 
applies the patented design, or any colorable 
imitation thereof, to any article of manufacture for 
the purpose of sale, or (2) sells or exposes for sale 
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any article of manufacture to which such design or 
colorable imitation has been applied shall be liable 
to the owner to the extent of his total profit, but not 
less than $250, recoverable in any United States 
district court having jurisdiction of the parties.

 [***1965]  Nothing in this section shall prevent, 
lessen, or impeach any other remedy which an 
owner of an infringed patent has under the 
provisions of this title, but he shall not twice recover 
the profit made from the infringement.

35 U.S.C. § 289 (emphasis added). HN18 In reciting 
that an infringer "shall be liable to the owner to the 
extent of [the infringer's] total profit," Section 289 
explicitly authorizes the award of total profit from the 
article of manufacture bearing the patented  [*1002]  
design.1 Several other courts also concluded that 
Section 289 authorizes such award of total profit. See 
Schnadig Corp. v. Gaines Mfg. Co., 620 F.2d 1166, 
1171 (6th Cir. 1980); Henry Hanger & Display Fixture 
Corp. of Am. v. Sel-O-Rak Corp., 270 F.2d 635, 643-44 
(5th Cir. 1959); Bergstrom v. Sears, Roebuck & Co., 
496 F. Supp. 476, 495 (D. Minn. 1980). The clear 
statutory language prevents us from adopting a 
"causation" rule as Samsung urges.

Samsung continues its quest for apportionment by 
arguing, alternatively, that the profits awarded should 
have been limited to the infringing "article of 
manufacture," not the entire infringing product. 
Samsung argues for limiting the profits awarded to "the 
portion of the product as sold that incorporates or 
embodies the subject matter of the patent." Appellants' 
Br. 38. Samsung contends that the Second Circuit had 
"allowed an award of infringer's profits from the patented 
design of a piano case but not from the sale of the entire 
piano . . . ." Id. These Second Circuit opinions, however, 
addressed a factual situation where "[a] purchaser 
desiring a piano of a particular manufacturer may have 
the piano placed in any one of several cases dealt in by 
the maker." Bush & Lane Piano Co. v. Becker Bros., 
222 F. 902, 903 (2d Cir. 1915). That factual situation 
occurred in the context of the commercial practice in 
1915 in which ordinary purchasers regarded a piano 
and a piano case as distinct articles of manufacture. 

1 Amici 27 Law Professors argues that an award of a 
defendant's entire profits for design patent [**35]  infringement 
makes no sense in the modern world. Those are policy 
arguments that should be directed to Congress. HN19 We are 
bound by what the statute says, irrespective of policy 
arguments that may be made against it.

The facts at hand are different. [**36]  The innards of 
Samsung's smartphones were not sold separately from 
their shells as distinct articles of manufacture to ordinary 
purchasers. We thus do not agree with Samsung that 
these Second Circuit cases required the district court to 
limit the damages for design patent infringement in this 
case.

We agree with the district court that there was no legal 
error in the jury instruction on the design patent 
damages. Samsung does not argue a lack of substantial 
evidence to support the damages awards under the 
district court's jury instruction. We therefore affirm the 
damages awarded for design patent infringements.
III. Utility Patents

Finally, Samsung challenges the validity of claim 50 of 
the '163 patent and claim 8 of the '915 patent. Samsung 
also challenges the damages awarded for utility patent 
infringement.
A. Validity

1. Indefiniteness of Claim 50 of the '163 Patent

Claim 50 of the '163 patent relates to a user interface 
feature in which a user's double tapping on a portion of 
an electronic document causes the portion to be 
enlarged and "substantially centered" on the display. 
'163 patent, claim 50. Samsung contends that claim 50 
is indefinite because the '163 patent provides "no 
objective standard to measure the scope of the term 
'substantially centered.'" [**37]  Appellants' Br. 66.

Samsung's complaint about a lack of an "objective 
standard [of] measure" is seeking a level of precision 
that exceeds the definiteness required of valid patents. 
HN20 "The definiteness requirement . . . mandates 
clarity, while recognizing  [*1003]  that absolute precision 
is unattainable." Nautilus, Inc. v. Biosig Instruments, 
Inc., 134 S. Ct. 2120, 2129, 189 L. Ed. 2d 37 (2014). 
Given this recognition, "a patent is invalid for 
indefiniteness if its claims, read in light of the 
specification delineating the patent, and the prosecution 
history, fail to inform, with reasonable certainty, those 
skilled in the art about the scope of the invention." Id. at 
2124.

Samsung, however, points to no evidence showing that 
skilled artisans would find the element "substantially 
centered" as lacking reasonable certainty in its scope. In 
contrast, Apple's expert explained that the "padding" 
allowed in the '163 patent provides skilled artisans with 
enough information to understand what "substantially 
centered" means in the patent. J.A. 41907-09. Apple's 
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expert cites a discussion in the specification of an 
embodiment referring to the figure reproduced below 
 [***1966]  where the enlarged portion of the document is 
essentially centered except for "a predefined amount of 
padding along the sides of the display." See '163 patent 
col. [**38]  17 ll. 26-30.

Apple thus presented evidence to show that skilled 
artisans would interpret "substantially centered" in the 
'163 patent to mean essentially centered except for a 
marginal spacing to accommodate ancillary graphical 
user interface elements. We are not persuaded by 
Samsung's attempt to discredit this expert testimony. 
We therefore agree with the district court that Samsung 
failed to carry its burden in challenging the validity of 
claim 50 of the '163 patent for indefiniteness.
2. Anticipation of Claim 8 of the '915 Patent

Claim 8 of the '915 patent describes a computer-based 
method for distinguishing between scrolling and gesture 
(such as zooming) operations on a touch screen. '915 
patent, claim 8. The dispute centers on whether a prior 
art reference, the Nomura patent application, taught the 
"event object" element in claim 8. The claim recites 
"event object" in the context such as: "creating an event 
object in response to the user input; determining 
whether the event object invokes a scroll or gesture 
operation . . . ." Id. Samsung contends that the 
"movement history" in Nomura inherently disclosed the 
"event object" in claim 8 based on the opinion of its 
expert. Appellants' Br. 64-65.

Apple, however, rebuts with its own expert [**39]  
testimony. Apple's expert explained that "event objects" 
in claim 8 refers to a particular "programming 
construct[]" and that there were many potential 
programming alternatives that Nomura could have used 
to implement the "movement history" it disclosed. J.A. 

43636-37. According to the explanation by Apple's 
expert, Nomura did not inherently disclose the claimed 
"event object." We find that a reasonable jury could 
have credited the testimony of Apple's expert over 
Samsung's expert. Thus, we agree with the district court 
that  [*1004]  there was substantial evidence to support 
the jury's finding that claim 8 of the '915 patent was not 
anticipated.
B. Damages

Apple advanced at trial both lost profits and reasonable 
royalty damages theories. The jury determined that for 
certain Samsung phones found to infringe the '915 
patent, no reasonable non-infringing alternative was 
available, and thus lost profits was an appropriate 
measure of damages. For the other Samsung phones 
found to infringe Apple's utility patents-in-suit, the jury 
determined that an award of lost profits was not 
supported, and thus awarded Apple a reasonable 
royalty for Samsung's infringement.
1. Lost Profits for Infringement of the '915 Patent

HN21 "To recover lost profits, [**40]  the patent owner 
must show causation in fact, establishing that but for the 
infringement, he would have made additional profits." 
Grain Processing Corp. v. Am. Maize-Prods., 185 F.3d 
1341, 1349 (Fed. Cir. 1999). The patentee must "take[] 
into account any alternatives available to the infringer." 
Id. at 1351. "[M]arket sales of an acceptable 
noninfringing substitute often suffice alone to defeat a 
case for lost profits." Id. at 1352.

Samsung argues that lost profits should not have been 
awarded because the evidence showed the existence of 
non-infringing substitutes. Specifically, Samsung 
contends that two Samsung phones, found to have not 
infringed the '915 patent, should have been considered 
by the jury as non-infringing substitutes. Samsung 
further asserts that Apple failed to prove consumer 
preference of the '915 patent's technology over a 
purportedly comparable feature available in the two non-
infringing Samsung phones.

However, "the '[m]ere existence of a competing device 
does not make that device an acceptable substitute.'" 
Presidio Components, Inc. v. Am. Tech. Ceramics 
Corp., 702 F.3d 1351, 1361 [***1967]  (Fed. Cir. 2012) 
(quoting TWM Mfg. Co. v. Dura Corp., 789 F.2d 895, 
901 (Fed. Cir. 1986)) (alteration in original). The mere 
existence of noninfringing phones is all Samsung is 
relying on to attack the jury's verdict. For example, 
Samsung points to no evidence to support its assertion 
that the two noninfringing phones included a feature 
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comparable to the one claimed [**41]  in the '915 patent.

In contrast, there was substantial evidence to support 
the jury's refusal to consider the two phones asserted by 
Samsung as non-infringing substitutes. Of these two 
phones, one had significantly different features, such as 
a slide-out physical keyboard in combination with a 
small, low-resolution screen. See Kaufman Co. v. 
Lantech, Inc., 926 F.2d 1136, 1142 (Fed. Cir. 1991) 
(HN22 "To be deemed acceptable, the alleged 
acceptable noninfringing substitute must not have a 
disparately higher price than or possess characteristics 
significantly different from the patented product."). And 
the other phone was never sold by a U.S. carrier. See 
Grain Processing, 185 F.3d at 1349 (HN23 "[T]o be an 
acceptable non-infringing substitute, the product or 
process must have been available or on the market at 
the time of infringement."). The jury could have 
reasonably found that these two Samsung phones were 
not acceptable alternatives. Samsung's unsupported 
assertion to the contrary fails to show a lack of 
substantial evidence supporting the awards of lost 
profits.
2. Reasonable Royalty

Samsung argues that Apple's expert in the damages 
retrial, Ms. Davis, offered only a cursory explanation of 
how she arrived  [*1005]  at the royalty rates she 
calculated based on the Georgia-Pacific factors. 
Samsung complains specifically [**42]  about Ms. 
Davis's testimony that the evidence of demand from her 
lost profits analysis was "also relevant to the 
determination of the amount of reasonable royalties." 
Appellants' Br. 72.

Samsung does not dispute that Ms. Davis sufficiently 
explained her analysis of demand in the lost profit 
context. Samsung is only challenging that she did not 
repeat the same information with all of the details in 
testifying about her reasonable royalty calculation. 
However, Ms. Davis expressly testified that the demand 
factor for lost profits was also relevant to the 
determination of a reasonable royalty. J.A. 50651-52 
("Q. Is this issue of demand relevant to any category of 
damages other than lost profits? A. Yes. It's relevant to 

the determination of the amount of reasonable 
royalties."). A reasonable jury could refer to Ms. Davis's 
testimony from an earlier context and appropriately 
weigh the evidence in considering Ms. Davis's 
calculation on the royalty rates. Moreover, Ms. Davis's 
testimony included additional substance on the Georgia-
Pacific factors. For example, Ms. Davis expressly 
considered the cost to Samsung of being out of the 
market long enough to design around the patents, the 
profits [**43]  attributable to Samsung's use of the 
patented technology, and the commercial relationship 
between the parties. Taken as a whole, Ms. Davis's 
testimony provided sufficient evidence to support the 
jury's reasonable royalty awards in the damages retrial.

Finally, Samsung complained that Apple's expert in the 
first damages trial, Mr. Musika, failed to explain his 
Georgia-Pacific analysis and identified no evidence 
supporting his royalty rates. Upon Apple's response, 
Samsung acknowledges that Mr. Musika did in fact 
identify and discuss specific Georgia-Pacific factors and 
that Mr. Musika referred to an exhibit during his 
testimony. Samsung now contends that the analysis 
was not meaningful and the cited exhibit did not discuss 
the Georgia-Pacific's factors at all. Samsung's fault-
finding is meritless.

We therefore affirm the district court's denial of 
Samsung's motion for judgment as a matter of law on 
the invalidity of claim 50 of the '163 patent and claim 8 
of the '915 patent, as well as the damages awarded for 
utility patent infringement. We also affirm the district 
court's denial of Samsung's motions for a new trial on 
these same issues. We remand for immediate entry of 
final judgment on all damages awards [**44]  not 
predicated on Apple's trade dress claims and for any 
further proceedings necessitated by our decision to 
vacate the jury's verdicts on the unregistered and 
registered trade dress claims.

AFFIRMED-IN-PART, REVERSED-IN-PART, 
VACATED-IN-PART and REMANDED

COSTS

Each party shall bear its own costs.

End of Document
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Opinion

 [*609]  RAWLINSON, Circuit Judge:

Plaintiffs, a putative class of owners of Microsoft 
Corporation's (Microsoft) Xbox 360® video game 
console (Xbox), appeal from the stipulated dismissal 
with prejudice of their lawsuit and from the order striking 
their class allegations. In striking the class allegations, 
the district court deferred to an earlier class certification 
denial order involving a similar putative class. See 
Baker v. Microsoft Corp., 851 F. Supp.2d 1274, 1276 
(W.D. Wash. 2012) (citing In re Microsoft Xbox 360 
Scratched Disc Litig., No. C07-1121, 2009 U.S. Dist. 
LEXIS 109075, 2009 WL 10219350 (W.D. Wash. Oct. 5, 
2009) (Scratched Disc Litigation)). We have jurisdiction 
pursuant to 28 U.S.C. § 1291 and reverse the order 
striking the class action allegations because the district 
court misapplied the law as established in Wolin v. 
Jaguar Land Rover N. Am., LLC, 617 F.3d 1168, 1173 
(9th Cir. 2010), constituting an abuse of discretion.

I. BACKGROUND

This case involves an alleged design defect in the Xbox 
console that gouges game discs. See Baker, 851 F. 
Supp.2d at 1275. Plaintiffs [**4]  specifically alleged that 
the Xbox optical disc drive is unable to withstand even 
the smallest of vibrations, and that during normal game 
playing conditions discs spin out of control and crash 
into internal console components, resulting in scratched 
discs that are rendered permanently unplayable. 
Microsoft countered that the overwhelming majority of 
Xboxes do not manifest the alleged defect—only 0.4% 
of Xbox owners have reported disc scratching—and that 
the cause of any disc scratching is consumer misuse, 
not a product defect.
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A. SCRATCHED DISC LITIGATION

In 2007, other Xbox owners sued Microsoft, alleging 
claims similar to those asserted in this case. These 
cases were consolidated before United States District 
Judge John Coughenour. See Scratched Disc Litig., 
2009 U.S. Dist. LEXIS 109075, 2009 WL 10219350, at 
*1—*2. Judge Coughenour denied class certification on 
the basis that individual issues of fact and law 
predominated over common issues of fact and law. See 
2009 U.S. Dist. LEXIS 109075, [WL] at *5—*6.

Judge Coughenour relied heavily on the reasoning from 
another district court decision, Gable v. Land Rover N. 
Am., Inc., No. CV07-0376, 2008 U.S. Dist. LEXIS 
82996, 2008 WL 4441960 (C.D. Cal. Sept. 29, 2008), 
rev'd, Wolin, 617 F.3d at 1176. See Scratched Disc 
Litig., 2009 U.S. Dist. LEXIS 109075, 2009 WL 
10219350, at *6. The putative class action plaintiffs in 
Gable alleged that the Land Rover LR3 had a defect in 
its alignment that caused uneven, premature tire wear. 
See [**5]  Gable, 2008 U.S. Dist. LEXIS 82996, 2008 
WL 4441960, at  [*610]  *1.1 In opposing class 
certification, defendant Land Rover argued that because 
the alleged defect did not manifest in every vehicle, an 
individual inquiry would be required to ascertain whether 
any given class member experienced the defect. See 
2008 U.S. Dist. LEXIS 82996, [WL] at *3. Land Rover 
also asserted that because tires have a limited useful 
life, an individual inquiry would be required to determine 
whether any given tire wear resulted from a defect and 
not another cause, such as individual driving habits. See 
id. The district court agreed with Land Rover, and 
denied class certification because the plaintiffs failed to 
demonstrate that the purported defect manifested in a 
majority of vehicles. See 2008 U.S. Dist. LEXIS 82996, 
[WL] at *4—*5. The district court did not address Land 
Rover's causation argument.

In Scratched Disc Litigation, Judge Coughenour 
reasoned that, like the Land Rover owners in Gable, 
most Xbox owners have not experienced the purported 
defect. See Scratched Disc Litig., 2009 U.S. Dist. LEXIS 
109075, 2009 WL 10219350, at *7. Judge Coughenour 
focused on the fact that the defect asserted by the Xbox 
plaintiffs [**6]  "actually manifest[ed] in fewer than one 

1 In particular, the plaintiffs contended that the front of each of 
the vehicle's rear tires was farther out from the center line than 
the back of each tire, a condition the district court described as 
"duck-footed." Gable, 2008 U.S. Dist. LEXIS 82996, 2008 WL 
4441960, at *1.

percent" of the total number of consoles purchased. 
2009 U.S. Dist. LEXIS 109075, [WL] at *6. The vast 
number of satisfied purchasers who experienced no 
defect before replacing the rapidly obsolescing game 
systems were determined to have received the benefit 
of the bargain. See id. Because not all purchasers 
sustained damages under this rationale, Judge 
Coughenour ruled that the need to consider damages 
on an individual basis "preclude[d] the certification" of 
the class of Xbox owners. Id.

Judge Coughenour rejected the Xbox plaintiffs' attempt 
to distinguish Gable on the basis that the design defect 
existed in every Xbox console and could only stem from 
one cause, whereas in Gable "only a fraction of the 
proposed class members had actually experienced the 
defect and because misalignment could have many 
different causes." Id. Judge Coughenour observed that 
the Xbox plaintiffs and the Gable plaintiffs both asserted 
a defect involving a common design flaw. The 
circumstance that prevented class certification in both 
cases was the lack of uniform manifestation of the 
acknowledged design flaw. See id.

Although the district court in Gable refrained from 
engaging in an exhaustive causation analysis, Judge 
Coughenour [**7]  nevertheless cited Gable for the 
notion that individual issues of causation predominate 
because differing causes may have produced the same 
defect. See id. According to Judge Coughenour, "[E]ven 
if one link of [the causation] chain is a design defect, the 
other links are unique to each plaintiff and require 
individual attention. . . ." Id. The required individual 
attention to issues of law and fact ruled out class 
certification. See id.

B. WOLIN DECISION

Ten months after dismissal of Scratched Disc Litigation, 
we reversed the Gable decision upon which Judge 
Coughenour had so heavily relied in denying class 
certification. See Wolin, 617 F.3d at 1170, 1176. We 
concluded that the district court in Gable "erred when it 
concluded, without discussion, that certification is 
inappropriate because [plaintiffs] did not prove that the 
defect manifested in a majority of the class's vehicles. . . 
." Id. at 1173. Indeed, in the past, "we have held that 
HN1 proof of the manifestation of a defect is not a 
prerequisite to class certification." Id. (citing Blackie v. 
Barrack, 524 F.2d 891, 901 (9th  [*611]  Cir. 1975)). We 
observed that rather than challenging the predominance 
of common legal and factual issues, Land Rover was 
actually arguing the merits of the case. See id. We 
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concluded that while "individual [**8]  factors may affect 
premature tire wear, they do not affect whether the 
vehicles were sold with an alignment defect." Id.

[W]e reject[ed] Land Rover's suggestion that 
automobile defect cases can categorically never be 
certified as a class. Gable and Wolin assert[ed] that 
the defect exists in the alignment geometry, not in 
the tires, that Land Rover failed to reveal material 
facts in violation of consumer protection laws, and 
that Land Rover was unjustly enriched when it sold 
a defective vehicle. All of these allegations are 
susceptible to proof by generalized evidence.

Id.

Land Rover also asserted that the claims of plaintiffs 
Gable and Wolin were not typical because the wear on 
their tires was not attributable to misalignment. See id. 
at 1175. We were not persuaded to this view because 
Land Rover failed to identify any defenses that were 
unique to Gable and Wolin. See id. We decided that 
regardless of when the premature tire wear was 
experienced, the fact remained that all class members 
at some point experienced the same injury due to the 
same defect. The timing of the defect affected the 
amount of damages, not the appropriateness of class 
certification. See id. In sum, we held that HN2 the 
requirement of typicality "can [**9]  be satisfied despite 
different factual circumstances surrounding the 
manifestation of the defect." Id. (citation omitted). We 
concluded that Gable, Wolin, and the other class 
members could have a viable claim against Land Rover 
regardless of how the defect manifested in the individual 
vehicles. See id. We ruled that the asserted alignment 
defect, the asserted violation of warranty, and the 
asserted unjust enrichment due to the lessened value of 
the vehicles were "issues common to all class members 
. . ." Id. at 1176.

The district court in this case determined that our ruling 
in Wolin did not undermine the causation analysis 
articulated in Scratched Disc Litigation, and that comity 
required deferral to the earlier certification order. See 
Baker, 851 F. Supp.2d at 1279-81 (striking the class 
action allegations from the complaint). The district court 
noted that no Ninth Circuit or Supreme Court precedent 
articulated the mechanism by which comity was to 
operate; thus it adopted the suggestion of the American 
Law Institute (ALI) that a prior denial of class 
certification on the same subject matter by a different 
district court judge be given a rebuttable presumption of 
correctness. See id. at 1278. The district court then 

determined that [**10]  the presumption had not been 
rebutted, and deferred to Judge Coughenour's prior 
decision. See id. at 1280.

Plaintiffs initially petitioned for an interlocutory appeal, 
which was denied. The parties subsequently stipulated 
to dismiss the case with prejudice, and the district court 
approved the stipulation. Plaintiffs timely appealed.2

 [*612]  II. DISCUSSION

A. JURISDICTION

Microsoft contends that we lack jurisdiction to consider 
this appeal because the voluntary dismissal with 
prejudice did not create appellate jurisdiction. [**11]  
HN3 Because jurisdiction is a threshold issue, we 
resolve this matter before addressing the merits. See 
Maya v. Centex Corp., 658 F.3d 1060, 1068 (9th Cir. 
2011).

Microsoft takes the position that a voluntary dismissal 
with prejudice does not sufficiently affect the merits of 
the substantive claims to constitute an appealable final 
judgment.3 However, we rejected a similar argument in 
Berger, where as in this case, the parties stipulated to 
dismissal of the case with prejudice following denial of a 
class certification motion. 741 F.3d at 1064. Like 
Microsoft, the defendant in Berger challenged our 
jurisdiction over an appeal resulting from stipulated 
dismissal of a putative class action. See id. at 1065. We 

2 Courts have grappled with the balance between preventing 
repeated frivolous efforts to certify a class and preserving due 
process rights. See, e.g., In re Bridgestone/Firestone, Inc., 
Tires Products Liab. Litig., 333 F.3d 763, 768-69 (7th Cir. 
2003) (binding putative class members whether or not 
named). Despite the Supreme Court's recognition of "policy 
concerns relating to use of the class action device," the Court 
rejected the Seventh Circuit's approach and decided that 
"principles of stare decisis and comity among courts" would 
have to "mitigate the sometimes substantial costs of similar 
litigation brought by different plaintiffs." Smith v. Bayer Corp., 
564 U.S. 299, 131 S.Ct. 2368, 2381, 180 L. Ed. 2d 341 (2011). 
The district court's application of the ALI proposal may be 
viewed as an effort to reconcile these values and follow the 
Supreme Court's guidance in Smith.

3 Microsoft also contends that because the Plaintiffs 
unsuccessfully moved for interlocutory appeal under Rule 
23(f), they must litigate the merits of their claims to final 
judgment [**12]  to obtain appellate review. However, 
Microsoft has not presented a principled basis for this 
proposed distinction between the present case and Berger.
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disagreed, ruling that HN4 "in the absence of a 
settlement, a stipulation that leads to a dismissal with 
prejudice does not destroy the adversity in that 
judgment necessary to support an appeal. . . ." Id. at 
1064. We distinguished a stipulated dismissal without a 
settlement from a stipulated dismissal with a settlement. 
The former retains sufficient adversity to sustain an 
appeal. The latter does not. See id. at 1065.

As this case did not involve a settlement, Berger 
establishes that "[w]e have jurisdiction under 28 U.S.C. 
§ 1291 because a dismissal of an action with prejudice, 
even when such dismissal is the product of a stipulation, 
is a sufficiently adverse—and thus appealable—final 
decision." Id.4

B. Striking of Class Action Allegations From the 
Complaint

Judge Martinez struck the Xbox Plaintiffs' class action 
allegations from the complaint based largely on Judge 
Coughenour's finding in Scratched Disc Litigation that 
individual issues of causation predominated in that 
earlier Xbox defect case.  [*613]  See Baker, 851 F. 
Supp.2d at 1276-77. Judge Martinez determined that, 
although Wolin reversed the holding in Gable that Judge 
Coughenour relied on, Wolin did not undermine the 
causation analysis set forth in Scratched Disc Litigation. 

4 Our decision in Huey v. Teledyne, Inc., 608 F.2d 1234 (9th 
Cir. 1979), is not to the contrary. There, putative class plaintiff 
Huey's motion for class certification was denied in the district 
court. Id. at 1236. Subsequently, Huey's individual action was 
called for trial, but Huey made no appearance; accordingly, 
the district court dismissed Huey's action for want of 
prosecution. Id. Huey attempted to appeal the denial of class 
certification, but this court explained that it lacked jurisdiction 
over the appeal. We explained that the strong policy of giving 
trial judges the ability "to achieve the orderly and expeditious 
disposition of cases" meant that plaintiffs who had failed to 
prosecute their claims lost the ability to appeal the denial of 
class certification. Id. at 1239 (quoting Sullivan v. Pacific 
Indem. Co., 566 F.2d 444, 445-46 (3rd Cir. 1977)).

However, Huey does not control here. Unlike that 
proceeding, [**13]  Baker did not fail to appear before the 
district court after the class action allegations were struck. In 
fact, Baker stipulated to dismiss his individual claim, giving up 
a valuable right in the process. Our cases recognize that a 
stipulated dismissal of an individual claim is an adverse and 
appealable final judgment, Berger, 741 F.3d at 1065, as does 
a leading treatise. See 7B Charles Allan Wright, Arthur R. 
Miller, & Mary Kay Kane, Federal Practice & Procedure § 1802 
(3d ed. 2005).

See id. at 1279-80. We do not agree.

Judge Martinez cited Judge Coughenour's description of 
the causation analysis in Gable for the notion that 
individual issues of causation predominated in this case. 
He observed that Judge Coughenour found 
persuasive [**14]  the analysis in Gable discussing 
alternative causes of tire defect manifestation, and that 
Judge Coughenour followed that reasoning in 
determining that individual issues of causation 
predominated in Scratched Disc Litigation. See id. at 
1279. Judge Martinez's order applied this same 
causation analysis to reach his conclusion that "[t]he 
discs at issue in this case are analogous to the tires at 
issue in Gable/Wolin because, as Judge Coughenour 
recognized, both products may be damaged for any 
number of reasons . . ." Id. This discussion reveals that 
Judge Martinez relied heavily on Gable for its causation 
analysis.

Judge Martinez determined that "nothing in Wolin 
undermines Judge Coughenour's causation analysis . . 
." Id. at 1280. However, our reading of Wolin leads to a 
different conclusion. In Wolin, we expressly and 
specifically rejected the notion that individual 
manifestations of the defect precluded resolution of the 
claims on a class-wide basis. We held that "[a]lthough 
individual factors may affect premature tire wear, they 
do not affect whether the vehicles were sold with an 
alignment defect." 617 F.3d at 1173. We were not 
persuaded by Land Rover's efforts to distinguish the 
representative plaintiffs' claims from those of [**15]  
other prospective class members. We noted that all 
prospective class members alleged the same injury from 
a defective alignment in their vehicles. All prospective 
class members sought recovery pursuant to the same 
legal theories, and Land Rover failed to identify any 
defenses that were unique to the representative 
plaintiffs. See id. at 1175. In Wolin, we clarified that the 
individual manifestations of the defect were relevant "to 
the extent of [plaintiffs'] damages and not whether 
[Gable and Wolin] possess the same interest and 
suffered the same injury as the class members. . . ." Id. 
(citation, alteration, and internal quotation marks 
omitted). We concluded in Wolin:

Whether the alignment geometry was defective, 
whether Land Rover violated its Limited Warranty 
for defects within the vehicle, and whether Land 
Rover was unjustly enriched because consumers' 
vehicles are worth less due to the defect are issues 
common to all class members and can be litigated 
together. . . .
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Id. at 1176.

Similarly in this case, although individual factors may 
affect the timing and extent of the disc scratching, they 
do not affect whether the Xboxes were sold with a 
defective disc system. Plaintiffs contend that (1) 
whether [**16]  the Xbox is defectively designed and (2) 
whether such design defect breaches an express or an 
implied warranty are both issues capable of common 
proof. We agree that, as in Wolin, these issues are 
susceptible to proof by generalized evidence and do not 
require proof of individual causation. See id. at 1172-74, 
1176.

Among the common questions identified under the 
warranty claims are:

i. The existence of any express warranties made by 
Microsoft concerning the Xbox 360;

ii. The application of any such express warranties to 
the claims asserted in this action;

 [*614]  iii. Whether Microsoft has breached any of 
its express warranties, as alleged herein;

iv. The existence of any implied warranties made by 
Microsoft concerning the Xbox 360;

v. The application of any such implied warranties to 
the claims asserted in this action;

vi. Whether Microsoft has breached any of its 
implied warranties, as alleged herein; . . .

Microsoft contends that plaintiffs' express warranty claim 
is not amenable to class treatment because individual 
proof of causation is necessary to determine if there 
was a breach of its express warranty. According to 
Microsoft, like the Tire Warranty at issue in Wolin, a 
determination of whether the allegedly [**17]  defective 
Xbox disc system caused a given disc to scratch 
requires proof specific to that class member. However, 
this analogy is inapt because plaintiffs' position is that 
the design defect itself breaches the express warranty.

The most that can be said of the holding in Wolin that 
would be of assistance to Microsoft is our recognition 
that "early tire wear cases may be particularly 
problematic for plaintiffs seeking class certification . . ." 
Id. at 1173 (emphasis added). Nevertheless, in that 
case, we "reject[ed] Land Rover's suggestion that 
automobile defect cases can categorically never be 
certified as a class." Id. In Wolin, plaintiffs alleged the 
existence of a design defect, Land Rover's failure to 

reveal material facts and Land Rover's unjust 
enrichment due to the sale of defective vehicles. See id. 
We held that these allegations were "susceptible to 
proof by generalized evidence. Although individual 
factors may affect premature tire wear, they [did] not 
affect whether the vehicles were sold with an alignment 
defect." Id.

Similarly, proof that the allegedly defective disc system 
caused individual damages is not necessary to 
determine whether the existence of the alleged design 
defect breaches [**18]  Microsoft's express warranty. 
Rather, plaintiffs' breach of express warranty claim 
presents a common factual question—is there a 
defect?—and a common mixed question of law and 
fact—does that defect breach the express warranty? We 
conclude, as we did in Wolin, that the district court erred 
in finding that individual issues of causation 
predominate over these common questions. See id.

Microsoft attempts to further distinguish Wolin by 
arguing that, unlike the vehicles in Wolin, with their 
"duck-footed" tires that inevitably caused uneven, 
premature tire wear, the defect here may never 
manifest. Microsoft contends that it proved in the 
Scratched Disc Litigation that the alleged defect does 
not manifest in the vast majority of Xboxes. However, 
we debunked this argument in Wolin by referencing the 
rule from Blackie, 524 F.2d at 901, that "proof of the 
manifestation of a defect is not a prerequisite to class 
certification. . . ." Id.

What Microsoft is really arguing is that plaintiffs cannot 
prevail on the merits. See id. However, HN5 Microsoft's 
merits-based contention has no place in the 
determination of whether an action may proceed on a 
class-wide basis. When the district court relied on Gable 
to conduct this merits-based [**19]  analysis, see Baker, 
851 F. Supp.2d at 1279-80, it erred, thereby abusing its 
discretion.

Microsoft next argues that, "unlike the Wolin plaintiffs—
who alleged the alignment defect made their luxury 
vehicles 'worth less,' . . . —Plaintiffs neither claimed the 
alleged defect made Xbox 360 consoles worth less nor 
offered common evidence of damage or loss to the 
proposed  [*615]  class." This argument misconstrues 
the allegations of the complaint. Like the plaintiffs in 
Wolin, plaintiffs in this case alleged that a design defect 
diminished the value of the Xbox.

In a footnote, Microsoft also suggests that individual 
issues of state warranty law predominate for implied 
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warranty claims. However, Microsoft has not identified 
any material differences in the applicable state implied 
warranty laws that would require an individualized 
inquiry regarding the commonly asserted defect. Indeed, 
Microsoft noted in its appellate brief the similarity among 
the implied warranty statutes in Washington, California, 
Illinois, New York and Michigan.

Finally, Microsoft seeks to characterize plaintiffs' class 
action allegations as proceeding on the theory that 
Wolin created a per se rule requiring class certification 
of defect claims. Microsoft's contention [**20]  is 
premature and misses the mark. As an initial matter, 
HN6 in Wolin we did not adopt a per se rule requiring 
class certification of defect claims. Indeed, the converse 
is true. Rather than adopting a per se rule, we simply 
rejected Land Rover's suggestion that we should 
categorically decline to certify classes in automobile 
defect cases. See Wolin, 617 F.3d at 1173. Moreover, 
plaintiffs in this case never moved for class certification. 
Instead, the district court erroneously ruled that defect 
allegations are not amenable to resolution on a class-
wide basis and struck the class allegations from the 
complaint. See Baker, 851 F. Supp.2d at 1280-81. 
Microsoft makes several arguments to this court 
attempting to distinguish Wolin and to show that 
certification of this class would violate Federal Rule of 
Civil Procedure 23. However, our ruling that the district 
court's application of comity was misplaced means that 
these arguments are better addressed if and when 
plaintiffs move for class certification. It suffices for now 
to hold that because the district court misread Wolin, it 
did not account for the change in applicable law that 
made deference to Judge Coughenour's opinion 
erroneous.5

5 Although no circuit has adopted the ALI rule since its 
publication in 2010 (nor did the Supreme [**21]  Court endorse 
it in Smith), the district court misapplied the rule by relying on 
the wrong legal standard. The district court gave a 
presumption of correctness to Judge Coughenour's prior 
ruling, but improperly determined that a change in law (our 
decision in Wolin) did not rebut the presumption. In other 
words, assuming arguendo the validity of the ALI rule, the 
district court's misreading of the prior ruling rendered 
application of the presumption of comity an abuse of 
discretion. See United States v. Hinkson, 585 F.3d 1247, 1251 
(9th Cir. 2009) (en banc) (HN7 abuse of discretion to identify 
wrong legal standard); see also Barapind v. Reno, 225 F.3d 
1100, 1109 (9th Cir. 2000) (decision to dismiss under comity 
doctrine reviewed for abuse of discretion). Given that we can 
decide this case on a narrower and more well established 
ground, there is no reason to adopt the ALI rule here.

We express no opinion on whether the specific common 
issues identified in this case are amenable to 
adjudication by way of a class action, or whether 
plaintiffs should prevail on a motion for class certification 
if such a motion is filed. We hold only that the district 
court committed an error of law and abused its 
discretion when it struck the class action allegations 
from the complaint in contravention of applicable 
Ninth [**22]  Circuit precedent.

III. CONCLUSION

We conclude that we have jurisdiction over this appeal 
despite the parties' stipulation to dismiss the case 
following the district court's ruling striking the class 
action allegations. We hold that our decision in Wolin is 
controlling, and the district court's decision striking the 
class  [*616]  action allegations from the complaint 
contravened Wolin and was an abuse of discretion.

REVERSED and REMANDED for further proceedings 
consistent with this opinion.

Concur by: Carlos T. Bea

Concur

BEA, Circuit Judge, concurring in the result:

This case presents an important question of first 
impression in the federal courts of appeal: What 
principles should guide a federal district court's 
application of comity to a fellow district court's earlier 
denial of class certification, when addressing a later 
motion for class certification by a similar class of 
plaintiffs? The parties asked this question of Judge 
Martinez in the district court, who answered ("[i]n the 
absence of any specific guidance" from our court) by 
adopting the American Legal Institute's ("ALI") 
suggestion that the earlier denial of class certification be 
accorded a rebuttable presumption of correctness. 
Baker v. Microsoft Corp., 851 F. Supp. 2d 1274, 1278 
(W.D. Wash. 2012). We should be aware that [**23]  
litigants in other cases have added to the chorus of 
voices requesting guidance, reinforcing just how 
important this question is to effective adjudication of 
class action litigation. See, e.g., Ott v. Mortgage 
Investors Corp. of Ohio, 65 F. Supp. 3d 1046, 2014 WL 
6851964 at *13 (D. Or. 2014) (citing Baker, 851 F. 
Supp. 2d at 1278).

I believe our court owes it to district courts to give them 
the guidance which Judge Martinez found, quite 
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correctly, was absent. Moreover, I respectfully disagree 
with the majority opinion's assertion that this case can 
be decided on the "narrower and more well established 
ground" that Judge Martinez erred in basing his ruling 
on the tire defect cases. Maj. Op. at 19 n. 5 (citing 
Gable v. Land Rover North America, Inc., 2008 U.S. 
Dist. LEXIS 82996, 2008 WL 4441960 (C.D. Cal. Sept. 
29, 2008), rev'd sub nom Wolin v. Jaguar Land Rover 
North Am., LLC, 617 F.3d 1168 (9th Cir. 2010)). That 
simply was not the basis for Judge Martinez's ruling. 
Rather, Judge Martinez based his ruling on the only 
ground urged by Microsoft: that he should defer, for 
reasons of comity, to Judge Coughenour's denial of 
class certification in an earlier, similar class action.1 For 
that reason, I do not concur in the majority opinion. 
Instead, I would hold that a federal district court faced 
with an earlier denial of class certification in an earlier 
common dispute heard in a different district court should 
adopt the rebuttable presumption of correctness 
suggested by the ALI and adopted by Judge [**24]  
Martinez. But because I conclude that presumption was 
rebutted in this case, I concur in the result reached by 
the majority.

I. Background

First, a brief history of this action may be helpful to bring 
focus. In Gable,2 the district court denied certification of 
a class of Land Rover owners who alleged a defect in 
the wheel alignment of their vehicles that caused 
uneven, premature tire wear. The district court judge 
believed that the individual issue whether or not the 
defect actually had manifested itself by causing damage 
to the tire predominated over the common issue 
whether the car had defective wheel alignment. Gable v. 
Land Rover North America, Inc., 2008 U.S. Dist. LEXIS 
82996, 2008 WL 4441960, *5 (C.D. Cal. Sept. 29, 
2008).

A year later, District Judge Coughenour in In re 
Microsoft Xbox 360 Scratched  [*617]  Disc Litigation, 
2009 U.S. Dist. LEXIS 109075, 2009 WL 10219350 
(W.D. Wash. Oct. 5, 2009), was presented with a 
putative class of X-Box owners who, similar to plaintiffs 
here, alleged their X-Box devices had scratched their 

1 See infra footnote 5 and accompanying text.

2 Gable v. Land Rover North America, Inc., 2008 U.S. Dist. 
LEXIS 82996, 2008 WL 4441960 (C.D. Cal. Sept. 29, 2008), 
rev'd sub nom Wolin v. Jaguar Land Rover North Am., LLC, 
617 F.3d 1168 (9th Cir. 2010).

video game discs. He relied on the causation analysis of 
Gable to deny certification of the class. He reasoned 
that much as each Land Rover owner in Gable had to 
show that the alignment defect had manifested itself by 
causing tire damage in his car, so too each video game 
system owner in Microsoft Xbox 360 Scratched 
Disc [**25]  Litigation had to show that the scratching 
defect of his game console had manifested itself by 
damaging a disc. The manifested effect of the product 
defect would tend to be different as to each plaintiff's tire 
or disc. Notably, Judge Coughenour ruled against the 
plaintiffs' attempts to distinguish Gable, saying that the 
two cases presented identical questions of 
predominance of individual issues over common class 
issues. Microsoft Scratched Disc Litigation 2009 U.S. 
Dist. LEXIS 109075, [WL] at *7. That scratched disc 
case was settled later that year.

In 2010, the Ninth Circuit reversed Gable's 
determination of the predominance question. We held 
the common question whether a defect existed in the 
wheel alignment predominated over the individual 
question of the manifestation of the defective wheel 
alignment through uneven tire wear.3 Judge Martinez, 
the district court judge here, heard Microsoft's motion to 
strike class claims in 2012, and was faced with an 
unusual conundrum.

The Supreme Court had recently held that federal 
district courts are expected "to apply principles of comity 
to [**26]  each other's class certification decisions when 
addressing a common dispute." Smith v. Bayer, 564 
U.S. 299, 131 S.Ct. 2368, 2382, 180 L. Ed. 2d 341 
(2011). But no Ninth Circuit or Supreme Court 
precedent existed to interpret how principles of comity 
should be applied. Judge Martinez thus adopted the 
suggestion of the American Legal Institute ("ALI") that 
an earlier class certification decision of a different 
district court should be afforded a rebuttable 
presumption of preclusive effect. Applying this 
presumption, he held that the presumption of preclusive 
effect as to Judge Coughenour's ruling in Microsoft 
Xbox 360 Scratched Disc Litigation had not been 
rebutted, and granted the motion to strike. Judge 
Martinez did not opine on the issues raised by the 
motion to strike de novo, and the defendants did not 

3 The Ninth Circuit reversed under a different name. Wolin v. 
Jaguar Land Rover North Am., LLC, 617 F.3d 1168 (9th Cir. 
2010). Thus, Wolin refers unambiguously to the Ninth Circuit 
ruling, while Gable refers unambiguously to the district court 
ruling.
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base their motion to strike on any grounds beyond 
comity.4

Was Judge Martinez's application of comity correct? As 
I have noted, this is a question of first impression in this 
circuit, and a difficult one. And it puts the wrong 
question in this case to assert, as the majority does, that 
Judge Martinez misconstrued this court's opinion in 
Wolin.5 After  [*618]  all, in the typical comity case, 
where a US court is considering whether to give effect 
to a foreign judgment, "the mere assertion of [a] party 
that the [earlier] judgment was erroneous in law or in 
fact" does not suffice to disrupt the presumption that the 
foreign judgment be given legal effect. Asvesta v. 
Petroutsas, 580 F.3d 1000, 1011 (9th Cir. (2009)) 
(quoting Hilton v. Guyot, 159 U.S. 113, 16 S. Ct. 139, 40 
L. Ed. 95 (1895)). In those cases, a "special reason why 
the comity of this nation" should not attach is needed. 
Id. Perhaps such solicitousness makes less sense in the 
federal district court context; since federal district court 
judges are not sovereigns, their decisions might not 
require a "special reason" to be ignored. [**28]  But if 
that is the conclusion we come to, we should say so.

There is no governing precedent from the Supreme 
Court or from our court discussing application of 
principles of comity to orders of denials of class 
certification entered by district courts in cases involving 

4 See ER 45 (making the comity argument as to the motion to 
strike, then arguing that "In the Alternative, the Court Should 
Deny Certification of Plaintiffs' Proposed Classes."). 
Certification raises issues and procedures quite different from 
a motion to strike, and defendants were unambiguous in 
relying on the comity argument alone for their motion to strike. 
Plaintiffs replied that "comity does not [**27]  apply" because 
Wolin was an intervening change in law; as the ALI explains, 
the comity presumption of correctness is rebutted "when the 
basis for an earlier denial. . . is no longer present." Dkt. 23 at 
17 (citing Am. Law. Inst., Principles of the Law of Aggregate 
Litigation § 2.11 cmt. c. (2010)).

5 I agree that Judge Martinez misunderstood Wolin. See Part 
III, infra. He did not see Wolin as a change in the law, despite 
Judge Coughenour's reliance on the decision Wolin overruled. 
But I do not agree that Judge Martinez relied on Wolin, since 
nothing in his order suggests such reliance. To the contrary, 
the order suggests he relied on Judge Coughenour's earlier 
ruling. Moreover, there is no authority the majority can cite for 
the proposition that if Judge Martinez had understood Wolin as 
a change in the law, he was obliged to refuse comity 
deference to Judge Coughenour's earlier ruling. Indeed, that is 
the very question the majority should have answered in this 
case, and with which this concurrence deals.

similar class claims. But the notion of comity between 
federal district courts under federal common law is not 
new to our circuit.

Indeed, as Judge Martinez noted, comity between 
federal district courts in this circuit [**29]  has long 
encompassed decisions by the courts designed to 
promote the smooth workings of the federal judiciary 
and to avoid the embarrassment of inconsistent results. 
Baker, 851 F.Supp.2d at 1278. For instance, in Church 
of Scientology of California v. U.S. Dept. of Army, 611 
F.2d 738 (9th Cir. 1979), the Church of Scientology filed 
a request pursuant to the Freedom of Information Act for 
any government materials involving itself or its founder, 
L. Ron Hubbard. The relevant agency (the Department 
of the Army) refused to release a certain document. 
Litigation involving this document proceeded in the 
federal district courts of the Central District of California 
and of the District of Columbia. The California district 
court declined to compel the release of the document on 
the grounds that the D.C. court was considering the 
same issue, and the issue was better litigated in D.C. 
On appeal, the Ninth Circuit held that since the district 
court in D.C. had already issued its decision, which had 
been reversed by the D.C. Circuit and remanded for 
future proceedings, the interests of comity were best 
served by deferring to the D.C. case, where 
proceedings were further advanced.6

Since the recognition and application of comity to courts' 
earlier decisions is a matter of federal common law, and 
no Supreme Court precedent guides our inquiry, this 
court has discretion to craft the rules of federal district 
court comity it thinks should apply. Since Judge 
Martinez's decision  [*619]  cannot be affirmed or 
reversed, in my view, without explaining whether his 
vision of comity was correct, I turn to that question.

II. A Framework for Comity

I suggest the following framework for district courts 
faced with earlier class certification denials for the same 

6 The more common federal comity case occurs when a 
federal district court declines jurisdiction over a case on the 
grounds that an [**30]  action relating to the same subject 
matter has already been commenced in another district. The 
first-to-file rule is technically an abdication by the district court; 
if subject matter jurisdiction exists, the second court is not 
required by any constitutional principle to desist. It does so for 
the unremarkable reason that the public interest—
conservation of judicial resources and minimization of the risk 
of inconsistent decisions—is better served by so doing.

797 F.3d 607, *617; 2015 U.S. App. LEXIS 12883, **26
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or similar plaintiff classes. First, a district court that is 
faced with the earlier ruling of another district court 
denying class certification for a similar putative 
class [**31]  should adopt as a rebuttable presumption 
that the litigation is not amenable to class action 
treatment.7 Second, that presumption may be rebutted 
by proof from the putative class representative that 
shows a change in factual or legal circumstances since 
the entry of the earlier order which change rebuts the 
presumption. Alternatively, the presumption may be 
rebutted by a showing that the earlier district court ruling 
was based on clear error. Finally, this court should 
review a district court's decision on whether the 
rebuttable presumption attaches or has been rebutted 
for abuse of discretion. How does this approach play 
out; and, will it work?

A. An Earlier Denial of Certification of a Similar Class 
Should Give Rise to a Rebuttable Presumption That the 
Litigation is Not Amenable To Class Treatment

The basic posture of this case is not new: a defendant 
faces a putative class of plaintiffs, but there is 
substantial uncertainty as to whether the putative class 
will be able to satisfy Federal Rule of Procedure 23's 
requirements [**32]  for class treatment. As the Supreme 
Court has recognized, the decision whether or not the 
class is certified is usually the most important ruling in 
such a case; once a class is certified, plaintiffs who 
brought claims of even dubious validity can extract an 
"in terrorem" settlement from innocent defendants who 
fear the massive losses they face upon an adverse jury 
verdict. See, e.g., AT&T Mobility LLC v. Concepcion, 
563 U.S. 333, 131 S.Ct. 1740, 1752, 179 L. Ed. 2d 742 
(2011) ("Faced with even a small chance of a 
devastating loss, defendants will be pressured into 
settling questionable claims.").

Thus, plaintiff's counsel need not present meritorious 
claims to achieve victory; they need obtain only a 
favorable class certification ruling. In light of the minimal 
costs of filing a class complaint, an obvious strategy 
suggests itself: keep filing the class action complaint 
with different named plaintiffs8 until some judge, 

7 Thus, I would have the district court presented with a motion 
to strike class allegations, as in this case, give comity 
deference to an earlier ruling on class certification as to similar 
class claims.

8 Different named plaintiffs would be required because the 
original named plaintiff, as party [**33]  to the suit, would be 
precluded from relitigating the matter. See Taylor v. Sturgell, 

somewhere, grants the motion to certify. So long as 
such a decision is reached while the plaintiffs who have 
not yet filed are numerous enough to justify class 
treatment, the plaintiffs will have a certified class that 
they can use to extract an in terrorem settlement.

If in terrorem settlements are bad, duplicative lawsuits 
employed to extract such a settlement are worse. It is 
no surprise, then, that appellate courts have long been 
trying to solve this problem. One solution was put forth 
by the Seventh Circuit in In re Bridgestone/Firestone, 
Inc. Tires Product Liability Litigation, 333 F.3d 763 (7th 
 [*620]  Cir. 2003). There, the Seventh Circuit held that 
an earlier denial of class certification would be binding 
on all putative members of the class, whether or not 
named in the action, so long as they were adequately 
represented by the named litigants and class counsel. 
Thus, there would be an irrebuttable presumption that 
an earlier denial of class certification had binding effect.

However, the Supreme Court abrogated 
Bridgestone/Firestone in Smith v. Bayer. Bayer, 131 
S.Ct. at 2380-81. There, the Court made clear that 
despite "policy concerns relating to use of the class 
action device," individuals not present before the district 
court could not be bound by its judgment, as the court 
simply lacked authority to bind them because they were 
not parties to the litigation, nor did they fit into any of the 
narrow exceptions to the party preclusion rule 
announced in Taylor v. Sturgell, 553 U.S. 880, 128 S. 
Ct. 2161, 171 L. Ed. 2d 155 (2008). This was not, the 
Supreme Court [**34]  said, to deny the force of defense 
counsel's policy objection, but to state that "principles of 
stare decisis and comity among courts" would have to 
"mitigate the sometimes substantial costs of similar 
litigation brought by different plaintiffs." Bayer, 131 S.Ct. 
at 2380-81.

Thus, two principles guide application of comity in this 
context. First, a district court cannot treat an earlier 
denial of certification of class status to a similar plaintiff 
class as conclusive proof that the subject matter is not 
amenable to class treatment. Bayer, 131 S.Ct. at 2380-
81. Second, district courts should adopt an approach to 
comity which resolves (or at least reduces) the policy 
concern of repeated certification efforts by plaintiffs 
seeking an in terrorem settlement. AT&T Mobility LLC, 
131 S.Ct. at 1752 (2011). Taken together, these 
principles recommend that district courts be given a way 
to clear their dockets of questionable successive class 

553 U.S. 880, 892, 128 S. Ct. 2161, 171 L. Ed. 2d 155 (2008) 
(describing basic principles of claim and issue preclusion).

797 F.3d 607, *619; 2015 U.S. App. LEXIS 12883, **30
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certification requests, while ensuring that putative class 
members who have unearthed new evidence or new law 
in favor of certification, or clear error in the earlier ruling, 
not be foreclosed by the failed efforts of their 
predecessors.

In light of the need to distinguish between legitimate and 
illegitimate successive class certification request, a 
presumption [**35]  of correctness to earlier denials of 
certification that can be rebutted by a showing of 
changed factual or legal circumstances, or earlier clear 
error, makes sense. First, the district court is justified as 
a matter of procedure in assuming that the earlier denial 
of certification was correct; if it was not, plaintiffs in the 
earlier action could have pursued an interlocutory 
appeal9 and had the decision vacated; the inference of 
correctness from its continued existence is 
reasonable.10 Second, if the presumption of correctness 
is rebuttable, this rule does not run afoul of the Supreme 
Court's teaching in Smith v. Bayer that unnamed 
members of a putative class cannot be bound by the 
denial of certification. Plaintiffs are given an opportunity 
to challenge that earlier denial of class certification by 
rebutting the presumption, and the presumption will be 
rebutted in any case where there are good grounds to 
reconsider  [*621]  the initial determination that the 
subject matter of the case is not amenable to aggregate 
treatment. Third, the policy concern about the cost of 
defending against successive certification motions is 
reduced by putting the onus on plaintiffs to explain why 
the earlier ruling [**36]  should not be given effect: so 
long as there is no new evidence, change in the law, or 
clear error in the earlier dismissal, defendants can rely 
on their first victory to stave off in terrorem 
settlements.11 Fourth, as the district court noted in this 

9 An interlocutory appeal of this order is explicitly allowed 
under Federal Rule of Civil Procedure 23(f), which allows 
circuit courts to permit an immediate appeal from the denial of 
class certification "if a petition for permission to appeal is filed 
with the circuit clerk within 14 days" of the denial.

10 Or, as in this case, plaintiffs could voluntarily dismiss their 
claims with prejudice and appeal as of right. I concur with the 
opinion's jurisdictional and standing analysis based on Berger, 
so it is common ground that plaintiffs have created proper 
appellate jurisdiction in this manner.

11 My suggestion balances the finality value of a definitive 
ruling in defendants' favor with the danger of an erroneous first 
denial of class certification curtailing legitimate claims by 
allowing the second district court to engage in clear-error 
review of the first [**37]  court's ruling.

case, adoption of a rebuttable presumption has 
scholarly support. See Baker v. Microsoft Corp., 851 
F.Supp.2d 1274, 1278 (W.D. Wash. 2012) (citing ALI 
Principles of the Law of Aggregate Litigation).12

In particular, when there has been a change in the law 
governing whether a matter is amenable to class 
treatment—as there was in the Range Rover wheel 
alignment case—that should be grounds for rebutting 
the presumption in favor of the earlier ruling which was 
based on abrogated law and which denied class 
certification. This is because there are pro-class action 
policy arguments that we should not ignore. In 
particular, class actions are an important way of 
resolving so-called "negative value claims"; that is, 
claims that are legitimate, but cost too much to litigate 
individually. Thus, denying class certification to claims 
that can be treated in [**38]  the aggregate is equivalent 
to denying those claims on the merits. When the law 
has changed to recognize those claims as amenable to 
aggregate treatment, applying that change to give the 
new plaintiff an opportunity to represent the class makes 
sense. Moreover, since the change in the law has 
recognized a claim that would not otherwise have been 
viable, this is not a "second bite at the apple" of the sort 
animating claim preclusion principles. Instead, the 
change in the law has presented a different apple.

B. A Decision Which Applies Comity's Presumption of 
Correct Denial of Certification Should Be Reviewed on 
an Abuse of Discretion Standard

It is settled law that the decision to apply principles of 
comity is discretionary, not mandatory. Bird v. Glacier 
Elec. Coop., Inc., 255 F.3d 1136, 1140 (9th Cir. 2001). 
Therefore, this court reviews a district court's decision to 
grant comity deference to a state or tribal court's 
determination of an issue for abuse of discretion. Stock 
West Corp. v. Taylor, 964 F.2d 912, 918 (9th Cir. 1992). 
This principle has been extended to comity to federal 
court decisions; a district court's decision to dismiss an 
action under the federal comity doctrine's "first to file" 
rule is reviewed for an abuse of discretion. Barapind v. 

12 Plaintiffs in this case allege that a rebuttable presumption 
serves to unduly constrain district court discretion. But 
discretion does not mean unbounded discretion, and the policy 
arguments against duplicative class actions recognized by the 
Supreme Court in Smith v. Bayer require some restrictions on 
the discretion of district courts to certify a class. 131 S.Ct. at 
2381. A rebuttable presumption, coupled with abuse-of-
discretion review by this court, thus preserves district court 
discretion without allowing district courts to stray too far.

797 F.3d 607, *620; 2015 U.S. App. LEXIS 12883, **34
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Reno, 225 F.3d 1100, 1109 (9th Cir. 2000).

Since the district court's choice to apply principles of 
comity is [**39]  discretionary, an abuse of discretion 
standard of review should be applied. Moreover, I see 
no justification for a less stringent standard of  [*622]  
review for a decision to give preclusive effect to the 
substance of an order than to the decision to defer to 
duplicative litigation as in the "first to file" context. Thus, 
I suggest adoption for use here of the familiar abuse of 
discretion standard: a district court abuses its discretion 
when it identifies the wrong legal standard for decision, 
or makes findings of fact (or applications of the facts it 
has found) that are "illogical, implausible, or without 
support in inferences that may be drawn from facts in 
the record." United States v. Hinkson, 585 F.3d 1247, 
1251 (9th Cir. 2009) (en banc).

III. This Case

Applying the framework enunciated above, I conclude 
that the rebuttable presumption that individual issues 
predominated over class-wide issues was rebutted here.

At the first step, Judge Martinez correctly applied 
comity's rebuttable presumption in favor of Judge 
Coughenour's earlier denial of class certification. At the 
second step, however, the district court erred by finding 
that Wolin was not a change in law that rebutted the 
presumption in favor of the earlier denial of class 
certification. The [**40]  district court made this mistake 
because it misunderstood the grounds of Judge 
Coughenour's earlier denial of class certification.

Judge Martinez concluded that the presumption had not 
been rebutted because the Gable/Wolin Land Rover 
litigation was distinguishable from the scratched disc 
litigation. However, the language he quoted from Judge 
Coughenour's earlier denial was language justifying 
Judge Coughenour's conclusion that Gable could not be 
distinguished from the XBox scratch case. In re 

Microsoft Xbox 360 Scratched Disc Litigation, 2009 U.S. 
Dist. LEXIS 109075, 2009 WL 10219350, at *7 (W.D. 
Wash. Oct. 5, 2009) ("Plaintiffs attempt to distinguish 
Gable, but fail . . . The Gable court acknowledged that 
every Land Rover suffered the same design flaw, but 
nonetheless refused to certify the class, because the 
defect had not manifested in every Land Rover. That is 
exactly the case here."). Judge Martinez committed two 
errors of law. First, he read Judge Coughenour's earlier 
denial of class certification as based on a finding that 
the Gable/Wolin decision was distinguishable from the 
scratched disc litigation; to the contrary, Judge 
Coughenour had stated that the scratched disc and tire 
wear actions were not distinguishable. [**41]  Second, it 
was legal error for him to defer to Judge Coughenour's 
denial of class certification in light of the change in law 
wrought by Gable's reversal in Wolin, as discussed fully 
in the majority opinion. Maj. Op. at 14-15.

Thus, Judge Martinez abused his discretion by granting 
comity deference to an earlier denial of class 
certification despite an intervening change in the law 
that should have rebutted the presumption in favor of 
that denial. Notably, Microsoft made no argument in the 
district court in support of the motion to strike other than 
reliance on comity; its arguments about the propriety of 
class treatment in this case were only to justify the 
"alternative relief" of denial of certification. Since the 
district court has not yet opined on whether plaintiffs' 
class should be certified, I agree that this issue should 
remain open on remand, where defendants will be free 
to renew their motion to deny certification.

IV. Conclusion

Our court should not misconstrue the district court 
rulings it reviews, and it should give guidance to district 
courts who face difficult questions of law. As the 
majority opinion does not satisfy either of  [*623]  these 
duties, I concur in its result, but not [**42]  its reasoning.
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Opinion

JUDGMENT

This appeal was considered on the record from the 
United States District Court for the District of Columbia 
and on the briefs and oral arguments of the parties. The 
Court has afforded the issues full consideration and has 
determined that they do not warrant a published opinion. 
See D.C. Cir. R. 36(d). It is

ORDERED and ADJUDGED that the judgment of 
the [*2]  District Court is hereby AFFIRMED.

BCB Holdings Limited and Belize Bank Limited are two 
Belizean banking companies. In 2005, those two 
companies signed an agreement with the Belizean 
Prime Minister regarding, among other things, their tax 

treatment. In 2008, the Government of Belize repudiated 
that agreement. In response, BCB Holdings and Belize 
Bank invoked the agreement's arbitration clause. On 
August 20, 2009, an arbitral tribunal in London ruled 
against Belize and ordered the country to pay a 
substantial amount (approximately $20.5 million in U.S. 
dollars), plus interest and costs. The two companies first 
tried to enforce the award in Belize itself. But that effort 
failed because Belize's highest court ruled that the 
award contravened Belize's separation-of-powers 
system. So on July 1, 2014, BCB Holdings and Belize 
Bank sought to enforce the award in the U.S. District 
Court for the District of Columbia. Belize moved to 
dismiss the suit on a variety of grounds, including 
international comity, public policy, forum non 
conveniens, and the statute of limitations. The District 
Court found none of Belize's arguments persuasive, and 
it enforced the arbitral award. See BCB Holdings Ltd. v. 
Belize, 110 F. Supp. 3d 233 (D.D.C. 2015).

We affirm. HN1 Under [*3]  the Federal Arbitration Act, 
U.S. courts must enforce foreign arbitral awards unless 
they find "one of the grounds for refusal or deferral of 
recognition or enforcement of the award specified in" the 
United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, 21 U.S.T. 2517 
(1958), also known as the New York Convention. 9 
U.S.C § 207. In this case, Belize asks us to deny 
enforcement on the basis of international comity. Belize 
argues that the Convention instructs courts to enforce 
arbitral awards "in accordance with the rules of 
procedure of the territory" where the enforcement action 
is brought. New York Convention art. III. But Belize has 
failed to provide support for its assertion that the 
doctrine of international comity is a "rule of procedure" 
of the United States.

Belize also claims that the District Court should have 
refused to enforce the arbitral award because it was the 
result of a corrupt bargain between the two companies 
and the former Belizean Prime Minister. HN2 Under the 
New York Convention, courts may decline to enforce an 
arbitral award if "enforcement of the award would be 
contrary to the public policy of that country." New York 
Convention art. V(2)(b). But courts should rely on the 
public policy exception only "in clear-cut cases" where 
"enforcement would violate [*4]  the forum state's most 
basic notions of morality and justice." Termorio S.A. 
E.S.P. v. Electranta S.P., 487 F.3d 928, 938, 376 U.S. 
App. D.C. 242 (D.C. Cir. 2007) (citations omitted). In this 
case, Belize has not shown that enforcement would 
violate the most basic U.S. notions of morality and 
justice. The arbitral tribunal did not find any corruption. 
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And Belize's highest court refused to enforce the award 
not because the underlying agreement was tainted by 
corruption, but rather because the agreement violated 
Belize's separation of powers. Belize has failed to justify 
the use of the public policy exception in this case.

Belize also argues that the District Court should have 
refused to enforce the arbitral award based on two other 
public policies: the separation of powers and 
international comity. But enforcement in this case would 
not violate any "basic notion of morality and justice" 
rooted in either of those two doctrines.

Belize contends that the District Court should have 
dismissed the enforcement action on forum non 
conveniens grounds. That argument is squarely 
foreclosed by our precedent. In TMR Energy Ltd. v. 
State Property Fund of Ukraine, 411 F.3d 296, 366 U.S. 
App. D.C. 320 (D.C. Cir. 2005), we held that HN3 the 
doctrine of forum non conveniens does not apply to 
actions in the United States to enforce arbitral awards 
against foreign nations. See id. at 303-04.

Finally, Belize claims that BCB [*5]  Holdings and Belize 
Bank were time-barred from bringing their enforcement 
action. HN4 Generally, parties must bring suit to enforce 
an arbitral award within "three years after [it] is made." 9 
U.S.C. § 207. Here, BCB Holdings and Belize Bank took 
almost five years. But the District Court equitably tolled 
the statute of limitations so that their claims were not 
time-barred. BCB Holdings Ltd., 110 F. Supp. 3d at 245. 
The District Court reasoned that BCB Holdings and 
Belize Bank had pursued their rights to the arbitral 
award diligently. Id. According to the District Court, the 
two companies had failed to enforce the award only 
because of an external obstacle — a 2010 Belize 

criminal statute that, as relevant here, imposed 
imprisonment and substantial fines on those who 
violated a Belize Supreme Court injunction, including 
injunctions against pursuing enforcement of arbitration 
awards against Belize. Cf. Belize Social Development 
Ltd. v. Belize, 668 F.3d 724, 729, 399 U.S. App. D.C. 
179 (D.C. Cir. 2012). That statute was ruled 
unconstitutional in January 2014. But up until that point, 
the District Court observed, the statute had a "chilling 
effect" on enforcement efforts. BCB Holdings Ltd., 110 
F. Supp. 3d at 245. This Court has not resolved the 
appropriate standard of appellate review for equitable 
tolling decisions. But even under de novo review, we 
agree with the District Court [*6]  that equitable tolling 
was appropriate under all the circumstances here. The 
companies persuasively explain that they and their 
lawyers were reasonably chilled from enforcing the 
award in the United States because they might thereby 
run afoul of the Belizean statute and risk criminal 
penalties. So long as the statute was in effect, therefore, 
it was reasonable for BCB Holdings and Belize Bank to 
avoid any action — including starting an enforcement 
suit in the United States. And once the statute was ruled 
unconstitutional, it was reasonable for BCB Holdings 
and Belize Bank to then file the enforcement action in 
the District Court within six months.

We have carefully considered all of Belize's arguments. 
We affirm the judgment of the District Court.

Pursuant to D.C. Circuit Rule 36, this disposition will not 
be published. The Clerk is directed to withhold issuance 
of the mandate herein until seven days after resolution 
of any timely petition for rehearing or rehearing en banc. 
See Fed. R. App. P. 41(b); D.C. Cir. R. 41.

End of Document
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Core Terms

arbitration agreement, arbitration, power of attorney, 
Kindred, cases, principal's, contracts, attorney-in-fact, 
rights, nursing home, authorize, decisions, parties, 
courts, circuit court, waive, personal property, power-of-
attorney, execute, pre-dispute, wrongful death, state 
law, constitutional right, general power, daughter, trial 
court, provisions, resident, defend a suit, enforceable

Case Summary

Overview

HOLDINGS: [1]-The trial court properly denied the 
nursing homes' Ky. R. Civ. P. 60.02 motions because, 
while arbitration was not only sanctioned, but indeed 
promoted, by the Ky. Const. § 250, the arbitration 
agreements at issue were never validly formed where 
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the powers vested in the attorneys-in-fact did not 
encompass the power to enter into an arbitration 
agreements regarding the claims of their decedents, the 
authority to waive the decedents' constitutional rights in 
Ky. Const. §§ 7, 14, and 115 of access to the courts by 
court or jury and to appeal to a higher court were not 
explicitly set out in the power-of-attorney document, and 
the attorneys-in-fact were not authorized to enter into 
arbitration agreements on behalf of the wrongful death 
beneficiaries under Ky. Rev. Stat. Ann. § 411.130(2).

Outcome
Orders affirmed and motions denied.

LexisNexis® Headnotes

Healthcare Law > ... > Actions Against Facilities > Facility 
Liability > Nursing Facilities

HN1 Ky. Rev. Stat. Ann. § 216.515 enumerates certain 
enforceable rights extended to nursing home residents.

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Constitutional Law > Bill of Rights > Fundamental 
Rights > Trial by Jury in Civil Actions

HN2 Without a clear and convincing manifestation of a 
principal's intention to do so, courts will not infer the 
delegation to an agent of the authority to waive a 
fundamental personal right so constitutionally revered 
as the "ancient mode of trial by jury." Ky. Const. § 7.

Torts > Wrongful Death & Survival Actions > General 
Overview

HN3 A wrongful death claim does not derive from any 
claim on behalf of the decedent, and the wrongful death 
beneficiaries do not succeed to the decedent's dispute 
resolution agreements.

Torts > Wrongful Death & Survival Actions > Potential 
Plaintiffs

Torts > Wrongful Death & Survival Actions > General 
Overview

HN4 See Ky. Const. § 241.

Torts > Wrongful Death & Survival Actions > Potential 
Plaintiffs

Torts > Wrongful Death & Survival Actions > General 
Overview

HN5 In Ky. Rev. Stat. Ann. § 411.130(2), the General 
Assembly designated the persons to whom wrongful 
death claims belong.

Torts > Wrongful Death & Survival Actions > General 
Overview

HN6 A wrongful death action is not derivative. It is 
distinct from any cause that the deceased may have 
had if he had survived.

Torts > Wrongful Death & Survival Actions > Potential 
Plaintiffs

Torts > Wrongful Death & Survival Actions > General 
Overview

HN7 Under the plain language of Ky. Rev. Stat. Ann. § 
411.130(2), the cause of action "belongs" to the 
beneficiaries of a wrongful death claim, as the amount 
recovered in a wrongful death action shall be for the 
benefit of and go to the kindred of the deceased. With 
no interest in the recovery, a personal representative is 
a "nominal" party, as the real parties in interest are the 
beneficiaries whom the personal representative 
represents.

Torts > Wrongful Death & Survival Actions > Potential 
Plaintiffs

Torts > Wrongful Death & Survival Actions > General 
Overview

HN8 Statutory beneficiaries are the real parties in 
interest to a wrongful death action.

Torts > Wrongful Death & Survival Actions > General 
Overview

Torts > Wrongful Death & Survival Actions > Potential 
Plaintiffs

HN9 Under Kentucky law, a wrongful death claim is a 
distinct interest in a property right that belongs only to 
the statutorily-designated beneficiaries. Decedents, 
having no cognizable legal rights in the wrongful death 
claims arising upon their demise, have no authority to 
make contracts disposing of, encumbering, settling, or 
otherwise affecting claims that belong to others. The 
rightful owners of a wrongful death claim, the 
beneficiaries identified in Ky. Rev. Stat. Ann. § 
411.130(2), cannot be bound to contractual 
arrangements purportedly made by the decedent with 
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respect to those claims. A decedent has no more 
authority to bind the wrongful death beneficiaries to an 
arbitration agreement than he has to bind them to a 
settlement agreement fixing or limiting the damages to 
be recovered from the wrongful death action, limiting the 
persons against whom a claim could be pursued, or an 
agreement on how and to whom to allocate the 
damages recovered in a wrongful death claim.

Estate, Gift & Trust Law > Estate Interests > Future 
Interests > General Overview

HN10 A child has no interest in property of the parent 
while the latter is living; the child cannot encumber, sell, 
or otherwise dispose of a mere expectancy in the estate 
of the parent.

Torts > Wrongful Death & Survival Actions > Potential 
Plaintiffs

Torts > Wrongful Death & Survival Actions > General 
Overview

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN11 It is of no consequence that a person signing an 
arbitration agreement in her representative capacity as 
attorney-in-fact, is, individually, one of the statutorily-
designated wrongful death beneficiaries. By explicitly 
signing in that representative capacity, the agent does 
not bind herself, personally, to the terms of the 
agreement, and care must be taken not to "conflate" the 
two distinct entities involved.

Torts > Wrongful Death & Survival Actions > General 
Overview

Torts > Wrongful Death & Survival Actions > Potential 
Plaintiffs

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

HN12 Arbitration agreements in wrongful death cases 
are not nullified because wrongful death beneficiaries 
are free, as they always have been, to enter into 
arbitration agreements regarding their wrongful death 
claims; and the ownership status of a wrongful death 
varies from state to state depending upon the statutory 
and constitutional provisions that create the right.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Contracts Law > General Overview

Constitutional Law > ... > Fundamental Rights > Procedural 

Due Process > Scope of Protection

HN13 The federal and state policies favoring arbitration 
do not displace well-settled principles of contracts, 
property, and due process that bar individuals from 
making contracts that dispose of rights and property 
interests belonging to other people.

Torts > Wrongful Death & Survival Actions > General 
Overview

Torts > General Overview

Civil Procedure > Parties > Substitution > Death of Party

Estate, Gift & Trust Law > Estate Administration > General 
Overview

Torts > ... > Commencement & Prosecution > Survival of 
Actions > Death of Plaintiffs

HN14 In contrast with the wrongful death claims, the 
personal injury and statutory claims arising under Ky. 
Rev. Stat. Ann. § 216.510 et seq., belong to the 
decedents; and the respective estates succeeded to 
those claims, at least to the extent that such claims 
survive the decedent's death pursuant to Ky. Rev. Stat. 
Ann. §§ 411.140 and 216.515(26).

Torts > ... > Commencement & Prosecution > Survival of 
Actions > Death of Plaintiffs

Torts > ... > Commencement & Prosecution > Survival of 
Actions > Particular Actions

Estate, Gift & Trust Law > ... > Probate > Personal 
Representatives > Claims Against & By

HN15 See Ky. Rev. Stat. Ann. § 411.140.

Healthcare Law > ... > Actions Against Facilities > Facility 
Liability > Nursing Facilities

HN16 Claims asserted under Ky. Rev. Stat. Ann. § 
216.515(26) for violations of a nursing home resident's 
rights, except for personal injury or property damage 
claims falling within the protective scope of Ky. Rev. 
Stat. Ann. § 411.140, may be brought only by the 
resident or his guardian during the resident's lifetime.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN17 Absent authorization in a power of attorney to 
settle claims and disputes or some such express 
authorization addressing dispute resolution, authority to 
make such a waiver is not to be inferred lightly.
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Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

HN18 Some acts that are otherwise legal, create legal 
consequences for a principal that are significant and 
separate from the transaction specifically directed by the 
principal. A reasonable agent should consider whether 
the principal intended to authorize the commission of 
collateral acts fraught with major legal implications for 
the principal, such as granting a security interest in the 
principal's property or executing an instrument 
confessing judgment. In such circumstances, it would be 
reasonable for the agent to consider whether a person 
in the principal's situation, having the principal's 
interests and objectives, would be likely to anticipate 
that the agent would commit such a collateral act, given 
the nature of the principal's specific direction to the 
agent.

Civil Procedure > ... > Arbitration > Federal Arbitration 
Act > General Overview

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Civil Procedure > ... > Federal & State 
Interrelationships > Choice of Law > General Overview

HN19 Choice of law provisions are generally valid in 
arbitration clauses. However, there is no material 
difference between the Federal Arbitration Act, 9 
U.S.C.S. § 1 et seq., and the Kentucky Uniform 
Arbitration Act, Ky. Rev. Stat. Ann. § 417.050 et seq.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Civil Procedure > ... > Arbitration > Federal Arbitration 
Act > General Overview

HN20 Like its federal counterpart, Kentucky law favors 
the enforcement of arbitration agreements.

Business & Corporate Compliance > ... > Alternative 
Dispute Resolution > Arbitration > Arbitrability

HN21 Doubts about the scope of issues subject to 
arbitration should be resolved in favor of arbitration. 
Nevertheless, before the enforcement of an arbitration 
agreement can be addressed, it must be established 
that an arbitration agreement was formed.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Contracts Law > Formation of Contracts > General 
Overview

HN22 Unless an arbitration agreement was validly 
formed, there is no arbitration agreement to be 
enforced. Questions concerning the formation of an 
arbitration agreement are resolved in accordance with 
the applicable state law governing contract formation.

Contracts Law > Formation of Contracts > General 
Overview

HN23 Whether there is a valid arbitration agreement is a 
matter of state contract law, so long as the state law in 
question does not single out arbitration agreements.

Contracts Law > Formation of Contracts > General 
Overview

Business & Corporate Compliance > ... > Alternative 
Dispute Resolution > Arbitration > Arbitrability

Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law

Civil Procedure > Appeals > Standards of Review > Clearly 
Erroneous Review

Civil Procedure > Appeals > Standards of Review > De 
Novo Review

HN24 A party seeking to compel arbitration has the 
initial burden of establishing the existence of a valid 
agreement to arbitrate. That initial showing is addressed 
to a court, not an arbitrator and the existence of the 
agreement depends on state law rules of contract 
formation. An appellate court reviews the trial court's 
application of those rules de novo, although the trial 
court's factual findings, if any, will be disturbed only if 
clearly erroneous.

Business & Corporate Compliance > ... > Formation of 
Contracts > Acceptance > Meeting of Minds

Business & Corporate Compliance > ... > Contracts 
Law > Contract Conditions & Provisions > Arbitration 
Clauses

HN25 The fundamental principle of contract formation is 
that to create a valid, enforceable contract, there must 
be a voluntary, complete assent by the parties having 
capacity to contract. This principle applies with no less 
vigor when the issue is formation of an arbitration 
contract. Assent to be bound by the terms of an 
arbitration agreement must be expressed.

Business & Corporate Compliance > ... > Formation of 
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Contracts > Acceptance > General Overview

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN26 A person's assent to a contractual agreement can 
be provided by an agent acting as an attorney-in-fact, if 
the authority to do so was duly conferred upon the 
attorney-in-fact by the power-of-attorney instrument. 
Conversely, if that authority was not so conferred by the 
principal, the requisite assent, of course, cannot be 
provided by the attorney-in-fact.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

Business & Corporate Compliance > ... > Contracts 
Law > Contract Conditions & Provisions > Arbitration 
Clauses

Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law

HN27 Whether a principal's assent to an arbitration 
agreement was obtained is a question of law that 
depends entirely upon the scope of authority set forth in 
the written power-of-attorney instrument.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

HN28 The scope of an agent's authority is left to the 
principal to declare, and generally that declaration must 
be express. Even a "comprehensive" durable power 
would not be understood as implicitly authorizing all the 
decisions a guardian might make on behalf of a ward. 
Rather, an agent's authority under a power of attorney is 
to be construed with reference to the types of 
transaction expressly authorized in the document and 
subject always to the agent's duty to act with the utmost 
good faith.

Business & Corporate Law > ... > Authority to 
Act > Contracts & Conveyances > Amendments

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

HN29 A collateral agreement to waive a principal's right 
to seek redress of grievances in a court of law is an act 
with significant legal consequences. Absent 
authorization in a power of attorney to settle claims and 
disputes or some such express authorization addressing 
dispute resolution, authority to make such a waiver is 
not to be inferred lightly.

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

HN30 Even if a principal's instructions or grant of 
authority to an agent leave room for the agent to 
exercise discretion, the consequences that a particular 
act will impose on the principal may call into question 
whether the principal has authorized the agent to do 
such acts.

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

Business & Corporate Law > Agency Relationships > Duties 
& Liabilities > General Overview

HN31 If a principal authorizes an agent's commission of 
a crime or an intentional tort, the principal will be subject 
to liability for the agent's wrongdoing. The agent, 
additionally, will be subject to individual liability. An 
agent is under no duty to obey a direction from the 
principal to commit such an act. The bounds of the law 
are applicable to all, including principals, whether or not 
individuals.

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Estate, Gift & Trust Law > Gifts > Personal Gifts > General 
Overview

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

Evidence > Inferences & Presumptions > Inferences

HN32 Acts that create no prospect of economic 
advantage for a principal, such as gifts and 
uncompensated uses of the principal's property, require 
specific authorization. This is so even if an agent has 
notice that the principal acts philanthropically as to 
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matters unconnected to the agency. Moreover, if it is 
normally not reasonable to believe that the principal will 
benefit from an act, a reasonable agent should not infer 
that the principal wishes the agent to do the act and 
therefore should not commit the act unless the principal 
communicates specifically that the principal wishes the 
act to be done. Thus, an agent should not infer that the 
principal wishes gifts to be made from the principal's 
property from the fact that the principal has authorized 
the agent to manage the principal's property and has 
given the agent discretion in making management 
decisions. For treatment of the authority of an agent to 
make gifts under a durable power of attorney.

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

HN33 A reasonable agent should consider whether the 
principal intended to authorize the commission of 
collateral acts fraught with major legal implications for 
the principal, such as granting a security interest in the 
principal's property or executing an instrument 
confessing judgment. In such circumstances, it would be 
reasonable for the agent to consider whether a person 
in the principal's situation, having the principal's 
interests and objectives, would be likely to anticipate 
that the agent would commit such a collateral act, given 
the nature of the principal's specific direction to the 
agent.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN34 A power-of-attorney must be strictly construed in 
conformity with the principal's purpose.

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Evidence > Inferences & 
Presumptions > Presumptions > Particular Presumptions

HN35 It is the law that a formal instrument conferring 
authority will be strictly construed, and can be held to 
include only those powers which are plainly given, and 
those which are necessary, essential and proper to 
carry out those expressly given. It will be presumed that 
the principal, in conferring a power intended to confer 
with it the right to do those things without the object 
contemplated could not be accomplished, but beyond 
this the authority will not be extended by construction.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Civil Procedure > Trials > General Overview

HN36 There is no doubt that in the language of the law, 
a "suit" occurs in a court of law; arbitration by its very 
purpose and design is intended to avoid suits in a court 
of law; it is the antithesis of a suit in a court of law.

Civil Procedure > Trials > General Overview

HN37 The term "lawsuit" is defined and generally 
recognized as a suit at law or in equity; an action or a 
proceeding in a civil court; a process in law instituted by 
one party to compel another to do him justice.

Civil Procedure > Trials > General Overview

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

HN38 In both common and legal parlance, instituting 
suits manifests a specific intention to pursue one's rights 
in the courts of law, not by private arbitration.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Civil Procedure > Trials > General Overview

HN39 Instituting a suit is not the same thing as initiating 
a claim in arbitration; the two are mutually exclusive 
actions.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN40 In the context of a power of attorney, unless 
otherwise agreed, authority to conduct a transaction 
includes authority to do acts which are incidental to it, 
usually accompany it, or are reasonably necessary to 
accomplish it. An act cannot be "incidental" to 
something that does not exist or has not happened.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

HN41 An arbitration agreement signed before a cause 
of action exists cannot be "reasonably necessary" to the 
resolution of that cause.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Civil Procedure > Settlements > General Overview

478 S.W.3d 306, *306; 2015 Ky. LEXIS 1867, **1



Page 7 of 49

 

HN42 Settling a claim ends the controversy, whereas 
arbitrating a claim means fighting it out before an 
arbitrator rather than a judge and jury.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN43 Powers granted expressly in relation to the 
management of a principal's property and financial 
affairs, and to health-care decisions, do not give an 
attorney-in-fact a sort of universal authority beyond 
those express provisions.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN44 An agent's authority under a power of attorney is 
to be construed with reference to the types of 
transaction expressly authorized in the document.

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > General Overview

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

HN45 Unless otherwise agreed, general expressions 
used in authorizing an agent are limited in application to 
acts done in connection with the act or business to 
which the authority primarily relates.

Civil Procedure > Settlements > General Overview

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

HN46 "Arbitrating" is not "settling."

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Civil Procedure > Settlements > General Overview

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

HN47 An agent charged with the responsibility of 
managing a claim in litigation would ordinarily need the 
ability to settle the claim. But initiating an arbitration 
proceeding—or more precisely, entering into a pre-
dispute arbitration agreement, is a far cry from "settling" 
a claim. Initiating arbitration is the commencement of a 
legal battle; settling a claim is the resolution of a legal 
battle. A pre-dispute arbitration agreement "settles" 
nothing in relation to present and future claims of the 
principal.

Contracts Law > Personal Property > Choses in Action

HN48 Kentucky has long acknowledged that choses in 
action are personal property.

Torts > General Overview

HN49 The term "property" includes everything which is 
the subject of ownership, corporeal or incorporeal, 
tangible or intangible, visible or invisible, real or 
personal, choses in action as well as in possession, 
everything which has an exchangeable value, or which 
goes to make up one's wealth or estate.

Contracts Law > Personal Property

HN50 The words "personal property" mean money, 
goods, chattels, things in action, and evidences of debt.

Constitutional Law > Bill of Rights > Fundamental 
Rights > General Overview

HN51 Constitutional rights are decisively not "personal 
property." They are not money, goods, chattels, things 
in action, and evidences of debt; nor do they have an 
exchangeable value, or which goes to make up one's 
wealth or estate.

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN52 An express authorization in a power-of-attorney 
document for an attorney-in-fact to engage in specified 
activities implies that acts "reasonably necessary" to the 
specified activity are also authorized. However, given 
the significant legal consequences arising from an 
agreement waiving the principal's rights of access to the 
courts and to trial by jury, authority to make such a 
waiver is not to be inferred lightly.

Constitutional Law > Bill of Rights > Fundamental 
Rights > General Overview

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

HN53 The power to waive fundamental constitutional 
rights must be unambiguously expressed in the text of a 
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power-of-attorney document in order for that authority to 
be vested in the attorney-in-fact. The need for specificity 
is all the more important when the affected fundamental 
rights include the right of access to the courts (Ky. 
Const. § 14), the right of appeal to a higher court (Ky. 
Const. § 115), and the right of trial by jury, which 
incidentally is the only thing that the Kentucky 
Constitution commands courts to "hold sacred." Ky. 
Const. § 7.

Constitutional Law > ... > Fundamental Rights > Criminal 
Process > Right to Jury Trial

Constitutional Law > Bill of Rights > Fundamental 
Rights > Trial by Jury in Civil Actions

HN54 See Ky. Const. § 7.

Constitutional Law > Bill of Rights > Fundamental 
Freedoms > Freedom to Petition

HN55 See Ky. Const. § 14.

Criminal Law & Procedure > Appeals > General Overview

Civil Procedure > Appeals > General Overview

HN56 See Ky. Const. § 115.

Criminal Law & Procedure > ... > Defendant's Rights > Right 
to Remain Silent > General Overview

Criminal Law & Procedure > ... > Defendant's Rights > Right 
to Counsel > General Overview

Criminal Law & Procedure > ... > Entry of Pleas > Guilty 
Pleas > General Overview

Criminal Law & Procedure > Trials > Defendant's 
Rights > General Overview

HN57 Absent a clearly expressed, knowing, and 
voluntary waiver, an individual has not waived his 
constitutional right to remain silent in the face of police 
questioning; to have the assistance of counsel during a 
trial; to plead guilty to a crime and thereby waive his 
right to a trial.

Constitutional Law > Bill of Rights > Fundamental 
Rights > General Overview

HN58 Waivers of constitutional rights not only must be 
voluntary, but must be knowing, intelligent acts done 
with sufficient awareness of the relevant circumstances 
and likely consequences.

Constitutional Law > Bill of Rights > Fundamental 
Freedoms > Freedom to Petition

Constitutional Law > Bill of Rights > Fundamental 
Rights > Trial by Jury in Civil Actions

Civil Procedure > Pretrial Matters > Alternative Dispute 
Resolution > General Overview

Constitutional Law > ... > Fundamental Rights > Criminal 
Process > Right to Jury Trial

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN59 Without any doubt, one may expressly grant to 
his attorney-in-fact the authority to bargain away his 
rights to access the courts and to trial by jury by 
entering into a pre-dispute arbitration agreement. Courts 
accept such authorized waivers often in the context of 
criminal cases. They will not, however, infer from the 
principal's silence or from a vague and general 
delegation of authority to "do whatever I might do," that 
an attorney-in-fact is authorized to bargain away his 
principal's rights of access to the courts and to a jury 
trial in future matters as yet not anticipated or even 
contemplated.

Constitutional Law > ... > Fundamental Rights > Criminal 
Process > Right to Jury Trial

Constitutional Law > Bill of Rights > Fundamental 
Rights > Trial by Jury in Civil Actions

HN60 The drafters of the Constitution deemed the right 
to a jury trial to be inviolate, a right that cannot be taken 
away; and, indeed, a right that is sacred, thus denoting 
that right and that right alone as a divine God-given 
right.

Contracts Law > Contract Interpretation > General Overview

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

HN61 It is fundamental that courts will not read 
provisions into a contract that were not put there by a 
principal.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN62 A principal's explicit grant of authority delineated 
in a power-of-attorney document is the controlling factor 
in assessing the scope of the powers of the attorney-in-
fact.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

Constitutional Law > Bill of Rights > Fundamental 
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Rights > Trial by Jury in Civil Actions

HN63 To cloak an agent with authority to waive the 
fundamental right to an adjudication by judge or jury, a 
power-of-attorney document must expressly so provide.

Business & Corporate 
Compliance > ... > Arbitration > Federal Arbitration 
Act > Scope

HN64 See 9 U.S.C.S. § 2.

Business & Corporate 
Compliance > ... > Arbitration > Federal Arbitration 
Act > Arbitration Agreements

Contracts Law > Contract Interpretation > General Overview

HN65 State law is applicable to determine which 
contracts are binding and enforceable under the Federal 
Arbitration Act if that law arose to govern issues 
concerning the validity, revocability, and enforceability of 
contracts generally.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN66 An arbitration agreement entered into by an 
attorney-in-fact which exceeds the grant of authority 
conferred by his principal is no agreement at all. This 
principle derives from the general principles of law and 
equity that an attorney-in-fact may not act beyond the 
powers he has been granted under the power-of-
attorney instrument. It follows that there are specific and 
concise grounds as exist at law or in equity, applicable 
to the formation of contracts generally. Neither the 
Kentucky Uniform Arbitration Act, Ky. Rev. Stat. Ann. § 
417.050 et seq., nor the Federal Arbitration Act, 9 
U.S.C.S. § 1 et seq., is offended by that principle.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Constitutional Law > State Constitutional Operation

HN67 Arbitration is not only sanctioned, but indeed 
promoted, by the Kentucky Constitution.

Constitutional Law > State Constitutional Operation

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

HN68 See Ky. Const. § 250.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Constitutional Law > State Constitutional Operation

Constitutional Law > Bill of Rights > Fundamental 
Rights > Trial by Jury in Civil Actions

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN69 Kentucky's Constitutional endorsement of 
arbitration does not vitiate the elementary rule that an 
attorney-in-fact may not waive his principal's 
fundamental constitutional rights absent an explicit 
power to do so. Nor does Ky. Const. § 250 in any way 
reduce the power and force of Ky. Const. § 7 deeming 
the right to a jury trial to be inviolate and sacred. The 
operative phrase of § 250 is that the parties "may 
choose" this mode of dispute resolution, signifying that 
waiving one's right to trial by judge or jury is his personal 
choice.

Business & Corporate 
Compliance > ... > Arbitration > Federal Arbitration 
Act > Scope

HN70 When state law prohibits outright the arbitration of 
a particular type of claim, the analysis is straightforward: 
the conflicting rule is displaced by the Federal 
Arbitration Act, 9 U.S.C.S. § 1 et seq.

Business & Corporate Law > ... > Authority to Act > Actual 
Authority > Express Authority

Business & Corporate Law > Agency 
Relationships > Authority to Act > Delegation of Authority

Constitutional Law > Bill of Rights > Fundamental 
Freedoms > Freedom to Petition

Constitutional Law > Bill of Rights > Fundamental 
Rights > Trial by Jury in Civil Actions

HN71 An agent's authority to waive his principal's 
constitutional right to access the courts and to trial by 
jury must be clearly expressed by the principal.

Estate, Gift & Trust Law > Estate Planning > Powers of 
Attorney > Construction & Interpretation

HN72 An attorney-in-fact cannot act beyond the powers 
granted in the power-of-attorney document.

Constitutional Law > Bill of Rights > Fundamental 
Rights > General Overview

HN73 Kentucky has a long-standing and well-
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established policy disfavoring the unknowing and 
involuntary relinquishment of fundamental constitutional 
rights regardless of the context in which they arise.

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

HN74 Ky. R. Civ. P. 60.02 provides that upon specified 
grounds, a trial court may, upon terms as are just, 
relieve a party from its final judgment, order, or 
proceeding.

Civil Procedure > ... > Relief From Judgments > Excusable 
Mistakes & Neglect > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > Fraud, Misconduct & Misrepresentation

Civil Procedure > Judgments > Relief From 
Judgments > Newly Discovered Evidence

Civil Procedure > Judgments > Relief From 
Judgments > Void Judgments

Civil Procedure > Judgments > Relief From 
Judgments > Discharge, Release & Satisfaction

HN75 The grounds stated by Ky. R. Civ. P. 60.02 are: 
(a) mistake, inadvertence, surprise or excusable 
neglect; (b) newly discovered evidence which by due 
diligence could not have been discovered in time to 
move for a new trial under Rule 59.02; (c) perjury or 
falsified evidence; (d) fraud affecting the proceedings, 
other than perjury or falsified evidence; (e) the judgment 
is void, or has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been 
reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 
application; or (f) any other reason of an extraordinary 
nature justifying relief.

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > Judicial Officers > Judges > Discretionary 
Powers

Civil Procedure > Appeals > Standards of Review > Abuse 
of Discretion

HN76 Motions under Ky. R. Civ. P. 60.02 are addressed 
to the sound discretion of the trial court. Appellate courts 
review trial court decisions under Rule 60.02 for abuse 
of discretion.

Civil Procedure > Appeals > Standards of Review > General 
Overview

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

HN77 Given the high standard for granting a Ky. R. Civ. 
P. 60.02 motion, a trial court's ruling on the motion 
receives great deference on appeal.

Civil Procedure > Appeals > Standards of Review > Abuse 
of Discretion

HN78 To amount to an abuse of discretion, a trial court's 
decision must be arbitrary, unreasonable, unfair, or 
unsupported by sound legal principles.

Counsel: FOR EXTENDICARE HOMES, INC. D/B/A 
SHADY LAWN NURSING HOME; EXTENDICARE, 
INC.; EXTENDICARE HEALTH NETWORK, INC.; 
EXTENDICARE REIT; EXTENDICARE L.P.; 
EXTENDICARE HOLDINGS, INC.; EXTENDICARE 
HEALTH SERVICES, INC.; EXTENDICARE HEALTH 
FACILITY HOLDINGS, INC.; JOHN DOES 1 
THROUGH 5; AND UNKNOWN DEFENDANTS, 
APPELLANTS: Edmund John Benson, Kathryn Todd 
Martin, Benson Law Offices; Jason Patrick Renzelmann, 
William James George, Frost Brown Todd, LLC.

FOR BELINDA WHISMAN AND TONY ADAMS, AS 
CO-ADMINISTRATORS OF THE ESTATE OF VAN B. 
ADAMS, DECEASED, APPELLEES: Cameron C. Jehl, 
Carey Lynn Acerra; Robert Earl Salyer, Wilkes & 
McHugh, P.A.

FOR KINDRED NURSING CENTERS LIMITED 
PARTNERSHIP D/B/A WINCHESTER CENTRE FOR 
HEALTH AND REHABILITATION N/K/A FOUNTAIN 
CIRCLE HEALTH AND REHABILITATION; KINDRED 
NURSING CENTERS EAST, LLC; KINDRED 
HOSPITALS LIMITED PARTNERSHIP; KINDRED 
HEALTHCARE, INC.; AND KINDRED HEALTHCARE 
OPERATING, [**2]  INC., APPELLANTS: Donald Lee 
Miller, II, Kristin M. Lomond, James Peter Cassidy, III, 
Quintairos, Prieto, Wood & Boyer P.A.

FOR JANIS E. CLARK, EXECUTRIX OF THE ESTATE 
OF OLIVE G. CLARK, DECEASED, AND ON BEHALF 
OF THE WRONGFUL DEATH BENEFICIARIES OF 
OLIVER G. CLARK AND BEVERLY WELLNER, 
INDIVIDUALLY AND ON BEHALF OF THE ESTATE OF 
JOE P. WELLNER, DECEASED, AND ON BEHALF OF 
THE WRONGFUL DEATH BENEFICIARIES OF JOE P. 
WELLNER, APPELLEES: James T. Gilbert, Coy, Gilbert 
& Gilbert, Richard Eric Circeo, Robert Earl Salyer, 
Wilkes & Mchugh, P.A.
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Judges: Barber, Cunningham, and Keller, JJ., concur. 
Abramson, J., dissents by separate opinion in which 
Minton, C.J. and Noble, J., join. Noble, J., dissents by 
separate opinion in which Minton, C.J., joins.

Opinion by: VENTERS

Opinion

 [*312]  OPINION OF THE COURT BY JUSTICE 
VENTERS 

DENYING INTERLOCUTORY RELIEF

This decision consolidates three cases accepted by this 
Court for discretionary review pursuant to CR 65.09. By 
way of motions for interlocutory relief under CR 65.09, 
Extendicare Homes, Inc. d/b/a/ Shady Lawn Nursing 
Home ("Extendicare"), and its affiliated entities,1 and 
Kindred Nursing Centers Limited Partnership d/b/a 
Winchester Centre For Health and Rehabilitation n/k/a 
Fountain Circle Health and Rehabilitation [**3]  
("Kindred") and its affiliated entities,2 seek relief from 
orders of the Court of Appeals refusing to compel 
arbitration of disputes pending in Clark Circuit Court and 
the Trigg Circuit Court.

Each of the three cases originated with the filing of an 
action in the circuit court asserting claims against the 
nursing home for personal injuries suffered by the 
nursing home resident, violations of KRS 216.510 et 
seq.,3 and for wrongful death of the resident. In each 
case, at the time of the resident's admission to the 
nursing home, an attorney-in-fact for the resident 
executed a written document providing that any claims 
or disputes arising out of the relationship between the 
resident and the nursing home would be submitted to 
arbitration, rather than adjudication in the courts. Upon 
the commencement of each case in circuit court, [**4]  
the defendant nursing home facility moved the court to 

1 Extendicare, Inc.; Extendicare Health Network, Inc.; 
Extendicare Reit; Extendicare L.P.; Extendicare Holdings, Inc.; 
Extendicare Health Services, Inc.; Extendicare Health Facility 
Holdings, Inc.; John Does 1 Through 5; and Unknown 
Defendants.

2 Kindred Nursing Centers East, LLC; Kindred Hospitals 
Limited Partnership; Kindred Healthcare, Inc.; and Kindred 
Health Care Operating, Inc.

3 HN1 KRS 216.515 enumerates certain enforceable rights 
extended to nursing home residents.

dismiss the action and compel the parties to submit the 
claims to a formal arbitration proceeding. In each case, 
citing our opinion in Ping v. Beverly Enterprises, Inc., 
376 S.W.3d 581 (Ky. 2012), cert. denied, 133 S. Ct. 
1996, 185 L. Ed. 2d 879 (2013), the circuit court denied 
the motion on the grounds that the respective power-of-
attorney instruments did not authorize the resident's 
attorney-in-fact to waive the resident's right to access to 
the courts for the resolution of disputes.

Kindred and Extendicare each sought interlocutory relief 
in the Court of Appeals pursuant to CR 65.07. The Court 
of Appeals declined to grant the requested relief. 
Kindred and Extendicare then sought relief in this Court.

The central issue is whether, based upon the language 
of the particular power-of-attorney instrument, an 
arbitration agreement was validly formed between the 
respective nursing home facility and the resident whose 
interests were thereby affected. For the reasons set 
forth below, we conclude in two of the cases, 
Extendicare Homes, Inc., et al, v. Whisman (Case No. 
2013-SC-426-I) and Kindred Nursing Centers Limited 
Partnership, et al., v. Wellner (Case No. 2013-SC-431-
I), [**5]  that the authority to enter into a pre-dispute 
arbitration agreement was not among the powers 
granted to respective attorney-in-fact and, therefore the 
arbitration agreements were not formed with the assent 
of the party to be bound thereby. Lacking  [*313]  the 
essential element of assent, we conclude that the 
arbitration agreements in those cases were never validly 
formed.

We further conclude that HN2 without a clear and 
convincing manifestation of the principal's intention to do 
so, we will not infer the delegation to an agent of the 
authority to waive a fundamental personal right so 
constitutionally revered as the "ancient mode of trial by 
jury."4 Consequently, because none of the power-of-
attorney instruments involved in these cases provide a 
manifestation of the principal's intent to delegate that 
power to his agent, we conclude that the agent was not 
so authorized, and that the principal's assent to the 
waiver was never validly obtained. Accordingly, we deny 
the motions for interlocutory relief. In so doing, we affirm 
the orders of the Court of Appeals.

At the outset, however, it is appropriate that we direct 
our attention specifically to the cause of action pled in 
each case for wrongful death. [**6]  We held in Ping, and 

4 Ky. Const. § 7.

478 S.W.3d 306, *306; 2015 Ky. LEXIS 1867, **2



Page 12 of 49

 

we reiterate today: the decedent whose death becomes 
the basis of a wrongful death claim had no authority 
during his lifetime, directly or through the actions of his 
attorney-in-fact, to prospectively bind the beneficiaries 
of the wrongful death claim to an arbitration agreement.

I. THE WRONGFUL DEATH BENEFICIARIES ARE 
NOT BOUND BY THE ARBITRATION AGREEMENTS 
IN ISSUE HERE

In Ping, 376 S.W.3d at 597-600, we squarely confronted 
the question of whether a decedent, by her own action 
or through the action of her attorney-in-fact, could enter 
into contracts of any kind that would bind the rights of 
the beneficiaries of wrongful death claims made in 
connection with her own death. Based upon well-settled 
precedent and upon the constitutional and statutory 
structure of Kentucky's wrongful death law, we 
determined that HN3 a wrongful death claim does not 
"derive from any claim on behalf of the decedent, and 
[the wrongful death beneficiaries] do not succeed to the 
decedent's dispute resolution agreements." Id. at 600.

Section 241 of the Kentucky Constitution declares: HN4 
The General Assembly may provide how the recovery 
[from a wrongful death action] shall go and to whom 
belong." HN5 In KRS 411.130(2), the General Assembly 
designated the persons to whom such claims 
belong. [**7]  In Ping, we quoted Moore v. Citizens Bank 
of Pikeville, 420 S.W.2d 669, 672 (Ky. 1967), holding 
that HN6 the wrongful death action is not derivative . . . 
[It] is distinct from any [cause] that the deceased may 
have had if he had survived." Id. We recently reaffirmed 
that holding in Pete v. Anderson:

HN7 Under the plain language of the statute, the 
cause of action 'belongs' to the beneficiaries of the 
wrongful death claim, as the amount recovered in a 
wrongful death action 'shall be for the benefit of and 
go to the kindred of the deceased[.]' KRS 
411.130(2) . . . . With no interest in the recovery, 
the personal representative is a "nominal" party, as 
the 'real parties in interest are the beneficiaries 
whom [the personal representative] represents.'" 
(citing Vaughn's Administrator, 297 Ky. 309, 179 
S.W.2d 441, 445. (1944)).

413 S.W.3d 291, 299 (Ky. 2013). Moreover, Pete 
expressly and explicitly noted that "Ping . . . puts to rest 
any dispute as to whether the HN8 statutory 
beneficiaries are the real parties in interest to a wrongful 
death action." Pete, at 300.

 [*314]  HN9 Under Kentucky law, a wrongful death claim 
is a distinct interest in a property right that belongs only 
to the statutorily-designated beneficiaries. Decedents, 
having no cognizable legal rights in the wrongful death 
claims arising upon their demise, have no authority to 
make contracts disposing [**8]  of, encumbering, 
settling, or otherwise affecting claims that belong to 
others. The rightful owners of a wrongful death claim, 
the beneficiaries identified in KRS 411.130(2), cannot 
be bound to the contractual arrangements purportedly 
made by the decedent with respect to those claims.5 A 
decedent has no more authority to bind the wrongful 
death beneficiaries to an arbitration agreement than he 
has to bind them to a settlement agreement fixing or 
limiting the damages to be recovered from the wrongful 
death action, limiting the persons against whom a claim 
could be pursued, or an agreement on how and to 
whom to allocate the damages recovered in a wrongful 
death claim.6 Our analysis in Ping was thorough, 
complete, correct, and unanimous. We reaffirmed it in 
Pete and we have no reason to retreat from it now.7

5 See McWethy's Adm'x v. McCright, 141 Ky. 816, 133 S.W. 
1001, 1002 (1911) (HN10 "A child has no interest in property 
of the parent while the latter is living; and this court has 
frequently held that the child cannot incumber [sic], sell, or 
otherwise dispose of a mere expectancy in the estate of the 
parent.").

6 We note here, as we did in Ping, that HN11 it is of no 
consequence that the person signing the arbitration 
agreement in her representative capacity as attorney-in-
fact, [**9]  is individually, one of the statutorily-designated 
wrongful death beneficiaries. By explicitly signing in that 
representative capacity, the agent does not bind herself, 
personally, to the terms of the agreement, and care must be 
taken not to "conflate the two distinct entities involved. See 
Ping, 376 S.W.3d at 599 ("By executing the arbitration 
contract, Ms. Ping purported to agree on her mother's behalf, 
not her own, to arbitrate her mother's claims. Even were her 
mother's agreement valid, Ms. Pings having executed it as her 
mother's representative would not preclude Ms. Ping, as 
representative of the wrongful death beneficiaries, from 
litigating their entirely separate claim.").

7 We are aware that at least one federal trial judge takes issue 
with our analysis in Ping. See Golden Gate Nat. Senior Care, 
LLC v. Addington, 14-CV-327-JMH, 2015 U.S. Dist. LEXIS 
44107, 2015 WL 1526135, at *8-9 (E.D. Ky. Apr. 3, 2015). The 
judge in that case contends that Ping's holding with respect to 
the rights of the wrongful death beneficiaries is wrong because 
it "effectively nullif[]ies] arbitration in the wrongful death 
context" and runs counter to Marmet Health Care Center, Inc. 
et al v. Clayton Brown et al.,     U.S.    ,    , 132 S.Ct. 1201, 
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HN14 In contrast with the wrongful death claims, the 
personal injury and statutory claims arising under KRS 
216.510 et seq. belong to the decedents; and the 
respective estates succeeded to those claims, at least 
to the extent that such claims survive the decedent's 
death pursuant to KRS 411.1408 and 216.515(26).9 We 
now redirect  [*315]  our attention to those claims, to 
determine based on Ping and other applicable law, 
whether the attorneys-in-fact in these cases had the 
authority to enter into a pre-dispute agreement to 
arbitrate any claims arising [**11]  between the 
respective principals and the nursing home facilities 
providing their care.

II. FACTUAL AND PROCEDURAL BACKGROUND—
POWERS GRANTED TO THE RESPECTIVE 
ATTORNEYS-IN-FACT

The facts as relevant to the issues we review in each 
case are remarkably similar. Of course, the law relating 

1203, 182 L. Ed. 2d 42 (2012) and Marmet's "emphatic federal 
policy in favor of arbitral dispute resolution" and concludes that 
the FAA "includes no exception for personal-injury or wrongful-
death [**10]  claims." The fallacy of that position is obvious: 1) 
HN12 arbitration agreements in wrongful death cases are not 
nullified because wrongful death beneficiaries are free, as they 
always have been, to enter into arbitration agreements 
regarding their wrongful death claims; and 2) as we explained 
in Ping, the ownership status of a wrongful death varies from 
state to state depending upon the statutory and constitutional 
provisions that create the right. Ping, at 598. HN13 The federal 
and state policies favoring arbitration do not displace well-
settled principles of contracts, property, and due process that 
bar individuals from making contracts that dispose of rights 
and property interests belonging to other people.

8 KRS 411.140 provides: HN15 No right of action for personal 
injury or for injury to real or personal property shall cease or 
die with the person injuring or injured, except actions for 
slander, libel, criminal conversation, and so much of the action 
for malicious prosecution as is intended to recover for the 
personal injury. For any other injury an action may be brought 
or revived by the personal representative, or against the 
personal representative, heir or devisee, in the same manner 
as causes of action founded on contract?

9 See also Overstreet v. Kindred Nursing Centers Limited 
Partnership, 2013-SC-000620-DG, 2015 Ky. LEXIS 1754, 
2015 WL 4967188 at *7 (Ky. Aug. 20, 2015) (holding that 
HN16 claims asserted under KRS 216.515 for violations of a 
nursing home resident's rights, except for personal injury or 
property damage claims falling within the protective scope of 
KRS 411.140, may be brought only by the resident or his 
guardian" during the resident's lifetime. KRS 216.515(26)).

to arbitration agreements and powers-of-attorney [**12]  
instruments applies equally to each case. However, 
because each of the power-of-attorney instruments 
involved in the three cases expresses the authority 
delegated by the principal to the attorney-in-fact in 
different terms, each instrument requires a separate 
analysis. We proceed with a review of the essential 
facts of each case.

A. Extendicare Homes, Inc. d/b/a Shady Lawn 
Nursing Home v. Whisman, Case No 2013-SC-426-I.

On February 21, 2011, Van Buren Adams executed a 
power-of-attorney document (the Adams-Whisman 
POA) designating his daughter, Belinda Whisman, as 
his attorney-in-fact. About a month later, Adams was 
admitted as a resident at Extendicare's Shady Lawn 
Nursing Home. As Adams' attorney-in-fact, Whisman 
executed the documents required by Extendicare for 
Adams' admission to the nursing home. She also signed 
a four-page document presented by Extendicare's 
admission staff, styled "Alternative Dispute Resolution 
Agreement." We refer to that document as 
"Extendicare's arbitration agreement." At the top of the 
first page, in all-capital letters and in underlined font, the 
document states that "SIGNING THIS AGREEMENT IS 
NOT A CONDITION OF ADMISSION TO OR 
CONTINUED RESIDENCE IN THE [**13]  CENTER." 
On the second page, the document declares in capital 
letters that:

THE PARTIES UNDERSTAND, ACKNOWLEDGE 
AND AGREE THAT BY ENTERING INTO THIS 
AGREEMENT, THEY ARE GIVING UP THEIR 
CONSTITUTIONAL RIGHT TO HAVE THEIR 
DISPUTES DECIDED BY A COURT OF LAW OR 
TO APPEAL ANY DECISION OR AWARD OF 
DAMAGES RESULTING FROM THE 
ALTERNATIVE DISPUTE RESOLUTION 
PROCESS, EXCEPT AS PROVIDED HEREIN.

Extendicare's arbitration agreement also provided a 
comprehensive list of "covered disputes" which included 
the same statutory and common law claims later 
asserted in this action.

Adams died less than three months after his admission 
to Shady Lawn. The co-administrators of his estate, 
Belinda Whisman and Tony Adams, brought suit in the 
Trigg Circuit Court, naming as defendants the various 
entities that owned and operated Shady Lawn Nursing 
Home. The complaint  [*316]  alleged personal injuries to 
Adams caused by negligence, violations of KRS 
216.510 et seq., and wrongful death. Based upon the 
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arbitration agreement, Extendicare moved the court to 
dismiss the lawsuit and to order the plaintiffs to submit 
their claims to arbitration. The plaintiffs argued that the 
power-of-attorney document did not vest Whisman with 
the authority [**14]  to commit Adams' claims to 
arbitration. As relevant in this case, and as relied upon 
by Extendicare, the instrument provided as follows:

I, VAN BUREN ADAMS . . . appoint my daughter, 
BELINDA WHISMAN, . . . my true and lawful 
attorney-in-fact, with full power for me and in my 
name and stead, . . . to draw, make and sign any 
and all checks, contracts, notes, mortgages, 
agreements, or any other document including 
state and Federal tax returns; . . . [and] to 
institute or defend suits concerning my 
property or rights, . . . [.]

(emphasis added).

Extendicare argued below, as it does here, that the 
authority "to institute or defend suits concerning my 
property or rights" implicitly carried with it the authority 
to enter into the pre-dispute arbitration agreement. The 
Trigg Circuit Court denied Extendicare's motions and 
concluded that the Adams-Whisman POA "would not 
give Ms. Whisman the understanding that her authority 
would apply to . . . a waiver of the important right of 
bringing a lawsuit before a jury rather than before an 
arbitration panel."

The trial court reasoned that, despite the differences 
between the Adams-Whisman POA and the POA 
involved in Ping, nevertheless, the general 
principles [**15]  governing Ping also applied here. The 
circuit court expressly noted our cautionary statement in 
Ping that HN17 "[a]bsent authorization in the power of 
attorney to settle claims and disputes or some such 
express authorization addressing dispute resolution, 
authority to make such a waiver is not to be inferred 
lightly." Id. at 593.

From this adverse ruling of the trial court, Extendicare 
sought immediate interlocutory relief in the Court of 
Appeals pursuant to CR 65.07. The Court of Appeals 
denied the motion, expressed its agreement with the 
trial court's application of Ping, and further grounded its 
opinion on Ping's comprehensive references to the law 
of agency, especially Restatement (Third) of Agency § 
2.02 comment h. (2006):

HN18 [S]ome acts that are otherwise legal create 
legal consequences for a principal that are 
significant and separate from the transaction 

specifically directed by the principal. A reasonable 
agent should consider whether the principal 
intended to authorize the commission of collateral 
acts fraught with major legal implications for the 
principal, such as granting a security interest in the 
principal's property or executing an instrument 
confessing judgment. In such circumstances, it 
would be reasonable for the agent [**16]  to 
consider whether a person in the principal's 
situation, having the principal's interests and 
objectives, would be likely to anticipate that the 
agent would commit such a collateral act, given the 
nature of the principal's specific direction to the 
agent.

The Court of Appeals concluded, quoting both Ping and 
Restatement (Third) of Agency, that "an arbitration 
agreement would 'create legal consequences for a 
principal that are significant and separate from the 
transactions specifically directed by the principal,'" 
further noting that the explicit authority "'to institute or 
defend suits concerning my property or rights' did not 
imply the authority to initiate a claim in arbitration, or, 
correspondingly to waive  [*317]  Adams' right to seek 
redress in a court of law."

B. Kindred Nursing Centers Limited Partnership 
d/b/a Winchester Centre for Health and 
Rehabilitation v. Clark, Case No. 2013-SC-430-I.

On August 31, 2006, Olive G. Clark executed a power-
of-attorney document (the Clark POA) designating her 
daughter, Janis Clark, as her attorney-in-fact. Nearly 
two years later, on August 16, 2008, Olive Clark 
became a resident of Kindred's Winchester Centre for 
Health and Rehabilitation a/k/a Fountain [**17]  Circle 
Health and Rehabilitation ("Winchester Centre"). Janis, 
as Olive's attorney-in-fact, executed for Olive the 
paperwork Kindred required for Olive's admission to 
Winchester Centre. At the same time, Janis, acting as 
Olive's attorney-in-fact, also signed a four-page 
document styled "Alternative Dispute Resolution 
Agreement Between Resident and Facility (Optional)." 
We refer to this document as "the Kindred arbitration 
agreement."

The Kindred arbitration agreement stipulates that "[a]ny 
and all claims or controversies arising out of or in any 
way relating to this ADR Agreement . . . or the 
Resident's stay at the Facility . . . shall be submitted to 
alternate dispute resolution as described in this 
Agreement." The document also defines "alternate 
dispute resolution" to include "binding arbitration." In the 
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same nondescript font as the rest of the provisions, the 
document warns that "[b]inding arbitration means that 
the parties are waiving their right to a trial, including 
their right to a jury trial, their right to trial by a Judge and 
their right to appeal the decision of the arbitrator(s)." In 
its final paragraph, the agreement provides that 
"execution of this Agreement is not a precondition [**18]  
to the furnishing of services to the Resident by the 
Facility."

Olive died about eight months later. Janis Clark, as 
executrix of Olive's estate and on behalf of the wrongful 
death beneficiaries, filed suit in the Clark Circuit Court 
against Kindred. The complaint asserted causes of 
action for personal injury, violations of KRS 216.510 et 
seq., and wrongful death. Kindred moved to dismiss the 
action or, alternatively, to stay the action pending 
arbitration pursuant to the Kindred arbitration 
agreement.

In January 2012, the Clark Circuit Court granted 
Kindred's motion and entered a final order dismissing 
the pending lawsuit and compelling arbitration of the 
claims. However, following the August 23, 2012 
rendition of Ping, and upon consideration of Janis's CR 
60.02 motion, the circuit court vacated the order of 
dismissal. Based expressly upon the principles set forth 
in Ping, in November 2012, the trial court ruled that the 
Clark POA did not provide Janis Clark with the authority 
"to waive Olive Clark's jury trial rights."

As relevant here, Olive's POA endowed Janis with:

[the] full power for me and in my name, place, 
and stead, in her sole discretion, to transact, 
handle, and dispose of all matters 
affecting [**19]  me and/or my estate in any 
possible way.

Without limiting or derogating from this general 
power, I specifically authorize my attorney in fact for 
me and in my name, place, and stead, in her sole 
discretion:

To prepare and complete administrative documents 
necessary to secure or preserve any and all 
governmental benefits available to me;

To lease, sell, or convey any real or personal 
property that I may now or ever own;

To mortgage my property as she sees fit;

 [*318]  To receive and receipt for any money which 

may now or hereafter be due to me;

To retain and release all liens on real or person 
property;

To draw, make, and sign in my name any and all 
checks, promissory notes, contracts, deeds or 
agreements;

To invest or reinvest my money for me;

To institute or defend suits concerning my 
property or rights;

To file all tax returns (including, without limitation, 
state and federal income tax returns);

To enter all safe deposit boxes;

To transfer assets of mine to any trust created by 
me for addition to trust principal; and

Generally to do and perform for me and in my 
name all that I might do if present.

Also, without limiting or derogating from this general 
power, I authorize my attorney in fact to make 
all [**20]  decisions regarding my health care and 
medical treatment.

(emphasis added).

Kindred sought relief in the Court of Appeals pursuant to 
CR 65.07. The Court of Appeals denied Kindred's 
application for relief, relying upon the same rationale set 
out in its Extendicare opinion: namely, its interpretation 
of agency law as provided by the Restatement (Third) of 
Agency and our decision in Ping. Like Extendicare, 
Kindred now seeks further review in this Court pursuant 
to CR 65.09. Kindred also asserts the additional claim 
that the attempt of the Clark Circuit Court to resurrect 
the dismissed case under CR 60.02 was ineffective 
because the circuit court had lost jurisdiction of the case 
following the entry of its January 2012 order dismissing 
the case.

C. Kindred Nursing Centers Limited Partnership 
d/b/a Winchester Centre for Health and 
Rehabilitation v. Wellner, Case No. 2013-SC-431-I.

On May 15, 2008, Joe Paul Wellner executed a power-
of-attorney naming his wife, Beverly M. Wellner, as his 
attorney-in-fact. Three months later, he was admitted to 
Kindred's Winchester Centre. Beverly signed the 
Kindred admission documents as Joe's attorney-in-fact. 
She also signed Kindred's optional arbitration 
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agreement. Joe resided at [**21]  Winchester Centre for 
the next thirteen months, until a few days before his 
death on June 19, 2009. Beverly, individually, and as 
administratrix on behalf of her husband's estate and the 
wrongful death beneficiaries, brought suit in the Clark 
Circuit Court asserting the above-referenced claims.

The Wellner case shares many common elements with 
the Clark litigation. The complaints in both cases arise 
out of the same nursing home facility and assert the 
same causes of action—personal injury, wrongful death, 
and violations of KRS 216.510, et seq. The two cases 
were filed contemporaneously in the Clark Circuit Court; 
the parties on both sides of the two cases are 
represented by the same lawyers, and both cases were 
heard by the same circuit court judge, Hon. Jeanne C. 
Logue.

Like the Clark case, Judge Logue initially dismissed the 
Wellman case in favor of arbitration. After Ping, the 
judge reconsidered the case pursuant to CR 60.02 and 
reversed the prior ruling. Upon review, the Court of 
Appeals affirmed. Of course, the most determinative 
feature of this case, as well as the others, is the 
language of the power-of-attorney document. Not 
surprisingly, the power-of-attorney instrument in this 
case differs from [**22]  those found in the other cases 
under review. In pertinent part, it provides Beverly 
 [*319]  M. Wellner with authority to exercise the 
following powers on behalf of Joe:

1. To receive, take receipt for, and hold in 
possession, manage and control all property, both 
real and personal, which I now or may hereafter 
own, hold, possess or be or become entitled to with 
full power to sell, mortgage or pledge, assign, 
transfer, invest and reinvest the same or any part 
thereof in forms of investment, including bonds, 
notes and other obligations of the United States 
deemed prudent by my said wife in her discretion, 
with full power to retain the same without liability for 
loss or depreciation thereof.

2. To demand, sue for, collect, recover and 
receive all debts, monies, interest and demands 
whatsoever now due or that may hereafter be or 
become due to me (including the right to 
institute legal proceedings therefor).

3. To make, execute, deliver and endorse notes, 
drafts, checks and order for the payment of money 
or other property from or to me or order in my 
name.

4. To make, execute and deliver deeds, releases, 
conveyances and contracts of every nature in 
relation to both real and personal property, 
including [**23]  stocks, bonds, and insurance.

5. To have access to my safe deposit boxes, act as 
my proxy with power of substitution to vote all 
stocks or securities in my name in relation to any 
individual or corporate action, to deposit any stocks 
or securities in connection with any plans of 
prospective or reorganization committees, to accept 
and exercise all rights, to subscribe for securities 
and to sell same.

6. To receive and receipt for all rents and income to 
which I am or may become, entitled, pay therefrom 
all necessary expenses for the maintenance, 
upkeep, care and protection of my property, deduct 
therefrom her own reasonable compensation, and 
pay the, net income from time to time to me or in 
such manner as I shall direct, or in the absence of 
such payment to me or at my discretion, to invest 
the same for me in her judgment in the manner 
above described.

7. To prepare, execute and file federal or state 
income tax returns and other real and personal 
property tax lists and to pay all such taxes.

8. In the event of my illness, incapacity or other 
emergency to have full power to make all health 
care decisions for me and in my stead; this power 
shall encompass the power to make any decision 
which [**24]  I might myself make in authorizing or 
refusing treatment, surgery or other health care. My 
Attorney-in Fact shall have the right to refuse the 
administration of nutrition and hydration.

9. If I should every need a guardian or curator or 
similar person or entity to assist me if I am unable 
to fully handle all of my affairs, and if this Power of 
Attorney should not be sufficient therefor, I 
nominate my wife, BEVERLY M. WELLNER, as my 
guardian, curator, etc., and I specifically provide 
that surety not be required on her bond as such.

10. I hereby further grant unto my Attorney-in-Fact 
full power in and concerning the above premises 
and to do any and all acts as set forth above as 
fully as I could do if I were personally present, and 
at my decease to pay, transfer and deliver over to 
my personal representative, all principal and 
income then in his possession and control, and I do 
ratify and confirm whatever my said Attorney-in-
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Fact shall lawfully do under these presents, 
provided however, that my attorney shall not bind 
me as surety, guarantor for accommodation nor 
give away any of my estate, whatsoever, nor  [*320]  
shall my attorney be authorized to accept service of 
process for or on my behalf [**25]  . . . .

(emphasis added).

Like the other two cases, the Wellner case comes to this 
Court pursuant to CR 65.09. As in the Clark case, 
Kindred also challenges in Wellner the jurisdiction of the 
circuit court to set aside, pursuant to CR 60.02, the 
original order of dismissal entered several months 
earlier.

III. ANALYSIS

As in Ping, our disposition of these cases requires no 
consideration of the specifics of the respective 
arbitration agreements. There is no dispute that if the 
arbitration agreements were validly formed, they are 
enforceable as written under both the Kentucky Uniform 
Arbitration Act (KUAA), KRS 417.050 et seq., and the 
Federal Arbitration Act (FAA), 9 U.S.C. §§ 1 et seq., at 
least with respect to the decedents' claims for personal 
injury and statutory violations. Consequently, the 
disputes before us are not about the enforcement of 
validly formed arbitration agreements covered by the 
KUAC and the FAA. Rather, the disputes are about the 
formation of the arbitration agreements; and specifically, 
whether the agent purporting to sign the arbitration 
agreement on behalf of his principal had the authority to 
do so.

All three of the arbitration agreements involved here 
provide that the Kentucky Arbitration Act shall 
govern, [**26]  with secondary reliance upon the Federal 
Arbitration Act if the Kentucky law is found to be 
inapplicable. HN19 Choice of law provisions are 
generally valid in arbitration clauses. Hathaway v. 
Eckerle, 336 S.W.3d 83, 87 (Ky. 2011). However, as 
applicable to this case, there is no material difference 
between the FAA and the KUAC.

HN20 Like its federal counterpart, Kentucky law favors 
the enforcement of arbitration agreements. Ally Cat, 
LLC v. Chauvin, 274 S.W.3d 451, 457 (Ky. 2009) ("We 
do not by this opinion signify any retreat from our 
recognition of the prevalent public policy favoring 
enforcement of agreements to arbitrate."). HN21 Doubts 
about the scope of issues subject to arbitration should 
be resolved in favor of arbitration. See Louisville 
Peterbilt, Inc. v. Cox, 132 S.W.3d 850, 855 (Ky. 2004) 

(citing Moses H. Cone Mem'l Hosp. v. Mercury Constr. 
Corp., 460 U.S. 1, 103 S. Ct. 927, 74 L. Ed. 2d 765 
(1983)).

Nevertheless, before the enforcement of an arbitration 
agreement can be addressed, it must be established 
that an arbitration agreement was formed. Mt. Holly 
Nursing Center v. Crowdus, 281 S.W.3d 809, 813 (Ky. 
App. 2008). HN22 Unless an arbitration agreement was 
validly formed, there is no arbitration agreement to be 
enforced. Questions concerning the formation of an 
arbitration agreement are resolved in accordance with 
the applicable state law governing contract formation. 
See JPMorgan Chase Bank, N.A. v. Bluegrass 
Powerboats, 424 S.W.3d 902, 907 (Ky. 2014) ("[E]ven 
the federal authorities agree that HN23 whether there is 
a valid arbitration agreement is a matter of state 
contract law, so long as the state law in question 
does [**27]  not single out arbitration agreements."). We 
clarified in Ping:

HN24 a party seeking to compel arbitration has the 
initial burden of establishing the existence of a valid 
agreement to arbitrate . . . [T]hat initial showing is 
addressed to the court, not the arbitrator[] . . . and 
the existence of the agreement depends on state 
law rules of contract formation . . . . An appellate 
court reviews the trial court's application of those 
rules de novo, although the trial court's factual 
findings, if any, will  [*321]  be disturbed only if 
clearly erroneous. [citing North Fork Collieries v. 
Hall, 322 S.W.3d 98, 102 (Ky. 2010)].

376 S.W.3d at 590 (citations omitted).

HN25 The fundamental principle of contract formation is 
that "[t]o create a valid, enforceable contract, there must 
be a voluntary, complete assent by the parties having 
capacity to contract." Conners v. Eble, 269 S.W.2d 716, 
717-18 (Ky. 1954). This principle applies with no less 
vigor when the issue is formation of an arbitration 
contract. "Assent to be bound by the terms of an 
[arbitration] agreement must be expressed." Ally Cat, 
274 S.W.3d at 456. HN26 A person's assent to a 
contractual agreement can be provided by an agent 
acting as an attorney-in-fact, if the authority to do so 
was duly conferred upon the attorney-in-fact by the 
power-of-attorney instrument. Conversely, if that 
authority was not so conferred by [**28]  the principal, 
the requisite assent, of course, cannot be provided by 
the attorney-in-fact.

HN27 Whether the principal's assent to the arbitration 
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agreement was obtained is, in each of the cases under 
review, a question of law that depends entirely upon the 
scope of authority set forth in the written power-of-
attorney instrument. Ping, at 590. Ping further clarifies:

HN28 The scope of [the agent's] authority is thus 
left to the principal to declare, and generally that 
declaration must be express . . . [E]ven a 
"comprehensive durable power would not be 
understood as implicitly authorizing all the decisions 
a guardian might make on behalf of a ward. Rather, 
we have indicated that an agent's authority under a 
power of attorney is to be construed with reference 
to the types of transaction expressly authorized in 
the document and subject always to the agent's 
duty to act with the "utmost good faith."

Id. at 592. (citations omitted).

Focusing even closer on the question of whether, by 
way of a durable power-of-attorney, a principal vested 
his agent (his attorney-in-fact) with the authority to 
select arbitration and its concomitant waiver of the 
constitutional right of access to the courts, Ping cites to 
 [**29] Restatement (Third) of Agency § 2.02 comment h. 
(2006).10 We  [*322]  said that HN29 "a collateral 

10 Restatement (Third) Of Agency § 2.02 (2006)

h. Consequences of act for principal. HN30 Even if a 
principal's instructions or grant of authority to an agent 
leave room for the agent to exercise discretion, the 
consequences that a particular act will impose on the 
principal may call into question whether the principal has 
authorized the agent to do such acts.

Three types of acts should lead a reasonable agent to 
believe that the principal does not intend to authorize the 
agent to do the act. First are crimes and torts. HN31 If a 
principal authorizes the agent's commission of a crime or 
an intentional tort, the principal will be subject to liability 
for the agent's wrongdoing. See § 7.04. The agent, 
additionally, will be subject to individual, liability. See § 
7.01. An agent is under no duty to obey a direction from 
the principal to commit [**30]  such an act. See § 8.09(2). 
The bounds of the law are applicable to all, including 
principals, whether or not individuals. See Principles of 
Corporate Governance: Analysis and Recommendations 
§ 2.01 and Comment g.

Second, HN32 acts that create no prospect of economic 
advantage for a principal, such as gifts and 
uncompensated uses of the principal's property, require 
specific authorization. This is so even if an agent has 

agreement to waive the principal's right to seek redress 
of grievances in a court of law"11 was an act with 
significant legal consequences." We emphasized: 
"Absent authorization in the power of attorney to settle 
claims and disputes or some such express authorization 
addressing dispute resolution, authority to make such a 
waiver is not to be inferred lightly." Id. at 593.

Ping faithfully applied the age-old principle that HN34 a 
power-of-attorney must be strictly construed in 
conformity with the principal's purpose. Harding v. 
Kentucky River Hardwood [**32]  Co., quoting U.S. 
Fidelity Co. v. McGinnis, 147 Ky. 781, 145 S.W. 1112 
(Ky. 1912), states:

HN35 It is the law that a formal instrument 
conferring authority will be strictly construed, and 
can be held to include only those powers which are 

notice that the principal acts philanthropically as to 
matters unconnected to the agency. Moreover, if it is 
normally not reasonable to believe that the principal will 
benefit from an act, a reasonable agent should not infer 
that the principal wishes the agent to do the act and 
therefore should not commit the act unless the principal 
communicates specifically that the principal wishes the 
act to be done. Thus, an agent should not infer that the 
principal wishes gifts to be made from the principal's 
property from the fact that the principal has authorized 
the agent to manage the principal's property and has 
given the agent discretion in making management 
decisions. For treatment of the authority of an agent to 
make gifts under a durable power of attorney, see 
Restatement Third, Property (Wills and Other Donative 
Transfers) § 8.1, Comment l.

Third, some acts that are [**31]  otherwise legal create 
legal consequences for a principal that are significant and 
separate from the transaction specifically directed by the 
principal. HN33 A reasonable agent should consider 
whether the principal intended to authorize the 
commission of collateral acts fraught with major legal 
implications for the principal, such as granting a security 
interest in the principal's property or executing an 
instrument confessing judgment. In such circumstances, 
it would be reasonable for the agent to consider whether 
a person in the principal's situation, having the principal's 
interests and objectives, would be likely to anticipate that 
the agent would commit such a collateral act, given the 
nature of the principal's specific direction to the agent.

11 By "collateral" agreement we referred to the separate, 
optional arbitration agreement signed in conjunction with, but 
not incorporated into, the other contractual arrangements for 
residential care. The arbitration agreements involved in this 
case are "collateral" agreements.
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plainly given, and those which are necessary, 
essential and proper to carry out those expressly 
given. It will be presumed that the principal, in 
conferring a power intended to confer with it the 
right to do those things without the object 
contemplated could not be accomplished, but 
beyond this the authority will not be extended by 
construction.

205 Ky. 1, 265 S.W. 429, 431 (Ky. 1924) (citations 
omitted).

We apply these same venerable principles to the cases 
at hand. We look now at the specific language of the 
respective POA documents that, as claimed by 
Extendicare and Kindred, authorized the agents to enter 
into arbitration agreements.

1. The Adams-Whisman POA

Extendicare identifies only two expressions of authority 
mentioned in the Adams/Whisman POA to support its 
claim that Adams had authorized Whisman to enter into 
a pre-dispute arbitration agreement. First, Extendicare 
points to the power to "institute or defend suits 
concerning [Adams] property or rights." Second, 
Extendicare relies upon Whisman's power to draw, 
make and sign any and all checks, contracts, [**33]  
notes, mortgages, agreements, or any other document 
including state and Federal tax returns."

a. The power to "institute or defend suits 
concerning my property rights" did not confer the 
authority to enter in a pre-dispute arbitration 
agreement.

Extendicare posits that the grant of specific authority to 
"institute or defend suits concerning my property rights" 
is an express authorization by Adams giving Whisman 
the power to choose arbitration  [*323]  as the mode for 
resolving disputes over his property rights. We disagree 
for several reasons.

First, at the most elementary level, even if we agreed 
that the conduct of initiating an arbitration proceeding for 
personal injury claims was functionally equivalent to 
instituting a suit concerning Adams's property rights; the 
act that required authorization was not the act of 
initiating an arbitration proceeding. Obviously, Whisman 
never initiated an arbitration proceeding. The action 
under review is the signing of the pre-dispute arbitration 
agreement when no personal injury or property rights 
were in dispute. That conduct does not remotely 
resemble the institution of a property rights claim.

We agree that the power to "institute or defend suits 
concerning [**34]  my property rights" would necessarily 
encompass the power to make litigation-related 
decisions within the context of a suit so instituted, 
including the decision to submit the pending dispute to 
mediation or arbitration. But that, too, is not what 
Whisman did. Whisman's action, at the time it was 
taken, had absolutely nothing to do with the institution or 
defense of claims concerning Adams property rights. 
Instituting "suits concerning my property rights" is not 
practically or conceptually similar in any way to making 
an agreement that future claims will be taken to 
arbitration.

Secondly, the current edition of Black's Law Dictionary 
defines "suit" as "[a]ny proceeding by a party or parties 
against another in a court of law." SUIT, BLACK'S LAW 

DICTIONARY (10th ed. 2014) (emphasis added). By way 
of comparison, an earlier edition of Black's Law 
Dictionary defines "suit" as "any proceeding by one 
person or persons against another or others in a court of 
justice in which a plaintiff pursues, in such court, the 
remedy the law affords him for the redress of an injury 
or the enforcement of a right[.]" BLACK'S LAW 

DICTIONARY, 1603 (4th ed. 1968) (emphasis added). 
HN36 There is no doubt that in the language [**35]  of 
the law, a "suit" occurs in a court of law; arbitration by its 
very purpose and design is intended to avoid suits in a 
court of law; it is the antithesis of a suit in a court of law.

The New Oxford American Dictionary defines "suit" in 
the context that concerns us, as "short for lawsuit."12 In 
turn, "lawsuit" is defined as "a claim or dipute brought to 
a court for adjudication."13 See Shepherd v. Standard 
Motor Co., 263 Ky. 329, 92 S.W.2d 337, 337 (Ky. 1936) 
(HN37 "This term ['lawsuit'] is defined and generally 
recognized as a suit at law or in equity; an action or a 
proceeding in a civil court; a process in law instituted by 
one party to compel another to do him justice.") 
(citations omitted).

Thus, HN38 in both common and legal parlance, 
"instituting suits concerning my property rights" 
manifests a specific intention to pursue one's rights in 
the courts of law, not by private arbitration. HN39 
Instituting a suit is not the same thing as initiating a 
claim in arbitration; the two are mutually exclusive 

12 NEW OXFORD AMERICAN DICTIONARY 1740 (Oxford University 
Press, 3d ed. 2010).

13 NEW OXFORD AMERICAN DICTIONARY 989 (Oxford University 
Press, 3d ed. 2010).
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actions. Far from being consistent with the explicitly-
stated authority to institute a lawsuit, Extendicare's 
arbitration agreement [**36]  expressly prohibits 
Whisman from doing the very thing that Adams's POA 
unequivocally authorized her to do.

Extendicare's position is that the "institute or defend 
suits" language of the Adams/Whisman POA is a 
general authorization for engaging in litigation, which 
implicitly provides the authority to do whatever  [*324]  is 
incidental to the suit or reasonably necessary to achieve 
the purpose of the litigation. See Restatement (Second) 
of Agency § 35 (1958) (HN40 "Unless otherwise agreed, 
authority to conduct a transaction includes authority to 
do acts which are incidental to it, usually accompany it, 
or are reasonably necessary to accomplish it."). 
However, we cannot rationally say that signing an 
arbitration agreement was "incidental to" a claim 
concerning Adams' property rights when the specific 
right, to which the claim is allegedly "incidental," did not 
exist. An act cannot be "incidental" to something that 
does not exist or has not happened. HN41 An arbitration 
agreement signed before a cause of action exists 
cannot be "reasonably necessary" to the resolution of 
that cause. Whisman's execution of the arbitration 
agreement was not "incidental" to or "reasonably 
necessary" in the furtherance of any claim [**37]  at all 
concerning Adams' property rights.

We agree that the "institute or defends suits" provision 
in the POA would authorize the attorney-in-fact to do 
what is reasonably necessary in the management of an 
actual claim or lawsuit, including the authority to settle 
or compromise the claim. Like countless other decisions 
required in the management of a lawsuit, settling a claim 
is within the ambit of the power expressly granted here. 
Nothing in our analysis would prevent Whisman or any 
similarly-situated attorney-in-fact from exercising her 
judgment in that regard. However, an agreement to 
submit a dispute to arbitration is the diametrical opposite 
of "settling" a claim. HN42 Settling a claim ends the 
controversy, whereas arbitrating a claim means fighting 
it out before an arbitrator rather than a judge and jury.

Whisman's act of signing Extendicare's arbitration 
agreement was not "incidental" to or "reasonably 
necessary" to the institution or defense of a "suit" 
concerning Adams' property rights. Instead, it expressly 
forfeited Adams' constitutional rights to have disputes 
decided in a court of law and to appeal any decision or 
award of damages arising therefrom, a point that we 
address in [**38]  further detail in Part IV of this opinion.

b. The power "to draw, make and sign any and all 
checks, contracts, notes, mortgages, agreements, 
or any other document including state and Federal 
tax returns" does not confer the authority to enter in 
a pre-dispute arbitration agreement.

Extendicare also argues that Whisman had the authority 
to sign a pre-dispute arbitration agreement as an 
exercise of the express power set forth in the Adams-
Whisman POA to "to draw, make and sign any and all 
checks, contracts, notes, mortgages, agreements, or 
any other document including state and Federal tax 
returns." Ping squarely refutes that argument.

We held in Ping that HN43 powers granted expressly in 
relation to the management of the principal's property 
and financial affairs, and to health-care decisions, "did 
not give [the attorney-in-fact] a sort of universal authority 
beyond those express provisions." Id. at 592. Citing to 
Rice v. Floyd, 768 S.W.2d 57, 58 (Ky. 1989), we said 
HN44 "an agent's authority under a power of attorney is 
to be construed with reference to the types of 
transaction expressly authorized in the document[.]" Id.; 
see also Restatement (Second) of Agency § 37(1) 
(1958) (HN45 "Unless otherwise agreed, general 
expressions used in authorizing an agent [**39]  are 
limited in application to acts done in connection with the 
act or business to which the authority primarily 
relates."). It is self-evident that the power relied upon 
here by Extendicare relates to the conduct of Adams' 
financial and banking  [*325]  affairs, and not to the 
vindication of unanticipated causes of action that might 
arise in the future.

In summary, we agree with the Trigg Circuit Court and 
the Court of Appeals that Whisman was not authorized 
by her father to enter into Extendicare's arbitration 
agreement. Adams cannot therefore be deemed to have 
given his assent to the agreement, and in the absence 
of that assent there was not a valid agreement to be 
enforced.

2. The Wellner POA

In support of its argument that Beverly Wellner was 
authorized to execute on Joe's behalf the Kindred 
arbitration agreement, Kindred relies upon two 
provisions of the Weliner POA: 1) the power "to 
demand, sue for, collect, recover and receive all debts, 
monies, interest and demands whatsoever now due or 
that may hereafter be or become due to me (including 
the right to institute legal proceedings therefor)"; and, 2) 
the power "to make, execute and deliver deeds, 
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releases, conveyances and contracts of every [**40]  
nature in relation to both real and personal property, 
including stocks, bonds, and insurance."

a. The power "to demand, sue for, collect, recover 
and receive all debts, monies, interest and demands 
whatsoever now due or that may hereafter be or 
become due to me (including the right to institute 
legal proceedings therefor)" does not confer the 
authority to enter in a pre-dispute arbitration 
agreement.

Kindred acknowledges that this provision of the Wellner 
POA granting the power to "demand, sue for, collect, 
recover and receive all . . . demands whatsoever" and 
"to institute legal proceedings" did not expressly 
authorize Beverly to sign the pre-dispute arbitration 
agreement. Instead, Kindred argues that such 
authorization must be implied because arbitration is 
"reasonably necessary or incidental," as Kindred puts it, 
to "the ability to settle suits that have been brought 
pursuant to Joe's intended grant of authority." Kindred 
argues, "it would be an absurd result to recognize an 
agent's power to bring suit . . . and then deny that she 
has the power to settle those very claims." We do not 
disagree; but HN46 "arbitrating" is not "settling."

HN47 An agent charged with the responsibility of 
managing [**41]  a claim in litigation would ordinarily 
need the ability to settle the claim. But, as we said 
above in reference to the Whisman case, initiating an 
arbitration proceeding—or more precisely, entering into 
a pre-dispute arbitration agreement, is a far cry from 
"settling" a claim. Initiating arbitration is the 
commencement of a legal battle; settling a claim is the 
resolution of a legal battle. A pre-dispute arbitration 
agreement "settles" nothing in relation to present and 
future claims of the principal.

b. The power "to make . . . contracts of every nature 
in relation to both real and personal property, 
including stocks, bonds, and insurance does not 
confer the authority to enter into a pre-dispute 
arbitration agreement applicable to future personal 
injury claims."

Kindred next contends that Beverly was authorized to 
provide Joe's assent to the arbitration agreement 
because it gave her the power "to make . . . contracts of 
every nature in relation to both real and personal 
property, including stocks, bonds, and insurance." 
(emphasis added). We certainly agree that a personal 
injury claim is a chose-in-action, and therefore 

constitutes personal property. HN48 Kentucky has long 
acknowledged that [**42]  "choses in action  [*326]  are 
personal property." Button v. Drake, 302 Ky. 517, 195 
S.W.2d 66, 69 (Ky. 1946).

In Button, our predecessor court examined several 
definitions of "property" from a variety of sources, this 
being, perhaps, the broadest one, taken from 
Commonwealth v. Kentucky Distilleries & Warehouse 
Co., 143 Ky. 314, 136 S.W. 1032, 1037 (Ky. 1911):

HN49 The term (property) is therefore said to 
include everything which is the subject of 
ownership, corporeal or incorporeal, tangible or 
intangible, visible or invisible, real or personal, 
choses in action as well as in possession, 
everything which has an exchangeable value, or 
which goes to make up one's wealth or estate.

(emphasis added).

The Court in Button also cites to this definition from 
Trimble v. City of Mt. Sterling, 12 S.W. 1066, 1067, 11 
Ky. L. Rptr. 727 (Ky. 1890): HN50 "The words 'personal 
property' mean money, goods, chattels, things in action, 
and evidences of debt." Button, at 69.

Joe's personal injury claim was personal property and 
Beverly had the authority to make contracts relating to it. 
But the Kindred pre-dispute arbitration agreement was 
not a contract made "in relation" to a property claim. The 
agreement did nothing to affect any of Joe's property or 
his property rights. The arbitration agreement does not 
even purport to be a "contract . . . in relation to both real 
and personal property." As clearly expressed within the 
agreement itself,14 the agreement was made in [**43]  
relation to Joe's constitutional right to access the courts 
and to trial by jury. HN51 Constitutional rights are 
decisively not "personal property" as we have defined 
the term. They are not "money, goods, chattels, things 
in action, and evidences of debt;" nor do they have "an 
exchangeable value, or which goes to make up one's 
wealth or estate."

Beverly's authority to deal with Joe's real and personal 
property does not translate into the power to relinquish 
his constitutional rights. Consequently, we conclude that 
Beverly was not authorized to provide Joe's assent to an 

14 The Kindred arbitration agreement states: 'Binding 
arbitration means the parties are waiving their right to trial, 
including their right to a jury trial, their right to a trial by a 
Judge, and their right to appeal the decision of the 
arbitrator(s)."
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agreement waiving his constitutional rights by 
committing his future personal injury claims to 
arbitration.

3. The Clark POA

Kindred argues that Janis Clark was expressly 
authorized to enter into its pre-dispute arbitration 
agreement on behalf of her mother, Olive, by virtue of 
the language of the POA providing Janis with the power 
"[t]o draw, make, and sign in my name any and all 
checks, [**44]  promissory notes, contracts, deeds or 
agreements; . . . and Generally to do and perform for 
me and in my name all that I might do if present;" and 
"[t]o institute or defend suits concerning my property or 
rights."

a. The power "to institute or defend suits 
concerning my property rights" does not confer the 
authority to enter in a pre-dispute arbitration 
agreement.

For the reasons cited in the foregoing analysis of the 
"institute or defend suits" provisions of the Adams-
Whisman POA and the "institute legal proceedings" of 
the Wellner POA, we conclude that this provision, 
granting the power "to institute or defend suits 
concerning my property rights," cannot be construed as 
supporting the authority for the attorney-in-fact to sign a 
pre-dispute arbitration agreement  [*327]  binding the 
principal and his estate to arbitrate future personal injury 
claims.

b. The powers to "to transact, handle, and dispose 
of all matters affecting me and/or my estate in any 
possible way[.]" and "[g]enerally to do and perform 
for me in my name all that I might if present" are 
broad enough and clear enough, unless otherwise 
prohibited, to encompasses the signing of a pre-
dispute arbitration agreement.

In Ping, we reiterated the general [**45]  rule that HN52 
an express authorization in a power-of-attorney 
document for an attorney-in-fact to engage in specified 
activities implies that acts "reasonably necessary" to the 
specified activity are also authorized. 376 S.W.3d at 
594. We cautioned, however, with reference to 
Restatement (Third) of Agency § 2.02 comment h. 
(2006), that given the "significant legal consequences" 
arising from an agreement waiving the principal's rights 
of access to the courts and to trial by jury, "authority to 
make such a waiver is not to be inferred lightly." Id. at 
593. Our holdings throughout this opinion, as in Ping 

itself, serve to highlight our reservation about casually 
inferring a power laden with such consequences.

However, a literal comprehension of the extraordinarily 
broad grant of authority expressed by these 
provisions—"to transact, handle, and dispose of all 
matters affecting me and/or my estate in any possible 
way" and "to do and perform for me in my name all that I 
might if present"—requires no inference about what the 
scope of authority encompassed within the expressed 
power. One might entertain considerable doubt about 
whether Olive consciously intended to forfeit her right of 
access to the courts and to a jury trial, but the [**46]  
language of her POA encompasses that result 
regardless of Olive's actual intent. Given this extremely 
broad, universal delegation of authority, it would be 
impossible to say that entering into a pre-dispute 
arbitration agreement was not covered.

D. Summary

In summation, we conclude that Clark POA's universal 
grant of authority, while not expressly providing the 
authority to bind the principal to an arbitration 
agreement, it implicitly does so. The more limited grants 
of authority provided in the Adams-Whisman POA and 
the Wellner POA do not provide the attorneys-in-fact 
with that authority. Based upon these conclusions, we 
affirm at this point the order of the Court of Appeals in 
Extendicare Homes, Inc., et al, v. Whisman (Case No. 
2013-SC-426-I).

However, our analysis continues because, in Kindred 
Nursing Centers Limited Partnership, et al., v. Wellner 
(Case No. 2013-SC-431-I) and Kindred Extendicare 
Homes, Inc., et al. v. Clark (Case No. 2013-SC-426-I), 
we must further consider the additional issue of whether 
the trial court had jurisdiction to enter an order pursuant 
to CR 60.02 vacating the earlier dismissal. With respect 
to Kindred Extendicare Homes, Inc., et al. v. Clark, as 
well as the [**47]  other cases, we also consider the 
extent to which the authority of an agent to waive his 
principal's fundamental constitutional rights to access 
the courts, to trial by jury, and to appeal to a higher 
court, can be inferred from a less-than-explicit grant of 
authority.

IV. AN AGENT'S AUTHORITY TO WAIVE HIS 
PRINCIPAL'S CONSTITUTIONAL RIGHT TO ACCESS 
THE COURTS AND TO TRIAL BY JURY WILL NOT 
BE INFERRED BUT MUST BE CLEARLY 
EXPRESSED BY THE PRINCIPAL
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In the cases before us we address the question of 
whether a person will be  [*328]  deemed to have waived 
fundamental constitutional rights when, in his stead, his 
attorney-in-fact signed a pre-dispute arbitration 
agreement. Our focus has been, and remains, upon the 
scope of the powers expressed in the power-of-attorney 
document, and whether those expressed powers are 
sufficient to supply the principal's assent needed to form 
an agreement, which on its face, forfeits those 
fundamental constitutional rights.

Upon review of these cases, we are convinced that 
HN53 the power to waive generally such fundamental 
constitutional rights must be unambiguously expressed 
in the text of the power-of-attorney document in order 
for that authority to be vested in the attorney-in-
fact. [**48]  The need for specificity is all the more 
important when the affected fundamental rights include 
the right of access to the courts (Ky. Const. § 14),15 the 
right of appeal to a higher court (Ky. Const. § 115),16 
and the right of trial by jury, which incidentally is the only 
thing that our Constitution commands us to "hold 
sacred." See Ky. Const. § 7 (HN54 "The ancient mode 
of trial by jury shall be held sacred, and the right thereof 
remain inviolate, subject to such modifications as may 
be authorized by this Constitution.").

There are limits to what we will infer from even the 
broadest grants of authority that might be stated in a 
power-of-attorney instrument. Lest there be any doubt 
concerning the propriety of drawing a line that limits the 
tolerable range of inferences we would allow from such 
a universally broad grant as that contained in the Clark 
POA, it is worth considering how we would react when 
other [**49]  fundamental rights are at stake.

It would be strange, indeed, if we were to infer, for 
example, that an attorney-in-fact with the authority "to 
do and perform for me in my name all that I might if 
present to make any contracts or agreements that I 
might make if present" could enter into an agreement to 
waive the principal's civil rights; or the principal's right to 
worship freely; or enter into an agreement to terminate 
the principal's parental rights; put her child up for 
adoption; consent to abort a pregnancy; consent to an 

15 HN55 "All courts shall be open, and every person for an 
injury done him in his lands, goods, person or reputation, shall 
have remedy by due course of law, and right and justice 
administered without sale, denial or delay."

16 HN56 "In all cases, civil and criminal, there shall be allowed 
as a matter of right at least one appeal to another court."

arranged marriage; or bind the principal to personal 
servitude. It would, of course, be absurd to infer such 
audacious powers from a non-specific, general, even 
universal, grant of authority. So too, it would be absurd 
to infer from a non-specific, universal grant, the 
principal's assent to surrender of other fundamental, 
even sacred, liberties.

In this vein, we would not seriously entertain the claim 
that an agent had the implied power to enter a plea 
agreement pleading his principal guilty to a criminal 
offense. We are not aware of any other circumstances 
in which a generic grant of authority to make contracts 
or to do "whatever I might do if present," would be [**50]  
deemed to imply a conscious decision to forego 
fundamental constitutional rights. HN57 Absent a clearly 
expressed, knowing, and voluntary waiver, we do not 
conclude that an individual has waived his constitutional 
right to remain silent in the face of police questioning; to 
have the assistance of counsel during a trial; to plead 
guilty to a crime and thereby waive his right to a trial. 
See Brady v. United States, 397 U.S. 742, 748,  [*329]  
90 S. Ct. 1463, 25 L. Ed. 2d 747, (1970) (HN58 
"Waivers of constitutional rights not only must be 
voluntary but must be knowing, intelligent acts done with 
sufficient awareness of the relevant circumstances and 
likely consequences.").

HN59 Without any doubt, one may expressly grant to 
his attorney-in-fact the authority to bargain away his 
rights to access the courts and to trial by jury by 
entering into a pre-dispute arbitration agreement. No 
one challenges that; we accept such authorized waivers 
often in the context of criminal cases. We will not, 
however, infer from the principal's silence or from a 
vague and general delegation of authority to "do 
whatever I might do," that an attorney-in-fact is 
authorized to bargain away his principal's rights of 
access to the courts and to a jury trial in future matters 
as yet not anticipated or even contemplated. [**51]  A 
durable power-of-attorney document often exists long 
before a relationship with a nursing home is anticipated. 
It bears emphasis that HN60 the drafters of our 
Constitution deemed the right to a jury trial to be 
inviolate, a right that cannot be taken away; and, 
indeed, a right that is sacred, thus denoting that right 
and that right alone as a divine God-given right.

It is argued that the power-of-attorney documents we 
see in this case would endow the attorneys-in-fact with 
the authority to waive any and all constitutional rights of 
his principal as he may deem proper, at least insofar as 
the waiver can be effectuated by a "contract" or an 
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"agreement." However, as illustrated by our decision in 
Ping, HN61 it is fundamental that we will not read 
provisions into a contract that were not put there by the 
principal.

We held in Rice v. Floyd, 768 S.W.2d 57, 59 (Ky. 1989), 
that even a "comprehensive" durable power-of-attorney 
would not be construed to implicitly authorize any and 
all decisions a guardian might make on behalf of his 
ward. Infusing the authority to enter into "any contract or 
agreement" with the authority to waive fundamental 
constitutional rights eviscerates our long line of carefully 
crafted jurisprudence dictating that HN62 the [**52]  
principal's explicit grant of authority delineated in the 
power-of-attorney document is the controlling factor in 
assessing the scope of the powers of the attorney-in-
fact.

It makes no difference that arbitration clauses are 
commonplace in nursing home contracts and that a 
principal might anticipate that someday his agent will act 
to admit him into one. This reality does not vitiate our 
conclusion that HN63 to cloak the agent with authority to 
waive the fundamental right to an adjudication by judge 
or jury, the power-of-attorney document must expressly 
so provide. The inclusion of such a provision, when it 
comports with the principal's intent and expectation, 
would be no burden.

The FAA provides that a HN64 "written provision in . . . 
a contract evidencing a transaction involving commerce 
to settle by arbitration a controversy thereafter arising 
out of such contract or transaction . . . shall be valid, 
irrevocable, and enforceable, save upon such grounds 
as exist at law or in equity for the revocation of any 
contract." 9 U.S.C. § 2 (emphasis added). As noted 
above, the question of whether an arbitration agreement 
was ever formed is a matter of state law, "so long as the 
state law in question does not single [**53]  out 
arbitration agreements." See Bluegrass Powerboats, 
424 S.W.3d at 907; and Arthur Andersen LLP v. 
Carlisle, 556 U.S. 624, 630-31, 129 S. Ct. 1896, 173 L. 
Ed. 2d 832 (2009) (HN65 State law is applicable to 
determine which contracts are binding and enforceable 
under the FAA "if that law arose to govern issues 
concerning the validity, revocability, and enforceability of 
contracts generally . . . ." quoting Perry v. Thomas, 
 [*330]  482 U.S. 483, 493, n. 9, 107 S. Ct. 2520, 96 L. 
Ed. 2d 426 (1987)).

Pursuant to our holding in Ping, HN66 an arbitration 
"agreement" entered into by an attorney-in-fact which 
exceeds the grant of authority conferred by his principal 

is no agreement at all. This principle derives from the 
general principles of law and equity that an attorney-in-
fact may not act beyond the powers he has been 
granted under the power-of-attorney instrument. It 
follows that there are specific and concise grounds as 
exist at law or in equity, applicable to the formation of 
contracts generally, for establishing the invalidity of the 
three arbitration agreements at issue because each of 
them was signed by an agent lacking his principal's 
authority to bargain away fundamental constitutional 
rights. Neither the KUAA nor the FAA is offended by that 
principle.

We are, of course, well aware thatHN67  arbitration is 
not only sanctioned, but indeed promoted, by the 
Kentucky Constitution. Section 250 states: HN68 "It 
shall be the duty of the General Assembly to 
enact [**54]  such laws as shall be necessary and proper 
to decide differences by arbitrators, the arbitrators to be 
appointed by the parties who may choose that summary 
mode of adjustment." HN69 This Constitutional 
endorsement of arbitration does not vitiate the 
elementary rule that an attorney-in-fact may not waive 
his principal's fundamental constitutional rights absent 
an explicit power to do so. Nor does § 250 in any way 
reduce the power and force of § 7 deeming the right to a 
jury trial to be inviolate and sacred. The operative 
phrase of § 250 is that the parties "may choose" this 
mode of dispute resolution, signifying that waiving one's 
right to trial by judge or jury is his personal choice. In the 
circumstances we address, the principals did not 
"choose" this mode of adjustment; neither did they 
choose the corresponding waiver of their sacred right to 
a jury trial. More importantly, they did not authorize their 
respective attorneys-in-fact to "choose" it for them.

We reject the notion that this holding conflicts with the 
decisions of the United States Supreme Court in 
Marmet Health Care Center, Inc. v. Brown, 132 S.Ct. 
1201, 182 L. Ed. 2d 42 (2012), and AT & T Mobility LLC 
v. Concepcion, 563 U.S. 333, 131 S.Ct. 1740, 179 L. 
Ed. 2d 742, (2011). Concepcion struck down a 
California doctrine that explicitly declared 
unconscionable, and thus unenforceable, all arbitration 
clauses [**55]  in consumer contracts containing class 
action waivers. The Supreme Court held that HN70 
"[w]hen state law prohibits outright the arbitration of a 
particular type of claim, the analysis is straightforward: 
The conflicting rule is displaced by the FAA." Id. at 
1747. To the contrary, our holding does not prohibit 
arbitration of any "particular type of claim." Consistent 
with Concepcion and the FAA's requirement for the 
existence of a valid arbitration agreement, we decline to 
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compel arbitration only when the assent of a party, 
purportedly bound by the agreement, has not been 
validly obtained. Nursing home facilities may still 
enforce arbitration agreements with their residents when 
the resident has signed the agreement or validly 
authorized his agent to sign in his stead.

Marmet applied the rule of Concepcion to strike down 
West Virginia's explicit policy of refusing to enforce any 
"arbitration clause in a nursing home admission 
agreement adopted prior to an occurrence of negligence 
that results in a personal injury or wrongful death." 
Marmet, 132 S.Ct. at 1203. Before Marmet, a pre-
dispute arbitration clause between a nursing home and 
a resident could not be enforced in West Virginia to 
compel arbitration of any claim based upon [**56]  
personal injury or wrongful  [*331]  death. Our rule does 
nothing that even approaches that kind of restraint on 
arbitration. We simply require, as we do with any 
contract, that the parties to be bound by the agreement 
validly assented. Nursing home residents may still enter 
into pre-dispute arbitration agreements and those 
agreements will be enforced, like any contract, if the 
agreement of the persons to be bound thereby has been 
obtained, either directly in person or by a duly 
authorized agent. We say only that HN71 an agent's 
authority to waive his principal's constitutional right to 
access the courts and to trial by jury must be clearly 
expressed by the principal.

A straight-forward application of our rule that HN72 an 
attorney-in-fact cannot act beyond the powers granted 
in the power-of-attorney document stands in stark 
contrast to the blanket prohibitions against arbitration 
agreements condemned in Marmet and Concepcion. 
Whatever hostility our rule evinces is not against the 
federal policy favoring arbitration; indeed, Kentucky 
shares that same policy, as we have proclaimed on 
several occasions.17 Our rule merely reflectsHN73  a 
long-standing and well-established policy disfavoring the 
unknowing and involuntary [**57]  relinquishment of 
fundamental constitutional rights regardless of the 

17 For example: Louisville Peterbilt, Inc. v. Cox, 132 S.W.3d 
850, 854 (Ky. 2004) ("Kentucky and national policy have 
generally favored agreements to arbitrate."); Ally Cat, LLC v. 
Chauvin, 274 S.W.3d 451, 457 (Ky. 2009) ("We do not, by this 
opinion, signify any retreat from our recognition of the 
prevalent public policy favoring enforcement of agreements to 
arbitrate."); Schnuerle v. Insight Communications Co., L.P., 
376 S.W.3d 561, 577 (Ky. 2012) ("[O]ur state Constitution and 
statutes favor the enforceability of arbitration agreements.").

context in which they arise.

V. THE CLARK CIRCUIT COURT HAD JURISDICTION 
PURSUANT TO CR 60.02 TO GRANT RELIEF FROM 
ITS ORDER COMPELLING THE PARTIES TO 
SUBMIT THE CONTROVERSIES TO ARBITRATION

This issue affects only the two cases originating in the 
Clark Circuit Court: Kindred Nursing Centers Limited 
Partnership d/b/a Winchester Centre for Health and 
Rehabilitation v. Wellner (Case No. 2013-SC-431-I) and 
Kindred Nursing Centers Limited Partnership d/b/a 
Winchester Centre for Health and Rehabilitation v. Clark 
(Case No. 2013-SC-430-I); it does not involve 
Extendicare Homes, Inc. d/b/a Shady Lawn Nursing 
Home v. Whisman (Case No. 2013-SC-426-I).

Upon its initial consideration of the Clark and Wellner 
cases, in January 2012, the Clark Circuit Court granted 
Kindred's motions to dismiss the cases [**58]  and 
compel the parties to submit the pending claims to 
arbitration. Although not expressly designated as final 
and appealable orders, the circuit court's orders were, 
by all indications, final.

HN74 CR 60.02 provides that upon specified grounds,18 
a trial court "may, upon terms as are just, relieve a party 
. . . from its final judgment, order, or proceeding[.]" 
 [*332]  After the September 2012 rendition of our 
opinion in Ping, counsel for Clark and Wellner moved 
the Clark Circuit Court for relief pursuant to CR 60.02 
from the January orders compelling arbitration, citing the 
greater elucidation of the subject provided by Ping as 
cause.

The trial court was sufficiently moved by the argument 
such that it exercised its authority to grant relief from the 
final judgment and reconsider the issue, resulting in its 
ultimate decision to overrule Kindred's motions to 
dismiss and compel arbitration. Kindred argues that the 

18 HN75 The grounds stated by CR 60.02 are: (a) mistake, 
inadvertence, surprise or excusable neglect; (b) newly 
discovered evidence which by due diligence could not have 
been discovered in time to move for a new trial under Rule 
59.02; (c) perjury or falsified evidence; (d) fraud affecting the 
proceedings, other than perjury or falsified evidence; (e) the 
judgment is void, or has been satisfied, released, or 
discharged, or a prior judgment upon which it is based has 
been reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 
application; or (f) any other reason [**59]  of an extraordinary 
nature justifying relief.
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trial court lacked jurisdiction for its action. Clearly, CR 
60.02 vests the trial court with the jurisdiction to act.

HN76 Motions under CR 60.02 are addressed to the 
sound discretion of the trial court. See Fortney v. 
Mahan, 302 S.W.2d 842, 843 (Ky. 1957), citing Tozer V. 
Charles A. Krause Milling Co., 189 F.2d 242 (3rd Cir. 
1951). We review trial court decisions under CR 60.02 
for abuse of discretion. HN77 "Given the high standard 
for granting a CR 60.02 motion, a trial court's ruling on 
the motion receives great deference on appeal . . . ." 
Barnett v. Commonwealth, 979 S.W.2d 98, 102, 45 12 
Ky. L. Summary 13 (Ky. 1998) (citing Brown v. 
Commonwealth, 932 S.W.2d 359, 361, 43 9 Ky. L. 
Summary 10 (Ky. 1996)). HN78 To amount to an abuse 
of discretion, the trial court's decision must be "arbitrary, 
unreasonable, unfair or unsupported by sound legal 
principles." Commonwealth v. English, 993 S.W.2d 941, 
945, 46 8 Ky. L. Summary 28 (Ky. 1999). We are unable 
to conclude that the trial judge abused her discretion in 
her consideration of the respective CR 60.02 motions.

VI. CONCLUSION

Based upon the forgoing analysis, we affirm the orders 
of the Court of Appeals insofar as they deny the 
requests for interlocutory relief. It is hereby ORDERED 
as follows:

1) The [**60]  CR 65.09 motion of Extendicare Homes, 
Inc., et al., in Case No. 2013-SC-426-I for interlocutory 
relief compelling arbitration is DENIED, based upon our 
conclusions that the powers vested in Belinda Whisman 
did not encompass the power to enter into an arbitration 
agreement regarding the claims of the decedent, Van 
Buren Adams, and because the authority to waive 
Adams' constitutional rights of access to the courts by 
judge or jury and to appeal to a higher court was not 
explicitly set out in the power-of-attorney document, and 
because Whisman was not authorized to enter into an 
arbitration agreement on behalf of the wrongful death 
beneficiaries;

2) The CR 65.09 motion of Kindred Extendicare Homes, 
Inc., et al., in Case No. 2013-SC-426-I is DENIED, 
based upon our conclusion that the authority to waive 
Olive Clark's constitutional rights of access to the courts 
by judge or jury and to appeal to a higher court was not 
explicitly set out in the power-of-attorney document, and 
because Janis Clark was not authorized to enter into an 
arbitration agreement on behalf of the wrongful death 
beneficiaries;

3) The CR 65.09 motion of Kindred Nursing Centers 
Limited Partnership, et al., in Case No. 2013-SC-431-I 
for interlocutory [**61]  relief compelling arbitration is 
DENIED, based upon our conclusions that the powers 
vested in Beverly Wellner did not encompass the power 
to enter into an arbitration agreement regarding the 
claims of the decedent, Joe Wellner, and because the 
authority to waive Joe Wellner's constitutional rights of 
access to the courts by judge or jury and to appeal to a 
higher court was not explicitly set out in the power-of-
attorney document, and because Beverly Wellner was 
not authorized to enter into an arbitration agreement on 
behalf of the wrongful death beneficiaries.

 [*333]  Barber, Cunningham, and Keller, JJ., concur. 
Abramson, J., dissents by separate opinion in which 
Minton, C.J. and Noble, J., join. Noble, J., dissents by 
separate opinion in which Minton, C.J., joins.

Dissent by: ABRAMSON; NOBLE

Dissent

ABRAMSON, J., DISSENTING: Relying on a "God-
given right" to a jury trial, the majority announces a new 
rule that contravenes the United States Constitution and 
controlling precedent from the Supreme Court of the 
United States. To posit that the right to a jury trial is the 
preeminent right in our Kentucky Constitution 
(apparently superior to the rights that precede it in that 
document including, for example, the rights [**62]  to life, 
liberty, religious freedom, assembling for the common 
good, and acquiring property) and, accordingly, prohibit 
an agent acting under an unrestricted general "power to 
contract" from entering into an arbitration agreement is 
at best seriously misguided. For the reasons stated 
herein, I strongly dissent.19

Although arbitration has been constitutionally based in 
Kentucky since 1799 and both federal and state statutes 
evince a legislative policy favoring arbitration, the 
existence of a binding agreement to arbitrate is 
necessarily a threshold consideration for a trial court 
faced with a motion to compel arbitration. Disposition of 
that issue, as both the United States Supreme Court 

19 However, I do concur in the majority's adherence to our 
holdings in Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581 
(Ky. 2012), and Pete v. Anderson, 413 S.W.3d 291 (Ky. 2013), 
that the wrongful death claims are distinct from the claims of 
the various estates. As the parties note, however, that 
question is not before us.
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and this Court have long recognized, implicates state 
law contract principles. In Ping v. Beverly Enterprises, 
Inc., 376 S.W.3d 581 (Ky. 2012), this Court deemed an 
arbitration agreement signed by Ms. Ping upon her 
mother's admission to a nursing home unenforceable 
because the authority granted Ms. Ping in her mother's 
durable power of attorney [**63]  did not extend to 
entering into an optional contract for arbitration. The 
three cases consolidated for the Court's consideration 
today similarly involve the scope of an agent's authority 
under a power of attorney executed pursuant to 
Kentucky law and, more specifically, whether the agent 
is authorized to execute an arbitration agreement on 
behalf of his or her principal. As in Ping, each agent's 
authority is necessarily derived from the power of 
attorney instrument executed by his or her principal. Not 
surprisingly, the three separate power of attorney 
instruments at issue contain differing language and 
require individual analysis. However, the underlying 
principles of state and federal law are the same in each 
case. Despite these principles, the majority has created 
a newly found rule that an agent cannot "waive" a 
principal's constitutional right to a jury trial unless the 
power of attorney contains a "specific" and "express" 
statement to that effect and, in doing so, the majority 
has wrought a change in Kentucky law - a significant 
change with potentially disruptive implications far 
beyond the relatively narrow confines of these nursing 
home admission cases. Furthermore, the majority [**64]  
has worked this change in apparent disregard of the 
Federal Arbitration Act (FAA) and numerous decisions 
by the United States Supreme Court invalidating under 
the FAA any State rule meant to hinder the enforcement 
of arbitration agreements.

RELEVANT FACTS

Extendicare Homes, Inc. d/b/a Shady Lawn Nursing 
Home v. Whisman and Adams, 2013-SC-426-I.

On February 21, 2011, Van Adams executed a "General 
Power of Attorney-Durable"  [*334]  granting certain 
powers and authority to his daughter Belinda Whisman. 
The Whisman Power of Attorney stated in relevant part:

I, VAN BUREN ADAMS . . . constitute and appoint 
my daughter, BELINDA WHISMAN, . . . my true 
and lawful attorney-in-fact, with full power for me 
and in my name and stead, to make contracts, 
lease, purchase, sell, encumber, or convey any real 
or personal property that I may now or hereafter 
own, to receive and receipt for money which may 
now or hereafter be due to me, to retain or release 

all liens on real or personal property, to draw, make 
and sign any and all checks, contracts, notes; 
mortgages, agreements, or any other document 
including state and Federal tax returns; to invest or 
reinvest my money for me; to institute or defend 
suits concerning [**65]  my property or rights, . . . .

Shortly thereafter, on March 1, 2011, Adams entered 
Shady Lawn Nursing Home where he resided until his 
death on May 19, 2011. In April, 2012, Whisman and 
Tony Adams, as co-administrators of Adams's estate, 
brought suit against various defendants which owned 
and operated the nursing home facility (collectively 
referred to herein as Extendicare) for negligence, 
violation of the Long Term Care Resident's Rights 
statute, Kentucky Revised Statute (KRS) 216.510 et 
seq., and wrongful death. In a motion to dismiss or to 
compel arbitration, Extendicare sought enforcement of 
an optional Alternative Dispute Resolution Agreement 
(the Extendicare Arbitration Agreement), which "Belinda 
Whisman POA" had executed along with several other 
documents at the time she admitted her father to the 
facility. The Arbitration Agreement stated in bold font, 
all-capital letters that it was "not a condition of 
admission to or continued residence in the center" and 
that by signing the parties were "giving up their 
constitutional right to have their disputes decided by a 
court of law or to appeal any decision or award of 
damages resulting from the alternative dispute 
resolution process, except as provided herein." The 
resident [**66]  could revoke the Agreement within thirty 
days of signing it. The "covered disputes" subject to the 
Extendicare Arbitration Agreement included contract, 
negligence and fraud claims, statutory violations and 
other cognizable causes of action arising from the 
resident's stay in the facility.

Addressing the motion to compel arbitration, the Trigg 
Circuit Court concluded that Extendicare had made a 
prima facie showing regarding the existence of an 
arbitration agreement signed by Whisman but 
nonetheless denied arbitration. The circuit court 
reasoned that although the Whisman Power of Attorney 
had language distinct from, and more germane than, 
that construed in Ping, it was difficult to distinguish the 
case from the rationale adopted by this Court in Ping. 
Extendicare sought relief from the order denying 
arbitration in the Court of Appeals pursuant to Kentucky 
Rule of Civil Procedure (CR) 65.07, but that relief was 
denied. The matter is now before this Court for review 
under CR 65.09 with Extendicare maintaining that the 
Arbitration Agreement is enforceable in light of the 
language of the Whisman POA and controlling state and 
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federal law.

Kindred Nursing Centers Limited Partnership d/b/a 
Winchester Centre for Health and Rehabilitation v. 
Clark, [**67]  2013-SC-430-I.

The second appeal to reach this court involves a 
"General Durable Power of Attorney to Conduct All 
Business and Personal Affairs of Principal" executed by 
Olive G. Clark in favor of her daughter, Janis  [*335]  
Clark, on August 31, 2006. The Clark POA provides in 
relevant part:

I, OLIVE G. CLARK, . . .hereby constitute and 
appoint my daughter, JANIS ELAINE CLARK . . . 
my true and lawful attorney in fact, with full power 
for me and in my name, place, and stead, in her 
sole discretion, to transact, handle, and dispose of 
all matters affecting me and/or my estate in any 
possible way.

Without limiting or derogating from this general 
power, I specifically authorize my attorney in fact for 
me and in my name, place, and stead, in her sole 
discretion:

To prepare and complete administrative documents 
necessary to secure or preserve any and all 
governmental benefits available to me;

To lease, sell, or convey any real or personal 
property that I may now or ever own;

To mortgage my property as she sees fit; To 
receive and receipt for any money which may now 
or hereafter be due to me;

To retain and release all liens on real or person 
property;

To draw, make, and sign in my name any and all 
checks, [**68]  promissory notes, contracts, deeds 
or agreements;

To invest or reinvest my money for me;

To institute or defend suits concerning my property 
or rights;

To. file all tax returns (including, without limitation, 
state and federal income tax returns;

To enter all safe deposit boxes;

To transfer assets of mine to any trust created by 
me for addition to trust principal; and

Generally to do and perform for me and in my name 
all that I might do if present.

Also, without limiting or derogating from this general 
power, I authorize my attorney in fact to make all 
decisions regarding my health care and medical 
treatment.

Olive Clark was a resident of Winchester Centre for 
Health and Rehabilitation from August 16, 2008 until 
March 30, 2009 and died on April 4, 2009. In June, 
2010, Janis Clark as executrix of her mother's estate 
and on behalf of the wrongful, death beneficiaries 
brought suit against the owners and operators of 
Winchester Centre (collectively Kindred) alleging 
negligence, violations of the Long Term Care Resident's 
Rights statute, KRS 216.510 et seq., and wrongful 
death. Kindred filed a motion to dismiss the, case or, 
alternatively, to stay it pending arbitration pursuant to 
the "Alternative Dispute Resolution [**69]  Agreement 
Between Resident and Facility (Optional)" executed by 
"Janis Clark POA" on August 15, 2008. This document 
(the Kindred Arbitration Agreement) provided that all 
claims and controversies arising from the agreement or 
the resident's stay at the facility, including contract, tort, 
breach of statutory duties and other causes of action 
would be resolved under the agreement. The agreement 
stated in the first paragraph: "Binding arbitration means 
that the parties are waiving their right to a trial, including 
their right to a jury trial, their right to trial by a Judge and 
their right to appeal the decision of the arbitrator(s)." In 
the final paragraph entitled "Resident's Understanding 
of Agreement," the resident (or her representative) 
acknowledged that the Kindred Arbitration Agreement 
was optional, that the resident had the right to seek 
legal counsel and that the agreement could be revoked 
within thirty days of signing by the resident or her 
representative.

Kindred filed a motion to compel arbitration, and in 
January 2012 the Clark  [*336]  Circuit Court issued an 
order dismissing the action and referring the parties to 
arbitration. In September 2012, after an arbitration 
proceeding was [**70]  scheduled, Clark moved the 
circuit court to vacate its prior order pursuant to CR 
60.02. Following oral argument, the trial court entered a 
new order in November 2012 vacating its prior order on 
the grounds that Janis Clark lacked authority to enter 
the Arbitration Agreement under the principles outlined 
by this Court in Ping. Kindred sought relief in the Court 
of Appeals pursuant to CR 65.07, but that court denied 
relief due to its own construction of Ping. The matter is 
now before this Court pursuant to CR 65.09 with 
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Kindred primarily contending that the Clark Circuit Court 
erred in denying arbitration but also insisting that the 
circuit court lost jurisdiction when it dismissed the case 
for arbitration in January 2012, rendering invalid any 
attempt to revive or reassume jurisdiction later that year.

Kindred Nursing Centers Limited Partnership d/b/a 
Winchester Centre for Health and Rehabilitation v. 
Wellner, 2013-SC-431-I.

The third case has many similarities with the Clark 
litigation. It involves the same facility, Winchester Centre 
for Health and Rehabilitation; the same Kindred 
Arbitration Agreement; the same legal claims asserted 
against the same Kindred defendants; the same counsel 
of record; the same [**71]  judge of the Clark Circuit 
Court; and the same procedural history to the extent 
there was a January 2012 order dismissing the case 
and compelling arbitration followed by a November 2012 
order vacating the order of arbitration. In this case, Joe 
Paul Wellner granted a "Power of Attorney" to his wife, 
Beverly M. Wellner, on May 15, 2008. Three months 
later, on August 16, 2008, Mr. Wellner entered the 
Winchester Centre where he resided until June 15, 
2009. Following Mr. Wellner's June 19, 2009 death, Mrs. 
Wellner brought a lawsuit asserting the above-
referenced claims on behalf of her husband's estate and 
the wrongful death beneficiaries. The power of attorney 
pursuant to which Mrs. Wellner executed the Kindred 
Arbitration Agreement, while a durable power of 
attorney, was somewhat different than the Whisman and 
Clark POAs. It provided in relevant part:

That I, JOE PAUL WELLNER, . . . hereby make, 
constitute and appoint my wife, BEVERLY M. 
WELLNER, as my true and lawful Attorney-in-Fact for 
me and in my name, place and stead:

1. To receive, take receipt for, and hold in 
possession, manage and control all property, both 
real and personal, which I now or may hereafter 
own, hold, possess or [**72]  be or become entitled 
to with full power to sell, mortgage or pledge, 
assign, transfer, invest and reinvest the same or 
any part thereof in forms of investment, including 
bonds, notes and other obligations of the United 
States deemed prudent by my said wife in her 
discretion, with full power to retain the same without 
liability for loss or depreciation thereof.

2. To demand, sue for, collect, recover and receive 
all debts, monies, interest and demands 
whatsoever now due or that may hereafter be or 
become due to me (including the right to institute 

legal proceedings therefor).'

3. To make, execute, deliver and endorse notes, 
drafts, checks and order for the payment of money 
or other property from or to me or order in my 
name.

4. To make, execute and deliver deeds, releases, 
conveyances and contracts of every nature in 
relation to both real and personal property, 
including stocks, bonds, and insurance.

 [*337]  5. To have access to my safe deposit boxes, 
act as my proxy with power of substitution to vote 
all stocks or securities in my name in relation to any 
individual or corporate action, to deposit any stocks 
or securities in connection with any plans of 
prospective or reorganization committees, [**73]  to 
accept and exercise all rights, to subscribe for 
securities and to sell same.

6. To receive and receipt for all rents and income to 
which I am or may become entitled, pay therefrom 
all necessary expenses for the maintenance, 
upkeep, care and protection of my property, deduct 
therefrom her own reasonable compensation, and 
pay the net income from time to time to me or in 
such manner as I shall direct, or in the absence of 
such payment to me or at my discretion, to invest 
the same for me in her judgment in the manner 
above described.

7. To prepare, execute and file federal or state 
income tax returns and other real and personal 
property tax lists and to pay all such taxes.

8. In the event of my illness, incapacity or other 
emergency to have full power to make all health 
care decisions for me and in my stead; this power 
shall encompass the power to make any decision 
which I might myself make in authorizing or refusing 
treatment, surgery or other health care. My 
Attorney-in Fact shall have the right to refuse the 
administration of nutrition and hydration.

9. If I should every need a guardian or curator or 
similar person or entity to assist me if I am unable 
to fully handle all of my affairs, [**74]  and if this 
Power of Attorney should not be sufficient therefor, 
I nominate my wife, BEVERLY M. WELLNER, as 
my guardian, curator, etc., and I specifically provide 
that surety not be required on her bond as such.

10. I hereby further grant unto my Attorney-in-Fact 
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full power in and concerning the above premises 
and to do any and all acts as set forth above as 
fully as I could do if I were personally present, and 
at my decease to pay, transfer and deliver over to 
my personal representative, all principal and 
income then in his possession and control, and I do 
ratify and confirm whatever my said Attorney-in-
Fact shall lawfully do under these presents, 
provided however, that my attorney shall not bind 
me as surety, guarantor for accommodation nor 
give away any of my estate, whatsoever, nor shall 
my attorney be authorized to accept service of 
process for or on my behalf. . . .

As with the other two cases, the Wellner case is before 
the Court pursuant to CR 65.09, the Court of Appeals 
having denied relief under CR 65.07. Kindred raises the 
same issue raised in Clark regarding the circuit court's 
inability to reassert jurisdiction once the case was 
dismissed and ordered to arbitration but focuses 
primarily [**75]  on the substantive issue regarding the 
enforceability of the Kindred Arbitration Agreement 
pursuant to state and federal law.

ANALYSIS

Arbitration as a means of dispute resolution in the 
Commonwealth dates back to at least 1799 when the 
drafters of Kentucky's Second Constitution included in 
Article VI. §10 a duty on the part of the General 
Assembly to "pass such laws as shall be necessary and 
proper to decide differences by arbitrators." All 
subsequent versions of our state constitution, continuing 
to the present one adopted in 1891, have contained this 
language, Ky. Const. § 250, and the General Assembly 
has fulfilled its duty by adopting the Uniform Arbitration 
Act, KRS 417.045 et seq. The arbitration  [*338]  
agreements in all three cases before the Court provide 
that the Kentucky Arbitration Act shall govern, " with the 
Kindred Arbitration Agreements in Clark and Wellner 
specifically invoking KRS 417.045 et seq., and the 
Extendicare Arbitration Agreement invoking the law 
applicable in the state where the particular nursing 
facility is located. All three agreements also provide that 
in the event our state statute does not apply then the 
Federal Arbitration Act will govern.

Despite the invocation of our state arbitration act in the 
parties' agreements, [**76]  only the Federal Arbitration 
Act, 9 U.S.C. §1 et seq., is ultimately applicable in each 
of these cases. The Kentucky Arbitration Act cannot 
apply because none of the agreements comply with the 
Act as explained in Ally Cat LLC v. Chauvin, 274 

S.W.3d 451 (Ky. 2009), by specifying that arbitration 
occur in Kentucky. This inapplicability renders the FAA 
controlling pursuant to the express terms of the 
contracts. In any event, as we recognized in Ping, the 
Federal Act applies to arbitration provisions in contracts 
"evidencing a transaction involving [interstate] 
commerce.". 9 U.S.C. § 2. With the United States 
Supreme Court having deemed health care a form of 
economic activity involving interstate commerce, state 
and federal courts across the country, including this 
one, have recognized that nursing home admission 
contracts are subject to the FAA. Ping, 376 S.W.3d at 
589-90. See also, Dean v. Heritage Healthcare of 
Ridgeway, LLC, 408 S.C. 371, 759 S.E.2d 727, 732-33 
(S.C. 2014); Miller v. Cotter, 448 Mass. 671, 863 N.E.2d 
537 (Mass. 2007).

Under the FAA, it is incumbent upon the parry seeking 
to compel arbitration to establish the existence of a valid 
arbitration agreement. First Options of Chicago, Inc. v. 
Kaplan, 514 U.S. 938, 115 S. Ct. 1920, 131 L. Ed. 2d 
985 (1995). Section 2 of the FAA provides that 
agreements to arbitrate "shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or 
in equity for the revocation of any contract." In 
determining whether an enforceable agreement exists, 
"state law, whether of legislative [**77]  or judicial origin, 
is applicable if that law arose to govern issues 
concerning the validity, revocability, and enforceability of 
contracts generally." Perry v. Thomas, 482 U.S. 483, 
492 n.9, 107 S. Ct. 2520, 96 L. Ed. 2d 426 (1987). See 
also Arthur Andersen LLP v. Carlisle, 556 U.S. 624, 129 
S. Ct. 1896, 173 L. Ed. 2d 832 (2009) (existence of an 
enforceable agreement to arbitrate necessarily depends 
on state law rules of contract formation). Here, as in 
Ping, the primary issue is whether an agent acting under 
a particular power of attorney was authorized to enter 
into an arbitration agreement on behalf of his or her 
principal.

Before turning to principles of Kentucky agency law and 
the specific terms of the three power of attorney 
instruments at issue in these cases, I note that CR 
65.07 and CR 65.09 are the proper procedural vehicles 
for appellate review of trial court orders denying motions 
to compel arbitration, especially where, as here, the 
interlocutory appeal provision of the Kentucky 
Arbitration Act, KRS 417.220, is not applicable because 
only the FAA applies. North Fork Collieries, LLC v. Hall, 
322 S.W.3d 98, 101 (Ky. 2010). I further note that the 
proper construction of a power of attorney instrument is 
a matter of law which this Court reviews de novo. Ping, 
376 S.W.3d at 590.
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Kentucky has long recognized that a power of attorney 
should be strictly construed in conformity with the 
'principal's purpose. Harding v. Kentucky River 
Hardwood Co., 205 Ky. 1, 265 S.W. 429, 431 (Ky. 
1924). Consistent with this strict construction, our [**78]  
Court has held that "powers  [*339]  of attorney 
delegating authority to perform specific acts, and also 
containing general words, are limited to the particular 
acts authorized." Id. citing U.S. Fidelity Co. v. McGinnis, 
147 Ky. 781, 145 S.W. 1112 (Ky. 1912). In Ping, we 
applied these age-old principles to the particular power 
of attorney at issue and concluded that the agent did not 
have authority to enter into an arbitration agreement on 
behalf of her principal.

The power of attorney in Ping was labeled a "General 
Power of Attorney" and began by granting authority to 
the agent "to do and perform any, all, and every act and 
thing whatsoever requisite and necessary to be done, to 
and for all intents and purposes, as I might or could do if 
personally present, including but not limited to the 
following . . ." (emphasis supplied). As we stated in our 
opinion:

The document then specifically authorized several 
acts pertaining to the management of Mrs. 
Duncan's property and finances, such as "tak[ing] 
possession of any and all monies, goods, chattels, 
and effects belonging to me, wheresoever found; . . 
. receiving], depositing], investing] and spending] 
funds on my behalf, . . . tak[ing] charge of any real 
estate which I may own in my own name or 
together with other owners, legally or equitably, and 
to mortgaging], convey[ing] or sell[ing] said 
real [**79]  estate and performing] any acts 
necessary to mortgage, convey or sell said real 
estate." The document also authorized Ms. Ping 
"[t]o make any and all decisions of whatever kind, 
nature or type regarding my medical care, and to 
execute any and all documents, including, but not 
limited to, authorizations and releases, related to 
medical decisions affecting me; and [t]o generally 
do any and every further act and thing of whatever 
kind, nature, or type required to be done on my 
behalf."

Finally, Mrs. Duncan declared that it was her

intention and desire that this document grant to 
my said attorney-in-fact full and general power 
and authority to act on my behalf and I thus 
direct that the language of this document be 
liberally construed with respect to the power 

and authority hereby granted my said attorney-
in-fact in order to give effect to such intention 
and desire. The enumeration of specific items, 
rights, or acts or powers herein is not intended 
to, nor does it limit or restrict, the general and 
full power herein granted to my said attorney-
in-fact. It is further my intention and desire that 
this document qualify as a DURABLE POWER 
OF ATTORNEY pursuant to KRS 386.093 and 
that the power and authority hereby 
granted [**80]  by this document shall not be 
affected by any later disability or incapacity of 
me as principal.

376 S.W.3d at 586-87.

Beverly insisted that the general language in the 
preamble and the ' closing language regarding liberal 
construction and "general full power" meant that Ping 
was authorized to make any and all decisions on her 
mother's behalf, not simply the financial affairs and 
health care decisions specifically provided for in the 
power of attorney. In rejecting Beverly's argument, we 
cited section 37 of the Restatement (Second) of Agency 
(1958) which states in relevant part: "Unless otherwise 
agreed, general expressions used in authorizing an 
agent are limited in application to acts done in 
connection with the act or business to which the 
authority primarily relates." 376 S.W.3d at 592. The Ping 
power of attorney instrument was very specific, being 
limited to financial affairs (handling Mrs. Duncan's 
"monies, goods, chattels, and effects" and "funds" as 
well  [*340]  as her "real estate") and making medical 
care decisions. In this context, we held:

The general expressions upon which Beverly relies 
did not give Ms. Ping a sort of universal authority 
beyond those express provisions. On the contrary, 
even by their terms the general expressions 
are [**81]  limited to "every act and thing whatsoever 
requisite and necessary to be done," and again to 
"every further act and thing whatever kind, nature, 
or type required to be done on my behalf," acts that 
is, necessary or required to give effect to the 
financial and health-care authority expressly 
created. These general expressions thus make 
explicit the incidental authority noted in section 35 
of the Restatement: . . . Understood as Beverly 
contends, as grants of universal authority, the 
general expressions would tend to render the 
specific financial and health-care provisions 
superfluous, contrary to the fundamental rule that a 
written agreement generally will be construed "as a 
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whole, giving effect to all parts and every word in it 
if possible:" City of Louisa v. Newland, 705 S.W.2d 
916, 919 (Ky. 1986).

Our careful approach to the authority created by a 
power of attorney is also consistent with the 
provision in the Restatement (Third) of Agency 
incorporating the provisions cited above as follows:

(1) An agent has actual authority to take action 
designated or implied in the principal's 
manifestations to the agent and acts necessary 
and incidental to achieving the principal's 
objectives, as the agent reasonably 
understands the principal's manifestations and 
objectives when [**82]  the agent determines 
how to act.

Restatement (Third) of Agency § 2.02 (2006). We 
are not persuaded either that Ms. Ping did 
understand, or that she reasonably could have 
understood her authority under the power of 
attorney to apply to all decisions on her mother's 
behalf whatsoever, as opposed, rather, to decisions 
reasonably necessary to maintain her mother's 
property and finances and to decisions reasonably 
necessary to provide for her mother's medical care.

376 S.W.3d at 592. Ping thus applied long established 
principles of agency law to a power of attorney that this 
Court read as limited by its terms to health-care and 
financial-affairs decisions and also restricted by the 
limiting terms "requisite" and "necessary." That power, 
we held, did not authorize the agent to enter an optional 
arbitration agreement that could not be characterized as 
incidental to either the principal's health care or her 
finances, nor as requisite or necessary. Purporting to 
apply Ping to the three very different power of attorney 
instruments before us in these cases, the majority 
discounts the differences so as to reach a result at odds 
with both Kentucky and federal law requiring that 
arbitration agreements be enforced as rigorously [**83]  
as other contracts. To make clear their differences from 
the POA in Ping, differences that materially distinguish 
these cases from Ping, I turn now to the three power of 
attorney instruments currently before us.

I. The Whisman Litigation.

The Whisman Power of Attorney instrument expressly 
grants Whisman the authority to handle in various ways 
(the verbs include "lease," "purchase," "sell," 
"encumber" and "retain") the real and personal property 

of her father including specifically his "money." It then 
goes beyond those financial decisions or transactions 
pertaining to his existing or future assets and allows 
Whisman to "make and sign any and all checks, 
contracts, notes, mortgages, agreements, or any other 
document including state and Federal tax returns. . . ." 
 [*341]  Extendicare maintains that this express 
language allowing for the making of contracts and 
agreements, standing alone, is sufficient to imbue 
Whisman with the authority to execute an arbitration 
agreement. At least two federal district courts have 
adopted that position, a position that is persuasive.

In Oldham v. Extendicare Homes, Inc., 2013 U.S. Dist. 
LEXIS 63830, 2013 WL 1878937, *2 (W.D. Ky. 2013), 
the power of attorney at issue gave the agent the 
authority to "draw, make and sign any and all checks, 
contracts, or agreements." [**84]  The United States 
District Court for the Western District of Kentucky held 
that "a plain reading of the power of attorney" compelled 
the conclusion that the agent was authorized to enter 
into an arbitration agreement on behalf of her principal. 
2013 U.S. Dist. LEXIS 63830, [WL] at *3. That court 
found Ping distinguishable for "one obvious and 
significant reason: the power of attorney in Ping did not 
contain an express provision granting the attorney-in-
fact authority to 'draw, make and sign any and all 
checks, contracts, or agreements.'" 2013 U.S. Dist. 
LEXIS 63830, [WL] at *5. See also Brookdale Senior 
Living Inc. v. Stacy, 27 F.Supp.3d 776, 791 (E.D. Ky. 
2014) ("This express grant of power [to execute 
"documents" or "writings") permitted Kim Stacy to sign 
the arbitration agreement;" also noting the POA at issue 
was "much broader" than the POA at issue in Ping).

When presented with powers of attorney granting the 
agent not only the authority to contract, but also the 
authority to institute and defend suits or claims, other 
courts have concluded an agent was authorized to enter 
an arbitration agreement on behalf of his principal, 
distinguishing Ping on the grounds that the power of 
attorney instrument in that case contained no such 
authority. See, e.g., GGNSC Vanceburg, LLC v. 
Taulbee, 2013 U.S. Dist. LEXIS 110878, 2013 WL 
4041174, *8 (E.D. Ky. 2013) (finding agent had authority 
to execute arbitration agreement because power [**85]  
of attorney included the authority to "make contracts," 
"draw, make and sign in my name any and all ... 
contracts or agreements" and "institute or defend suits 
concerning my property or rights"); Kindred Healthcare, 
Inc. v. Cherolis, 2013 Ky. App. LEXIS 150, 2013 WL 
5583587, *4 (Ky. App. 2013) (holding agent entered 
enforceable arbitration agreement when power of 
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attorney included specific authorization "to enter into 
contracts and to institute or defend suits regarding [the 
principal's] property or rights").

Addressing the same issue in yet another nursing home 
case in Sorrell v. Regency Nursing, LLC, 2014 U.S. 
Dist. LEXIS 72726, 2014 WL 2218175 (W.D. Ky. 2014), 
the district court elaborated on a power of attorney that 
included not only the authority to contract but also to 
institute legal proceedings.

The case at hand is distinguishable from Ping in 
several significant ways. Most obviously, unlike the 
power of attorney in Ping, the POA here grants 
Bennett authority to act well beyond the categories 
of health care and financial decisions, including the 
authority "[t]o make,, execute and deliver . . . 
contracts of every nature." Also unlike the power of 
attorney in Ping, the POA here grants Bennett the 
express authority "[t]o demand, sue for, collect, 
recover and receive all debts, monies, interest and 
demands whatsoever now due or that may 
hereafter be or become due to me (including [**86]  
the right to institute legal proceedings therefore)." 
Thus, the POA gives Bennett both a broad contract 
authority as well as the authority to perform acts 
with significant legal consequences.

* * * *

... Read in light of Ping, the powers granted by the 
POA here are more than adequate to allow Bennett 
to execute the Arbitration Agreement and bind 
Sorrell  [*342]  to its terms. Although the POA does 
not expressly authorize Bennett to enter into 
arbitration agreements, the Court can find no 
reasonable interpretation of the POA that would 
limit her authority to do so on Sorrell's behalf.

2014 U.S. Dist. LEXIS 72726, [WL] at 5-6.

Of course, these courts are correct about the limited 
nature of the power of attorney in Ping; it did not include 
either the specific authority to contract or the authority to 
institute and defend suits. Consequently, the focus in 
that case was on whether the general language in the 
instrument could be construed to cover executing an 
arbitration agreement. We noted that under section 2.02 
of the Restatement (Third) of Agency the agent has the 
authority "to take action designated or implied in the 
principal's manifestations" and "acts necessary and 
incidental to achieving the principal's objectives." We 
were not persuaded that Ping, [**87]  as agent, did 

understand or reasonably could have understood that 
her authority under the power of attorney covered "all 
decisions on her mother's behalf whatsoever, as 
opposed, ... to decisions reasonably necessary" to 
maintain her mother's finances and to provide for her 
mother's medical care. 376 S.W.3d at 592 (emphasis 
supplied). Our ensuing discussion of comment h. to 
section 2.02, entitled "Consequences of act for 
principal," is probably the genesis of much of the 
confusion which Ping, unfortunately, has caused. This 
comment, heavily relied upon by both the majority and 
the Court of Appeals, noted that there are some acts 
with such consequences for the principal that a 
reasonable agent would not believe that he or she had 
been authorized to engage in them. In addition to 
"crimes and torts" and "acts that create no prospect of 
economic advantage for the principal," the comment 
cites as a third example of such acts "otherwise legal 
[acts which] create legal consequences for a principal 
that are significant and separate from the transaction 
specifically directed by the principal." Comment h to 
section 2.02. The examples given in the comment were 
granting a security interest in the principal's property or 
executing an instrument confessing judgment. [**88]  We 
then stated:

We would place in this third category of acts with 
significant legal consequences a collateral 
agreement to waive the principal's right to seek 
redress of grievances in a court of law. Absent 
authorization in the power of attorney to settle 
claims and disputes or some such express 
authorization addressing dispute resolution, 
authority to make such a waiver is not to be inferred 
lightly. Here, nothing in Mrs. Duncan's power of 
attorney suggests her intent that Ms. Ping make 
such waivers on her behalf.

376 S.W.3d at 593.

However appropriate that observation may have been 
where a litigant alleged the authority to execute an 
arbitration agreement can be read into general language 
("any, all, and every act and thing whatsoever requisite 
and necessary to be done") it is certainly capable of 
being misleading in cases such as these where the 
alleged authority is premised, not on general "any and 
all" type language, but on an unequivocal grant of the 
authority to contract. The grant of an unqualified power 
to contract is necessarily "express authorization" to 
agree to dispute resolution through arbitration 
agreement, just as a "power of attorney to settle claims 
and disputes," the example noted [**89]  in Ping, would 
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suffice.20  [*343]  Any conclusion to the contrary would 
run contrary to binding United States Supreme Court 
precedent prohibiting a state court's discrimination 
against arbitration in the guise of application of general 
principles of state law.

Section 2 of the FAA provides, as previously noted, that 
an arbitration contract covered by the Act "shall be valid, 
irrevocable, and enforceable, save upon such grounds 
as exist at law or equity for the revocation of any 
contract. 9 U.S.C. § 2 (emphasis supplied). This section 
has been described as "a congressional declaration of a 
liberal federal policy favoring arbitration agreements, 
notwithstanding [**90]  any state substantive or 
procedural policies to the contrary." Moses H. Cone 
Memorial Hosp. v. Mercury Construction Corp., 460 
U.S. 1, 24, 103 S. Ct. 927, 74 L. Ed. 2d 765 (1983). 
Accordingly, the United States Supreme Court has 
routinely and consistently stricken state statutes and 
judicial holdings which place arbitration agreements in 
"a class apart" from contracts generally. Doctor's 
Associates, Inc. v. Casarotto, 517 U.S. 681, 688, 116 S. 
Ct. 1652, 134 L. Ed. 2d 902 (1996). In Doctor's, the 
Montana statute at issue provided that an arbitration 
clause was unenforceable unless notice of the 
arbitration provision was typed in underlined capital 
letters on the first page of the contract. Because the 
first-page notice statute did not apply to "any contract," 
as required by 9 U.S.C. § 2, but specifically and solely 
to those contracts involving arbitration the Doctor's 
Court held it was preempted by the FAA. Writing for the 
Court, Justice Ginsburg quoted the following from Perry 
v. Thomas, 482 U.S. 483, 107 S. Ct. 2520, 96 L. Ed. 2d 
426 (1987), a case striking on Supremacy Clause 
grounds a California statute allowing for judicial 
resolution of a wage collection dispute irrespective of a 
binding arbitration agreement:

In Perry, we reiterated: '[S]tate law, whether of 
legislative or judicial origin, is applicable if that law 
arose to govern issues concerning the validity, 

20 "Express authorization [to] address[] dispute resolution," 376 
S.W.3d at 593, is not the equivalent of "express reference" to 
dispute resolution, but that is the construction that has been 
given to Ping by some courts. The adjective "express" was 
never intended to suggest that the power of attorney must 
specifically mention dispute resolution or arbitration by name 
but rather that there must be an express authorization (such 
as the express authority "to contract") from which it could be 
reasonably concluded that the agent had the power to act on 
the principal's behalf in agreeing to arbitration.

revocability, and enforceability of contracts 
generally. A state-law principle that takes its 
meaning precisely from the fact that [**91]  a 
contract to arbitrate is at issue does not comport 
with [the text of § 2].'

517 U.S. at 685.

Without exception, the United States Supreme Court 
has held unenforceable on Supremacy Clause grounds 
any legislatively-enacted or judicially-created state law 
which would disfavor arbitration. See, e.g., AT&T 
Mobility, LLC v. Concepcion, 563 U.S. 333, 131 S. Ct. 
1740, 179 L. Ed. 2d 742 (2011) (California Supreme 
Court's so-called Discover Bank rule regarding 
unconscionability preempted when applied in a manner 
that defeats arbitration in violation of FAA); Marmet 
Health Care Ctr., Inc. v. Brown, 132 S. Ct. 1201, 182 L. 
Ed. 2d 42 (2012) (public policy as declared by the West 
Virginia Supreme Court prohibiting enforcement of 
predispute arbitration agreements as to claims against 
nursing homes preempted by § 2); Southland Corp. v. 
Keating, 465 U.S. 1, 104 S. Ct. 852, 79 L. Ed. 2d 1 
(1984) (California Supreme Court's interpretation of 
state franchise statute as requiring judicial consideration 
of all claims brought under the statute preempted due to 
direct conflict with § 2 and resulting violation of the 
Supremacy Clause); Preston v. Ferrer, 552 U.S. 346, 
128 S. Ct. 978, 169 L. Ed. 2d 917 (2008) (FAA 
preempts state law granting  [*344]  state commissioner 
exclusive jurisdiction to decide issue the parties agreed 
to arbitrate); Mastrobuono v. Shearson Lehman Hutton, 
Inc., 514 U.S. 52, 115 S. Ct. 1212, 131 L. Ed. 2d 76 
(1995) (FAA pre-empts state law requiring judicial 
resolution of claims involving punitive damages).

Significantly, Marmet Health Care, 132 S. Ct. 1201, 182 
L. Ed. 2d 42, addressed the efforts of the West Virginia 
Supreme Court to invalidate otherwise enforceable 
arbitration agreements between nursing homes [**92]  
and their residents (or residents' representatives) based 
on state public policy grounded in the West Virginia 
Constitution and concerns about nursing home 
admission practices. In Brown v. Genesis Healthcare 
Corporation, 228 W. Va. 646, 724 S.E.2d 250 (W.Va. 
2011), the seventy-page opinion giving rise to Marmet 
Health Care, the West Virginia Supreme Court stated 
"[t]he admission agreements in this case ... eliminate a 
fundamental constitutional right: the right of the parties 
to have a jury trial in the West Virginia circuit court 
system on the plaintiffs' personal injury claims against 
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the defendant nursing homes."21 724 S.E.2d at 270. 
After an extensive discussion of various access to 
courts provisions of the West Virginia Constitution, 
federal law regarding preemption of state laws 
disfavoring arbitration, nursing home admissions 
practices, and both procedural and substantive 
unconscionability, the Court held "as a matter of public 
policy under West Virginia law, an arbitration clause in a 
nursing home admission agreement adopted prior to an 
occurrence of negligence ... shall not be enforced to 
compel arbitration." Id. at 292. The United States 
Supreme Court's responsive, unanimous and very terse 
per curiam opinion in Marmet Health Care, began:

State and federal courts must enforce the 
Federal [**93]  Arbitration Act (FAA), 9 U.S.C. § 1 et 
seq., with respect to all arbitration agreements 
covered by that statute. Here, the Supreme Court of 
Appeals of West Virginia, by misreading and 
disregarding the precedents of this Court 
interpreting the FAA, did not follow controlling 
federal law implementing that basic principle. The 
state court held unenforceable all predispute 
arbitration agreements that apply to claims alleging 
personal injury or wrongful death against nursing 
homes.

The decision of the state court found the FAA's 
coverage to be more limited than mandated by this 
Court's previous cases. The decision of the State 
Supreme Court of Appeals must be vacated. When 
this Court has fulfilled its duty to interpret federal 
law, a state court may not contradict or fail to 
implement the rule so established. See U.S. Const., 
Art. VI, cl. 2.

132 S. Ct. at 1202. Thus, the state supreme court's 
announced public policy against such arbitration 
agreements, a policy premised on state constitutional 
access to courts provisions, was preempted under the 
Supremacy Clause of the United States Constitution.

Under this clear precedent, this Court is not at liberty to 
conclude that in Kentucky a power of attorney that [**94]  
gives the agent express authority to contract does not 
include the authority to contract for arbitration or, stated 
differently, the authority to agree to give up the right to a 
jury trial. Any such holding would fly in the face of 
federal law and be preempted by the Supremacy Clause 
because it would clearly  [*345]  not be a state-law 

21 This is precisely the foundation of the argument upon which 
the majority relies in this case.

principle applicable to "any contract" but rather one that 
singles out arbitration agreements for disfavored 
treatment in the same vein as the statutes and judicially-
created rules stricken by the United States Supreme 
Court, particularly the West Virginia Supreme Court 
decision stricken in Marmet Health Care.

In sum, the Whisman Power of Attorney, by including 
the express authority to contract, necessarily included 
the authority to contract regarding arbitration.22 
Because Whisman had the requisite authority under the 
power of attorney instrument, the Extendidare 
Arbitration Agreement she signed on behalf of her father 
is enforceable.

II. The Clark and Wenner Litigation.

In both the Clark and Wellner litigation, as noted, before 
reaching the merits it is necessary to address a 
procedural issue created by the orders entered by the 
trial court when it initially referred the matters to 
arbitration in January 2012. The orders, tendered by 
Kindred's counsel, concluded with the following 
language: "IT IS HEREBY ORDERED and ADJUDGED 
that this action is hereby dismissed and the parties are 
ordered to resolve this dispute in accordance with the 
terms of the arbitration agreement executed by and 
between the parties." After Ping was released, counsel 
for Clark and Wenner moved to vacate the orders, and 
in November 2012 the trial court ruled that the cases 
would proceed in court instead of in arbitration 
proceedings. Although each November order simply 
stated that the prior order compelling arbitration was 
vacated, Clark and Wellner have argued, alternatively, 
that the orders were not final [**96]  but, if they were, 
they were properly set aside or vacated pursuant to CR 
60.02. Kindred maintains that once the trial court 
entered an order "dismissing," it lost jurisdiction and was 
without authority to enter the November 2012 orders. 
Kindred does not address the propriety of CR 60.02 
relief and nor need the Court do so because under 
Kentucky procedural law the orders compelling 
arbitration were never final orders.

22 It bears noting that the Whisman power of attorney included 
express limitations on the agent entering into certain types of 
contracts, to wit: "provided, however, that my said attorney is 
not to bind me as a surety, guarantor or indorser for 
accommodation, [**95]  nor to give away any of my estate 
whatsoever ...." If a principal desired to give an agent the 
authority to contract but not the authority to agree to 
arbitration, express language excluding that authority could, 
and should, be added.
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Kentucky procedural rules apply even where, as here, 
the Federal Arbitration Act governs the case. In Atlantic 
Painting & Contracting Inc. v. Nashville Bridge Co., 670 
S.W.2d 841, 846 (Ky. 1984), this Court held that a 
three-month time limitation in the FAA for filing a motion 
to vacate an arbitration award was not applicable in 
Kentucky courts because while the FAA preempts state 
"substantive law" it does not preempt state procedural 
rules.. (emphasis in original). As Justice Leibson, writing 
for the majority, stated: "The [FAA] covers both 
substantive law and a procedure for federal courts to 
follow where a party to arbitration seeks to enforce or 
vacate an arbitration award in federal court. The 
procedural aspects are confined to federal cases." Id. 
(emphasis in original). Citing Southland Corp. v. 
Keating, 465 U.S. at 1, as this Court did in Atlantic 
Painting, as well as later United Supreme Court 
decisions including [**97]  Volt Info. Services v. Bd. of 
Trustees of Leland Stanford, Jr. Univ., 489 U.S. 468, 
477 n.6, 109 S. Ct. 1248, 103 L. Ed. 2d 488 (1989), 
state courts have routinely applied their own procedural 
law in  [*346]  cases where the FAA applies. See, e.g., 
Joseph v. Advest, 2006 PA Super 213, 906 A.2d 1205 
(Pa. Super. Ct. 2006) (collecting cases); Toler's Cove 
Homeowners Ass'n v. Trident, 355 S.C. 605, 586 S.E.2d 
581 (S.C. 2003).

Kentucky, unlike many states, does not address orders 
granting or denying arbitration in its Civil Rules. 
However, the Kentucky Arbitration Act provides in KRS 
417.060(4) that "[a]ny action or proceeding involving an 
issue subject to arbitration shall be stayed if an order for 
arbitration" is made under the statute. The statute 
further provides that "the order for arbitration shall 
include such stay." KRS 417.060(4). This stay of 
proceedings is essentially the same procedure outlined 
in 9 U.S.C. § 3:

If any suit or proceeding be brought in any of the 
courts of the United States upon any issue 
referable to arbitration under an agreement in 
writing for such arbitration, the court in which such 
suit is pending, upon being satisfied that the issue 
involved in such suit or proceeding is referable to 
arbitration under such an agreement, shall on 
application of one of the parties stay the trial of the 
action until such arbitration has been had in 
accordance with the terms of the agreement, 
providing the applicant for the stay is not in default 
in proceeding with such arbitration.

So it is clear that under our [**98]  state procedural law, 
the proper course for a trial court when entering an 

order compelling arbitration of the parties' dispute is to 
stay the court action, not to dismiss it.23 Thus the trial 
court erred in "dismissing" these cases, and we are 
confronted with an obvious issue as to the 
consequences of that procedural misstep, i.e., whether 
the orders were nonetheless final and not subject to 
being set aside unless the stringent standards in CR 
60.02 are met. Given the longstanding and frequent 
reiteration in Kentucky of the rule that orders compelling 
arbitration are not final (and thus not immediately 
appealable), I cannot conclude that the trial court's use 
of the word "dismissing" converted what has always 
been an interlocutory order in our state courts into a 
final order.

Pursuant to CR 54.01, "[a] final or appealable judgment 
is a final order adjudicating all the rights of all the parties 
in an action or proceeding, or a judgment made final 
under Rule 54.02." Manifestly, the January 2012 orders 
under review do not meet these criteria. They do not 
"adjudicate all the rights of all the parties" and they have 
no CR 54.02 finality language. Indeed, this Court 
recently held in Linden v. Griffin, 436 S.W.3d 521, 524 
(Ky. 2014), that an order compelling arbitration is an 
interlocutory order and cannot be certified under CR 
54.02 given Kentucky law deeming such orders 
inherently interlocutory. See also, Commonwealth ex 
rel. Stumbo v. Philip Morris, USA, 244 S.W.3d 116, 120 
(Ky. App. 2007).

Recently, in J.P.Morgan Chase Bank, N.A. v. Bluegrass 
Powerboats, 424 S.W.3d 902, 907-08 (Ky. 2014), this 
Court unequivocally  [*347]  recognized the interlocutory 
nature of an order compelling arbitration, with appellate 
review of the trial court's order delayed until an appeal 
of the entire case:

Procedurally, under state law regarding arbitration, 

23 I acknowledge there is a split in the federal circuit courts of 
appeal and that many of those courts allow their federal district 
courts to dismiss, rather than stay, the action if the entire 
dispute is arbitrable. The United States Supreme Court has 
not addressed whether the district courts must stay, instead of 
dismissing, such cases. Green Tree Financial Corp. v. 
Randolph, 531 U.S. 79, 87 n.2, 121 S. Ct. 513, 148 L. Ed. 2d 
373 (2000). It has held that an order dismissing with prejudice 
is final and appealable under [**99]  § 16(a)(3) of the FAA 
because the statutory federal appeal right applies to any "final 
decision with respect to an arbitration." 531 U.S. at 89. Here, 
there is no order dismissing with prejudice but, in any event, 
under Kentucky procedural law an order compelling arbitration 
is not a final and appealable order.
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if a court finds that as a matter of state contract law 
there is no arbitration agreement and [**100]  denies 
the application to compel arbitration, the moving 
party may file an immediate appeal under KRS 
417.220 (1)(a), if the agreement is subject to the 
Kentucky Uniform Arbitration Act, or under Civil 
Rule 65.09, if the agreement is subject to the 
Federal Arbitration Act, see North Fork Collieries, 
LLC v. Hall, 322 S.W.3d 98, 102 (Ky. 2010). There 
is no like provision in the statutes to allow a party 
against whom arbitration is wrongfully ordered to 
take an immediate appeal, nor have we read the 
Civil Rules to allow one. Instead, any appeal of the 
trial court's contract decision must come in a direct 
appeal of the ruling after the case is final.

In Bluegrass Powerboats, this Court held the 
interlocutory nature of the order sending the case to 
arbitration left the trial court with discretion to revisit that 
order as it could any interlocutory order, even after the 
arbitrator had dismissed the case for an unstated 
reason.

The interlocutory nature of an order compelling 
arbitration thus has been unquestioned, with Kentucky 
courts frequently observing that such orders are not 
appealable. See, e.g., American General Home Equity, 
Inc. v. Kestel, 253 S.W.3d 543, 547 (Ky. 2008) (citing 
Fayette Co. Farm Bureau Federation v. Martin, 758 
S.W.2d 713, 714 (Ky. App. 1998)). Given the 
longstanding and uniform procedural treatment of such 
orders, it is clear that regardless of the terminology in an 
order compelling arbitration the order is by its 
very [**101]  nature an interlocutory order that is not final 
and appealable under Kentucky law. Just as in 
Bluegrass Powerboats, when the trial court is presented 
with grounds for reconsidering the order, specifically 
grounds that suggest there is no valid agreement to 
arbitrate, the trial court may revisit it. Consequently, the 
trial court, in both the Clark and Wellner cases had 
jurisdiction to set aside its prior order compelling 
arbitration without resort to CR 60.02 because the first 
order was never final. Turning to the merits issue of 
whether there was an enforceable arbitration agreement 
in these cases, however, and upon examination of the 
specific power of attorney instruments, I ultimately 
conclude that the original January 2012 orders 
compelling arbitration were correct.

The Clark Power of Attorney included the authority "to 
draw, make, and sign in [Olive Clark's] name any and all 
checks, promissory notes, contracts, deeds or 
agreements." Under the principles regarding an agent's 

express authority to contract discussed above in the 
context of the Whisman litigation, Janis Clark clearly 
was authorized by her mother to enter into the Kindred 
Arbitration Agreement. The trial court's original 
order [**102]  compelling arbitration was correct.

The Wellner Power of Attorney also contains authority to 
contract but the phraseology is somewhat different: "To 
make, execute and deliver deeds, releases, 
conveyances and contracts of every nature in relation to 
both real and personal property, including stocks, 
bonds, and insurance." Whereas the Clark and 
Whisman Power of Attorney instruments had general 
authority "to contract" language that made no reference 
to "property," this POA instrument contemplates making 
"contracts of every nature in relation to both real and 
personal property." Given that the eventual negligence 
and statutory claims against Kindred constitute a chose 
 [*348]  in action, a form of personal property, this 
additional "property" language does not change the 
nature of the agent's authority in these circumstances, 
i.e., Mrs. Wellner was fully authorized to sign the 
Kindred Arbitration Agreement on behalf of her 
husband.

A "chose in action" is defined generally as "[a] 
proprietary right in personam, such as a debt owed by 
another person, a share in a joint-stock company, or a 
claim for damages in tort" and also as "the right to bring 
an action to recover a debt, money or thing." 
BLACK'S [**103]  LAW DICTIONARY, 275 (9th ed. 2009). In 
Weakley v. Weakley, 731 S.W.2d 243, 246 (Ky. 1987), 
Justice Leibson, writing in dissent, observed that a 
"cause of action for damages for personal injury is . . . a 
chose in action. . . . It is a valuable right which may be 
reduced to money damages, and as such it is a form of 
property acquired as of the date of the injury." Kentucky 
has long acknowledged that "choses in action are 
personal property." Button v. Drake, 302 Ky. 517, 195 
S.W.2d 66, 69 (Ky. 1946). See also, Mullane v. Cent. 
Hanover Bank & Trust Co., 339 U.S. 306, 313-14, 70 S. 
Ct. 652, 94 L. Ed. 865 (1950) (recognizing that a cause 
of action is a form of personal property protected by the 
Due Process Clause); Logan v. Zimmerman Brush Co., 
455 U.S. 422, 102 S. Ct. 1148, 71 L. Ed. 2d 265 (1982) 
(recognizing that a statutory claim under state's Fair 
Employment Practices Act is a species of personal 
property protected by the Due Process Clause).

Applying these principles, it is first obvious that the legal 
claims which Mr. Wellner, and ultimately his estate, had 
against Kindred had not accrued as of the date Mrs. 
Wellner signed the Kindred Arbitration Agreement. 
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However the future nature of this form of personal 
property does nothing to undermine the conclusion that 
the Wellner POA encompassed the authority to deal 
with it. Powers of attorney, by their very nature, operate 
in the future. Time marches on and the agent is given 
authority to deal with specific matters, both expected 
and unexpected, which the principal [**104]  is not able 
or willing to handle. Restatement (Third) of Agency § 
2.02 (Scope of Actual Authority) comment c. (2012) 
(noting that questions of interpretation as to whether an 
agent acted with actual authority "have a temporal focus 
that moves through time as the agent decides how to 
act"). The return on a particular investment held by the 
principal may diminish and require a reallocation of 
investments; the principal may receive an inheritance of 
real and personal property that must be managed; the 
principal's own property may be lost or damaged due to 
fire or a destructive storm, necessitating an insurance 
claim; a closely-held business in which the principal 
owns stock may be faced with a buy-sell situation when 
one owner desires to leave; a tenant in property owned 
by the principal may cease paying rent but refuse to 
vacate, necessitating an eviction action and claim to 
recover past rent. Just as the appropriate language in a 
power of attorney instrument would (and should) 
authorize an agent to deal with these future 
occurrences, a POA that allows for the authority to 
contract regarding "personal property" encompasses the 
power to contract regarding future property of the 
principal such [**105]  as a not-yet-accrued injury claim, 
a future "chose in action." Thus, I would find no 
restriction in the Wellner Power of Attorney instrument's 
language that would preclude the same result reached 
in the other two cases; the power to "make" a contract 
concerning Mr. Wellner's personal property (which 
includes choses in action) authorized his agent to enter 
into the Kindred Arbitration Agreement. In sum, the trial 
court's original order compelling arbitration was correct.

 [*349]  Finally, it is necessary to address at some length 
the majority's contention that "a ground existing at state 
law" imposes restrictions on agent-entered arbitration 
agreements, restrictions that preclude enforcement of 
the arbitration agreements in these cases and would do 
so in many other cases as well. Section 2 of the FAA, as 
noted above, provides that an arbitration contract 
covered by the Act "shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or 
in equity for the revocation of any contract." 9 U.S.C. § 
2. The United States Supreme Court has repeatedly 
described the Act as "'embod[ying] [a] national policy 
favoring arbitration.'" AT&T Mobility, LLC v. Concepcion, 
131 S. Ct. at 1749 (quoting Buckeye Check Cashing 

Inc. v. Cardegna, 546 U.S. 440, 443, 126 S. Ct. 1204, 
163 L. Ed. 2d 1038). In Concepcion the Court explained 
that while "§ 2's saving clause [**106]  preserves 
generally applicable contract defenses, nothing in it 
suggests an intent to preserve state-law rules that stand 
as an obstacle to the accomplishment of the FAA's 
objectives." 131 S. Ct. at 1748. The FAA, in other 
words, cannot, through § 2's saving clause, "be held to 
destroy itself." Id.

Engaging in just such an exercise of statutory 
deconstruction, the majority contends that its patently 
anti-arbitration ruling24 does not run afoul of this well-
established federal law because "our holding does not 
prohibit arbitration of 'any particular type of claim.'" The 
problem with this rationale, apparently derived from a 
misreading of Concepcion,25 is that prohibiting 
arbitration of a particular type of claim is not the only 
way a state law or state court holding can violate the 
FAA.

In Concepcion, for example, the state rule at issue—
California's so called Discover Bank [v. Superior Court, 
36 Cal. 4th 148, 30 Cal. Rptr. 3d 76, 113 P.3d 1100 
(Cal. 2005)] rule—did not prohibit the arbitration of any 
claim whatsoever. Instead, by deeming collective-
arbitration waivers "unconscionable," the rule merely 
conditioned the enforcement of arbitration provisions in 
consumer [**108]  contracts on the availability of 

24 The majority protests several times that arbitration is 
protected under Kentucky law and that its ruling does not 
spring from hostility toward that form of dispute resolution. 
These protests ring hollow, however, since every time the 
majority proclaims arbitration "good," it with the same breath 
proclaims a jury trial "better," nay sacrosanct and "God-given." 
Curiously, discussion of this "God-given" right includes no 
reference [**107]  to any religious text. Plainly, the right to a 
jury trial is a human creation.

25 The majority relies on the following passage from 
Concepcion: "When state law prohibits outright the arbitration 
of a particular type of claim, the analysis is straightforward: 
The conflicting rule is displaced by the FAA." 131 S. Ct at 
1747. Concepcion, however, was not one of the 
"straightforward" cases. The Supreme Court went on to 
explain that outright prohibitions are not the only state rules at 
odds with the FAA. Rather, even "a doctrine normally thought 
to be generally applicable, such as duress or, as relevant 
here, unconscionability," can violate the FAA if "applied in a 
fashion that disfavors arbitration." Id. Here, the majority has 
applied the venerable agency-law rule limiting an agent's 
actual authority to that granted by the principal "in a fashion 
that disfavors arbitration," and thus has violated federal law.
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collective arbitration. The Court held that this application 
of state unconscionability law violated the FAA, not 
because it prohibited arbitration, but because it imposed 
an undue burden on the enforcement of arbitration 
agreements, a burden that frustrated the FAA's basic 
purpose of ensuring parties the ability to choose 
arbitration in a relatively expeditious, informal, and 
inexpensive form.

Interestingly for the purposes of this case, in the course 
of its discussion the  [*350]  U.S. Supreme Court 
explained that "a [state] court may not 'rely on the 
uniqueness of an agreement to arbitrate as a basis for a 
state-law holding that enforcement would be 
unconscionable, for this would enable the court to effect 
what . . . the state legislature cannot.'" Concepcion, 131 
S. Ct. at 1747 (quoting Perry v. Thomas, 482 U.S. at 
493 n.9). As contracts, of course, arbitration agreements 
are distinguished by their effect on the parties' trial 
rights, so, as an example of an invalid unconscionability 
holding based on the "uniqueness of an agreement to 
arbitrate," the Court cited "a rule classifying as 
unconscionable arbitration agreements . . . that disallow 
an ultimate disposition by a jury (perhaps termed 'a 
panel of twelve lay arbitrators' [**109]  to help avoid 
preemption)." The point was the same one the Court 
reiterated in Marmet Health Care, i.e., that public policy 
either disfavoring arbitration directly under state law, or 
disfavoring it indirectly by favoring its correlative 
opposite—a judicial trial—whether that policy be handed 
down from on high or devised by judges,26 far from 

26 The majority makes much of the fact that the right to a jury 
trial guaranteed under Section 7 of the Kentucky Constitution 
is characterized in that document as "inviolate," a right to be 
"held sacred," the only right, the majority maintains, expressly 
recognized as "a divine God-given" one. The majority's 
invocation of a uniquely "sacred" right to a jury trial is not well-
founded, as is evident if one consults the Debates of the 
Kentucky Constitutional Convention of 1890, where the 
drafters concerns were almost exclusively about whether 
criminal trials should require a twelve-person jury and a 
unanimous verdict.

As Section 248 of our Constitution makes clear (that Section 
allows for the departure from the sacred, ancient mode of trial 
by jury in "all trials of civil actions in the Circuit Courts, [where] 
three-fourths or [**110]  more of the jurors concurring may 
return a verdict"), the "sacredness" of the jury-trial guarantee 
had much more to do with the protection it afforded criminal 
defendants against oppression by judges and the State than it 
did judicial protection of civil case plaintiffs against oppression 
by arbitrators.

Arguing during the 1890 constitutional debates for a relaxation 
in civil cases of the unanimous verdict requirement, 
Representative E. J. McDermott of Louisville observed that

So long as most trials were a contest between the King 
and the subject, the jury was indispensable, and so long 
as the contest here is between the State or People and 
the criminal, it may be necessary to have a jury, and it 
may not be very wrong to require unanimity; but in a 
contest between Jones and Smith, why should you 
require a unanimous verdict of twelve men? . . . By 
requiring unanimity in juries you either compel men to 
violate their oaths for the sake of agreeing with others, or 
you cause [through hung juries] ruinous delay and 
expense to litigants. Litigation is now so expensive and 
slow that it is steadily decreasing, . . . We must do 
something to make justice cheap and sure. That, after 
purity of elections, [**111]  is the great reform of the day. 
This whole matter should be left to the Legislature for 
experiment and improvement. There may be some 
reason why the Bill of Rights should secure to every 
criminal the right of trial by jury, but there is no reason at 
all for saying that, in suits between private individuals, the 
Legislature shall not have complete power to regulate 
procedure.

Official Reports of the 1890 Convention, Vol. 1 at 671-72 (Mr. 
McDermott). Section 248, of course, does not go so far as to 
give the General Assembly complete power to regulate civil 
procedure, but it goes far enough to show that the 1890 
Convention regarded civil juries as a good deal less "sacred" 
than the juries in felony criminal cases.

As noted above, Section 250 of our state Constitution goes 
even further and requires the General Assembly to provide for 
arbitration, so that private litigants "may choose that summary 
mode of adjustment." The convention's adoption of that 
Section is telling in its succinctness:

The Clerk: The next amendment is that offered by the 
Delegate from Boyle, by way of an additional section.

The additional section was read, and is as follows:

It shall be the duty of the General Assembly to pass such 
laws as shall be necessary [**112]  and proper to decide 
differences by arbitrators, to be appointed by the parties 
who may choose that summary mode [for] adjustment.

Mr. [R. P.] Jacobs [the Delegate from Boyle]: That is 
section ten of the present Constitution. We have no 
provision, so far, covering that point, and [such a 
provision is needed] to avoid the interpretation placed on 
the present Constitution by some members that we can 
only litigate matters by the present mode.

A vote being taken, the additional section offered by the 
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exempting the state from the  [*351]  FAA, was the very 
reason the FAA was enacted.

As noted above, another case that did not involve a 
State's attempt to prohibit arbitration of a particular type 
of claim was Doctor's Associates, Inc. v. Casarotto, 517 
U.S. at 681. In that case, the Court addressed a 
Montana statute that conditioned enforcement of 
arbitration clauses on the appearance, on the first page 
of the contract, of an underlined and capitalized notice 
that the "contract is subject to arbitration." [**113]  
Striking down the statute as violative of the FAA, the 
Court explained that while state courts are free under 
the Act to invalidate an arbitration clause "upon such 
grounds as exist at law or in equity for the revocation of 
any contract," 9 U.S.C. § 2, "[c]ourts may not . . . 
invalidate arbitration agreements under state laws 
applicable only to arbitration provisions. . . . By enacting 
§ 2, we have several times said, Congress precluded 
States from singling out arbitration provisions for 
suspect status, requiring instead that such provisions be 
placed 'upon the same footing as other contracts.'" 517 
U.S. at 687 (quoting Scherk v. Alberto-Culver Co., 417 
U.S. 506, 511, 94 S. Ct. 2449, 41 L. Ed. 2d 270 (1974); 
other citation omitted). The point again is that State 
courts may not "'rely on the uniqueness of an 
agreement to arbitrate as a basis for'" denying 
enforcement. 517 U.S. at 687 n.3 (quoting Perry v. 
Thomas, 482 U.S. 483, 492, n.9, 107 S. Ct. 2520, 96 L. 
Ed. 2d 426 (1987)).

Thus, although it is true, as the majority asserts, that it 
has not undertaken to prohibit outright the enforcement 
of arbitration clauses in a particular type of claim, as the 
Supreme Court of West Virginia attempted to do in 
Marmet Health Care, the majority has nevertheless 
violated the FAA, as explained in Concepcion and 
Doctor's Associates, by conditioning the enforcement of 
agent-entered arbitration agreements on the agent's 
having [**114]  been "expressly" and "specifically" 
authorized to enter such an agreement, even where the 
principal has authorized that agent to make contracts 
generally and/or to bring and settle suits on the 
principal's behalf. In contravention of the FAA and 
controlling U.S. Supreme Court precedent, the majority's 
specific-authorization requirement burdens agent-

Delegate from Boyle was adopted.

Official Reports of the 1890 Convention, Vol. 4 at 4935 (Mr. 
Jacobs). Not only, then, does the majority's "sacred" right to a 
civil jury trial fail to justify the side-stepping of federal law, but 
it likewise fails to justify the majority's elevation of one state 
constitutional right above another.

entered arbitration agreements more heavily than either 
agent-entered contracts generally, or judicial forms of 
agent-initiated dispute resolution.

The majority disavows, of course, any intent to single 
out arbitration agreements and claims merely to be 
creating a general rule to the effect that an agent cannot 
waive the principal's constitutional rights without 
"express" and "specific" authority to do so. Agents, 
however, routinely exercise, compromise, and waive 
fundamental constitutional rights on behalf of their 
principals. Section 1 of the Kentucky Constitution, 
 [*352]  for example, includes among each person's 
"inherent and inalienable rights," "[t]he right of acquiring 
and protecting property." And Section 19 guarantees 
that no law shall be enacted "impairing the obligation of 
contracts." Agents, of course, make innumerable 
decisions implicating and compromising the principal's 
fundamental [**115]  rights to enter particular contracts 
and to acquire and protect particular forms or items of 
property, and they do so on the basis of general grants 
of authority to contract and to handle property.27 

27 The majority rejects the nursing homes' contentions in these 
cases that the agents had authority to enter the arbitration 
agreements under power-of-attorney provisions providing that 
the agent could contract on behalf of the principal, could bring 
suit for the principal or settle the principal's disputes, or could 
"do anything" the principal could do. I tend to agree with the 
majority that the "do anything" POA provisions are the least 
helpful since they obviously do not mean what they purport to 
say. Clearly there are things the principal could do [**116]  
that are beyond any reasonable understanding of the agent's 
authority. What such a provision actually means, then, 
becomes a difficult question for agents and courts alike. I need 
not address the "do anything" provisions in these cases, 
however, because the POAs in dispute include the specific 
provisions allowing the agent to contract and to bring suit, 
provisions which in my view authorize the arbitration 
agreements at issue.

Although it is obliged to engage in a good deal of hair-splitting 
to get there, the majority concludes that the "contract" and 
"suit" provisions, like the "do anything" provisions, do not 
"specifically" and "expressly" authorize pre-dispute 
agreements to arbitrate, i.e., to waive a jury trial, and thus did 
not authorize the arbitration agreements before us. This is at 
odds with Section 33 of the Restatement (Second) of the Law 
of Agency, p. 115 (1958) which provides that

An agent is authorized to do, and to do only, what it is 
reasonable for him to infer that the principal desires him 
to do in the light of the principal's manifestations and the 
facts as he knows or should know them at the time he 
acts.
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Remembering that corporations necessarily  [*353]  act 
exclusively through agents and that corporations have 
pertinent constitutional rights (e.g., acquiring and 
disposing of property), if the majority's new rule 
requiring "express" and "specific" authority for an agent 
to compromise the principal's constitutional rights were 
truly meant to apply generally, then to say that the 
majority has revolutionized our agency law would be a 

Certainly there could be facts counseling otherwise, but in 
general, it seems [**117]  to me (even aside from the FAA), an 
agent is not unreasonable if he understands his or her general 
authority to contract to include the authority to make arbitration 
contracts. Similarly, an agent with written authority to sue and 
to settle disputes is not unreasonable if he believes that 
authority encompasses such alternatives as pre-dispute 
arbitration agreements.

The majority's new rule is also inconsistent with Section 2.02 
(Scope of Actual Authority) of the Restatement (Third) of 
Agency. In pertinent part, that Section provides that

(1) An agent has actual authority to take action 
designated or implied in the principal's manifestations to 
the agent and acts necessary or incidental to achieving 
the principal's objectives, as the agent reasonably 
understands the principal's manifestations and objectives 
when the agent determines how to act.

As the commentary to this Section points out, the 
interpretation of an agent's actual authority, even if manifested 
in a written document such as the POAs before us, is not the 
same thing, and should not be approached in the same 
manner as the interpretation of a contract: questions about an 
agent's actual authority "focus[] on the reasonableness of one 
party's [**118]  [the agent's] belief' at "the time the agent 
decides what action to take," "questions of contractual 
interpretation," on the other hand, "focus on the parties' shared 
meaning as of the time of a promise or agreement." Section 
2.02 comment c. Thus, even if the majority's highly technical 
parsing of the POAs before us could be deemed appropriate in 
a contractual context, it is not appropriate here. To reiterate, 
focusing, as we should, on what the POAs would 
communicate to an ordinarily reasonable agent, the general 
grants of authority to contract and to "bring suit" authorize the 
disputed arbitration agreements.

Hair splitting aside, my focus is not the majority's narrow 
reading of these particular POAs, but rather the majority's new 
rule (a rule that largely renders irrelevant the rest of its 
analysis) that an agent's authority to enter an arbitration 
agreement on behalf of the principal requires some special, 
"express" and "specific" manifestation of the principal's 
consent. By singling out and imposing extra burdens on 
agreements to arbitrate, the majority's new rule violates the 
FAA.

gross understatement.

If, as is more likely, the majority's new rule is not really 
meant to apply to state constitutional rights generally, 
then [**119]  to which constitutional rights does it apply? 
As noted above, the majority seems at some points in 
its discussion to suggest that its new "express"-and-
"specific"-authority rule applies only to "sacred" 
constitutional rights, of which, according to the majority, 
Kentucky has but one—the right to a jury trial. Thus 
understood, the new rule's disruption of our agency law 
would be minimized, but if the new rule applied only to 
that one right, the one right that just happens to be 
correlative to the right to arbitrate, then the rule would 
clearly run afoul of the FAA, because it would operate 
disproportionately, if not exclusively, to prevent the 
enforcement of arbitration agreements. It would, in 
disregard of controlling Supreme Court precedent, "rely 
on the uniqueness of an agreement to arbitrate as a 
basis for denying enforcement." Concepcion, supra; 
Doctor's Associates, supra (citation and internal 
quotation marks omitted).

Hoping to avoid that outcome, the majority also says 
that its new "express"-and-"specific"-authority rule 
applies "generally" to "fundamental constitutional rights." 
It does not attempt to define that term (so again we 
confront at least a potential upheaval in our [**120]  
agency law), but it presumes, by way of illustration, that 
POAs such as those involved in these cases could not 
be construed to authorize the agent to "enter into an 
agreement to waive the principal's civil rights; or the 
principal's right to worship freely; or enter into an 
agreement to terminate the principal's parental rights; 
put her child up for adoption; consent to abort a 
pregnancy; consent to an arranged marriage; or bind 
the principal to personal servitude." Nor, the majority 
asserts, would these POAs authorize the agent "to enter 
a plea agreement pleading his principal guilty to a 
criminal offense," or waive the principal's rights "to 
remain silent in the face of police questioning; to have 
the assistance of counsel during a trial; to plead guilty to 
a crime and thereby waive his right to a trial."

The majority makes these assertions without citing any 
authority,28 but accepting these assertions as correct—
that a garden variety POA such as those at issue here 
would not authorize the agent to commit the principal to 

28 Clearly many of the actions referred to by the majority are 
precluded by controlling substantive law, e.g. the vast body of 
federal and state law regarding a knowing and voluntary guilty 
plea.
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an arranged marriage, to personal servitude, or to a 
criminal conviction—that fact does not lead to the 
conclusion the majority wants to draw: that an agent's. 
committing [**121]  a principal to arbitration is just as 
outrageous and as worthy of judicial skepticism and 
intervention as an agent's committing a principal to an 
arranged marriage, personal servitude or a criminal 
conviction. To state the comparison as the majority does 
is to make plain the hostility to arbitration that gives rise 
to it.

The difference between arbitration and the majority's 
parade of horribles is obvious: Unlike the majority's 
examples, all of which suppose the waiver or 
compromise of a basic, personal substantive right 
 [*354]  (rights that an ordinary attorney-in-fact is rarely, 
if ever, asked to address on the principal's behalf), 
arbitration agreements, which are commonplace these 
days, involve no substantive waiver. The principal's 
substantive rights remain intact, only the forum for 
addressing those rights is affected. The majority's 
apparent presumption that the arbitration agreement 
has substantive implications adverse to the principal 
(and thus belongs on the list of hard-to-waive 
substantive [**122]  rights) is the very presumption 
Congress sought to counteract with the FAA. Southland 
Corp. v. Keating, 465 U.S. at 14 (discussing Congress's 
intent to counteract "common law hostility toward 
arbitration").

Thus, while it may well be possible to frame a rule under 
state law to the effect that a presumption exists against 
an agent's authority to waive certain substantive rights 
of the principal, it does not follow that state law would 
include the right to civil trial among those presumptively 
non-waivable rights; and even if, as the majority would 
have it, the state rule did purport to hold sacrosanct the 
principal's right to trial in civil cases, under Concepcion 
and the FAA, the saving clause of which is not to be 
construed as a self-destruct mechanism, that aspect of 
the state rule would be preempted by federal law. As 
noted already several times, and as the United States 
Supreme Court has made absolutely clear, what state 
law cannot do directly—disfavor arbitration—it also 
cannot do indirectly by favoring arbitration's correlative 
opposite, a judicial trial. Since that is the express 
purpose of the rule the majority pronounces and since 
the application of that rule will clearly have a 
disproportionate effect on the ability [**123]  of agents to 
enter arbitration agreements (as opposed to other 
contracts), the majority's new rule is plainly invalid.

In addition to the disregard of the Supremacy Clause 

and controlling precedent from the U.S. Supreme Court, 
the majority's new rule disregards our own Kentucky 
practice governing jury trials. Pursuant to CR 38.02, a 
litigant must "demand a trial by jury of any issue triable 
of right by a jury by serving upon the other parties a 
demand therefore in writing at any time after the 
commencement of the action and not later than 10 days 
after the service of the last pleading directed to such 
issue." More notably, CR 38.04 provides that Nile failure 
of a party to serve a demand as required by this rule 
and to file it as required by Rule 5.05 constitutes a 
waiver by him of trial by jury." This rule has governed 
practice in Kentucky courts since its adoption in 1953. 
See, e.g. Loy v. Whitney, 339 S.W.2d 164 (Ky. 1960) 
(right to jury trial waived unless timely written demand 
filed and served in accordance with rule); Empire Metal 
Corp. v. Wohlwender, 445 S.W.2d 685 (Ky. 1969) 
(same); Louisville & Jefferson Co. Metropolitan Sewer 
Dist. v. Bischoff, 248 S.W.3d 533 (Ky. 2007) (explaining 
that CR 38's waiver provision does not conflict with 
Section 7 of the Kentucky Constitution). Just how 
"sacred" can the civil jury trial right be when our own 
court rules deem it waived unless a party promptly 
demands it in writing? Without question the right to a 
jury trial [**124]  in a civil case is an important one, but 
the majority's new rule requiring an "express"-and-
"specific" waiver of that right before an agent acting 
pursuant to a broad power of attorney can enter into a 
valid arbitration agreement elevates the civil jury right to 
a heretofore unrecognized status.

State courts, the U.S. Supreme Court recently 
observed, are called upon more frequently than federal 
courts to apply the FAA. "It is a matter of great 
importance, therefore," the Supreme Court continued, 
"that state supreme courts adhere to a  [*355]  correct 
interpretation of the [FAA] legislation." Nitro-Lift 
Technologies, L.L.C. v. Howard, 133 S. Ct. 500, 501, 
184 L. Ed. 2d 328 (2012). The Supreme Courts in 
California (Concepcion), West Virginia (Marmet Health 
Care), and Oklahoma (Nitro-Lift) have recently 
disregarded that responsibility and attempted, with 
predictable results, to "rule around" the FAA. Credit the 
majority with a clever contribution to this new genre. 
Whether one sympathizes with the majority's dislike of 
federally imposed arbitration or not, the inescapable fact 
remains that the majority has disregarded controlling 
law.

In sum, a power of attorney instrument that gives the 
agent authority to make contracts generally on behalf of 
his or her principal, and even one that [**125]  allows the 
agent to execute contracts regarding the principal's 
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personal property, necessarily includes the power to 
enter into an arbitration agreement. Accordingly, this 
Court should grant the motions of Movants Extendicare 
and Kindred for interlocutory relief pursuant to CR 65.09 
and remand these cases to their respective courts with 
instructions to enter an order compelling arbitration in 
each case.

Minton, C.J.; and Noble, J., join.

NOBLE, J., DISSENTING: Although I agree with some 
points made by the majority, which are actually not at 
issue in these cases, I concur with Justice Abramson's 
dissent. I dissent from the majority's holding that crafts a 
rule requiring special treatment of the right to a jury trial 
that conversely treats the right to arbitrate as a lesser 
process when the United States Supreme Court has 
held that it is at least an equal process of dispute 
resolution, if not a preferred one, under the Federal 
Arbitration Act (FAA). Justice Abramson has pointed this 
out at some length and I will not repeat her analysis 
here. I also cannot see that this elevation of the right to 
trial by jury actually affects the formation of a contract to 
arbitrate, which is essentially the only [**126]  question 
left to state law after AT&T Mobility, LLC v. Concepcion, 
563 U.S. 333, 131 S. Ct. 1740, 179 L. Ed. 2d 742 
(2011). At least, if it does, it does so by fiat.

And, I take issue with the majority's listing of other 
possible acts, such as binding a principal to personal 
servitude, to demonstrate the grave harm that comes 
from allowing an agent to make important decisions on 
behalf of a principal, as nothing more than a non 
sequitur, or irrelevant speculation, because none of the 
events suggested in any way compares with making a 
logical and legal decision to allow for the arbitration of 
disputes. Of course an agent may not do that which is 
illegal, nor under his fiduciary obligations can he act 
against his principal's best interest, which all the 
examples listed would certainly be. Our law already 
allows for a remedy if an agent so forgot him or herself, 
including criminal prosecutions and civil damage 
awards. I cannot see entering into an arbitration 
agreement rather than choosing a trial by jury as in any 
way comparable. There is simply no "horse" to be let out 
of the "barn" here.

I write separately, however, to state my view on agency 
law as applied in these important cases, which has 
become needlessly confused since this Court's decision 
in Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581 
(Ky. 2012).

First, I acknowledge [**127]  that there are thorny state-
law questions regarding the formation of a binding 
arbitration agreement after the U.S. Supreme Court's 
decision in Concepcion. But what that case makes clear 
is that a state may not make statutory or case law 
determinations that serve to limit the use of arbitration 
agreements  [*356]  under the FAA. As a federal statute, 
that Act obviously enjoys the protection of the 
Supremacy Clause of the United States Constitution. 
Any state statute or case holding that is contrary to the 
application of the FAA cannot stand.

But even in Concepcion, the Supreme Court 
recognized, as Justice Abramson points out, that 
whether an arbitration agreement has been created is a 
state-law contract-formation question. This Court has 
addressed this question in several cases, but most 
distinctly in J.P.Morgan Chase Bank, N.A. v. Bluegrass 
Powerboats, 424 S.W.3d 902 (Ky. 2014). In that case, 
the trial court had to determine if the parties had entered 
into an arbitration agreement to resolve bank-account 
disputes through arbitration rather than access to court. 
The trial court first held that there was such an 
agreement, but later revisited that decision and 
concluded that there was not. This Court upheld that 
conclusion, finding that not only did a trial court have the 
legal authority to revisit any interim order, [**128]  but 
that it also had the authority to say whether an 
arbitration agreement had been formed in the first 
instance. This conclusion cemented the rule in 
Kentucky, as recognized by the U.S. Supreme Court, 
that the formation of an arbitration agreement is a 
matter of state contract law.

It is significant that arbitration agreements at heart are 
nothing more than that: agreements. The theory behind 
promoting arbitration is that it is viewed as a faster, less 
complicated proceeding than going through the full 
panoply of rights and procedures attendant to a trial 
either to the court or to a jury. This may or may not be 
true, but the decision to avoid court by entering into an 
arbitration agreement is wholly a matter of personal 
contract between two persons or entities. It is simply an 
agreed-upon choice as to how a dispute is to be 
decided. It is not compelled, any more than a citizen is 
compelled to seek redress in court. This freedom to 
choose is the essence of contract.

And, giving due deference to the Supremacy Clause 
and the FAA, if a person has properly entered into an 
arbitration agreement, then it is enforceable, as any 
other contract would be.
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There can be no dispute that if any of the principals in 
these three [**129]  cases had competently entered into 
an arbitration agreement, he or she would be bound. 
These cases are complicated by the fact that the 
agreements in question were not first-party agreements, 
but instead were made by persons acting under powers 
of attorney for their principals. So this Court is 
confronted not with one legal question, but two. First, is 
the agent empowered to make such an agreement for 
the principal in these cases? Second, having entered 
into the agreements, are they binding on the principle 
and the attorney in fact (or agent)? The two questions 
are intertwined, but both inquiries must be answered.

All three powers of attorney at issue in these cases 
purport to be general, durable powers of attorney. It has 
long been the agency law in Kentucky and elsewhere 
that the language in the power of attorney expresses the 
intent of the principal in regard to what authority the 
agent has. A general power of attorney is designed to 
allow the agent to take care of the principal's affairs 
while the principal is absent or unable to act, and is 
viewed as giving the agent the power to do anything that 
the principal could do if he were acting instead. At times, 
a general power of attorney [**130]  will use broad 
language granting authority to the agent, but then 
specifically state (and often say "but not limited to") 
some specific powers that are included under that grant. 
General powers of attorney  [*357]  may also contain 
specific limitations on otherwise broad authority, such as 
a specific statement saying that the general power does 
not include a specified action. Other powers of attorney 
may be specific powers of attorney, such as a power to 
buy cotton, even though the agent may be given 
unfettered authority to act in regard to buying cotton. 
These grants of authority to an agent have long been in 
use. Durable powers of attorney were created by statute 
to survive the incapacity of the principal, and enable the 
principal's wishes to be carried out even if he or she is 
unable to act themselves; they are often combined with 
general powers of attorney.

All three powers of attorney in these cases grant very 
broad authority followed by specific statements about 
that authority. The Whisman power gives his agent "full 
power for me and in my name and stead, to make 
contracts, ... [and] to institute or defend suits concerning 
my property or rights," (emphasis added), among other 
grants. [**131]  The Clark power grants her agent "full 
power for me and in my name, place and stead, in her 
sole discretion, to transact, handle, and dispose of all 
matters affecting me and/or my estate in any possible 
way." (Emphasis added.) It also specifically grants the 

agent the power to make contracts, and "[g]enerally to 
do and perform for me and in my name all that I might 
do if present." The Wellner power gives the agent the 
power to act "as my true and lawful Attorney-in-Fact for 
me and in my name, place and stead" and then 
specifically provides that his agent may "demand, sue 
for, collect, recover and receive all debts, monies, 
interest, and demands whatsoever now due or that may 
hereafter be or become due to me including the right to 
institute legal proceedings therefor," (emphasis added), 
among other things. It is difficult to conceive that these 
powers of attorney, broad as they are even in the 
specified statements, do not include the authority to 
decide on an alternative way to resolve a dispute and to 
enter into an agreement to do so in the best interest of 
the principal.

And this is true, even in the face of longstanding 
Kentucky law that powers of attorney must be strictly 
construed, and that [**132]  a power of attorney 
delegating authority to perform specific acts is limited to 
the specific purpose authorized. The actual language of 
these powers can only be read to allow such a choice 
unless a court does as the majority has done by 
excepting out the state right to a jury trial. Clearly, the 
United States Supreme Court has seen no conflict 
between the FAA and the Seventh Amendment right to 
a trial by jury.

But this does not mean that if a power of attorney 
specifically lists actions that are included in a general 
power, or limits the full general exercise of power by a 
specifically stated limitation, that this transforms the 
general power of attorney into a specific power of 
attorney, which has become the unfortunate reading of 
our holding in Ping.

In retrospect, it has become clear to me that while this 
Court reached the right result in Ping, at least half of the 
reason we gave for reaching that result was not actually 
correct. We relied on a line of cases applying the rule of 
strict construction of powers of attorney to read a limit 
into general powers of attorney that list specific powers, 
even though specific powers were illustrative. The 
problem is that the strict-construction rule 
originated [**133]  in cases that addressed specific 
powers of attorney, and held that general language 
accompanying what was otherwise a specific grant of 
power should be read strictly so as not to expand the 
agent's authority beyond that intended by the principal.

 [*358]  Among the earliest cases to lay out this rule of 
strict construction (both of which are cited by the 
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majority) are Harding v. Kentucky River Hardwood Co., 
205 Ky. 1, 265 S.W. 429, 431 (Ky. 1924), and U.S. 
Fidelity Co. v. McGinnis, 147 Ky. 781, 145 S.W. 1112 
(Ky. 1912). Unlike in the cases now before this Court, 
those cases involved specific powers of attorney 
granting limited powers. In Harding, for example, the 
agent was appointed "to act for it [the bank] in all 
respects in its behalf in a suit against the Kentucky 
River Hardwood Company and other, with full power to 
sign in its name a bond for costs and do other acts 
necessary." 265 S.W. at 431. The Court applied the 
strict-construction rule to mean that the agent could not 
settle or discount the claim and was limited only to 
signing the bond. In McGinnis, the agents in question 
had a power of attorney giving them authority to execute 
bonds in judicial proceedings (the principal, United 
States Fidelity 85 Guaranty Company, was in the surety 
business). 145 S.W. at 1113. The Court applied the 
strict-construction rule to this power of attorney to mean 
that the agents [**134]  could not enter into other types 
of agreements, such as an agreement that another 
surety would be on a bond temporarily and would be 
released upon the execution of a bond by the principal 
surety company.

In these cases, the attorneys in fact, the agents, were 
given authority to engage in certain types of 
transactions. This is common in the business world. 
Most people encounter this type of relationship when 
buying insurance from an agent of an insurance 
company. That agent no doubt has a limited authority to 
engage in certain types of transactions, usually the 
selling of insurance products. It makes sense to apply a 
rule of strict construction to whatever power of attorney 
controls the relationship between that agent and the 
principal insurance company. Otherwise, fleeting 
general language, added only to clarify that the agent 
may do what is necessary to carry out the specifically 
directed or authorized task, could swallow the entire 
principal-agent relationship.

But in these cases, unlike some we have recently 
decided, such as Ping, we have been dealing with 
general powers of attorney, usually executed by a 
person concerned about becoming incapacitated, 
delegating to the agent the power [**135]  to manage the 
person's affairs as a whole. Using the cases laying out 
the strict-construction rule to support our conclusion in 
Ping has caused confusion with respect to powers of 
attorney. In Ping we concluded that the enumeration of 
specific categories of decisions—financial and 
healthcare—along with language giving the agent the 
power to do acts that were "requisite and necessary to 

be done" and "required to be done" limited the scope of 
the authority that was granted. Id. at 591-94. That 
language is being read by lawyers and several courts to 
say that if specific powers are enumerated in a power of 
attorney, the scope of the power is limited to those 
enumerated acts, as a broad principle of agency law, 
regardless of whether the power of attorney was 
intended to be a general one aimed at giving the agent 
full authority to conduct the principal's affairs.

What the Court should have placed more emphasis on 
in Ping is the "requisite and necessary to be done" and 
"required to be done" language that qualified the 
otherwise general grant of "full and complete power and 
authority to do and perform any, all, and every act and 
thing whatsoever." Id. at 590-91. Because it was not 
requisite or necessary for the [**136]  agent to enter into 
the arbitration agreement—the nursing home said so in 
its documents—we found that the agent exceeded the 
reasonable interpretation of the power by so doing, but 
also held that this  [*359]  interpretation of the scope of 
the power was colored by the specific grants of power 
enumerated in the instrument.

The principal in Ping was 79-year-old Alma Duncan, 
who was eventually incapacitated by a stroke. Before 
her incapacity, she executed a general, durable power 
of attorney naming her daughter, Donna Ping, as her 
agent (or attorney in fact). The daughter, in the course 
of admitting her mother to a nursing home after the 
stroke, signed an optional arbitration agreement as part 
of the admissions paperwork.

Although the power of attorney under which she acted 
described itself as a general one, it contained both 
general and specific elements, which gave rise to the 
dispute. As noted above, the document began by stating 
that the daughter had authority "to do and perform any, 
all, and every act and thing whatsoever requisite and 
necessary to be done, to and for all intents and 
purposes, as [the principal] might or could do if 
personally present." Id. at 586. Boiled down, this 
seemingly broad [**137]  grant (any, all, and every act) 
was to do all things "requisite and necessary."

But the document then stated that the acts and things 
the daughter could do "includ[ed] but [were] not limited 
to" certain kinds of financial decisions (some broadly 
worded) and healthcare decisions.29 This Court read 

29 We described this portion of the power of attorney as 
follows:
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these specific included grants as limiting the overall 
scope of the daughter's authority, relying on law stating 
that "general expressions used in authorizing an agent 
are limited in application to acts done in connection with 
the act or business to which the authority primarily 
relates," and that "[t]he specific authorization of 
particular acts tends to show that a more general 
authority is not intended." Id. at 592 (quoting 
Restatement (Second) of Agency § 37 (1958)).

However, reading those specific grants as limits on the 
agent's authority, standing alone, does not comport with 
the express language of the power of attorney, which 
stated that its broader grant included but was not limited 
to the specific actions listed. And later, the power of 
attorney again expressed the principal's "intention and 
desire that this document grant to my said attorney-in-
fact full and general power and authority to act on my 
behalf and I thus direct that the language of this 
document be liberally construed with respect to the 
power and authority hereby granted my said attorney-in-
fact in order to give effect to such intention and desire." 
Id. at 587. The power of attorney [**139]  then stated: 
"The enumeration of specific items, rights, or acts or 
powers herein is not intended to, nor does it limit or 
restrict, the general  [*360]  and full power herein 
granted to my said attorney-in-fact." Id.

With this language in the power of attorney, Ping cannot 
be read to say that simply including specific grants of 
authority in a power of attorney necessarily limits the 
power to just those enumerated things. To do so would 

The document then specifically authorized several acts 
pertaining to the management of Mrs. Duncan's property 
and finances, such as "tak[ing] possession of any and all 
monies, goods, chattels, and effects belonging to me, 
wheresoever found; ... receiv[ing], deposit[ing], invest[ing] 
and spend[ing] funds on my behalf; ... tak[ing] charge of 
any real estate which I may own in my own name or 
together with other owners, legally or equitably, and ... 
mortgag[ing], convey[ing] or sellf[ing] said real 
estate [**138]  and perform[ing] any acts necessary to 
mortgage, convey or sell said real estate." The document 
also authorized Ms. Ping "[t]o make any and all decisions 
of whatever kind, nature or type regarding my medical 
care, and to execute any and all documents, including, 
but not limited to, authorizations and releases, related to 
medical decisions affecting me; and [t]o generally do any 
and every further act and thing of whatever kind, nature, 
or type required to be done on my behalf."

Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581, 586-87 (Ky. 
2012) (alterations in original except last ellipsis).

create a conflict between the elements of the power of 
attorney, the objects or transactions directed by the 
document, and the instructions on how those objects or 
transactions are to be carried out. The Third 
Restatement, which I think accurately states the law that 
applies, notes that "[m]ost conferrals of authority 
combine two elements." Restatement (Third) of Agency 
§ 2.01 cmt. c (2006). The first, "always present," lays out 
the objects of the agency relationship, or "a 
manifestation, however general or specific, by a 
principal as to the acts or types of acts the principal 
wishes to be done." Id. To use a hard-worn example, if 
the document directed and authorized the agent to sell 
Blackacre, the sale of that land would be the object of 
the agency relationship.

"The second [element], less invariably present, [**140]  
consists of instructions or directives that specify how or 
within what constraints acts are to be done." Id. The 
specific examples of acts authorized to the daughter in 
Ping fell in this latter category. They were "included" 
examples, not limits, on her authority, and could 
reasonably be read only to guide the exercise of her 
authority. The first element, the object of the power of 
attorney, was a general grant of authority to act in the 
mother's stead. Indeed, that was the overarching 
purpose of the document, which was intended to be a 
durable power of attorney for a mother who was 79 
years old and faced the constant danger of succumbing 
(and, in fact did succumb) to incapacity. The document 
was not intended to allow the daughter only to engage 
in a limited list of activities, which might mean many 
important, if not essential, tasks were beyond her reach, 
but to allow her to manage her mother's affairs 
generally, even if a given task was not included in the 
list of examples, during a period of incompetency.

This comports with the account of the law in the Second 
Restatement, on which we relied in Ping. Section 37 of 
the Second Restatement states that "general 
expressions used in authorizing [**141]  an agent are 
limited in application to acts done in connection with the 
act or business to which the authority primarily relates," 
and that "[t]he specific authorization of particular acts 
tends to show that a more general authority is not 
intended." This seems to set up the general-specific 
dilemma that requires examining the entirety of the 
language in the power of attorney to discern the 
principal's actual intent.

But the illustrations in the commentary show that Ping 
overstated the effect of this provision of the 
Restatement. The very first example in the commentary 
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to Section 37 includes seemingly broad language like 
that here: "a clause: 'giving and granting to my said 
attorney authority to do all acts as fully as I might, or 
would do, if personally present.'" Restatement (Second) 
of Agency § 37 illus. 1 (1958). The power of attorney in 
the example, however, is "to convey Blackacre." Id. 
According to the Restatement, the broad language does 
not give the agent authority to do anything except 
"convey Blackacre in the usual manner." Id.

But the power of attorney in Ping was not limited to a 
specific transaction. Rather, it was intended to allow the 
daughter to manage all of her mother's affairs in her 
stead, especially if she was incapacitated. [**142]  
Section 37 of the Second Restatement has  [*361]  
caused considerable confusion because lawyers—and 
courts—fail to note that a general power of attorney, 
especially one for the care and welfare of a person, is 
not limited to a single transaction. Most likely, this is why 
no analogous provision was included in the Third 
Restatement. In fact, the Third's cross-index notes that 
Section 37 of the Second Restatement is covered by 
Section 2.02, comment e, of the Third Restatement. 
That comment, however, says nothing about specific 
language displacing general grants of power; rather, it 
notes that the agent's authority is limited to those things 
that she reasonably believes the principal has 
consented to. See Restatement (Third) of Agency § 
2.02 (2006) ("An agent does not have actual authority to 
do an act if the agent does not reasonably believe that 
the principal has consented to its commission. ... Lack 
of actual authority is established by showing either that 
the agent did not believe, or could not reasonably have 
believed, that the principal's grant of actual authority 
encompassed the act in question."). In other words, the 
agent is to take into account all of the principal's 
instructions to her and must not ignore general 
instructions just because there are also specific [**143]  
ones.

Reading all of the provisions of the Ping power of 
attorney in light of this, a reasonable person would 
conclude that the daughter was not limited to the 
particular acts listed as examples. Instead, she was 
given "general power and authority to act on [her 
mother's] behalf." Ping, 376 S.W.3d at 587 (quoting the 
power of attorney). And interpreters of the document, 
including her daughter and the courts, were "direct[ed] 
that the language of this document be liberally 
construed with respect to the power and authority 
hereby granted [her] said attorney-in-fact in order to give 
effect to such intention and desire." Id.

But the "requisite and necessary" language in the 
opening of the power of attorney does add a layer of 
analysis as to what the daughter or any third party could 
reasonably believe was required or necessary.

The object of the power of attorney in Ping was 
management of the entirely of the mother's affairs, as 
the mother had become incapacitated by a stroke by the 
time the daughter had an occasion to exercise the 
power of attorney. Ping, 376 S.W.3d at 587. The power 
of attorney in Ping was executed for exactly such a 
contingency, since it was expressly intended to be a 
durable power of attorney. Id. Instead of a special 
agent, [**144]  there was a general agent in Ping 
because the daughter was authorized to conduct her 
mother's affairs on an ongoing basis.

Thus the "requisite and necessary" language became a 
limit on her discretion. "A principal may provide 
instructions to general ... agents that further delimit their 
actual authority by restricting the discretion the agent 
would otherwise possess." Restatement (Third) of 
Agency § 2.01 cmt. d (2006). In essence, the language, 
included at the beginning of the power of attorney, sets 
a boundary around the general authority otherwise 
described in and granted by the document. Had that 
language not been included in the Ping power of 
attorney, the daughter's authority would have been very 
broad, limited only by her fiduciary duties and the rule of 
reasonableness. But the language was included and 
was thus a limit on the daughter's authority: she could 
only engage in those acts "requisite and necessary" to 
be done.

Ping embraced this limit, Ping, 376 S.W.3d at 592, and 
for that reason, I cannot say that the outcome in that 
case was  [*362]  incorrect.30 The opening line of the 

30 I have some discomfort with the notion that the daughter's 
execution of the arbitration agreement did not fall within even 
the specific example powers in the power of attorney. It 
included (but was not limited to) the power "to execute any 
and all documents, including, but not limited to, authorizations 
and releases, related to medical decisions affecting me." Ping 
v. Beverly Enterprises, Inc., 376 S.W.3d 581, 587 (Ky. 2012) 
(alteration in original). Although the arbitration agreement, in a 
vacuum, is not a health-care decision, it was clearly related to 
health-care decisions, as it was part of the admissions packet 
for a nursing home. Arbitration agreements have apparently 
become a de rigeur part of nursing-home admissions 
paperwork. Of course, they are usually not required for 
admission, and admittees (or their agents) are free to decline 
to sign them. I cannot say that Ping was wrong in concluding 

478 S.W.3d 306, *360; 2015 Ky. LEXIS 1867, **141



Page 48 of 49

 

power of attorney literally said that the daughter had the 
power to do any and all acts that her mother could do if 
she had been present but only if those acts were 
"requisite [**145]  and necessary." That qualifying 
language cannot be ignored any more than other 
language in the power of attorney.

But I do believe that Ping's discussion of general-vs.-
specific grants of authority has caused confusion among 
the bench [**146]  and bar, who have struggled to apply 
the decision to powers of attorney that often purport to 
grant very broad powers yet list specific actions as 
examples of what may be done. That reading of Ping 
allows those examples to devour the general grant, thus 
undermining the intent of the principals and requiring 
that we ignore the plain language and meaning of the 
documents.

Applying Ping this way would make true general powers 
of attorney impossible or at least unworkable. It is very 
difficult to draft a purely general power of attorney. The 
inclusion of specific examples of acts that may be done 
both guides the agents and answers specific questions 
about whether the agent has authority. But as Ping is 
being read, a drafter who includes such examples runs 
the risk of defeating the general power granted, leaving 
the agent without necessary authority. At the same time, 
the drafter who includes only specific grants of authority 
risks leaving the agent unable to act when needed. This 
is certainly a difficult dilemma for lawyers drafting and 
principals executing general powers of attorney.

At the same time, such documents, especially durable 
powers of attorney, are becoming more and more of 
a [**147]  necessity for the smooth operation of a 
person's later life. A very large portion of the American 
population is either already at (the Greatest Generation) 
or are very near (the Baby Boomers) the point in their 
lives where they face incapacity from medical conditions 
such as Alzheimer's disease or, as in Ping, the 
devastating effects of a stroke. Many of them prepare 
for the management of their affairs in the event of such 
incapacity by executing a broad power of attorney 
ahead of time.

I do not believe it was ever this Court's intent to impede 
this process nor to change long-established general 
agency law. Instead, our view was simply that entering 
into the arbitration agreement could not be reasonably 
construed as required or necessary, since admission to 

that this specific power covered signing the agreement, 
however, precisely because it was not required for the 
admission.

the nursing home was not contingent upon entering into 
the arbitration agreement. This decision had little or 
nothing to do with the fact that arbitration was 
involved—the same analysis would apply to any 
contract an agent would undertake for a principal under 
the terms of the Ping power of attorney.

Consequently, I join Justice Abramson's dissent for its 
reasoning on the main  [*363]  points in these cases, but 
I have written separately to [**148]  begin correcting any 
confusion about agency law by the part of our Ping 
decision that was actually not determinative in the result 
of the case. The strict-construction rule for limited or 
specific powers of attorney should not be applied to 
defeat a general power of attorney. The cases creating 
that rule do not support such a broad application of the 
rule, nor does sound policy.

Minton, C.J., joins.
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CIVIL MINUTES — GENERAL

PROCEEDINGS: (IN CHAMBERS) ORDER 
GRANTING MOTION FOR JUDGMENT ON THE 
PLEADINGS (DOC. 81) AND VACATING MOTION 
FOR PRELIMINARY INJUNCTION (DOC. 71)

Before the Court is Plaintiffs' Motion for Judgment on 
the Pleadings, requesting that judgment be entered in 
favor of Defendants. (Mot., Doc. 81, "Motion".) 
Defendants filed an opposition, and Plaintiffs replied. 
(Def. Opp'n, Doc. 90; Reply, Doc. 91.) Following an 
order of certification made pursuant to Federal Rule of 
Civil Procedure 5.1(b) and 28 U.S.C. § 2403(b), the 
Government intervened and, on November 25, 2013, 

filed a response to the Motion. (Docs. 94, 102; Gov't 
Opp'n., Doc. 104.) Having reviewed the papers and 
taken the matter under submission, the Court GRANTS 
Plaintiffs' Motion and enters judgment on the pleadings 
in favor of Defendants. Plaintiffs' pending Motion for 
Preliminary Injunction is VACATED as moot. (Doc. 71.)1

I. Background [*2] 

Under California law, a union is allowed to become the 
exclusive bargaining representative for public school 
employees in a bargaining unit such as a public school 
district by submitting proof that a majority of employees 
in the unit wish to be represented by the union. Cal. 
Gov't. Code § 3544(a). Once a union becomes the 
exclusive bargaining representative within a district, it 
may establish an "agency-shop" arrangement with that 
district, whereby all employees "shall, as a condition of 
continued employment, be required either to join the 
recognized employee organization or pay the fair share 
service fee." Id. § 3546(a). This "agency fee" is usually 
the same amount as the union dues. (Compl., Doc. 1 ¶ 
52.)2

California law limits the use of agency fees to activities 
"germane" to collective bargaining. Id. § 3546(b). Each 
year, unions must estimate the portion of expenses that 
do not fall into this category for the coming year, based 
on the non-chargeable portion of a recent year's fee. 
Regs. of Cal. Pub. Emp't. Relations Bd. § 32992(b)(1). 
After the union has made this determination, it must 
send a notice to all non-members [*3]  setting forth both 
the agency fee and the non-chargeable portions of the 

1 Plaintiffs and Defendants stipulated that the Motion for 
Preliminary Injunction "should be vacated if the Court enters 
judgment on the pleadings." (Doc. 88 at 1-2.)

2 When ruling on a motion for judgment on the pleadings, the 
Court accepts as true the factual allegations in the complaint. 
Fleming v. Pickard, 581 F.3d 922, 925 (9th Cir. 2009).
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fee. Cal. Gov't. Code § 3546(a); Regs. of Cal. Pub. 
Emp't Relations Bd. § 32992(a). If non-members do not 
wish to pay the non-chargeable portions of the fee—i.e., 
the portions of the fee going to activities not "germane" 
to collective bargaining—they must notify the union after 
receipt of the notice. Regs. of Cal. Pub. Emp't. Relations 
Bd. § 32993. Non-members who provide this notification 
receive a rebate or fee-reduction for that year. Cal. Gov't 
Code § 3546(a).

Plaintiffs are (1) public school teachers who have 
resigned their union membership and object to paying 
the non-chargeable portion of their agency fee each 
year, and (2) the Christian Educators Association 
International, a non-profit religious organization 
"specifically serving Christians working in public 
schools." (Compl. ¶¶ 11-20.) Defendants are (1) local 
unions for the districts in which the individual plaintiffs 
are employed as teachers and the superintendents of 
those local unions, (2) the National Education 
Association, and (3) the California Teachers 
Association. (Id. ¶¶ 22-23, 34-44.)

Plaintiffs claim that "[b]y requiring Plaintiffs to make any 
financial contributions in support of any union, 
California's agency [*4]  shop arrangement violates their 
rights to free speech and association under the First and 
Fourteenth Amendments to the United States 
Constitution," and that "[b]y requiring Plaintiffs to 
undergo 'opt out' procedures to avoid making financial 
contributions in support of 'non-chargeable' union 
expenditures, California's agency-shop arrangement 
violates their rights to free speech and association 
under the First and Fourteenth Amendments to the 
United States Constitution." (Id. ¶¶ 89, 92.)

Plaintiffs move for judgment on the pleadings, but in 
Defendants' favor. Although Plaintiffs are not clear on 
whether they are asking the Court to grant or deny their 
Motion, Plaintiffs are clear that they are asking the Court 
to enter judgment in favor of Defendants. (Compare 
Mot. at 1 ("Plaintiffs concede that this Court should deny 
their Motion and, instead, grant judgment on the 
pleadings to Defendants" (emphasis removed)) with 
Proposed Order, Doc. 81-1 at 1 (requesting that the 
Motion be "GRANTED in favor of Defendants.").) 
Accordingly, the Court construes the Motion such that 
granting the Motion would allow judgment to be entered 
in favor of Defendants.

II. Legal Standard

"After the pleadings are closed—but early enough not to 

delay trial—a party may move for judgment on the 
pleadings." Fed. R. Civ. P. 12(c). Motions for judgment 
on the pleadings [*5]  are governed by the same 
standards applicable to Rule 12(b)(6) motions to 
dismiss. Cafasso v. General Dynamics C4 Systems, 
637 F.3d 1047, 1054, n. 4 (9th Cir. 2011). The Court 
"must accept all factual allegations in the complaint as 
true and construe them in the light most favorable to the 
non-moving party." Fleming v. Pickard, 581 F.3d 922, 
925 (9th Cir. 2009). "Judgment on the pleadings is 
proper when the moving party clearly establishes on the 
face of the pleadings that no material issue of fact 
remains to be resolved and that it is entitled to judgment 
as a matter of law." Hal Roach Studios v. Richard Feiner 
& Co., 896 F.2d 1542, 1550 (9th Cir. 1989).

III. Discussion

Plaintiffs urge the Court to enter judgment on the 
pleadings in favor of Defendants, contending that 
Plaintiffs' claims are "presently foreclosed by" Abood v. 
Detroit Board of Education, 431 U.S. 209, 97 S. Ct. 
1782, 52 L. Ed. 2d 261 (1977) and Mitchell v. Los 
Angeles Unified School District, 963 F.2d 258 (9th Cir. 
1992). (Mot. at 2.)3 In Abood, the Supreme Court upheld 
the constitutional validity of compelling employees to 
support a particular collective bargaining representative 
and rejected the notion that the only funds from 
nonunion members that a union constitutionally could 
use for political or ideological causes were those funds 
that the nonunion members affirmatively consented to 
pay. 431 U.S. at 222, 225,235-36. The Mitchell court, 
following Abood, held that the First Amendment did not 
require an "opt in" procedure for nonunion members to 
pay fees equal to the full amount of union dues under an 
agency shop [*6]  arrangement. See 963 F.2d at 260-62 
(citing and discussing the "long line of Supreme Court 
cases" that support the constitutional validity of an opt-
out system based on a nonmember's expressed 
objection). The parties do not dispute that Abood and 
Mitchell foreclose Plaintiffs' claims, and the Court 
agrees that these decisions are controlling. (See Mot. at 
2; Def. Opp'n at 14; Gov't Opp'n at 4-5, 9.)

Accordingly, the Court grants Plaintiffs' Motion and 
enters judgment on the pleadings in favor of 
Defendants.

3 Plaintiffs' ultimate aim—and thus their request for judgment 
on the pleadings in favor of Defendants—is to have these 
precedents overturned on appeal. (See Mot. at 9; see also 
Motion for Preliminary Injunction, Doc. 71 at 1.)
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IV. Conclusion

For the foregoing reasons, Plaintiffs' Motion for 

Judgment on the Pleadings is GRANTED. Judgment is 
entered in favor of Defendants. Plaintiffs' Motion for 
Preliminary Injunction is VACATED as moot.

End of Document
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Case Summary

Overview

HOLDINGS: [1]-In a suit by a transgender boy alleging 
that the local school board's policy banning him from the 
boys' restroom at his high school violated Title IX and 
Equal Protection, dismissal of the boy's Title IX claim for 
failure to state a claim was not warranted because the 
U.S. Department of Education's interpretation of 34 
C.F.R. § 106.33 as requiring schools to provide 
transgender students access to restrooms congruent 
with their gender identity was entitled to deference as § 
106.33 contained an ambiguity, the Department's 
interpretation was not plainly erroneous or inconsistent 
with § 106.33's text, and the interpretation resulted from 
fair and considered judgment; [2]-The district court erred 
in denying a preliminary injunction without considering 
the proffered evidence because it was appropriate 
consider hearsay or other inadmissible evidence when 
considering such relief.

Outcome
Reversed in part, vacated in part, and remanded.

LexisNexis® Headnotes

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Scope of Title IX

HN1 Title IX of the Education Amendments Act 
provides: No person shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any education 
program or activity receiving Federal financial 
assistance. 20 U.S.C.S. § 1681(a).

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Protected Individuals

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Scope of Title IX

HN2 The U.S. Department of Education's regulations 
implementing Title IX of the Education Amendments 

Act, 20 U.S.C.S. § 1681(a), permit the provision of 
separate toilet, locker room, and shower facilities on the 
basis of sex, but such facilities provided for students of 
one sex shall be comparable to such facilities for 
students of the other sex. 34 C.F.R. § 106.33. In an 
opinion letter dated January 7, 2015, the Department's 
Office for Civil Rights interpreted how this regulation 
should apply to transgender individuals: When a school 
elects to separate or treat students differently on the 
basis of sex a school generally must treat transgender 
students consistent with their gender identity.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State Claim

Civil 
Procedure > ... > Pleadings > Complaints > Requirements 
for Complaint

Civil Procedure > Appeals > Standards of Review > De 
Novo Review

HN3 Appellate courts review de novo a district court's 
grant of a motion to dismiss. To survive a motion to 
dismiss, a complaint must contain sufficient factual 
matter, accepted as true, to state a claim to relief that is 
plausible on its face.

Governments > Courts > Authority to Adjudicate

Civil Procedure > Appeals > Reviewability of Lower Court 
Decisions > Adverse Determinations

HN4 Appellate courts are courts of review, not of first 
view. They will not proceed to the merits of a claim on 
appeal without the benefit of the district court's prior 
consideration.

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Enforcement of Title IX

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Proof of Discrimination

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Scope of Title IX

HN5 Title IX of the Education Amendments Act (Title IX) 
provides: No person shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any education 
program or activity receiving Federal financial 
assistance. 20 U.S.C.S. § 1681(a). To allege a violation 
of Title IX, a plaintiff must allege (1) that he was 
excluded from participation in an education program 
because of his sex; (2) that the educational institution 
was receiving federal financial assistance at the time of 
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his exclusion; and (3) that the improper discrimination 
caused him harm. Courts look to case law interpreting 
Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 
2000e et seq., for guidance in evaluating a claim 
brought under Title IX.

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Scope of Title IX

HN6 The U.S. Department of Education's regulation 
pertaining to "Education programs or activities" 
provides: Except as provided in this subpart, in 
providing any aid, benefit, or service to a student, a 
recipient shall not, on the basis of sex: (1) Treat one 
person differently from another in determining whether 
such person satisfies any requirement or condition for 
the provision of such aid, benefit, or service; (2) Provide 
different aid, benefits, or services or provide aid, 
benefits, or services in a different manner; (3) Deny any 
person any such aid, benefit, or service; (7) Otherwise 
limit any person in the enjoyment of any right, privilege, 
advantage, or opportunity. 34 C.F.R. § 106.31(b).

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Scope of Title IX

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Protected Individuals

HN7 Not all distinctions on the basis of sex are 
impermissible under Title IX of the Education 
Amendments of 1972 (Title IX), 20 U.S.C.S. § 1681 et 
seq. For example, Title IX permits the provision of 
separate living facilities on the basis of sex: nothing 
contained in Title IX shall be construed to prohibit any 
educational institution receiving funds under this Act, 
from maintaining separate living facilities for the different 
sexes. 20 U.S.C.S. § 1686. The U.S. Department of 
Education's regulations implementing Title IX permit the 
provision of separate toilet, locker room, and shower 
facilities on the basis of sex, but such facilities provided 
for students of one sex shall be comparable to such 
facilities provided for students of the other sex. 34 
C.F.R. § 106.33. In an opinion letter dated January 7, 
2015, the Department's Office for Civil Rights wrote: 
When a school elects to separate or treat students 
differently on the basis of sex a school generally must 
treat transgender students consistent with their gender 
identity.

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Protected Individuals

HN8 All students, including transgender students and 

students who do not conform to sex stereotypes, are 
protected from sex-based discrimination under Title IX 
of the Education Amendments of 1972 (Title IX), 20 
U.S.C.S. § 1681 et seq. Under Title IX, a recipient 
generally must treat transgender students consistent 
with their gender identity in all aspects of the planning, 
implementation, enrollment, operation, and evaluation of 
single-sex classes. Office of Civil Rights, Dept. of Educ., 
Questions and Answers on Title IX and Single-Sex 
Elementary and Secondary Classes and Extracurricular 
Activities 25 (2014).

Administrative Law > Judicial Review > Standards of 
Review > Rule Interpretation

HN9 Auer v. Robbins, 519 U.S. 452, 117 S. Ct. 905, 137 
L. Ed. 2d 79 (1997), requires that an agency's 
interpretation of its own ambiguous regulation be given 
controlling weight unless the interpretation is plainly 
erroneous or inconsistent with the regulation or statute. 
Agency interpretations need not be well-settled or long-
standing to be entitled to deference. They must, 
however, reflect the agency's fair and considered 
judgment on the matter in question. An interpretation 
may not be the result of the agency's fair and 
considered judgment, and will not be accorded Auer 
deference, when the interpretation conflicts with a prior 
interpretation, when it appears that the interpretation is 
no more than a convenient litigating position, or when 
the interpretation is a post hoc rationalization.

Administrative Law > Judicial Review > Standards of 
Review > Rule Interpretation

HN10 Courts will not accord an agency's interpretation 
of an unambiguous regulation Auer v. Robbins, 519 
U.S. 452, 117 S. Ct. 905, 137 L. Ed. 2d 79 (1997), 
deference.

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Scope of Title IX

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Protected Individuals

HN11 34 C.F.R. § 106.33 permits schools to provide 
separate toilet, locker room, and shower facilities on the 
basis of sex, but such facilities provided for students of 
one sex shall be comparable to such facilities provided 
for students of the other sex. 34 C.F.R. § 106.33.

Civil Procedure > Appeals > Standards of Review > De 
Novo Review

Civil Procedure > Appeals > Standards of 
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Review > Questions of Fact & Law

Governments > Legislation > Interpretation

HN12 Determining whether a regulation or statute is 
ambiguous presents a legal question, which appellate 
courts determine de novo. Courts determine ambiguity 
by analyzing the language under the three-part 
framework set forth in Robinson v. Shell Oil Co., 519 
U.S. 337, 117 S. Ct. 843, 136 L. Ed. 2d 808 (1997). The 
plainness or ambiguity of language is determined by 
reference to (1) the language itself, (2) the specific 
context in which that language is used, and (3) the 
broader context of the statute or regulation as a whole.

Education Law > ... > Gender & Sex Discrimination > Title 
IX > Scope of Title IX

HN13 The mere act of providing separate restroom 
facilities for males and females does not violate Title IX 
of the Education Amendments, 20 U.S.C.S. § 1681 et 
seq.

Administrative Law > Judicial Review > Standards of 
Review > Rule Interpretation

HN14 Review of an agency's interpretation of an 
ambiguous regulation is highly deferential. It is well 
established that an agency's interpretation need not be 
the only possible reading of a regulation—or even the 
best one—to prevail. An agency's view need only be 
reasonable to warrant deference.

Administrative Law > Judicial Review > Standards of 
Review > Rule Interpretation

HN15 Even a valid interpretation will not be accorded 
Auer v. Robbins, 519 U.S. 452, 117 S. Ct. 905, 137 L. 
Ed. 2d 79 (1997), deference where it conflicts with a 
prior interpretation, where it appears that the 
interpretation is no more than a convenient litigating 
position, or where the interpretation is a post hoc 
rationalization.

Administrative Law > Judicial Review > Standards of 
Review > Rule Interpretation

HN16 Novelty alone is no reason to refuse Auer v. 
Robbins, 519 U.S. 452, 117 S. Ct. 905, 137 L. Ed. 2d 79 
(1997), deference.

Civil Procedure > Appeals > Standards of Review > Abuse 
of Discretion

Civil Procedure > Remedies > Injunctions > Preliminary & 

Temporary Injunctions

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Irreparable Harm

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Balance of Hardships

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Public Interest

HN17 To win a preliminary injunction, plaintiffs must 
demonstrate that (1) they are likely to succeed on the 
merits; (2) they will likely suffer irreparable harm absent 
an injunction; (3) the balance of hardships weighs in 
their favor; and (4) the injunction is in the public interest. 
Appellate courts review a district court's denial of a 
preliminary injunction for abuse of discretion. A district 
court has abused its discretion if its decision is guided 
by erroneous legal principles or rests upon a clearly 
erroneous factual finding. Appellate courts do not ask 
whether they would have come to the same conclusion 
as the district court if they were examining the matter de 
novo. Instead, appellate courts reverse for abuse of 
discretion if we form a definite and firm conviction that 
the court below committed a clear error of judgment in 
the conclusion it reached upon a weighing of the 
relevant factors.

Civil Procedure > Remedies > Injunctions > Preliminary & 
Temporary Injunctions

Evidence > Admissibility

HN18 Preliminary injunctions are governed by less strict 
rules of evidence: The purpose of a preliminary 
injunction is merely to preserve the relative positions of 
the parties until a trial on the merits can be held. Given 
this limited purpose, and given the haste that is often 
necessary if those positions are to be preserved, a 
preliminary injunction is customarily granted on the 
basis of procedures that are less formal and evidence 
that is less complete than in a trial on the merits.

Evidence > Admissibility

Civil Procedure > Remedies > Injunctions > Preliminary & 
Temporary Injunctions

HN19 Although admissible evidence may be more 
persuasive than inadmissible evidence in the 
preliminary injunction context, it is error for a district 
court to summarily reject proffered evidence because it 
may have been inadmissible at a subsequent trial.

Civil Procedure > Remedies > Injunctions > Preliminary & 
Temporary Injunctions
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Evidence > Admissibility

Evidence > Admissibility > Statements as 
Evidence > Hearsay

HN20 The circuit courts to have considered the 
admissibility of hearsay in preliminary injunction 
proceedings have decided that the nature of evidence 
as hearsay goes to weight, not preclusion and have 
permitted district courts to rely on hearsay evidence for 
the limited purpose of determining whether to award a 
preliminary injunction. The U.S. Court of Appeals for the 
Fourth Circuit sees no reason for a different rule to 
govern in this Circuit. Because preliminary injunction 
proceedings are informal ones designed to prevent 
irreparable harm before a later trial governed by the full 
rigor of usual evidentiary standards, district courts may 
look to, and indeed in appropriate circumstances rely 
on, hearsay or other inadmissible evidence when 
deciding whether a preliminary injunction is warranted.

Civil Procedure > ... > Disqualification & Recusal > Grounds 
for Disqualification & Recusal > Prior Involvements

Civil Procedure > ... > Disqualification & Recusal > Grounds 
for Disqualification & Recusal > Appearance of Impropriety

HN21 Absent a claim that the district judge is biased, 
reassignment is only appropriate in unusual 
circumstances where both for the judge's sake and the 
appearance of justice an assignment to a different judge 
is salutary and in the public interest, especially as it 
minimizes even a suspicion of partiality. In determining 
whether such circumstances exist, a court should 
consider: (1) whether the original judge would 
reasonably be expected upon remand to have 
substantial difficulty in putting out of his or her mind 
previously expressed views or findings determined to be 
erroneous or based on evidence that must be rejected, 
(2) whether reassignment is advisable to preserve the 
appearance of justice, and (3) whether reassignment 
would entail waste and duplication out of proportion to 
any gain in preserving the appearance of fairness.
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Opinion by: FLOYD

Opinion

 [*714]  FLOYD, Circuit Judge:

G.G., a transgender boy, seeks to use the boys' 
restrooms at his high school. After G.G. began to use 
the boys' restrooms with the approval of the school 
administration, the local school board passed a policy 
banning G.G. from the boys' restroom.  [*715]  G.G. 
alleges that the school board impermissibly 
discriminated against him in violation of Title IX and the 
Equal Protection Clause of the Constitution. The district 
court dismissed G.G.'s Title IX claim and denied his 
request for a preliminary injunction. This appeal 
followed. Because we conclude the district court did not 
accord appropriate deference to the relevant 
Department of Education regulations, [**6]  we reverse 
its dismissal of G.G.'s Title IX claim. Because we 
conclude that the district court used the wrong 
evidentiary standard in assessing G.G.'s motion for a 
preliminary injunction, we vacate its denial and remand 
for consideration under the correct standard. We 
therefore reverse in part, vacate in part, and remand the 
case for further proceedings consistent with this opinion.
I.

At the heart of this appeal is whether Title IX requires 
schools to provide transgender students access to 
restrooms congruent with their gender identity. HN1 
Title IX provides: "[n]o person . . . shall, on the basis of 
sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any 
education program or activity receiving Federal financial 
assistance." 20 U.S.C. § 1681(a). HN2 The Department 
of Education's (the Department) regulations 
implementing Title IX permit the provision of "separate 
toilet, locker room, and shower facilities on the basis of 
sex, but such facilities provided for students of one sex 
shall be comparable to such facilities for students of the 
other sex." 34 C.F.R. § 106.33. In an opinion letter 
dated January 7, 2015, the Department's Office for Civil 
Rights (OCR) interpreted how this [**7]  regulation 
should apply to transgender individuals: "When a school 
elects to separate or treat students differently on the 
basis of sex . . . a school generally must treat 
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transgender students consistent with their gender 
identity." J.A. 55. Because this case comes to us after 
dismissal pursuant to Federal Rule of Civil Procedure 
12(b)(6), the facts below are generally as stated in 
G.G.'s complaint.
A.

G.G. is a transgender boy now in his junior year at 
Gloucester High School. G.G.'s birth-assigned sex, or 
so-called "biological sex," is female, but G.G.'s gender 
identity is male. G.G. has been diagnosed with gender 
dysphoria, a medical condition characterized by 
clinically significant distress caused by an incongruence 
between a person's gender identity and the person's 
birth-assigned sex. Since the end of his freshman year, 
G.G. has undergone hormone therapy and has legally 
changed his name to G., a traditionally male name. G.G. 
lives all aspects of his life as a boy. G.G. has not, 
however, had sex reassignment surgery.1

Before beginning his sophomore year, G.G. and his 
mother told school officials that G.G. was a transgender 
boy. The officials were supportive and took steps to 
ensure that he would be treated as a boy by teachers 
and staff. Later, at G.G.'s request, school officials 
allowed G.G. to use the boys' restroom.2 G.G. used this 
restroom  [*716]  without incident for about seven weeks. 
G.G.'s use of the boys' restroom, however, excited the 
interest of others in the community, some of whom 
contacted the Gloucester County School Board (the 
Board) seeking to bar G.G. from continuing to use the 
boys' restroom.

Board Member Carla B. Hook (Hook) added an item to 
the agenda for the November 11, 2014 board meeting 
titled "Discussion of Use of Restrooms/Locker Room 
Facilities." J.A. 15. Hook proposed the following [**9]  
resolution (hereinafter the "transgender restroom policy" 
or "the policy"):

1 The World Professional Association for Transgender Health 
(WPATH) has established Standards of Care for individuals 
with gender dysphoria. J.A. 37. These Standards of Care are 
accepted as authoritative by organizations [**8]  such as the 
American Medical Association and the American 
Psychological Association. Id. The WPATH Standards of Care 
do not permit sex reassignment surgery for persons who are 
under the legal age of majority. J.A. 38.

2 G.G. does not participate in the school's physical education 
programs. He does not seek here, and never has sought, use 
of the boys' locker room. Only restroom use is at issue in this 
case.

Whereas the GCPS [i.e., Gloucester County Public 
Schools] recognizes that some students question 
their gender identities, and

Whereas the GCPS encourages such students to 
seek support, advice, and guidance from parents, 
professionals and other trusted adults, and

Whereas the GCPS seeks to provide a safe 
learning environment for all students and to protect 
the privacy of all students, therefore

It shall be the practice of the GCPS to provide male 
and female restroom and locker room facilities in its 
schools, and the use of said facilities shall be 
limited to the corresponding biological genders, and 
students with gender identity issues shall be 
provided an alternative appropriate private facility.

J.A. 15-16; 58.

At the November 11, 2014 meeting twenty-seven people 
spoke during the Citizens' Comment Period, a majority 
of whom supported Hook's proposed resolution. Many of 
the speakers displayed hostility to G.G., including by 
referring pointedly to him as a "young lady." J.A. 16. 
Others claimed that permitting G.G. to use the boys' 
restroom would violate the privacy of other students and 
would lead to sexual assault [**10]  in restrooms. One 
commenter suggested that if the proposed policy were 
not adopted, non-transgender boys would come to 
school wearing dresses in order to gain access to the 
girls' restrooms. G.G. and his parents spoke against the 
proposed policy. Ultimately, the Board postponed a vote 
on the policy until its next meeting on December 9, 
2014.

At the December 9 meeting, approximately thirty-seven 
people spoke during the Citizens' Comment Period. 
Again, most of those who spoke were in favor of the 
proposed resolution. Some speakers threatened to vote 
the Board members out of office if the Board members 
voted against the proposed policy. Speakers again 
referred to G.G. as a "girl" or "young lady." J.A. 18. One 
speaker called G.G. a "freak" and compared him to a 
person who thinks he is a "dog" and wants to urinate on 
fire hydrants. Id. Following this second comment period, 
the Board voted 6-1 to adopt the proposed policy, 
thereby barring G.G. from using the boys' restroom at 
school.

G.G. alleges that he cannot use the girls' restroom 
because women and girls in those facilities "react[] 
negatively because they perceive[] G.G. to be a boy." Id. 
Further, using the girls' restroom would "cause [**11]  

822 F.3d 709, *715; 2016 U.S. App. LEXIS 7026, **7



Page 8 of 24

 

severe psychological distress" to G.G. and would be 
incompatible with his treatment for gender dysphoria. 
J.A. 19. As a corollary to the policy, the Board 
announced a series of updates to the school's 
restrooms to improve general privacy for all students, 
including adding or expanding partitions between urinals 
in male restrooms, adding privacy strips to the doors of 
stalls in all restrooms, and constructing single-stall 
unisex restrooms available to all students. G.G. alleges 
that he cannot use these new unisex restrooms 
because they "make him feel even more stigmatized . . . 
. Being required to use the separate restrooms sets him 
apart from his peers, and serves as a daily reminder 
 [*717]  that the school views him as 'different.'" Id. G.G. 
further alleges that, because of this stigma and 
exclusion, his social transition is undermined and he 
experiences "severe and persistent emotional and social 
harms." Id. G.G. avoids using the restroom while at 
school and has, as a result of this avoidance, developed 
multiple urinary tract infections.
B.

G.G. sued the Board on June 11, 2015. G.G. seeks an 
injunction allowing him to use the boys' restroom and 
brings underlying claims that the Board 
impermissibly [**12]  discriminated against him in 
violation of Title IX of the Education Amendments Act of 
1972 and the Equal Protection Clause of the 
Constitution. On July 27, 2015, the district court held a 
hearing on G.G.'s motion for a preliminary injunction and 
on the Board's motion to dismiss G.G.'s lawsuit. At the 
hearing, the district court orally dismissed G.G.'s Title IX 
claim and denied his request for a preliminary injunction, 
but withheld ruling on the motion to dismiss G.G.'s equal 
protection claim. The district court followed its ruling 
from the bench with a written order dated September 4, 
2015 denying the injunction and a second written order 
dated September 17, 2015 dismissing G.G.'s Title IX 
claim and expanding on its rationale for denying the 
injunction.

In its September 17, 2015 order, the district court 
reasoned that Title IX prohibits discrimination on the 
basis of sex and not on the basis of other concepts such 
as gender, gender identity, or sexual orientation. The 
district court observed that the regulations implementing 
Title IX specifically allow schools to provide separate 
restrooms on the basis of sex. The district court 
concluded that G.G.'s sex was female and that requiring 
him to use the female restroom facilities did not 
impermissibly discriminate against him on the 
basis [**13]  of sex in violation of Title IX. With respect to 
G.G.'s request for an injunction, the district court found 

that G.G. had not made the required showing that the 
balance of equities was in his favor. The district court 
found that requiring G.G. to use the unisex restrooms 
during the pendency of this lawsuit was not unduly 
burdensome and would result in less hardship than 
requiring other students made uncomfortable by G.G.'s 
presence in the boys' restroom to themselves use the 
unisex restrooms.

This appeal followed. G.G. asks us to reverse the 
district court's dismissal of his Title IX claim, grant the 
injunction he seeks, and, because of comments made 
by the district judge during the motion hearing, to assign 
the case to a different district judge on remand. The 
Board, on the other hand, asks us to affirm the district 
court's rulings and also asks us to dismiss G.G.'s equal 
protection claim—on which the district court has yet to 
rule—as without merit. The United States, as it did 
below, has filed an amicus brief supporting G.G.'s Title 
IX claim in order to defend the government's 
interpretation of Title IX as requiring schools to provide 
transgender students access to restrooms 
congruent [**14]  with their gender identity.
II.

We turn first to the district court's dismissal of G.G.'s 
Title IX claim.3  [*718]  HN3 We review de novo the 
district court's grant of a motion to dismiss. Cruz v. 
Maypa, 773 F.3d 138, 143 (4th Cir. 2014). "To survive a 
motion to dismiss, a complaint must contain sufficient 
factual matter, accepted as true, to state a claim to relief 
that is plausible on its face." Ashcroft v. Iqbal, 556 U.S. 
662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) 
(citations and quotations omitted).

As noted earlier, HN5 Title IX provides: "[n]o person . . . 
shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity 
receiving Federal financial assistance." 20 U.S.C. § 
1681(a). To allege a violation of Title IX, G.G. must 
allege (1) that he was excluded from participation in an 
education program because of his sex; (2) that the 

3 We decline the Board's invitation to preemptively dismiss 
G.G.'s equal protection claim before it has been fully 
considered by the district court. HN4 "[W]e are a court of 
review, not of first view." Decker v. Nw. Envtl. Def. Ctr., 133 S. 
Ct. 1326, 1335, 185 L. Ed. 2d 447 (2013) (citation and 
quotation marks omitted). We will not proceed to the merits of 
G.G.'s equal protection claim on appeal without the benefit of 
the district court's prior consideration.
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educational institution was receiving federal [**15]  
financial assistance at the time of his exclusion; and (3) 
that the improper discrimination caused G.G. harm.4 
See Preston v. Virginia ex rel. New River Cmty. Coll., 31 
F.3d 203, 206 (4th Cir. 1994) (citing Cannon v. Univ. of 
Chi., 441 U.S. 677, 680, 99 S. Ct. 1946, 60 L. Ed. 2d 
560 (1979)). We look to case law interpreting Title VII of 
the Civil Rights Act of 1964 for guidance in evaluating a 
claim brought under Title IX. Jennings v. Univ. of N.C., 
482 F.3d 686, 695 (4th Cir. 2007).

HN7 Not all distinctions on the basis of sex are 
impermissible under Title IX. For example, Title IX 
permits the provision of separate living facilities on the 
basis of sex: "nothing contained [in Title IX] shall be 
construed to prohibit any educational institution 
receiving funds under this Act, from maintaining 
separate living facilities for the different sexes." 20 
U.S.C. § 1686. The Department's regulations 
implementing Title IX permit the provision of "separate 
toilet, locker room, and shower facilities on the basis of 
sex, but such facilities provided for students of one sex 
shall be comparable to such facilities provided for 

4 The Board suggests that a restroom may not be educational 
in nature and thus is not an educational program covered by 
Title IX. Appellee's Br. 35 (quoting Johnston v. Univ. of 
Pittsburgh, 97 F. Supp. 3d 657, 682 (W.D. Pa. 2015)). HN6 
The Department's regulation pertaining to "Education 
programs or activities" provides:

Except as provided in this subpart, in providing any aid, 
benefit, or service to a student, a recipient shall not, on 
the basis of sex:

(1) Treat one person differently from another in 
determining whether such person satisfies any 
requirement or condition for the provision of such aid, 
benefit, or service;

(2) Provide different aid, benefits, or services or provide 
aid, benefits, or services in a different manner;

(3) Deny any person any such aid, benefit, or service;

. . .

(7) Otherwise limit any person in the enjoyment of any 
right, privilege, advantage, or opportunity.

34 C.F.R. § 106.31(b). We have little difficulty concluding that 
access to a restroom at a school, under this regulation, can be 
considered either [**16]  an "aid, benefit, or service" or a 
"right, privilege, advantage, or opportunity," which, when 
offered by a recipient institution, falls within the meaning of 
"educational program" as used in Title IX and defined by the 
Department's implementing regulations.

students of the other sex." 34 C.F.R. § 106.33. The 
Department recently delineated how this regulation 
should be applied to transgender individuals. In an 
opinion letter dated January 7, 2015, the Department's 
Office for Civil Rights (OCR) wrote: "When a school 
elects to separate or treat students differently on the 
basis of sex . . . a school [**17]  generally must treat 
transgender students consistent with their gender 
identity."5 J.A. 55.

 [*719]  A.

G.G., and the United States as amicus curiae, ask us to 
give the Department's interpretation of its own regulation 
controlling weight pursuant to Auer v. Robbins, 519 U.S. 
452, 117 S. Ct. 905, 137 L. Ed. 2d 79 (1997). HN9 Auer 
requires that an agency's interpretation of its own 
ambiguous regulation be given controlling weight unless 
the interpretation is plainly erroneous or inconsistent 
with the regulation or statute. Id. at 461. Agency 
interpretations need not be well-settled or long-standing 
to be entitled to deference. They must, however, "reflect 
the agency's fair and considered judgment on the matter 
in question." Id. at 462. An interpretation may not be the 

5 The opinion letter cites to OCR's December 2014 "Questions 
and Answers on Title IX and Single-Sex Elementary and 
Secondary Classes and Extracurricular Activities." This 
document, denoted a "significant guidance document" per 
Office of Management and Budget regulations, states:HN8  
"All students, including transgender students and students 
who do not conform to sex stereotypes, are protected from 
sex-based discrimination under Title IX. Under Title IX, a 
recipient generally must treat transgender students consistent 
with their gender identity in all aspects of the planning, 
implementation, enrollment, operation, and evaluation of 
single-sex classes." Office of Civil Rights, Dept. of Educ., 
Questions and Answers on Title IX and Single-Sex Elementary 
and Secondary Classes and Extracurricular Activities 25 
(2014) available at 
http://www2.ed.gov/about/offices/list/ocr/docs /faqs-title-ix-
single-sex-201412.pdf.

The dissent suggests that we ignore the part of OCR's opinion 
letter in which the agency "also encourages schools to offer 
the use of gender-neutral, individual-user facilities to any 
student who does not want to use shared sex-segregated 
facilities," [**18]  as the Board did here. Post at 66. However, 
because G.G. does want to use shared sex-segregated 
facilities, the agency's suggestion regarding students who do 
not want to use such shared sex-segregated facilities is 
immaterial to the resolution of G.G.'s claim. Nothing in today's 
opinion restricts any school's ability to provide individual-user 
facilities.
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result of the agency's fair and considered judgment, and 
will not be accorded Auer deference, when the 
interpretation conflicts with a prior interpretation, when it 
appears that the interpretation is no more than a 
convenient litigating position, or when the 
interpretation [**19]  is a post hoc rationalization. 
Christopher v. Smithkline Beecham Corp., 132 S. Ct. 
2156, 2166, 183 L. Ed. 2d 153 (2012) (citations 
omitted).

The district court declined to afford deference to the 
Department's interpretation of 34 C.F.R. § 106.33. The 
district court found the regulation to be unambiguous 
because "[i]t clearly allows the School Board to limit 
bathroom access 'on the basis of sex,' including birth or 
biological sex." G.G. v. Gloucester Cty. Sch. Bd., No. 
4:15cv54, 132 F. Supp. 3d 736, 2015 U.S. Dist. LEXIS 
124905, 2015 WL 5560190, at *8 (E.D. Va. Sept. 17, 
2015). The district court also found, alternatively, that 
the interpretation advanced by the Department was 
clearly erroneous and inconsistent with the regulation. 
The district court reasoned that, because "on the basis 
of sex" means, at most, on the basis of sex and gender 
together, it cannot mean on the basis of gender alone. 
Id.

The United States contends that the regulation clarifies 
statutory ambiguity by making clear that schools may 
provide separate restrooms for boys and girls "without 
running afoul of Title IX." Br. for the United States as 
Amicus Curiae 24-25 (hereinafter "U.S. Br."). However, 
the Department also considers § 106.33 itself to be 
ambiguous as to transgender students because "the 
regulation is silent on what the phrases 'students of one 
sex' and 'students of the other sex' mean in the context 
of transgender [**20]  students." Id. at 25. The United 
States contends that the interpretation contained in 
OCR's January 7, 2015 letter resolves the ambiguity in § 
106.33 as that regulation applies to transgender 
individuals.
B.

HN10 We will not accord an agency's interpretation of 
an unambiguous regulation Auer deference. Thus, our 
analysis  [*720]  begins with a determination of whether 
34 C.F.R. § 106.33 contains an ambiguity. HN11 
Section 106.33 permits schools to provide "separate 
toilet, locker room, and shower facilities on the basis of 
sex, but such facilities provided for students of one sex 
shall be comparable to such facilities provided for 
students of the other sex." 34 C.F.R. § 106.33.

HN12 "[D]etermining whether a regulation or statute is 

ambiguous presents a legal question, which we 
determine de novo." Humanoids Grp. v. Rogan, 375 
F.3d 301, 306 (4th Cir. 2004). We determine ambiguity 
by analyzing the language under the three-part 
framework set forth in Robinson v. Shell Oil Co., 519 
U.S. 337, 117 S. Ct. 843, 136 L. Ed. 2d 808 (1997). The 
plainness or ambiguity of language is determined by 
reference to (1) the language itself, (2) the specific 
context in which that language is used, and (3) the 
broader context of the statute or regulation as a whole. 
Id. at 341.

First, we have little difficulty concluding that the 
language itself—"of one sex" and "of the other sex"—
refers to male and female students. Second, in the 
specific context of § 106.33, the [**21]  plain meaning of 
the regulatory language is best stated by the United 
States: HN13 "the mere act of providing separate 
restroom facilities for males and females does not 
violate Title IX . . . ." U.S. Br. 22 n.8. Third, the language 
"of one sex" and "of the other sex" appears repeatedly 
in the broader context of 34 C.F.R. § 106 Subpart D, 
titled "Discrimination on the Basis of Sex in Education 
Programs or Activities Prohibited."6 This repeated 
formulation indicates two sexes ("one sex" and "the 
other sex"), and the only reasonable reading of the 
language used throughout the relevant regulatory 
section is that it references male and female. Read 
plainly then, § 106.33 permits schools to provide 
separate toilet, locker room, and shower facilities for its 
male and female students. By implication, the regulation 
also permits schools to exclude males from the female 
facilities and vice-versa.

Our inquiry is not ended, however, by this 
straightforward conclusion. Although the regulation may 
refer unambiguously to males and females, it is silent as 
to how a school should determine whether a 
transgender individual is a male or female for the 

6 For example, § 106.32(b)(2) provides that "[h]ousing 
provided . . . to students of one sex, when compared to that 
provided to students of the other sex, shall be as a whole: 
proportionate in quantity . . . and [c]omparable in quality and 
cost to the student"; § 106.37(a)(3) provides that an institution 
generally cannot "[a]pply any rule . . . concerning eligibility [for 
financial assistance] [**22]  which treats persons of one sex 
differently from persons of the other sex with regard to marital 
or parental status"; and § 106.41(b) provides that "where [an 
institution] operates or sponsors a team in a particular sport for 
members of one sex but operates or sponsors no such team 
for members of the other sex . . . members of the excluded 
sex must be allowed to try-out for the team offered . . . ."
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purpose of access to sex-segregated restrooms. We 
conclude that the regulation is susceptible to more than 
one plausible reading because it permits both the 
Board's reading—determining maleness or femaleness 
with reference exclusively to genitalia—and the 
Department's interpretation—determining maleness or 
femaleness with reference to gender identity. Cf. 
Dickenson-Russell Coal Co. v. Sec'y of Labor, 747 F.3d 
251, 258 (4th Cir. 2014) (refusing to afford Auer 
deference where the language of the regulation at issue 
was "not susceptible to more than one plausible 
reading" (citation and quotation marks omitted)). It is not 
clear to us [**23]  how the regulation would apply in a 
number of situations—even under the Board's own 
"biological gender" formulation. For example, which 
restroom would a transgender individual who had 
undergone sex- [*721]  reassignment surgery use? What 
about an intersex individual? What about an individual 
born with X-X-Y sex chromosomes? What about an 
individual who lost external genitalia in an accident? The 
Department's interpretation resolves ambiguity by 
providing that in the case of a transgender individual 
using a sex-segregated facility, the individual's sex as 
male or female is to be generally determined by 
reference to the student's gender identity.
C.

Because we conclude that the regulation is ambiguous 
as applied to transgender individuals, the Department's 
interpretation is entitled to Auer deference unless the 
Board demonstrates that the interpretation is plainly 
erroneous or inconsistent with the regulation or statute. 
Auer, 519 U.S. at 461. HN14 "Our review of the 
agency's interpretation in this context is therefore highly 
deferential." Dickenson-Russell Coal, 747 F.3d at 257 
(citation and quotation marks omitted). "It is well 
established that an agency's interpretation need not be 
the only possible reading of a regulation—or even the 
best one—to prevail." [**24]  Decker v. Nw. Envtl. Def. 
Ctr., 133 S. Ct. 1326, 1337, 185 L. Ed. 2d 447 (2013). 
An agency's view need only be reasonable to warrant 
deference. Pauley v. BethEnergy Mines, Inc., 501 U.S. 
680, 702, 111 S. Ct. 2524, 115 L. Ed. 2d 604 (1991) 
("[I]t is axiomatic that the [agency's] interpretation need 
not be the best or most natural one by grammatical or 
other standards. Rather, the [agency's] view need be 
only reasonable to warrant deference.").

Title IX regulations were promulgated by the 
Department of Health, Education, and Welfare in 1975 
and were adopted unchanged by the Department in 
1980. 45 Fed. Reg. 30802, 30955 (May 9, 1980). Two 
dictionaries from the drafting era inform our analysis of 

how the term "sex" was understood at that time. The 
first defines "sex" as "the character of being either male 
or female" or "the sum of those anatomical and 
physiological differences with reference to which the 
male and female are distinguished . . . ." American 
College Dictionary 1109 (1970). The second defines 
"sex" as:

the sum of the morphological, physiological, and 
behavioral peculiarities of living beings that 
subserves biparental reproduction with its 
concomitant genetic segregation and recombination 
which underlie most evolutionary change, that in its 
typical dichotomous occurrence is usu[ally] 
genetically controlled and associated with special 
sex chromosomes, and that is typically manifested 
as maleness and [**25]  femaleness . . . .

Webster's Third New International Dictionary 2081 
(1971).

Although these definitions suggest that the word "sex" 
was understood at the time the regulation was adopted 
to connote male and female and that maleness and 
femaleness were determined primarily by reference to 
the factors the district court termed "biological sex," 
namely reproductive organs, the definitions also suggest 
that a hard-and-fast binary division on the basis of 
reproductive organs—although useful in most cases—
was not universally descriptive.7 The dictionaries, 
therefore, used qualifiers such as reference to the "sum 
of" various factors, "typical dichotomous occurrence," 
and "typically manifested  [*722]  as maleness and 
femaleness." Section 106.33 assumes a student 
population composed of individuals of what has 
traditionally been understood as the usual "dichotomous 
occurrence" of male and female where the various 
indicators of sex all point in the same direction. It sheds 
little light on how exactly to determine the "character of 
being either male or female" where those indicators 
diverge. We conclude that the Department's 
interpretation of how § 106.33 and its underlying 
assumptions should apply to transgender individuals 

7 Modern definitions of "sex" also implicitly recognize the 
limitations of a nonmalleable, binary conception of sex. For 
example, Black's Law Dictionary defines "sex" as "[t]he sum of 
the peculiarities of structure and function that distinguish a 
male from a female organism; gender." Black's Law Dictionary 
1583 (10th ed. 2014). The American Heritage Dictionary 
includes in the definition of "sex" "[o]ne's identity as either 
female or male." American Heritage Dictionary 1605 (5th ed. 
2011).
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is [**26]  not plainly erroneous or inconsistent with the 
text of the regulation. The regulation is silent as to which 
restroom transgender individuals are to use when a 
school elects to provide sex-segregated restrooms, and 
the Department's interpretation, although perhaps not 
the intuitive one, is permitted by the varying physical, 
psychological, and social aspects—or, in the words of 
an older dictionary, "the morphological, physiological, 
and behavioral peculiarities"—included in the term 
"sex."
D.

Finally, we consider whether the Department's 
interpretation of § 106.33 is the result of the agency's 
fair and considered judgment. HN15 Even a valid 
interpretation will not be accorded Auer deference 
where it conflicts with a prior interpretation, [**27]  where 
it appears that the interpretation is no more than a 
convenient litigating position, or where the interpretation 
is a post hoc rationalization. Christopher, 132 S. Ct. at 
2166 (citations omitted).

Although the Department's interpretation is novel 
because there was no interpretation as to how § 106.33 
applied to transgender individuals before January 2015, 
HN16 "novelty alone is no reason to refuse deference" 
and does not render the current interpretation 
inconsistent with prior agency practice. See Talk Am., 
Inc. v. Mich. Bell Tel. Co., 564 U.S. 50, 131 S. Ct. 2254, 
2263, 180 L. Ed. 2d 96 (2011). As the United States 
explains, the issue in this case "did not arise until 
recently," see id., because schools have only recently 
begun citing § 106.33 as justification for enacting new 
policies restricting transgender students' access to 
restroom facilities. The Department contends that "[i]t is 
to those 'newfound' policies that [the Department's] 
interpretation of the regulation responds." U.S. Br. 29. 
We see no reason to doubt this explanation. See Talk 
Am., Inc., 131 S. Ct. at 2264.

Nor is the interpretation merely a convenient litigating 
position. The Department has consistently enforced this 
position since 2014. See J.A. 55 n.5 & n.6 (providing 
examples of OCR enforcement actions to secure 
transgender students access to restrooms congruent 
with their gender identities). [**28]  Finally, this 
interpretation cannot properly be considered a post hoc 
rationalization because it is in line with the existing 
guidances and regulations of a number of federal 
agencies—all of which provide that transgender 
individuals should be permitted access to the restroom 

that corresponds with their gender identities.8 U.S. Br. 
17 n.5 & n.6 (citing publications  [*723]  by the 
Occupational Safety and Health Administration, the 
Equal Employment Opportunity Commission, the 
Department of Housing and Urban Development, and 
the Office of Personnel Management). None of the 
Christopher grounds for withholding Auer deference are 
present in this case.
E.

We conclude that the Department's interpretation of its 
own regulation, § 106.33, as it relates to restroom 
access by transgender individuals, is entitled to Auer 
deference and is to be accorded controlling weight in 
this case.9 We reverse the district court's contrary 
conclusion and its resultant dismissal of G.G.'s Title IX 
claim.
F.

In many respects, we are in agreement with the dissent. 
We agree that "sex" should be construed uniformly 
throughout Title IX and its implementing regulations. We 
agree [**30]  that it has indeed been commonplace and 
widely accepted to separate public restrooms, locker 
rooms, and shower facilities on the basis of sex. We 
agree that "an individual has a legitimate and important 
interest in bodily privacy such that his or her nude or 
partially nude body, genitalia, and other private parts" 

8 We disagree with the dissent's suggestion that the result we 
reach today renders the enforcement of separate restroom 
facilities impossible because it "would require schools to 
assume gender identity based on appearances, social 
expectations, or explicit declarations of identity." Post at 65. 
Accepting the Board's position would equally require the 
school to assume "biological sex" based on "appearances, 
social expectations, or explicit declarations of [biological sex]." 
Certainly, no one is suggesting mandatory verification of the 
"correct" genitalia before admittance [**29]  to a restroom. The 
Department's vision of sex-segregated restrooms which takes 
account of gender identity presents no greater "impossibility of 
enforcement" problem than does the Board's "biological 
gender" vision of sex-segregated restrooms.

9 The Board urges us to reach a contrary conclusion regarding 
the validity of the Department's interpretation, citing Johnston 
v. Univ. of Pittsburgh of Com. Sys. of Higher Educ., 97 F. 
Supp. 3d 657 (W.D. Pa. 2015). Although we recognize that the 
Johnston court confronted a case similar in most material facts 
to the one before us, that court did not consider the 
Department's interpretation of § 106.33. Because the Johnston 
court did not grapple with the questions of administrative law 
implicated here, we find the Title IX analysis in Johnston to be 
unpersuasive.
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are not involuntarily exposed.10 Post at 56. It is not 
apparent to us, however, that the truth of these 
propositions undermines the conclusion we reach 
regarding the level of deference due to the Department's 
interpretation of its own regulations.

The Supreme Court commands the use of 
particular [**31]  analytical frameworks when courts 
review the actions of the executive agencies. G.G. 
claims that he is entitled to use the boys' restroom 
pursuant to the Department's interpretation of its 
regulations implementing Title IX. We have carefully 
followed the Supreme Court's guidance in Chevron, 
Auer, and Christopher and have determined that the 
interpretation contained in the OCR letter is to be 
accorded controlling weight. In a case such as this, 
where there is no constitutional challenge to the 
regulation or agency interpretation, the weighing of 
privacy interests or safety concerns11—fundamentally 
 [*724]  questions of policy—is a task committed to the 

10 We doubt that G.G.'s use of the communal restroom of his 
choice threatens the type of constitutional abuses present in 
the cases cited by the dissent. For example, G.G.'s use—or 
for that matter any individual's appropriate use—of a restroom 
will not involve the type of intrusion present in Brannum v. 
Overton Cty. Sch. Bd., 516 F.3d 489, 494 (6th Cir. 2008) 
(involving the videotaping of students dressing and undressing 
in school locker rooms), Beard v. Whitmore Lake Sch. Dist., 
402 F.3d 598, 604 (6th Cir. 2005) (involving the indiscriminate 
strip searching of twenty male and five female students), or 
Sepulveda v. Ramirez, 967 F.2d 1413, 1416 (9th Cir. 1992) 
(involving a male parole officer forcibly entering a bathroom 
stall with a female parolee to supervise the provision of a urine 
sample).

11 The dissent accepts the Board's invocation of amorphous 
safety concerns as a reason for refusing deference to the 
Department's interpretation. We note that the record is devoid 
of any evidence tending to show that G.G.'s use of the boys' 
restroom creates a safety issue. We also note that the Board 
has been, perhaps deliberately, vague as to the nature of the 
safety concerns it has—whether it fears that it cannot ensure 
G.G.'s safety while in the restroom or whether it fears G.G. 
himself is a threat to the safety of others [**32]  in the 
restroom. We are unconvinced of the existence of danger 
caused by "sexual responses prompted by students' exposure 
to the private body parts of students of the other biological 
sex." Post at 58. The same safety concern would seem to 
require segregated restrooms for gay boys and girls who 
would, under the dissent's formulation, present a safety risk 
because of the "sexual responses prompted" by their 
exposure to the private body parts of other students of the 
same sex in sex-segregated restrooms.

agency, not to the courts.

The Supreme Court's admonition in Chevron points to 
the balance courts must strike:

Judges are not experts in the field, and are not part 
of either political branch of the Government. Courts 
must, in some cases, reconcile competing political 
interests, but not on the basis of the judges' 
personal policy preferences. In contrast, an agency 
to which Congress has delegated policy-making 
responsibilities may, within the limits of that 
delegation, properly rely upon the incumbent 
administration's views of wise policy to inform its 
judgments. While agencies are not directly 
accountable to the people, the Chief Executive is, 
and it is entirely appropriate for this political branch 
of the Government to [**33]  make such policy 
choices—resolving the competing interests which 
Congress itself either inadvertently did not resolve, 
or intentionally left to be resolved by the agency 
charged with the administration of the statute in 
light of everyday realities.

Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 
467 U.S. 837, 865-66, 104 S. Ct. 2778, 81 L. Ed. 2d 694 
(1984). Not only may a subsequent administration 
choose to implement a different policy, but Congress 
may also, of course, revise Title IX explicitly to prohibit 
or authorize the course charted here by the Department 
regarding the use of restrooms by transgender students. 
To the extent the dissent critiques the result we reach 
today on policy grounds, we reply that, our Auer 
analysis complete, we leave policy formulation to the 
political branches.
III.

G.G. also asks us to reverse the district court's denial of 
the preliminary injunction he sought which would have 
allowed him to use the boys' restroom during the 
pendency of this lawsuit. HN17 "To win such a 
preliminary injunction, Plaintiffs must demonstrate that 
(1) they are likely to succeed on the merits; (2) they will 
likely suffer irreparable harm absent an injunction; (3) 
the balance of hardships weighs in their favor; and (4) 
the injunction is in the public interest." League of 
Women Voters of N.C. v. North Carolina, 769 F.3d 224, 
236 (4th Cir. 2014) (citation omitted). We review [**34]  a 
district court's denial of a preliminary injunction for 
abuse of discretion. Id. at 235. "A district court has 
abused its discretion if its decision is guided by 
erroneous legal principles or rests upon a clearly 
erroneous factual finding." Morris v. Wachovia Sec., 
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Inc., 448 F.3d 268, 277 (4th Cir. 2006) (citation and 
quotations omitted). "We do not ask whether we would 
have come to the same conclusion as the district court if 
we were examining the matter de novo." Id. (citation 
omitted). Instead, "we reverse for abuse of discretion if 
we form a definite and firm conviction that the court 
below committed a clear error of judgment in the 
conclusion it reached upon a weighing of the relevant 
factors." Id. (citations and quotations omitted).

The district court analyzed G.G.'s request only with 
reference to the third factor—the balance of hardships—
and found that the balance of hardships did not weigh in 
G.G.'s favor. G.G. submitted two declarations in support 
of his complaint, one  [*725]  from G.G. himself and one 
from a medical expert, Dr. Randi Ettner, to explain what 
harms G.G. will suffer as a result of his exclusion from 
the boys' restroom. The district court refused to consider 
this evidence because it was "replete with inadmissible 
evidence including thoughts [**35]  of others, hearsay, 
and suppositions." G.G., 2015 U.S. Dist. LEXIS 124905, 
2015 WL 5560190, at *11.

The district court misstated the evidentiary standard 
governing preliminary injunction hearings. The district 
court stated: "The complaint is no longer the deciding 
factor, admissible evidence is the deciding factor. 
Evidence therefore must conform to the rules of 
evidence." 2015 U.S. Dist. LEXIS 124905, [WL] at *9. 
HN18 Preliminary injunctions, however, are governed by 
less strict rules of evidence:

The purpose of a preliminary injunction is merely to 
preserve the relative positions of the parties until a 
trial on the merits can be held. Given this limited 
purpose, and given the haste that is often 
necessary if those positions are to be preserved, a 
preliminary injunction is customarily granted on the 
basis of procedures that are less formal and 
evidence that is less complete than in a trial on the 
merits.

Univ. of Tex. v. Camenisch, 451 U.S. 390, 395, 101 S. 
Ct. 1830, 68 L. Ed. 2d 175 (1981); see also Elrod v. 
Burns, 427 U.S. 347, 350 n.1, 96 S. Ct. 2673, 49 L. Ed. 
2d 547 (1976) (taking as true the "well-pleaded 
allegations of respondents' complaint and 
uncontroverted affidavits filed in support of the motion 
for a preliminary injunction"); compare Fed. R. Civ. P. 56 
(requiring affidavits supporting summary judgment to be 
"made on personal knowledge, [and to] set out facts that 
would be admissible in evidence), with Fed R. Civ. P. 65 
(providing no such requirement in the preliminary [**36]  

injunction context). Thus,HN19  although admissible 
evidence may be more persuasive than inadmissible 
evidence in the preliminary injunction context, it was 
error for the district court to summarily reject G.G.'s 
proffered evidence because it may have been 
inadmissible at a subsequent trial.

Additionally, the district court completely excluded some 
of G.G.'s proffered evidence on hearsay grounds. HN20 
The seven of our sister circuits to have considered the 
admissibility of hearsay in preliminary injunction 
proceedings have decided that the nature of evidence 
as hearsay goes to "weight, not preclusion" and have 
permitted district courts to "rely on hearsay evidence for 
the limited purpose of determining whether to award a 
preliminary injunction." Mullins v. City of New York, 626 
F.3d 47, 52 (2d Cir. 2010); see also Kos Pharms., Inc. v. 
Andrx Corp., 369 F.3d 700, 718 (3d Cir. 2004); Ty, Inc. 
v. GMA Accessories, Inc., 132 F.3d 1167, 1171 (7th Cir. 
1997); Levi Strauss & Co. v. Sunrise Int'l Trading, Inc., 
51 F.3d 982, 985 (11th Cir. 1995) ("At the preliminary 
injunction stage, a district court may rely on affidavits 
and hearsay materials which would not be admissible 
evidence for a permanent injunction, if the evidence is 
appropriate given the character and objectives of the 
injunctive proceeding." (citation and internal quotations 
omitted)); Sierra Club, Lone Star Chapter v. FDIC, 992 
F.2d 545, 551 (5th Cir. 1993) ("[A]t the preliminary 
injunction stage, the procedures in the district court are 
less formal, and the district court may rely on 
otherwise [**37]  inadmissible evidence, including 
hearsay evidence."); Asseo v. Pan Am. Grain Co., Inc., 
805 F.2d 23, 26 (1st Cir. 1986); Flynt Distrib. Co., Inc. v. 
Harvey, 734 F.2d 1389, 1394 (9th Cir. 1984). We see no 
reason for a different rule to govern in this Circuit. 
Because preliminary injunction proceedings are informal 
ones designed to prevent irreparable harm before a 
later trial governed by the full rigor of usual  [*726]  
evidentiary standards, district courts may look to, and 
indeed in appropriate circumstances rely on, hearsay or 
other inadmissible evidence when deciding whether a 
preliminary injunction is warranted.

Because the district court evaluated G.G.'s proffered 
evidence against a stricter evidentiary standard than is 
warranted by the nature and purpose of preliminary 
injunction proceedings to prevent irreparable harm 
before a full trial on the merits, the district court was 
"guided by erroneous legal principles." We therefore 
conclude that the district court abused its discretion 
when it denied G.G.'s request for a preliminary 
injunction without considering G.G.'s proffered evidence. 
We vacate the district court's denial of G.G.'s motion for 
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a preliminary injunction and remand the case to the 
district court for consideration of G.G.'s evidence in light 
of the evidentiary standards set forth herein.
IV.

Finally, G.G. requests [**38]  that we reassign this case 
to a different district judge on remand. G.G. does not 
explicitly claim that the district judge is biased. HN21 
Absent such a claim, reassignment is only appropriate 
in "unusual circumstances where both for the judge's 
sake and the appearance of justice an assignment to a 
different judge is salutary and in the public interest, 
especially as it minimizes even a suspicion of partiality." 
United States v. Guglielmi, 929 F.2d 1001, 1007 (4th 
Cir. 1991) (citation and internal quotation marks 
omitted). In determining whether such circumstances 
exist, a court should consider: (1) whether the original 
judge would reasonably be expected upon remand to 
have substantial difficulty in putting out of his or her 
mind previously expressed views or findings determined 
to be erroneous or based on evidence that must be 
rejected, (2) whether reassignment is advisable to 
preserve the appearance of justice, and (3) whether 
reassignment would entail waste and duplication out of 
proportion to any gain in preserving the appearance of 
fairness. Id. (citation omitted).

G.G. argues that both the first and second Guglielmi 
factors are satisfied. He contends that the district court 
has pre-existing views which it would be unwilling to put 
aside in the [**39]  face of contrary evidence about 
medical science generally and about "gender and 
sexuality in particular." Appellant's Br. 53. For example, 
the court accepted the Board's "mating" concern by 
noting:

There are only two instincts—two. Everything else 
is acquired—everything. That is, the brain only has 
two instincts. One is called self-preservation, and 
the other is procreation. And procreation is the 
highest instinct in individuals who are in the latter 
part of their teen-age years. All of that is accepted 
by all medical science, as far as I can determine in 
reading information.

J.A. 85-86.

The district court also expressed skepticism that 
medical science supported the proposition that one 
could develop a urinary tract infection from withholding 
urine for too long. J.A. 111-12. The district court 
characterized gender dysphoria as a "mental disorder" 
and resisted several attempts by counsel for G.G. to 
clarify that it only becomes a disorder when left 

untreated. See J.A. 88-91; 101-02. The district court 
also seemed to reject G.G.'s representation of what it 
meant to be transgender, repeatedly noting that G.G. 
"wants" to be a boy and not a girl, but that "he is 
biologically a female." J.A. [**40]  103-04; see also J.A. 
104 ("It's his mind. It's not physical that causes that, it's 
what he believes."). The district court's memorandum 
opinion, however, included none of the extraneous 
remarks or suppositions that marred the hearing.

 [*727]  Reassignment is an unusual step at this early 
stage of litigation. Although the district court did express 
opinions about medical facts and skepticism of G.G.'s 
claims, the record does not clearly indicate that the 
district judge would refuse to consider and credit sound 
contrary evidence. Further, although the district court 
has a distinct way of proceeding in court, the hearing 
record and the district court's written order in the case 
do not raise in our minds a question about the 
fundamental fairness of the proceedings, however 
idiosyncratic. The conduct of the district judge does not 
at this point satisfy the Guglielmi standard. We deny 
G.G.'s request for reassignment to a different district 
judge on remand.
V.

For the foregoing reasons, the judgment of the district 
court is

REVERSED IN PART, VACATED IN PART, AND 
REMANDED.

Concur by: DAVIS; NIEMEYER (In Part)

Concur

DAVIS, Senior Circuit Judge, concurring:

I concur in Judge Floyd's fine opinion. I write separately, 
however, [**41]  to note that while I am happy to join in 
the remand of this matter to the district court so that it 
may consider G.G.'s evidence under proper legal 
standards in the first instance, this Court would be on 
sound ground in granting the requested preliminary 
injunction on the undisputed facts in the record.
I.

In order to obtain a preliminary injunction, G.G. must 
demonstrate that (1) he is likely to succeed on the 
merits, (2) he is likely to suffer irreparable harm in the 
absence of an injunction, (3) the balance of hardships 
tips in his favor, and (4) the requested injunction is in 
the public interest. Pashby v. Delia, 709 F.3d 307, 320 
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(4th Cir. 2013) (citing Winter v. Nat. Res. Def. Council, 
555 U.S. 7, 20, 129 S. Ct. 365, 172 L. Ed. 2d 249 
(2008)). The record before us establishes that G.G. has 
done so.
A.

G.G. alleges that by singling him out for different 
treatment because he is transgender, the Board's 
restroom policy discriminates against him "on the basis 
of sex" in violation of Title IX. In light of the weight of 
circuit authority concluding that discrimination against 
transgender individuals constitutes discrimination "on 
the basis of sex" in the context of analogous statutes 
and our holding here that the Department's 
interpretation of 34 C.F.R. § 106.33 is to be given 
controlling weight, G.G. has surely demonstrated a 
likelihood of [**42]  success on the merits of his Title IX 
claim. See Price Waterhouse v. Hopkins, 490 U.S. 228, 
250-51, 109 S. Ct. 1775, 104 L. Ed. 2d 268 (1989); see 
also Glenn v. Brumby, 663 F.3d 1312, 1316-19 (11th 
Cir. 2011); Smith v. City of Salem, 378 F.3d 566, 573-75 
(6th Cir. 2004); Rosa v. Park W. Bank & Trust Co., 214 
F.3d 213, 215-16 (1st Cir. 2000); Schwenk v. Hartford, 
204 F.3d 1187, 1201-02 (9th Cir. 2000).
B.

In support of his claim of irreparable harm, G.G. 
submitted an affidavit to the district court describing the 
psychological distress he experiences when he is forced 
to use the single-stall restrooms or the restroom in the 
nurse's office. See J.A. 32-33. His affidavit also 
indicates that he has "repeatedly developed painful 
urinary tract infections" as a result of holding his urine in 
order to avoid using the restroom at school. Id.

An expert declaration by Dr. Randi Ettner, a 
psychologist specializing in working with children and 
adolescents with gender dysphoria, provides further 
support for G.G.'s claim of irreparable harm. In her 
 [*728]  affidavit, Dr. Ettner indicates that treating a 
transgender boy as male in some situations but not in 
others is "inconsistent with evidence-based medical 
practice and detrimental to the health and well-being of 
the child" and explains why access to a restroom 
appropriate to one's gender identity is important for 
transgender youth. J.A. 39. With respect to G.G. in 
particular, Dr. Ettner states that in her professional 
opinion, the Board's restroom policy "is currently 
causing emotional [**43]  distress to an extremely 
vulnerable youth and placing G.G. at risk for accruing 
lifelong psychological harm." J.A. 41. In particular, Dr. 
Ettner opines that

[a]s a result of the School Board's restroom policy, . 
. . G.G. is put in the humiliating position of having to 
use a separate facility, thereby accentuating his 
'otherness,' undermining his identity formation, and 
impeding his medically necessary social transition 
process. The shame of being singled out and 
stigmatized in his daily life every time he needs to 
use the restroom is a devastating blow to G.G. and 
places him at extreme risk for immediate and long-
term psychological harm.

J.A. 42.

The Board offers nothing to contradict any of the 
assertions concerning irreparable harm in G.G.'s or Dr. 
Ettner's affidavits. Instead, its arguments focus on what 
is purportedly lacking from G.G.'s presentation in 
support of his claim of irreparable harm, such as 
"evidence that [his feelings of dysphoria, anxiety, and 
distress] would be lessened by using the boy[s'] 
restroom," evidence from his treating psychologist, 
medical evidence, and an opinion from Dr. Ettner 
"differentiating between the distress that G.G. may 
suffer by not using the boy[s'] [**44]  bathroom during 
the course of this litigation and the distress that he has 
apparently been living with since age 12." Br. Appellee 
42-43. As to the alleged deficiency concerning Dr. 
Ettner's opinion, the Board's argument is belied by Dr. 
Ettner's affidavit itself, which, as quoted above, provides 
her opinion about the psychological harm that G.G. is 
experiencing "[a]s a result of the School Board's 
restroom policy." J.A. 42. With respect to the other 
purported inadequacies, the absence of such evidence 
does nothing to undermine the uncontroverted 
statements concerning the daily psychological harm 
G.G. experiences as a result of the Board's policy or Dr. 
Ettner's unchallenged opinion concerning the significant 
long-term consequences of that harm. Moreover, the 
Board offers no argument to counter G.G.'s averment 
that he has repeatedly contracted a urinary tract 
infection as a result of holding his urine to avoid using 
the restroom at school.

The uncontroverted facts before the district court 
demonstrate that as a result of the Board's restroom 
policy, G.G. experiences daily psychological harm that 
puts him at risk for long-term psychological harm, and 
his avoidance of the restroom as a result [**45]  of the 
Board's policy puts him at risk for developing a urinary 
tract infection as he has repeatedly in the past. G.G. has 
thus demonstrated that he will suffer irreparable harm in 
the absence of an injunction.
C.
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Turning to the balance of the hardships, G.G. has 
shown that he will suffer irreparable harm without the 
requested injunction. On the other end of the scale, the 
Board contends that other students' constitutional right 
to privacy will be imperiled by G.G.'s presence in the 
boys' restroom.

As the majority opinion points out, G.G.'s use of the 
restroom does not implicate the unconstitutional actions 
involved in the cases cited by the dissent. Moreover, 
students' unintentional exposure of their genitals to 
others using the restroom  [*729]  has already been 
largely, if not entirely, remedied by the alterations to the 
school's restrooms already undertaken by the Board. To 
the extent that a student simply objects to using the 
restroom in the presence of a transgender student even 
where there is no possibility that either student's genitals 
will be exposed, all students have access to the single-
stall restrooms. For other students, using the single-stall 
restrooms carries no stigma whatsoever, [**46]  whereas 
for G.G., using those same restrooms is tantamount to 
humiliation and a continuing mark of difference among 
his fellow students. The minimal or non-existent 
hardship to other students of using the single-stall 
restrooms if they object to G.G.'s presence in the 
communal restroom thus does not tip the scale in the 
Board's favor. The balance of hardships weighs heavily 
toward G.G.
D.

Finally, consideration of the public interest in granting or 
denying the preliminary injunction favors G.G. Having 
concluded that G.G. has demonstrated a likelihood of 
success on the merits of his Title IX claim, denying the 
requested injunction would permit the Board to continue 
violating G.G.'s rights under Title IX for the pendency of 
this case. Enforcing G.G.'s right to be free from 
discrimination on the basis of sex in an educational 
institution is plainly in the public interest. Cf. Giovani 
Carandola, Ltd. v. Bason, 303 F.3d 507, 521 (4th Cir. 
2002) (citation omitted) (observing that upholding 
constitutional rights is in the public interest).

The Board contends that the public interest lies in 
allowing this issue to be determined by the legislature, 
citing pending legislation before Congress addressing 
the issue before the Court. But, as discussed above, the 
weight [**47]  of authority establishes that discrimination 
based on transgender status is already prohibited by the 
language of federal civil rights statutes, as interpreted 
by the Supreme Court. The existence of proposed 
legislation that, if passed, would address the question 
before us does not justify forcing G.G. to suffer 

irreparable harm when he has demonstrated that he is 
likely to succeed on the merits of his claims under 
current federal law.
II.

Based on the evidence presented to the district court, 
G.G. has satisfied all four prongs of the preliminary 
injunction inquiry. When the record before us supports 
entry of a preliminary injunction—as it amply does 
here—we have not hesitated to act to prevent 
irreparable injury to a litigant before us. See, e.g., 
League of Women Voters of N.C. v. North Carolina, 769 
F.3d 224, 248 (4th Cir. 2014) (expressly observing that 
appellate courts have the power to vacate a denial of a 
preliminary injunction and direct entry of an injunction); 
Eisenberg ex rel. Eisenberg v. Montgomery Cty. Pub. 
Schs., 197 F.3d 123, 134 (4th Cir. 1999) (directing entry 
of injunction "because the record clearly establishes the 
plaintiff's right to an injunction and [an evidentiary] 
hearing would not have altered the result").

Nevertheless, it is right and proper that we defer to the 
district court in this instance. It is to be hoped that the 
district [**48]  court will turn its attention to this matter 
with the urgency the case poses. Under the 
circumstances here, the appropriateness and necessity 
of such prompt action is plain. By the time the district 
court issues its decision, G.G. will have suffered the 
psychological harm the injunction sought to prevent for 
an entire school year.

With these additional observations, I concur fully in 
Judge Floyd's thoughtful and thorough opinion for the 
panel.

Dissent by: NIEMEYER (In Part)

Dissent

 [*730]  NIEMEYER, Circuit Judge, concurring in part 
and dissenting in part:

I concur in Part IV of the court's opinion. With respect to 
whether G.G. stated a claim under Title IX and whether 
the district court abused its discretion in denying G.G's 
motion for a preliminary injunction, I would affirm the 
ruling of the district court dismissing G.G.'s Title IX claim 
and denying his motion for a preliminary injunction. I 
therefore dissent from the majority's decision on those 
issues.

G.G., a transgender boy who is 16, challenges as 
discriminatory, under the Equal Protection Clause and 
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Title IX of the Education Amendments of 1972, his high 
school's policy for assigning students to restrooms and 
locker rooms based on biological sex. The school's 
policy provides: (1) that the girls' restrooms and locker 
rooms [**49]  are designated for use by students who 
are biologically female; (2) that the boys' restrooms and 
locker rooms are designated for use by students who 
are biologically male; and (3) that all students, 
regardless of their sex, are authorized to use the 
school's three single-stall unisex restrooms, which the 
school created to accommodate transgender students. 
Under this policy, G.G., who is biologically female but 
who identifies as male, is authorized to use the girls' 
restrooms and locker rooms and the unisex restrooms. 
He contends, however, that the policy discriminates 
against him because it denies him, as one who identifies 
as male, the use of the boys' restrooms, and he seeks 
an injunction compelling the high school to allow him to 
use the boys' restrooms.

The district court dismissed G.G.'s Title IX claim, 
explaining that the school complied with Title IX and its 
regulations, which permit schools to provide separate 
living facilities, restrooms, locker rooms, and shower 
facilities "on the basis of sex," so long as the facilities 
are "comparable." 20 U.S.C. § 1686; 34 C.F.R. §§ 
106.32(b), 106.33.

Strikingly, the majority now reverses the district court's 
ruling, without any supporting case law, and concludes 
that when Title IX [**50]  and its regulations provide for 
separate living facilities, restrooms, locker rooms, and 
shower facilities on the basis of sex, the statute's and 
regulations' use of the term "sex" means a person's 
gender identity, not the person's biological status as 
male or female. To accomplish its goal, the majority 
relies entirely on a 2015 letter sent by the Department of 
Education's Office for Civil Rights to G.G., in which the 
Office for Civil Rights stated, "When a school elects to 
separate or treat students differently on the basis of sex 
[when providing restrooms, locker rooms, shower 
facilities, housing, athletic teams, and single-sex 
classes], a school generally must treat transgender 
students consistent with their gender identity." 
(Emphasis added). Accepting that new definition of the 
statutory term "sex," the majority's opinion, for the first 
time ever, holds that a public high school may not 
provide separate restrooms and locker rooms on the 
basis of biological sex. Rather, it must now allow a 
biological male student who identifies as female to use 
the girls' restrooms and locker rooms and, likewise, 
must allow a biological female student who identifies as 
male to use the boys' restrooms [**51]  and locker 

rooms. This holding completely tramples on all 
universally accepted protections of privacy and safety 
that are based on the anatomical differences between 
the sexes. And, unwittingly, it also tramples on the very 
concerns expressed by G.G., who said that he should 
not be forced to go to the girls' restrooms because of the 
"severe psychological distress" it would inflict on him 
and because female students had "reacted negatively" 
to his presence in girls' restrooms. Surely biological 
males who identify as females would encounter similar 
 [*731]  reactions in the girls' restroom, just as students 
physically exposed to students of the opposite biological 
sex would be likely to experience psychological distress. 
As a result, schools would no longer be able to protect 
physiological privacy as between students of the 
opposite biological sex.

This unprecedented holding overrules custom, culture, 
and the very demands inherent in human nature for 
privacy and safety, which the separation of such 
facilities is designed to protect. More particularly, it also 
misconstrues the clear language of Title IX and its 
regulations. And finally, it reaches an unworkable and 
illogical result.

The recent Office [**52]  for Civil Rights letter, moreover, 
which is not law but which is the only authority on which 
the majority relies, states more than the majority 
acknowledges. In the sentence following the sentence 
on which the majority relies, the letter states that, to 
accommodate transgender students, schools are 
encouraged "to offer the use of gender-neutral, 
individual-user facilities to any student who does not 
want to use shared sex-segregated facilities [as 
permitted by Title IX's regulations]." This appears to 
approve the course that G.G.'s school followed when it 
created unisex restrooms in addition to the boys' and 
girls' restrooms it already had.

Title IX and its implementing regulations are not 
ambiguous. In recognition of physiological privacy and 
safety concerns, they allow schools to provide "separate 
living facilities for the different sexes," 20 U.S.C. § 1686, 
provided that the facilities are "proportionate" and 
"comparable," 34 C.F.R. § 106.32(b), and to provide 
"separate toilet, locker room, and shower facilities on 
the basis of sex," again provided that the facilities are 
"comparable," 34 C.F.R. § 106.33. Because the school's 
policy that G.G. challenges in this action comports with 
Title IX and its regulations, I would affirm the 
district [**53]  court's dismissal of G.G.'s Title IX claim.
I
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The relevant facts are not in dispute. G.G. is a 16 year-
old who attends Gloucester High School in Gloucester 
County, Virginia. He is biologically female, but "did not 
feel like a girl" from an early age. Still, he enrolled at 
Gloucester High School for his freshman year as a 
female.

During his freshman year, however, G.G. told his 
parents that he considered himself to be transgender, 
and shortly thereafter, at his request, he began therapy 
with a psychologist, who diagnosed him with gender 
dysphoria, a condition of distress brought about by the 
incongruence of one's biological sex and gender 
identity.

In August 2014, before beginning his sophomore year, 
G.G. and his mother met with the principal and guidance 
counselor at Gloucester High School to discuss his 
need, as part of his treatment, to socially transition at 
school. The school accommodated all of his requests. 
Officials changed school records to reflect G.G.'s new 
male name; the guidance counselor supported G.G.'s 
sending an email to teachers explaining that he was to 
be addressed using his new name and to be referred to 
using male pronouns; G.G. was permitted to fulfill his 
physical [**54]  education requirement through a home-
bound program, as he preferred not to use the school's 
locker rooms; and the school allowed G.G. to use a 
restroom in the nurse's office "because [he] was unsure 
how other students would react to [his] transition." G.G. 
was grateful for the school's "welcoming environment." 
As he stated, "no teachers, administrators, or staff at 
Gloucester High School expressed any resistance to 
calling [him] by [his] legal name or referring to [him] 
using male pronouns." And he was "pleased to discover 
 [*732]  that [his] teachers and the vast majority of [his] 
peers respected the fact that [he is] a boy."

As the school year began, however, G.G. found it 
"stigmatizing" to continue using the nurse's restroom, 
and he requested to use the boys' restrooms. The 
principal also accommodated this request. But the very 
next day, the School Board began receiving "numerous 
complaints from parents and students about [G.G.'s] use 
of the boys' restrooms." The School Board thus faced a 
dilemma. It recognized G.G.'s feelings, as he expressed 
them, that "[u]sing the girls' restroom[s] [was] not 
possible" because of the "severe psychological distress" 
it would inflict on him and because female students 
had [**55]  previously "reacted negatively" to his 
presence in the girls' restrooms. It now also had to 
recognize that boys had similar feelings caused by 
G.G.'s use of the boys' restrooms, although G.G. stated 

that he continued using the boys' restrooms for some 
seven weeks without personally receiving complaints 
from fellow students.

The Gloucester County School Board considered the 
problem and, after two public meetings, adopted a 
compromise policy, as follows:

Whereas the GCPS recognizes that some students 
question their gender identities, and

Whereas the GCPS encourages such students to 
seek support, advice, and guidance from parents, 
professionals and other trusted adults, and

Whereas the GCPS seeks to provide a safe 
learning environment for all students and to protect 
the privacy of all students, therefore

It shall be the practice of the GCPS to provide male 
and female restroom and locker room facilities in its 
schools, and the use of said facilities shall be 
limited to the corresponding biological genders, and 
students with gender identity issues shall be 
provided an alternative appropriate private facility.

Gloucester High School promptly implemented the 
policy and created three single-stall [**56]  unisex 
restrooms for use by all students, regardless of their 
biological sex or gender identity.

In December 2014, G.G. sought an opinion letter about 
his situation from the U.S. Department of Education's 
Office for Civil Rights, and on January 15, 2015, the 
Office responded, stating, as relevant here:

The Department's Title IX regulations permit 
schools to provide sex-segregated restrooms, 
locker rooms, shower facilities, housing, athletic 
teams, and single-sex classes under certain 
circumstances. When a school elects to separate or 
treat students differently on the basis of sex in 
those situations, a school generally must treat 
transgender students consistent with their gender 
identity. [The Office for Civil Rights] also 
encourages schools to offer the use of gender-
neutral, individual-user facilities to any student who 
does not want to use shared sex-segregated 
facilities.

G.G. commenced this action in June 2015, alleging that 
the Gloucester County School Board's policy was 
discriminatory, in violation of the U.S. Constitution's 
Equal Protection Clause and Title IX of the Education 
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Amendments of 1972, 20 U.S.C. § 1681 et seq. He 
sought declaratory relief, injunctive relief, and damages. 
With his complaint, G.G. also filed a motion for a 
preliminary injunction "requiring the School Board 
to [**57]  allow [him] to use the boys' restrooms at 
school."

The district court dismissed G.G.'s Title IX claim 
because Title IX's implementing regulations permit 
schools to provide separate restrooms "on the basis of 
sex." The court also denied G.G.'s motion for a 
preliminary injunction. As to the Equal Protection claim, 
the court has not yet ruled  [*733]  on whether G.G. 
failed to state a claim, but, at the hearing on the motion 
for a preliminary injunction, it indicated that it "will hear 
evidence" and "get a date set" for trial to better assess 
the claim.

From the district court's order denying G.G.'s motion for 
a preliminary injunction, G.G. filed this appeal, in which 
he also challenges the district court's Title IX ruling as 
inextricably intertwined with the district court's denial of 
the motion for a preliminary injunction.
II.

G.G. recognizes that persons who are born biologically 
female "typically" identify psychologically as female, and 
likewise, that persons who are born biologically male 
"typically" identify as male. Because G.G. was born 
biologically female but identifies as male, he 
characterizes himself as a transgender male. He 
contends that because he is transgender, the School 
Board singled [**58]  him out for "different and unequal 
treatment," "discriminat[ing] against him based on sex 
[by denying him use of the boys' restrooms], in violation 
of Title IX." He argues, "discrimination against 
transgender people is necessarily discrimination based 
on sex because it is impossible to treat people 
differently based on their transgender status without 
taking their sex into account." He concludes that the 
School Board's policy addressing restrooms and locker 
rooms thus illegally fails to include transgender persons 
on the basis of their gender identity. In particular, he 
concludes that he is "prevent[ed] . . . from using the 
same restrooms as other students and relegat[ed] . . . to 
separate, single-stall facilities."

As noted, the School Board's policy designates the use 
of restrooms and locker rooms based on the student's 
biological sex -- biological females are assigned to the 
girls' restrooms and unisex restrooms; biological males 
are assigned to the boys' restrooms and unisex 
restrooms. G.G. is thus assigned to the girls' restrooms 

and the unisex restrooms, but is denied the use of the 
boys' restrooms. He asserts, however, that because 
neither he nor the girls would accept his use of the girls' 
restroom, he is relegated [**59]  to the unisex restrooms, 
which is stigmatizing.

The School Board contends that it is treating all 
students the same way, as it explains:

The School Board's policy does not discriminate 
against any class of students. Instead, the policy 
was developed to treat all students and situations 
the same. To respect the safety and privacy of all 
students, the School Board has had a long-standing 
practice of limiting the use of restroom and locker 
room facilities to the corresponding biological sex of 
the students. The School Board also provides three 
single-stall bathrooms for any student to use 
regardless of his or her biological sex. Under the 
School Board's restroom policy, G.G. is being 
treated like every other student in the Gloucester 
Schools. All students have two choices. Every 
student can use a restroom associated with their 
anatomical sex, whether they are boys or girls. If 
students choose not to use the restroom associated 
with their anatomical sex, the students can use a 
private, single-stall restroom. No student is 
permitted to use the restroom of the opposite sex. 
As a result, all students, including female to male 
transgender and male to female transgender 
students, are treated [**60]  the same.

While G.G. has pending a claim under the Equal 
Protection Clause (on which the district court has not yet 
ruled), only his preliminary injunction challenge and Title 
IX claim are before us at this time.

Title IX provides:

 [*734]  No person in the United States shall, on the 
basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to 
discrimination under any education program or 
activity receiving Federal financial assistance . . . .

20 U.S.C. § 1681(a) (emphasis added). The Act, 
however, provides, "Notwithstanding anything to the 
contrary contained in this chapter, nothing contained 
herein shall be construed to prohibit any educational 
institution receiving funds under this Act, from 
maintaining separate living facilities for the different 
sexes." Id. § 1686 (emphasis added); see also 34 
C.F.R. § 106.32(b) (permitting schools to provide 
"separate housing on the basis of sex" as long as the 
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housing is "proportionate" and "comparable" (emphasis 
added)). Similarly, implementing Regulation 106.33 
provides for particular separate facilities, as follows:

A recipient may provide separate toilet, locker 
room, and shower facilities on the basis of sex, but 
such facilities provided for students of one sex shall 
be comparable to [**61]  such facilities provided for 
students of the other sex.

34 C.F.R. § 106.33 (emphasis added). Thus, although 
Title IX and its regulations provide generally that a 
school receiving federal funds may not discriminate on 
the basis of sex, they also specify that a school does not 
violate the Act by providing, on the basis of sex, 
separate living facilities, restrooms, locker rooms, and 
shower facilities.

While G.G. only challenges the definition and 
application of the term "sex" with respect to separate 
restrooms, acceptance of his argument would 
necessarily change the definition of "sex" for purposes 
of assigning separate living facilities, locker rooms, and 
shower facilities as well. All are based on "sex," a term 
that must be construed uniformly throughout Title IX and 
its implementing regulations. See Sullivan v. Stroop, 
496 U.S. 478, 484, 110 S. Ct. 2499, 110 L. Ed. 2d 438 
(1990) ("[T]he normal rule of statutory construction [is] 
that identical words used in different parts of the same 
act are intended to have the same meaning" (internal 
quotation marks and citations omitted)); In re Total 
Realty Mgmt., LLC, 706 F.3d 245, 251 (4th Cir. 2013) 
("Canons of construction . . . require that, to the extent 
possible, identical terms or phrases used in different 
parts of the same statute be interpreted as having the 
same meaning. This presumption of consistent [**62]  
usage . . . ensure[s] that the statutory scheme is 
coherent and consistent" (alterations in original) (internal 
quotation marks and citations omitted)); see also 
Kentuckians for the Commonwealth, Inc. v. Rivenburgh, 
317 F.3d 425, 440 (4th Cir. 2003) ("[B]ecause a 
regulation must be consistent with the statute it 
implements, any interpretation of a regulation naturally 
must accord with the statute as well" (quoting John F. 
Manning, Constitutional Structure and Judicial 
Deference to Agency Interpretations of Agency Rules, 
96 Colum. L. Rev. 612, 627 n.78 (1996))).

Across societies and throughout history, it has been 
commonplace and universally accepted to separate 
public restrooms, locker rooms, and shower facilities on 
the basis of biological sex in order to address privacy 
and safety concerns arising from the biological 

differences between males and females. An individual 
has a legitimate and important interest in bodily privacy 
such that his or her nude or partially nude body, 
genitalia, and other private parts are not exposed to 
persons of the opposite biological sex. Indeed, courts 
have consistently recognized that the need for such 
privacy is inherent in the nature and dignity of 
humankind. See, e.g., Doe v. Luzerne Cnty., 660 F.3d 
169, 176-77 (3d Cir. 2011) (recognizing that an 
individual has "a constitutionally protected privacy 
interest in his or her partially clothed  [*735]  body" [**63]  
and that this "reasonable expectation of privacy" exists 
"particularly while in the presence of members of the 
opposite sex"); Brannum v. Overton Cnty. Sch. Bd., 516 
F.3d 489, 494 (6th Cir. 2008) (explaining that "the 
constitutional right to privacy . . . includes the right to 
shield one's body from exposure to viewing by the 
opposite sex"); Beard v. Whitmore Lake Sch. Dist., 402 
F.3d 598, 604 (6th Cir. 2005) ("Students of course have 
a significant privacy interest in their unclothed bodies"); 
Sepulveda v. Ramirez, 967 F.2d 1413, 1416 (9th Cir. 
1992) (explaining that "[t]he right to bodily privacy is 
fundamental" and that "common sense, decency, and 
[state] regulations" require recognizing it in a parolee's 
right not to be observed by an officer of the opposite sex 
while producing a urine sample); Lee v. Downs, 641 
F.2d 1117, 1119 (4th Cir. 1989) (recognizing that, even 
though inmates in prison "surrender many rights of 
privacy," their "special sense of privacy in their genitals" 
should not be violated through exposure unless 
"reasonably necessary" and explaining that the 
"involuntary exposure of [genitals] in the presence of 
people of the other sex may be especially demeaning 
and humiliating").

Moreover, we have explained that separating restrooms 
based on "acknowledged differences" between the 
biological sexes serves to protect this important privacy 
interest. See Faulkner v. Jones, 10 F.3d 226, 232 (4th 
Cir. 1993) (noting "society's undisputed approval of 
separate public [**64]  rest rooms for men and women 
based on privacy concerns"). Indeed, the Supreme 
Court recognized, when ordering an all-male Virginia 
college to admit female students, that such a remedy 
"would undoubtedly require alterations necessary to 
afford members of each sex privacy from the other sex." 
United States v. Virginia, 518 U.S. 515, 550 n.19, 116 S. 
Ct. 2264, 135 L. Ed. 2d 735 (1996). Such privacy was 
and remains necessary because of the inherent 
"[p]hysical differences between men and women," 
which, as the Supreme Court explained, are "enduring" 
and render "the two sexes . . . not fungible," id. at 533 
(distinguishing sex from race and national origin), not 
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because of "one's sense of oneself as belonging to a 
particular gender," as G.G. and the government as 
amicus contend.

Thus, Title IX's allowance for the separation, based on 
sex, of living facilities, restrooms, locker rooms, and 
shower facilities rests on the universally accepted 
concern for bodily privacy that is founded on the 
biological differences between the sexes. This privacy 
concern is also linked to safety concerns that could 
arise from sexual responses prompted by students' 
exposure to the private body parts of students of the 
other biological sex. Indeed, the School Board cited 
these very reasons for its adoption of the policy, [**65]  
explaining that it separates restrooms and locker rooms 
to promote the privacy and safety of minor children, 
pursuant to its "responsibility to its students to ensure 
their privacy while engaging in personal bathroom 
functions, disrobing, dressing, and showering outside of 
the presence of members of the opposite sex. [That the 
school has this responsibility] is particularly true in an 
environment where children are still developing, both 
emotionally and physically."

The need to protect privacy and safety between the 
sexes based on physical exposure would not be present 
in the same quality and degree if the term "sex" were to 
encompass only a person's gender identity. Indeed, 
separation on this basis would function nonsensically. A 
biological male identifying as female could hardly live in 
a girls' dorm or shower in a girls' shower without 
invading physiological privacy needs, and the same 
would hold true for a biological female identifying as 
male in a boys' dorm or shower. G.G.'s answer,  [*736]  
of course, is that he is not challenging the separation, 
on the basis of sex, of living facilities, locker rooms, and 
shower facilities, but only of restrooms, where the risks 
to privacy and safety [**66]  are far reduced. This effort 
to limit the scope of the issue apparently sways the 
majority, as it cabins its entire discussion to "restroom 
access by transgender individuals." Ante at 26. But this 
effort to restrict the effect of G.G.'s argument hardly 
matters when the term "sex" would have to be applied 
uniformly throughout the statute and regulations, as 
noted above and, indeed, as agreed to by the majority. 
See ante at 26.

The realities underpinning Title IX's recognition of 
separate living facilities, restrooms, locker rooms, and 
shower facilities are reflected in the plain language of 
the statute and regulations, which is not ambiguous. 
The text of Title IX and its regulations allowing for 
separation of each facility "on the basis of sex" employs 

the term "sex" as was generally understood at the time 
of enactment. See Thomas Jefferson Univ. v. Shalala, 
512 U.S. 504, 512, 114 S. Ct. 2381, 129 L. Ed. 2d 405 
(1994) (explaining that courts should not defer to an 
agency's interpretation of its own regulation if an 
"alternative reading is compelled by the regulation's 
plain language or by other indications of the Secretary's 
intent at the time of the regulation's promulgation" 
(emphasis added) (internal quotation marks and citation 
omitted)); see also Auer v. Robbins, 519 U.S. 452, 461, 
117 S. Ct. 905, 137 L. Ed. 2d 79 (1997) (discussing 
dictionary definitions [**67]  of the regulation's "critical 
phrase" to help determine whether the agency's 
interpretation was "plainly erroneous or inconsistent with 
the regulation" (internal quotation marks and citation 
omitted)). Title IX was enacted in 1972 and the 
regulations were promulgated in 1975 and readopted in 
1980, and during that time period, virtually every 
dictionary definition of "sex" referred to the physiological 
distinctions between males and females, particularly 
with respect to their reproductive functions. See, e.g., 
The Random House College Dictionary 1206 (rev. ed. 
1980) ("either the male or female division of a species, 
esp. as differentiated with reference to the reproductive 
functions"); Webster's New Collegiate Dictionary 1054 
(1979) ("the sum of the structural, functional, and 
behavioral characteristics of living beings that subserve 
reproduction by two interacting parents and that 
distinguish males and females"); American Heritage 
Dictionary 1187 (1976) ("The property or quality by 
which organisms are classified according to their 
reproductive functions"); Webster's Third New 
International Dictionary 2081 (1971) ("the sum of the 
morphological, physiological, and behavioral 
peculiarities [**68]  of living beings that subserves 
biparental reproduction with its concomitant genetic 
segregation and recombination which underlie most 
evolutionary change . . ."); The American College 
Dictionary 1109 (1970) ("the sum of the anatomical and 
physiological differences with reference to which the 
male and the female are distinguished . . . "). Indeed, 
although the contemporaneous meaning controls our 
analysis, it is notable that, even today, the term "sex" 
continues to be defined based on the physiological 
distinctions between males and females. See, e.g., 
Webster's New World College Dictionary 1331 (5th ed. 
2014) ("either of the two divisions, male or female, into 
which persons, animals, or plants are divided, with 
reference to their reproductive functions"); The 
American Heritage Dictionary 1605 (5th ed. 2011) 
("Either of the two divisions, designated female and 
male, by which most organisms are classified on the 
basis of their reproductive organs and functions"); 
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Merriam-Webster's Collegiate Dictionary 1140 (11th ed. 
2011) ("either of the two major forms of individuals that 
occur in many species and  [*737]  that are distinguished 
respectively as female or male esp. on the basis of their 
reproductive [**69]  organs and structures"). Any new 
definition of sex that excludes reference to physiological 
differences, as the majority now attempts to introduce, is 
simply an unsupported reach to rationalize a desired 
outcome.

Thus, when the School Board assigned restrooms and 
locker rooms on the basis of biological sex, it was 
clearly complying precisely with the unambiguous 
language of Title IX and its regulations.

Despite the fact that the majority offers no case to 
support the definition of "sex" as advanced by G.G. and 
supported by the government as amicus, the majority 
nonetheless accepts that the meaning of the term "sex" 
in Title IX and its regulations refers to a person's 
"gender identity" simply to accommodate G.G.'s wish to 
use the boys' restrooms. But, it is not immediately 
apparent whether G.G., the government, and the 
majority contend that the term "sex" as used in Title IX 
and its regulations refers (1) to both biological sex and 
gender identity; (2) to either biological sex or gender 
identity; or (3) to only "gender identity." In his brief, G.G. 
seems to take the position that the term "sex" at least 
includes a reference to gender identity. This is the 
position taken in his complaint [**70]  when he alleges, 
"Under Title IX, discrimination 'on the basis of sex' 
encompasses both discrimination based on biological 
differences between men and women and discrimination 
based on gender nonconformity." The government 
seems to be taking the same position, contending that 
the term "sex" "encompasses both sex -- that is, the 
biological differences between men and women -- and 
gender [identity]." (Emphasis in original). The majority, 
however, seems to suggest that the term "sex" refers 
only to gender identity, as it relies solely on the 
statement in the Office for Civil Rights' letter of January 
7, 2015, which said, "When a school elects to separate 
or treat students differently on the basis of sex [for the 
purpose of providing restrooms, locker rooms, and other 
facilities], a school generally must treat transgender 
students consistent with their gender identity." 
(Emphasis added). But, regardless of where G.G., the 
government, and the majority purport to stand on this 
question, the clear effect of their new definition of sex 
not only tramples the relevant statutory and regulatory 
language and disregards the privacy concerns 
animating that text, it is also illogical and 
unworkable. [**71] 

If the term "sex" as used in the statute and regulations 
refers to both biological sex and gender identity, then, 

while the School Board's policy is in compliance with 
respect to most students, whose biological sex aligns 
with their gender identity, for students whose biological 
sex and gender identity do not align, no restroom or 
locker room separation could ever be accomplished 
consistent with the regulation because a transgender 
student's use of a boys' or girls' restroom or locker room 
could not satisfy the conjunctive criteria. Given that G.G. 
and the government do not challenge schools' ability to 
separate restrooms and locker rooms for male and 
female students, surely they cannot be advocating an 
interpretation that places schools in an impossible 
position. Moreover, such an interpretation would deny 
G.G. the right to use either the boys' or girls' restrooms, 
a position that G.G. does not advocate.

If the position of G.G., the government, and the majority 
is that the term "sex" means either biological sex or 
gender identity, then the School Board's policy is in 
compliance because it segregates the facilities on the 
basis of biological sex, a satisfactory component of the 
disjunctive. [**72] 

 [*738]  Therefore, when asserting that G.G. must be 
allowed to use the boys' restrooms and locker rooms as 
consistent with his gender identity, G.G., the 
government, and the majority must be arguing that "sex" 
as used in Title IX and its regulations means only 
gender identity. But this construction would, in the end, 
mean that a school could never meaningfully provide 
separate restrooms and locker rooms on the basis of 
sex. Biological males and females whose gender 
identity aligned would be required to use the same 
restrooms and locker rooms as persons of the opposite 
biological sex whose gender identity did not align. With 
such mixed use of separate facilities, no purpose would 
be gained by designating a separate use "on the basis 
of sex," and privacy concerns would be left 
unaddressed.

Moreover, enforcement of any separation would be 
virtually impossible. Basing restroom access on gender 
identity would require schools to assume gender identity 
based on appearances, social expectations, or explicit 
declarations of identity, which the government concedes 
would render Title IX and its regulations nonsensical:

Certainly a school that has created separate 
restrooms for boys and girls could not decide [**73]  
that only students who dress, speak, and act 
sufficiently masculine count as boys entitled to use 
the boys' restroom, or that only students who wear 
dresses, have long hair, and act sufficiently 
feminine may use the girls' restroom.
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Yet, by interpreting Title IX and the regulations as 
"requiring schools to treat students consistent with their 
gender identity," and by disallowing schools from 
treating students based on their biological sex, the 
government's position would have precisely the effect 
the government finds to be at odds with common sense.

Finally, in arguing that he should not be assigned to the 
girls' restrooms, G.G. states that "it makes no sense to 
place a transgender boy in the girls' restroom in the 
name of protecting student privacy" because "girls 
objected to his presence in the girls' restrooms because 
they perceived him as male." But the same argument 
applies to his use of the boys' restrooms, where boys 
felt uncomfortable because they perceived him as 
female. In any scenario based on gender identity, 
moreover, there would be no accommodation for the 
recognized need for physiological privacy.

In short, it is impossible to determine how G.G., the 
government, and the [**74]  majority would apply the 
provisions of Title IX and the implementing regulations 
that allow for the separation of living facilities, 
restrooms, locker rooms, and shower facilities "on the 
basis of sex" if "sex" means gender identity.

The Office for Civil Rights letter, on which the majority 
exclusively relies, hardly provides an answer. In one 
sentence it states that schools "generally must treat 
transgender students consistent with their gender 
identity," whatever that means, and in the next 
sentence, it encourages schools to provide "gender-
neutral, individual-user facilities to any student who 
does not want to use shared sex-segregated facilities." 
While the first sentence might be impossible to enforce 
without destroying all privacy-serving separation, the 
second sentence encourages schools, such as 
Gloucester High School, to provide unisex single-stall 
restrooms for any students who are uncomfortable with 
sex-separated facilities, as the school in fact provided.

As it stands, Title IX and its implementing regulations 
authorize schools to separate, on the basis of sex, living 
facilities, restrooms, locker rooms, and shower facilities, 
which must allow for separation on the basis [**75]  of 
biological sex. Gloucester High School thus clearly 
complied with the  [*739]  statute and regulations. But, 

as it did so, it was nonetheless sensitive to G.G.'s 
gender transition, accommodating virtually every wish 
that he had. Indeed, he initially requested and was 
granted the use of the nurse's restroom. And, after both 
girls and boys objected to his using the girls' and boys' 
restrooms, the school provided individual unisex 
restrooms, as encouraged by the letter from the Office 
for Civil Rights. Thus, while Gloucester High School 
made a good-faith effort to accommodate G.G. and help 
him in his transition, balancing its concern for him with 
its responsibilities to all students, it still acted legally in 
maintaining a policy that provided all students with 
physiological privacy and safety in restrooms and locker 
rooms.

Because the Gloucester County School Board did not 
violate Title IX and Regulation 106.33 in adopting the 
policy for separate restrooms and locker rooms, I would 
affirm the district court's decision dismissing G.G.'s Title 
IX claim and therefore dissent.

I also dissent from the majority's decision to vacate the 
district court's denial of G.G.'s motion for a preliminary 
injunction. [**76]  As the Supreme Court has consistently 
explained, "[a] preliminary injunction is an extraordinary 
remedy" that "may only be awarded upon a clear 
showing that the plaintiff is entitled to such relief," and 
"'[i]n exercising their sound discretion, courts of equity 
should pay particular regard for the public 
consequences in employing the extraordinary remedy.'" 
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22-24, 
129 S. Ct. 365, 172 L. Ed. 2d 249 (2008) (quoting 
Weinberger v. Romero-Barcelo, 456 U.S. 305, 312, 102 
S. Ct. 1798, 72 L. Ed. 2d 91 (1982)). Given the facts 
that the district court fully and fairly summarized in its 
opinion, including the hardships expressed both by G.G. 
and by other students, I cannot conclude that we can 
"form a definite and firm conviction that the court below 
committed a clear error of judgment," Morris v. 
Wachovia Sec., Inc., 448 F.3d 268, 277 (4th Cir. 2006) 
(quotation marks and citation omitted), particularly when 
we are only now expressing as binding law an 
evidentiary standard that the majority asserts the district 
court violated.

As noted, however, I concur in Part IV of the court's 
opinion.

End of Document
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Opinion

 [*1052]  BYBEE, Circuit Judge:

HN1 Section 1 of the Sherman Antitrust Act of 1890, 15 
U.S.C. § 1, prohibits "[e]very contract, combination . . . , 
or conspiracy, in restraint of trade or commerce." For 
more than a century, the National Collegiate Athletic 
Association (NCAA) has prescribed rules governing the 
eligibility of athletes at its more than 1,000 member 
colleges and universities. Those rules prohibit student-
athletes from being paid for the use of their names, 
images, and likenesses (NILs). The question presented 
in this momentous case is whether the NCAA's 
rules [**7]  are subject to the antitrust laws and, if so, 
whether they are an unlawful restraint of trade.

After a bench trial and in a thorough opinion, the district 
court concluded that  [*1053]  the NCAA's compensation 
rules were an unlawful restraint of trade. It then enjoined 
the NCAA from prohibiting its member schools from 
giving student-athletes scholarships up to the full cost of 
attendance at their respective schools and up to $5,000 
per year in deferred compensation, to be held in trust for 
student-athletes until after they leave college. As far as 
we are aware, the district court's decision is the first by 
any federal court to hold that any aspect of the NCAA's 
amateurism rules violate the antitrust laws, let alone to 
mandate by injunction that the NCAA change its 
practices.

We conclude that the district court's decision was largely 
correct. Although we agree with the Supreme Court and 

* The Honorable Gordon J. Quist, Senior District Judge for the 
U.S. District Court for the Western District of Michigan, sitting 
by designation.

our sister circuits that many of the NCAA's amateurism 
rules are likely to be procompetitive, we hold that those 
rules are not exempt from antitrust scrutiny; rather, they 
must be analyzed under the Rule of Reason. Applying 
the Rule of Reason, we conclude that the district court 
correctly identified one proper alternative [**8]  to the 
current NCAA compensation rules—i.e., allowing NCAA 
members to give scholarships up to the full cost of 
attendance—but that the district court's other remedy, 
allowing students to be paid cash compensation of up to 
$5,000 per year, was erroneous. We therefore affirm in 
part and reverse in part.
I

A. The NCAA

American colleges and universities have been 
competing in sports for nearly 150 years: the era of 
intercollegiate athletics began, by most accounts, on 
November 6, 1869, when Rutgers and Princeton met in 
the first college football game in American history—a 
game more akin to soccer than to modern American 
football, played with "25 men to a side." Joseph N. 
Crowley, In the Arena: The NCAA's First Century 2 
(2006), available at 
https://www.ncaapublications.com/p-4039-in-the-arena-
the-ncaas-first-century.aspx. College football quickly 
grew in popularity over the next few decades.

Fin de siècle college football was a rough game. 
Serious injuries were common, and it was not unheard 
of for players to be killed during games. Schools were 
also free to hire nonstudent ringers to compete on their 
teams or to purchase players away from other schools. 
By 1905, these and other problems had brought college 
football to a moment of crisis, and President Theodore 
Roosevelt [**9]  convened a conference at the White 
House to address the issue of injuries in college football. 
Later that year, the presidents of 62 colleges and 
universities founded the Intercollegiate Athletic 
Association to create uniform rules for college football. 
In 1910, the IAA changed its name to the National 
Collegiate Athletic Association (NCAA), and it has kept 
that name to this day.

The NCAA has grown to include some 1,100 member 
schools, organized into three divisions: Division I, 
Division II, and Division III. Division I schools are those 
with the largest athletic programs—schools must 
sponsor at least fourteen varsity sports teams to qualify 
for Division I—and they provide the most financial aid to 
student-athletes. Division I has about 350 members.
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For football competition only, Division I's membership is 
divided into two subdivisions: the Football Bowl 
Subdivision (FBS) and the Football Championship 
Subdivision (FCS). FBS schools are permitted to offer 
more full scholarships to their football players and, as a 
result, the level of competition is generally higher in FBS 
than in FCS. FBS consists of about 120 of the nation's 
premier college football schools.

 [*1054]  B. The Amateurism Rules

One of the NCAA's earliest reforms of [**10]  
intercollegiate sports was a requirement that the 
participants be amateurs. President C.A. Richmond of 
Union College commented in 1921 that the competition 
among colleges to acquire the best players had come to 
resemble "the contest in dreadnoughts" that had led to 
World War I,1 and the NCAA sought to curb this 
problem by restricting eligibility for college sports to 
athletes who received no compensation whatsoever.2 
But the NCAA, still a voluntary organization, lacked the 
ability to enforce this requirement effectively, and 
schools continued to pay their athletes under the table 
in a variety of creative ways; a 1929 study found that 81 
out of 112 schools surveyed provided some sort of 
improper inducement to their athletes.

The NCAA began to strengthen its enforcement 
capabilities in 1948, when it adopted what became 
known as the "Sanity Code"—a set of rules that 

1 The Dreadnought was a British battleship that featured large, 
long-range guns. The term came to refer to a class of super 
battleship. In drawing this comparison, Mr. Richmond showed 
himself to be a historian ahead of his time. See generally 
Robert K. Massie, Dreadnought: Britain, Germany, and the 
Coming of the Great War (1991) (explaining how the naval 
arms race between Britain and Germany contributed to the 
outbreak of World War I).

2 The rise of the NCAA roughly paralleled [**11]  that of the 
International Olympic Committee (IOC) and the Amateur 
Athletic Union (AAU), both in time and in philosophy. Like the 
NCAA, both organizations have had to adapt to increasing 
professionalization and commercialization in sports. In the late 
twentieth century, the IOC abandoned its amateurism 
experiment. The AAU, meanwhile, continues to operate as a 
sponsor of amateur sports programs and tournaments; it is 
currently best known for its many boys' basketball teams, 
which have struggled to deal with the influence of professional 
agents and outside money. See, e.g., Jason Zengerle, Breaks 
of the Game, N.Y. Times, Dec. 26, 2010, at BR8 (calling it "a 
commonplace for sportswriters to describe A.A.U. basketball 
as a cesspool of corruption").

prohibited schools from giving athletes financial aid that 
was based on athletic ability and not available to 
ordinary students. See Daniel E. Lazaroff, The NCAA in 
Its Second Century: Defender of Amateurism or 
Antitrust Recidivist?, 86 Or. L. Rev. 329, 333 (2007). 
The Sanity Code also created a new "compliance 
mechanism" to enforce [**12]  the NCAA's rules—"a 
Compliance Committee that could terminate an 
institution's NCAA membership." Id.

In 1956, the NCAA departed from the Sanity Code's 
approach to financial aid by changing its rules to permit 
its members, for the first time, to give student-athletes 
scholarships based on athletic ability. These 
scholarships were capped at the amount of a full "grant 
in aid," defined as the total cost of "tuition and fees, 
room and board, and required course-related books." 
Student-athletes were prohibited from receiving any 
"financial aid based on athletics ability" in excess of the 
value of a grant-in-aid, on pain of losing their eligibility 
for collegiate athletics. Student-athletes could seek 
additional financial aid not related to their athletic skills; 
if they chose to do this, the total amount of athletic and 
nonathletic financial aid they received could not exceed 
the "cost of attendance" at their respective schools.3

In August 2014, the NCAA announced it would allow 
athletic conferences to authorize  [*1055]  their member 
schools to increase scholarships up to the full cost of 
attendance. The 80 member schools of the five largest 
athletic conferences in the country voted in January 
2015 to take that step, and the scholarship cap at those 
schools is now at the full cost of attendance. Marc 
Tracy, Top Conferences to Allow Aid for Athletes' Full 
Bills, N.Y. Times, Jan. 18, 2015, at SP8.

In addition to its financial aid rules, the NCAA has 
adopted numerous other amateurism rules that limit 
student-athletes' compensation and their interactions 
with professional sports leagues. An athlete can lose his 
amateur status, for example, if he signs a contract with 
a professional team, enters a professional league's 
player draft, or hires an agent. And, most importantly, an 
athlete is prohibited—with few exceptions—from 
receiving any "pay" based on his athletic ability, whether 
from boosters, companies seeking endorsements, or 

3 The "cost of attendance" at a particular school includes the 
items that make up a grant in aid plus "[nonrequired] books 
and supplies, transportation, and other expenses related to 
attendance at the institution." The difference between a grant 
in aid and the cost [**13]  of attendance is a few thousand 
dollars at most schools.
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would-be licensors of the athlete's name, image, and 
likeness (NIL).
C. The O'Bannon and Keller Litigation

In 2008, Ed O'Bannon, a former All-American [**14]  
basketball player at UCLA, visited a friend's house, 
where his friend's son told O'Bannon that he was 
depicted in a college basketball video game produced 
by Electronic Arts (EA), a software company that 
produced video games based on college football and 
men's basketball from the late 1990s until around 2013. 
The friend's son turned on the video game, and 
O'Bannon saw an avatar of himself—a virtual player 
who visually resembled O'Bannon, played for UCLA, 
and wore O'Bannon's jersey number, 31. O'Bannon had 
never consented to the use of his likeness in the video 
game, and he had not been compensated for it.

In 2009, O'Bannon sued the NCAA and the Collegiate 
Licensing Company (CLC), the entity which licenses the 
trademarks of the NCAA and a number of its member 
schools for commercial use, in federal court. The 
gravamen of O'Bannon's complaint was that the NCAA's 
amateurism rules, insofar as they prevented student-
athletes from being compensated for the use of their 
NILs, were an illegal restraint of trade under Section 1 of 
the Sherman Act, 15 U.S.C. § 1.

Around the same time, Sam Keller, the former starting 
quarterback for the Arizona State University and 
University of Nebraska football teams, separately 
brought [**15]  suit against the NCAA, CLC, and EA. 
Keller alleged that EA had impermissibly used student-
athletes' NILs in its video games and that the NCAA and 
CLC had wrongfully turned a blind eye to EA's 
misappropriation of these NILs. The complaint stated a 
claim under Indiana's and California's right of publicity 
statutes, as well as a number of common-law claims.

The two cases were consolidated during pretrial 
proceedings. The defendants moved to dismiss Keller's 
right-of-publicity claims on First Amendment grounds. 
The district court denied the motion to dismiss, and we 
affirmed that decision, holding that "[u]nder California's 
transformative use defense, EA's use of the likenesses 
of college athletes like Samuel Keller in its video games 
is not, as a matter of law, protected by the First 
Amendment." Keller v. Elec. Arts Inc. (In re NCAA 
Student-Athlete Name & Likeness Licensing Litig.), 724 
F.3d 1268, 1284 (9th Cir. 2013).

In November 2013, the district court granted the 
plaintiffs' motion for class certification. The court held 

that certification of a damages class under Rule 23(b)(3) 
was inappropriate, but it certified the following class 
under Rule 23(b)(2) for injunctive and declaratory relief:

All current and former student-athletes residing in 
the United States who compete  [*1056]  on, or 
competed on, an NCAA [**16]  Division I (formerly 
known as "University Division" before 1973) college 
or university men's basketball team or on an NCAA 
Football Bowl Subdivision (formerly known as 
Division I-A until 2006) men's football team and 
whose images, likenesses and/or names may be, 
or have been, included or could have been included 
(by virtue of their appearance in a team roster) in 
game footage or in videogames licensed or sold by 
Defendants, their co-conspirators, or their 
licensees.4

After class certification was granted, the plaintiffs 
voluntarily dismissed their damages claims with 
prejudice. The plaintiffs also settled their claims against 
EA and CLC, and the district court preliminarily 
approved the settlement. O'Bannon and Keller were 
deconsolidated, and in June 2014, the antitrust claims 
against the NCAA at issue in O'Bannon went to a bench 
trial before the district court.
D. The District Court's Decision

After a fourteen-day bench trial, the district court 
entered judgment for the plaintiffs, concluding that the 

4 As this class definition indicates, O'Bannon and Keller limited 
their suits only to high-level (Division I/FBS) college football 
and men's basketball players. They likely did so in part 
because almost all of EA's college sports video games have 
been football and men's basketball games, and in part 
because those two sports generate far more revenue than any 
other college sports. See, e.g., Richard Sandomir & Pete 
Thamel, Tournament Stays at CBS, Adding Cable and 3 
Teams, N.Y. Times, Apr. 23, 2010, at B9 (describing CBS's 
agreement to pay $10.8 billion for the TV rights to the NCAA 
Division I men's basketball tournament for a period of 13 
years); Marc Tracy & Tim Rohan, What Made College Football 
More Like the Pros? $7.3 Billion, [**17]  for a Start, N.Y. 
Times, Dec. 31, 2014, at A1 (describing ESPN's agreement to 
pay "$7.3 billion over 12 years to telecast seven [college 
football] games a year"); Nat'l Collegiate Ath. Ass'n, 2004-
2013 NCAA Revenues and Expenses of Division I 
Intercollegiate Athletics Programs Report, at 37 (2014), 
available at https://www.ncaapublications.com/p-4344-
division-i-revenues-and-expenses-2004-2013.aspx. Thus, 
although NCAA member schools sponsor teams in a variety of 
other sports, both the district court's analysis and our own 
focus on football and men's basketball.
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NCAA's rules prohibiting student-athletes from receiving 
compensation for their NILs violate Section 1 of the 
Sherman Act. O'Bannon v. NCAA, 7 F. Supp. 3d 955 
(N.D. Cal. 2014).
1. The Markets

The court began by identifying the markets in 
which [**18]  the NCAA allegedly restrained trade. It 
identified two markets that were potentially affected by 
the challenged NCAA rules.
a. The college education market

First, the court found that there is a "college education 
market" in which FBS football and Division I basketball 
schools compete to recruit the best high school players 
by offering them "unique bundles of goods and services" 
that include not only scholarships but also coaching, 
athletic facilities, and the opportunity to face high-quality 
athletic competition. Id. at 965-66. The court found that 
very few athletes talented enough to play FBS football 
or Division I basketball opt not to attend an FBS/Division 
I school; hardly any choose to attend an FCS, Division 
II, or Division III school or to compete in minor or foreign 
professional sports leagues, and athletes are not 
allowed to join either the NFL or the NBA directly from 
high school.5 Id. at 966. Thus, the  [*1057]  court 
concluded, the market specifically for FBS football and 
Division I basketball scholarships is cognizable under 
the antitrust laws because "there are no professional [or 
college] football or basketball leagues capable of 
supplying a substitute for the bundle of goods and 
services that FBS [**19]  football and Division I 
basketball schools provide." Id. at 968.
b. The group licensing market

The second market identified by the district court was a 
"group licensing market" in which, but for the NCAA's 
compensation rules, college football and basketball 
athletes would be able to sell group licenses for the use 
of their NILs. Id. The court broke this "group licensing 
market" down into three submarkets in which players' 
NILs could be profitably licensed: (1) live game 
telecasts, (2) sports video games, and (3) game 
rebroadcasts, advertisements, and other archival 

5 The NFL has never allowed high school players to enter its 
draft. The NBA did at one time, and a number of NBA stars 
(including LeBron James and Kobe Bryant) came to the 
league directly from high school, but in 2005, the NBA adopted 
a rule requiring draftees to be at least nineteen years old and 
one year out of high school, a rule it has retained to the 
present day. See Howard Beck, N.B.A. Draft Will Close Book 
on High School Stars, N.Y. Times, June 28, 2005, at D1.

footage.6 Id. With respect to live game telecasts, the 
court noted that the TV networks that broadcast live 
college football and basketball games "often seek to 
acquire [**20]  the rights to use" the players' NILs, which 
the court concluded "demonstrate[s] that there is a 
demand for these rights" on the networks' part. Id. at 
968-69. With respect to video games, the court found 
that the use of NILs increased the attractiveness of 
college sports video games to consumers, creating a 
demand for players' NILs.7 Id. at 970. And with respect 
to archival footage, the court noted that the NCAA had 
licensed footage of student-athletes—including current 
athletes—to a third-party licensing company, T3Media, 
proving that there is demand for such footage. Id. at 
970-71.
2. The Rule of Reason

Having concluded that the NCAA's compensation rules 
potentially restrained competition in these two markets, 
the court proceeded to analyze the legality of the 
challenged [**21]  NCAA rules with respect to those 
markets, applying the Rule of Reason. Id. at 984-1009. 
The district court found that the NCAA's rules have an 
anticompetitive effect in the college education market 
but not in the group licensing market. It then concluded 
that the rules serve procompetitive purposes. Finally, it 
determined that the procompetitive purposes of the 
rules could be achieved by less restrictive alternative 
restraints and that the current rules were therefore 
unlawful.
a. Anticompetitive effects

At the first step of the Rule of Reason, the court found 
that the NCAA's rules have an anticompetitive effect on 
the college education market. Were it not for those 
rules, the court explained, schools would compete with 
each other by offering recruits compensation exceeding 
the cost of attendance, which would "effectively lower 
the price that the recruits must pay for the combination 
of educational and athletic opportunities that the schools 

6 Although the plaintiffs presented some evidence of other 
licensing opportunities for merchandise such as jerseys and 
bobbleheads, they abandoned these claims and the district 
court did not consider such markets further. O'Bannon, 7 F. 
Supp. 3d at 968 n.4.

7 The court acknowledged that the NCAA had recently 
terminated its relationship with EA by declining to renew its 
license for such video games, but the court found that there 
was no evidence that the NCAA would not renew the 
relationship in the future. O'Bannon, 7 F. Supp. 3d at 970.

802 F.3d 1049, *1056; 2015 U.S. App. LEXIS 17193, **17



Page 7 of 26

 

provide." Id. at 972. The rules prohibiting compensation 
for the use of student-athletes' NILs are thus a price-
fixing agreement:  [*1058]  recruits pay for the bundles of 
services provided by colleges with their labor and their 
NILs, but the "sellers" of these bundles—the colleges—
collectively [**22]  "agree to value [NILs] at zero." Id. at 
973. Under this theory, colleges and universities behave 
as a cartel—a group of sellers who have colluded to fix 
the price of their product.

The court found in the alternative that the college 
education market can be thought of as a market in 
which student-athletes are sellers rather than buyers 
and the schools are purchasers of athletic services. In 
the court's alternative view, the college education 
market is a monopsony—a market in which there is only 
one buyer (the NCAA schools, acting collectively) for a 
particular good or service (the labor and NIL rights of 
student-athletes), and the colleges' agreement not to 
pay anything to purchase recruits' NILs causes harm to 
competition. Id. at 973, 991.

By contrast, the court found that the NCAA's rules do 
not have an anticompetitive effect on any of the 
submarkets of the group licensing market. The court 
explained that although these submarkets exist, there 
would be no competition in any of them if the challenged 
NCAA rules were abolished. The court reasoned that 
the value of an NIL license to a live game broadcaster 
or a video game company would depend on the 
licensee's acquiring every other NIL license that was 
available. [**23]  A live game broadcaster, for example, 
would need to acquire a license from every team or 
player whose games it might telecast. Similarly, a video 
game producer would want to acquire NIL rights for all 
of the teams it needed to include in the game. Given 
these requirements, the court deemed it highly unlikely 
that groups of student-athletes would compete with 
each other to sell their NIL rights; on the contrary, they 
would have an incentive to cooperate to make sure that 
the package of NIL rights sold to buyers was as 
complete as possible. Id. at 993-98. With respect to 
archival footage, meanwhile, the court found that the 
NCAA's licensing arrangement with T3Media did not 
deprive student-athletes of any compensation they 
might otherwise receive because T3Media is prohibited 
from licensing footage of current athletes and must 
obtain the consent of any former athlete whose NIL 
appears in its footage. Id. at 998-99.
b. Procompetitive purposes

At the second step of the Rule of Reason, the NCAA 
proffered four procompetitive purposes for its rules 

prohibiting student-athletes from receiving 
compensation for the use of their NILs: (1) preserving 
"amateurism" in college sports; (2) promoting 
competitive balance [**24]  in FBS football and Division I 
basketball; (3) integrating academics and athletics; and 
(4) increasing output in the college education market. Id. 
at 999. The court accepted the first and third 
justifications in part while rejecting the others.

(1) Amateurism. The NCAA argued to the district court 
that restrictions on student-athlete compensation are 
"necessary to preserve the amateur tradition and 
identity of college sports." Id. It contended that 
amateurism had been one of the NCAA's core principles 
since its founding and that amateurism is a key driver of 
college sports' popularity with consumers and fans. Id. 
at 999-1000.

The district court rejected the NCAA's contention that it 
had a "longstanding commitment to amateurism," 
concluding instead that the NCAA's definition of 
amateurism was "malleable," changing frequently over 
time in "significant and contradictory ways." Id. at 1000. 
The court suggested that, even today, the NCAA's 
definition of amateurism is inconsistent: although 
players generally cannot receive  [*1059]  compensation 
other than scholarships, tennis players are permitted to 
accept up to $10,000 in prize money before enrolling in 
college, and student-athletes are permitted to accept 
Pell grants even [**25]  when those grants raise their 
total financial aid package above their cost of 
attendance. Id. It thus concluded that amateurism was 
not, in fact, a "core principle[]" of the NCAA. Id.

The district court was not persuaded that amateurism is 
the primary driver of consumer demand for college 
sports—but it did find that amateurism serves some 
procompetitive purposes. The court first concluded that 
consumers are primarily attracted to college sports for 
reasons unrelated to amateurism, such as loyalty to 
their alma mater or affinity for the school in their region 
of the country. Id. at 977-78. It also found much of the 
NCAA's evidence about amateurism unreliable. For 
example, the NCAA provided a survey conducted by Dr. 
J. Michael Dennis, a "survey research expert," which 
purported to show that Americans "generally oppose[] 
the idea of paying college football and basketball 
players." Id. at 975. The court deemed the Dennis 
survey "unpersuasive" for a couple reasons, one of 
which was that it believed the survey's initial question 
skewed the results by priming respondents to think 
about illicit payments to student-athletes rather than the 
possibility of allowing athletes to be paid. Id.
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But the district court [**26]  ultimately found that the 
NCAA's "current understanding of amateurism" plays 
some role in preserving "the popularity of the NCAA's 
product." Id. at 1005. It found that the NCAA's current 
rules serve a procompetitive benefit by promoting this 
understanding of amateurism, which in turn helps 
preserve consumer demand for college sports.

(2) Competitive Balance. The NCAA argued before the 
district court that restricting compensation to student-
athletes helps level the playing field between FBS and 
Division I schools in recruiting, thereby maintaining 
competitive balance among those schools' football and 
basketball teams. Id. at 1001-02.

The district court acknowledged that promoting 
competitive balance could be a valid procompetitive 
purpose under the antitrust laws, but it concluded that 
the challenged NCAA rules do not promote competitive 
balance. The court noted that numerous economists 
have studied the NCAA over the years and that "nearly 
all" of them have concluded that the NCAA's 
compensation rules do not promote competitive 
balance. Id. at 978. The court also explained that 
although the NCAA forbids its member schools to pay 
student-athletes anything beyond a fixed scholarship, it 
allows schools to spend as [**27]  much as they like on 
other aspects of their athletic programs, such as 
coaching, facilities, and the like, which "negate[s] 
whatever equalizing effect the NCAA's restraints on 
student-athlete compensation might have once had." Id. 
at 1002. The court concluded that competitive balance 
was thus not a viable justification for restricting student-
athlete compensation.

(3) Integrating Academics and Athletics. The NCAA's 
third procompetitive justification for its restraints on 
student-athlete compensation was that these restraints 
integrate academics and athletics and thereby "improve 
the quality of educational services provided to student-
athletes." Id. According to the NCAA, student-athletes 
derive long-term benefits from participating fully in 
academic life at their schools, which the compensation 
rules encourage them to do. Id. at 979-80.

The district court allowed that this was a viable 
procompetitive justification for the  [*1060]  NCAA's 
regulating the college education market, but it 
concluded that most of the benefits of academic and 
athletic "integration" are not the result of the NCAA's 
rules restricting compensation. Rather, these benefits 
are achieved by other NCAA rules—such as those 
requiring student-athletes to [**28]  attend class, 

prohibiting athletes-only dorms, and forbidding student-
athletes to practice more than a certain number of hours 
per week. Id. at 980. The court explained that the only 
way in which the compensation rules might facilitate the 
integration of athletics and academics is that, by 
prohibiting student-athletes from being paid large sums 
of money not available to ordinary students, the rules 
prevent the creation of a social "wedge" between 
student-athletes and the rest of the student body. Id. at 
980, 1003. It held, however, that even though the 
avoidance of such a "wedge" is a legitimate 
procompetitive goal, it does not justify a total, "sweeping 
prohibition" on paying student-athletes for the use of 
their NILs. Id. at 1003.

(4) Increasing Output. The fourth and final 
procompetitive justification alleged by the NCAA was 
that the restraints on student-athlete compensation 
"increase output" in the college education market by 
increasing the available opportunities for students to 
play FBS football or Division I basketball. Id. at 1003-04. 
The NCAA contended that its rules accomplish this goal 
by attracting schools with a philosophical commitment to 
amateurism to compete in Division I and by enabling 
schools to compete in [**29]  Division I that otherwise 
could not afford to do so. Id. at 1004.

The district court rejected this justification. The court 
found the idea that schools join Division I because of a 
philosophical commitment to amateurism "implausible," 
noting that some major-conference schools had lobbied 
to change the NCAA's scholarship rules to raise 
compensation limits. Id. at 981. The court also explained 
that schools in FCS, Division II, and Division III are 
subject to the same amateurism rules as Division I 
schools, making it unlikely that schools choose to join 
Division I because of the amateurism rules. Id.

The court likewise found no support in the record for the 
notion that the NCAA's compensation rules enable more 
schools to compete in Division I. The court found that, 
because Division I schools do not share revenue, there 
is no reason to believe that the cost savings from not 
paying student-athletes are being used to fund 
additional scholarships at low-revenue schools or to 
enable those schools to join Division I. Id. at 1004. The 
court also noted that the plaintiffs were not seeking to 
require that all schools pay their student-athletes; rather, 
they sought an injunction permitting schools to do so. 
Schools that could [**30]  not afford to pay their student-
athletes would not need to do so if the plaintiffs 
prevailed and would therefore not be driven out of 
Division I by a ruling in the plaintiffs' favor. Id.
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c. Less restrictive alternatives

Having found that the NCAA had presented two 
procompetitive justifications for "circumscribed" limits on 
student-athlete compensation—i.e., increasing 
consumer demand for college sports and preventing the 
formation of a "wedge" between student-athletes and 
other students—the court proceeded to the third and 
final step of the Rule of Reason, where it considered 
whether there were means of achieving the NCAA's 
procompetitive purposes that were "substantially less 
restrictive" than a total ban on compensating student-
athletes for use of their NILs. Id. at 1004-05.

The court held that the plaintiffs had identified two 
legitimate, less restrictive alternatives to the current 
NCAA rules:  [*1061]  (1) allowing schools to award 
stipends to student-athletes up to the full cost of 
attendance, thereby making up for any "shortfall" in their 
grants-in-aid, and (2) permitting schools to hold a 
portion of their licensing revenues in trust, to be 
distributed to student-athletes in equal shares after they 
leave [**31]  college.8 Id. at 1005-06. The court 
determined that neither of these alternatives to the total 
ban on NIL compensation would undermine the NCAA's 
procompetitive purposes. The court also held that it 
would be permissible for the NCAA to prohibit schools 
from funding these stipends or trusts with anything other 
than revenue derived from the use of players' NILs. Id. 
at 1005.

After entering judgment for the plaintiffs on their antitrust 
claims, the district court permanently enjoined the 
NCAA from prohibiting its member schools from (1) 
compensating FBS football and Division I men's 
basketball players for the use of their NILs by awarding 
them grants-in-aid up to the full cost of attendance at 
their respective schools, or (2) paying up to $5,000 per 
year in deferred compensation to FBS football and 
Division I men's basketball players for the use of their 
NILs, through trust funds distributable after they leave 
school. The NCAA timely appealed, [**32]  and we have 
jurisdiction under 28 U.S.C. § 1291.
II

8 The district court rejected a third proposal: permitting 
student-athletes to receive compensation from school-
approved endorsements. O'Bannon, 7 F. Supp. 3d at 984. The 
court found that this proposal would undermine the NCAA's 
efforts to protect its student-athletes from commercial 
exploitation. Id.

HN2 We review the district court's findings of fact after 
the bench trial for clear error and review the district 
court's conclusions of law de novo. FTC v. BurnLounge, 
Inc., 753 F.3d 878, 883 (9th Cir. 2014). Our clear-error 
review of the district court's findings of fact is 
"deferential"; "we will accept the district court's findings 
of fact unless we are left with the definite and firm 
conviction that a mistake has been committed." Id. 
(alteration and internal quotation marks omitted).
III

On appeal, the NCAA contends that the plaintiffs' 
Sherman Act claim fails on the merits, but it also argues 
that we are precluded altogether from reaching the 
merits, for three independent reasons: (1) The Supreme 
Court held in National Collegiate Athletic Ass'n v. Board 
of Regents, 468 U.S. 85, 104 S. Ct. 2948, 82 L. Ed. 2d 
70 (1984), that the NCAA's amateurism rules are "valid 
as a matter of law"; (2) the compensation rules at issue 
here are not covered by the Sherman Act at all because 
they do not regulate commercial activity; and (3) the 
plaintiffs have no standing to sue under the Sherman 
Act because they have not suffered "antitrust injury." We 
find none of these three arguments persuasive.
A. Board of Regents Did Not Declare the NCAA's 
Amateurism Rules "Valid as a Matter of Law"

We consider, first, the NCAA's claim that, under [**33]  
Board of Regents, all NCAA amateurism rules are "valid 
as a matter of law."

Board of Regents concerned the NCAA's then-prevailing 
rules for televising college football games. The rules 
allowed television networks to negotiate directly with 
schools and conferences for the right to televise games, 
but they imposed caps on the total number of games 
that could be broadcast on television each year and the 
number of games that any particular school could 
televise. Id. at 91-94.  [*1062]  The University of 
Oklahoma and the University of Georgia challenged this 
regime as an illegal restraint of trade under Section 1.

The Court observed that the television rules resembled 
two kinds of agreements that are ordinarily considered 
per se unlawful when made among horizontal 
competitors in the same market: a price-fixing 
agreement (in that the rules set a minimum aggregate 
price that the television networks were required to pay 
the NCAA's members) and an output-restriction 
agreement (in that the rules artificially capped the 
number of televised game licenses for sale). Id. at 99-
100. But it concluded that applying a per se rule of 
invalidity to the NCAA's television rules would be 
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"inappropriate" because college football is "an 
industry [**34]  in which horizontal restraints on 
competition are essential if the product is to be available 
at all." Id. at 100-01. The Court elaborated:

What the NCAA and its member institutions market 
in this case is competition itself—contests between 
competing institutions. Of course, this would be 
completely ineffective if there were no rules on 
which the competitors agreed to create and define 
the competition to be marketed. A myriad of rules 
affecting such matters as the size of the field, the 
number of players on a team, and the extent to 
which physical violence is to be encouraged or 
proscribed, all must be agreed upon, and all 
restrain the manner in which institutions compete. 
Moreover, the NCAA seeks to market a particular 
brand of football—college football. . . . In order to 
preserve the character and quality of th[is] 
"product," athletes must not be paid, must be 
required to attend class, and the like. And the 
integrity of the "product" cannot be preserved 
except by mutual agreement; if an institution 
adopted such restrictions unilaterally, its 
effectiveness as a competitor on the playing field 
might soon be destroyed. Thus, the NCAA plays a 
vital role in enabling college football to preserve its 
character, [**35]  and as a result enables a product 
to be marketed which might otherwise be 
unavailable. In performing this role, its actions 
widen consumer choice—not only the choices 
available to sports fans but also those available to 
athletes—and hence can be viewed as 
procompetitive.

Id. at 101-02 (emphasis added). The Court held that the 
NCAA's rules should therefore be analyzed under the 
Rule of Reason.

Applying the Rule of Reason, the Court struck down the 
television rules on the ground that they did not serve 
any legitimate procompetitive purpose. Id. at 113-20. It 
then concluded its opinion by stating:

The NCAA plays a critical role in the maintenance 
of a revered tradition of amateurism in college 
sports. There can be no question but that it needs 
ample latitude to play that role, or that the 
preservation of the student-athlete in higher 
education adds richness and diversity to 
intercollegiate athletics and is entirely consistent 
with the goals of the Sherman Act. But consistent 
with the Sherman Act, the role of the NCAA must 

be to preserve a tradition that might otherwise die; 
rules that restrict output are hardly consistent with 
this role. Today we hold only that the record 
supports the District Court's conclusion [**36]  that 
by curtailing output and blunting the ability of 
member institutions to respond to consumer 
preference, the NCAA has restricted rather than 
enhanced the place of intercollegiate athletics in the 
Nation's life.

Id. at 120 (emphasis added).

 [*1063]  Quoting heavily from the language in Board of 
Regents that we have emphasized, the NCAA contends 
that any Section 1 challenge to its amateurism rules 
must fail as a matter of law because the Board of 
Regents Court held that those rules are presumptively 
valid. We disagree.

The Board of Regents Court certainly discussed the 
NCAA's amateurism rules at great length, but it did not 
do so in order to pass upon the rules' merits, given that 
they were not before the Court. Rather, the Court 
discussed the amateurism rules for a different and 
particular purpose: to explain why NCAA rules should 
be analyzed under the Rule of Reason, rather than held 
to be illegal per se. The point was a significant one. 
Naked horizontal agreements among competitors to fix 
the price of a good or service, or to restrict their output, 
are usually condemned as per se unlawful. See, e.g., 
United States v. Trenton Potteries Co., 273 U.S. 392, 
398, 47 S. Ct. 377, 71 L. Ed. 700 (1927); see also, e.g., 
Broad. Music, Inc. v. CBS, Inc., 441 U.S. 1, 19-20, 99 S. 
Ct. 1551, 60 L. Ed. 2d 1 (1979) (arrangements that 
"almost always tend to restrict competition and decrease 
output" are [**37]  usually per se illegal). The Board of 
Regents Court decided, however, that because college 
sports could not exist without certain horizontal 
agreements, NCAA rules should not be held per se 
unlawful even when—like the television rules in Board of 
Regents—they appear to be pure "restraints on the 
ability of member institutions to compete in terms of 
price and output." Bd. of Regents, 468 U.S. at 103.

Board of Regents, in other words, did not approve the 
NCAA's amateurism rules as categorically consistent 
with the Sherman Act. Rather, it held that, because 
many NCAA rules (among them, the amateurism rules)9 

9 Importantly, the Court was quite [**38]  clear that the 
preservation of amateurism, standing alone, was not the 
justification for its decision to reject a per se analysis. Bd. of 
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are part of the "character and quality of the [NCAA's] 
'product,'" id. at 102, no NCAA rule should be 
invalidated without a Rule of Reason analysis. The 
Court's long encomium to amateurism, though 
impressive-sounding, was therefore dicta. To be sure, 
"[w]e do not treat considered dicta from the Supreme 
Court lightly"; such dicta should be accorded 
"appropriate deference." United States v. Augustine, 
712 F.3d 1290, 1295 (9th Cir. 2013). Where applicable, 
we will give the quoted passages from Board of Regents 
that deference. But we are not bound by Board of 
Regents to conclude that every NCAA rule that 
somehow relates to amateurism is automatically valid.

What is more, even if the language in Board of Regents 
addressing amateurism were not dicta, it would not 
support the tremendous weight that the NCAA seeks to 
place upon it. The Court's opinion supports the 
proposition that the preservation of amateurism is a 
legitimate procompetitive purpose for the NCAA to 
pursue, but the NCAA is not asking us to find merely 
that its amateurism rules are procompetitive; rather, it 
asks us to hold that those rules are essentially exempt 
from antitrust scrutiny.10 Nothing in Board of Regents 
supports such an exemption. To say that the NCAA's 
amateurism rules are procompetitive,  [*1064]  as Board 
of Regents did, is not to say that they are automatically 
lawful; a restraint that serves a procompetitive purpose 
can still be invalid under the Rule of Reason if a 
substantially less restrictive rule would further the same 
objectives equally well. See Bd. of Regents, 468 U.S. at 
101 n.23 ("While [**39]  as the guardian of an important 
American tradition, the NCAA's motives must be 
accorded a respectful presumption of validity, it is 
nevertheless well settled that good motives will not 
validate an otherwise anticompetitive practice.").

The NCAA cites decisions of three of our sister circuits, 
claiming that each adopted its view of Board of Regents. 
Two of these three cases, however, ultimately subjected 
the NCAA's rules to Rule of Reason scrutiny—the very 
approach we adopt today. See Smith v. NCAA, 139 

Regents, 468 U.S. at 100-01 ("This decision [not to apply a per 
se rule] is not based on . . . our respect for the NCAA's historic 
role in the preservation and encouragement of intercollegiate 
amateur athletics.").

10 The NCAA appears at some places in its briefs to concede 
that the amateurism rules are subject to Rule of Reason 
analysis and merely to argue that Board of Regents "dictates 
the outcome" of that analysis. But we see no distinction 
between that position and an argument for blanket antitrust 
immunity.

F.3d 180, 186 (3d Cir. 1998), vacated on other grounds 
by NCAA v. Smith, 525 U.S. 459, 119 S. Ct. 924, 142 L. 
Ed. 2d 929 (1999); McCormack v. NCAA, 845 F.2d 
1338, 1344-45 (5th Cir. 1988). Only one—the Seventh 
Circuit's decision in Agnew v. NCAA, 683 F.3d 328 (7th 
Cir. 2012)—comes close to agreeing with the NCAA's 
interpretation of Board of Regents, and we find it 
unpersuasive.

In Agnew, two former college football players who lost 
their scholarships challenged certain NCAA rules that 
prohibited schools from offering multi-year scholarships 
and capped the number of football scholarships each 
school could [**40]  offer. Id. at 332-33. The Agnew court 
read Board of Regents broadly and concluded that, 
"when an NCAA bylaw is clearly meant to help maintain 
the 'revered tradition of amateurism in college sports' or 
the 'preservation of the student-athlete in higher 
education,' the bylaw [should] be presumed 
procompetitive." Id. at 342-43 (quoting Bd. of Regents, 
468 U.S. at 120). The court concluded, however, that 
the scholarship limitations that were before it did not 
"implicate the preservation of amateurism," since 
awarding more or longer scholarships to college 
athletes would not change their status as amateurs. Id. 
at 344. Thus, no "procompetitive presumption" applied 
to the scholarship rules. Id. at 345. Instead of dismissing 
the plaintiffs' antitrust claims on the merits, the court 
dismissed them on the unrelated ground that the 
plaintiffs had failed to plead the existence of a 
cognizable market. Id.

Like the amateurism language in Board of Regents, 
Agnew's "procompetitive presumption" was dicta that 
was ultimately unnecessary to the court's resolution of 
that case. But we would not adopt the Agnew 
presumption even if it were not dicta. Agnew's analysis 
rested on the dubious proposition that in Board of 
Regents, the Supreme Court "blessed" NCAA rules 
that [**41]  were not before it, and did so to a sufficient 
degree to virtually exempt those rules from antitrust 
scrutiny. Id. at 341. We doubt that was the Court's 
intent, and we will not give such an aggressive 
construction to its words.

In sum, we accept Board of Regents' guidance as 
informative with respect to the procompetitive purposes 
served by the NCAA's amateurism rules, but we will go 
no further than that. The amateurism rules' validity must 
be proved, not presumed.
B. The Compensation Rules Regulate "Commercial 
Activity"
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The NCAA next argues that we cannot reach the merits 
of the plaintiffs' Sherman Act claim because the 
compensation rules are not subject to the Sherman Act 
at all. The NCAA points out that Section 1 of the 
Sherman Act applies only to "restraint[s] of trade or 
commerce," 15 U.S.C. § 1, and claims that its 
compensation rules are  [*1065]  mere "eligibility rules" 
that do not regulate any "commercial activity."

This argument is not credible. Although restraints that 
have no effect on commerce are indeed exempt from 
Section 1, the modern legal understanding of 
"commerce" is broad, "including almost every activity 
from which the actor anticipates economic gain." Phillip 
Areeda & Herbert Hovenkamp, Antitrust Law: An 
Analysis of Antitrust [**42]  Principles and Their 
Application, ¶ 260b (4th ed. 2013). That definition surely 
encompasses the transaction in which an athletic recruit 
exchanges his labor and NIL rights for a scholarship at a 
Division I school because it is undeniable that both 
parties to that exchange anticipate economic gain from 
it. See, e.g., Agnew, 683 F.3d at 340 ("No 
knowledgeable observer could earnestly assert that big-
time college football programs competing for highly 
sought-after high school football players do not 
anticipate economic gain from a successful recruiting 
program."). Moreover, Board of Regents' discussion of 
the procompetitive justifications for NCAA amateurism 
rules shows that the Court "presume[d] the applicability 
of the Sherman Act to NCAA bylaws, since no 
procompetitive justifications would be necessary for 
noncommercial activity to which the Sherman Act does 
not apply." Id. at 339.

It is no answer to these observations to say, as the 
NCAA does in its briefs, that the compensation rules are 
"eligibility rules" rather than direct restraints on the terms 
of agreements between schools and recruits. True 
enough, the compensation rules are written in the form 
of eligibility rules; they provide that an athlete who 
receives compensation [**43]  other than the 
scholarships specifically permitted by the NCAA loses 
his eligibility for collegiate sports. The mere fact that a 
rule can be characterized as an "eligibility rule," 
however, does not mean the rule is not a restraint of 
trade; were the law otherwise, the NCAA could insulate 
its member schools' relationships with student-athletes 
from antitrust scrutiny by renaming everyrule governing 
student-athletes an "eligibility rule." The antitrust laws 
are not to be avoided by such "clever manipulation of 
words." Simpson v. Union Oil Co. of Cal., 377 U.S. 13, 
21-22, 84 S. Ct. 1051, 12 L. Ed. 2d 98 (1964).

In other words, the substance of the compensation rules 
matters far more than how they are styled. And in 
substance, the rules clearly regulate the terms of 
commercial transactions between athletic recruits and 
their chosen schools: a school may not give a recruit 
compensation beyond a grant-in-aid, and the recruit 
may not accept compensation beyond that limit, lest the 
recruit be disqualified and the transaction vitiated. The 
NCAA's argument that its compensation rules are 
"eligibility" restrictions, rather than substantive 
restrictions on the price terms of recruiting agreements, 
is but a sleight of hand. There is real money at issue 
here.

As the NCAA points out, two [**44]  circuits have held 
that certain NCAA rules are noncommercial in nature. In 
Smith v. NCAA, the Third Circuit dismissed a student-
athlete's challenge to the NCAA's "Postbaccalaureate 
Bylaw," which prohibited athletes from participating in 
athletics at postgraduate schools other than their 
undergraduate schools, on the grounds that the 
Sherman Act did not apply to that Bylaw. The Smith 
court held that eligibility rules such as the 
Postbaccalaureate Bylaw "are not related to the NCAA's 
commercial or business activities. Rather than intending 
to provide the NCAA with a commercial advantage, the 
eligibility rules primarily seek to ensure fair competition 
in intercollegiate athletics." Smith, 139 F.3d at 185.

The Sixth Circuit, meanwhile, held in Bassett v. NCAA, 
528 F.3d 426, 430, 433  [*1066]  (6th Cir. 2008), that the 
NCAA's rules against giving recruits "improper 
inducements" were "explicitly noncommercial." The 
court explained:

In fact, th[e]se rules are anti-commercial and 
designed to promote and ensure competitiveness 
amongst NCAA member schools. Violation of the 
applicable NCAA rules gives the violator a decided 
competitive advantage in recruiting and retaining 
highly prized student athletes. It also violates the 
spirit of amateur athletics by providing remuneration 
to athletes [**45]  in exchange for their commitments 
to play for the violator's football program. Finally, 
violators of these rules harm the student-athlete 
academically when coaches and assistants 
complete coursework on behalf of the student-
athlete.

Id. at 433.

Neither Smith nor Bassett convinces us that the NCAA's 
compensation rules are noncommercial. The 
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Postbaccalaureate Bylaw challenged in Smith was a 
true "eligibility" rule, akin to the rules limiting the number 
of years that student-athletes may play collegiate sports 
or requiring student-athletes to complete a certain 
number of credit hours each semester. As the Smith 
court expressly noted, the Postbaccalaureate Bylaw 
was "not related to the NCAA's commercial or business 
activities." Smith, 139 F.3d at 185. By contrast, the rules 
here—which regulate what compensation NCAA 
schools may give student-athletes, and how much—do 
relate to the NCAA's business activities: the labor of 
student-athletes is an integral and essential component 
of the NCAA's "product," and a rule setting the price of 
that labor goes to the heart of the NCAA's business. 
Thus, the rules at issue here are more like rules 
affecting the NCAA's dealings with its coaches or with 
corporate business partners—which [**46]  courts have 
held to be commercial—than they are like the Bylaw 
challenged in Smith. See Bd. of Regents, 468 U.S. at 
104-13 (applying Sherman Act to rules governing NCAA 
members' contracts with television networks); Law v. 
NCAA, 134 F.3d 1010, 1024 (10th Cir. 1998) (applying 
Sherman Act to NCAA rules limiting compensation of 
basketball coaches).

Bassett cannot be distinguished here in the way that 
Smith can since it involved an NCAA rule relating to 
payments to athletic recruits, but we believe Bassett 
was simply wrong on this point. Bassett's reasoning, in 
fine, is that rules that seek to combat commercialism in 
college sports by preventing schools from competing to 
pay student-athletes cannot be considered restraints on 
"commerce." We simply cannot understand this logic. 
Rules that are "anti-commercial and designed to 
promote and ensure competitiveness," Bassett, 528 
F.3d at 433, surely affect commerce just as much as 
rules promoting commercialism. The intent behind the 
NCAA's compensation rules does not change the fact 
that the exchange they regulate—labor for in-kind 
compensation—is a quintessentially commercial 
transaction.

We therefore conclude that the NCAA's compensation 
rules are within the ambit of the Sherman Act.
C. The Plaintiffs Demonstrated that the Compensation 
Rules Cause Them [**47]  Injury in Fact

The NCAA's last argument antecedent to the merits is 
that the plaintiffs' Section 1 claim fails at the threshold 
because the plaintiffs have failed to show that they have 
suffered "antitrust injury." HN3 Antitrust injury is a 
heightened standing requirement that applies to private 
parties suing to enforce the antitrust laws. To satisfy the 

antitrust-injury requirement, a plaintiff must show "injury 
of the type the antitrust laws were intended to prevent 
and that flows from that which makes defendants' acts 
unlawful." Glen Holly  [*1067]  Entm't, Inc. v. Tektronix 
Inc., 343 F.3d 1000, 1007-08 (9th Cir. 2003) (quoting 
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 
477, 489, 97 S. Ct. 690, 50 L. Ed. 2d 701 (1977)) 
(internal quotation marks omitted).

Although the NCAA purports to be making an antitrust-
injury argument, it is mistaken. The NCAA has not 
contended that the plaintiffs' injuries are not "of the type 
the antitrust laws were intended to prevent." Rather, the 
NCAA has made a garden-variety standing argument: it 
alleges that the plaintiffs have not been injured in fact by 
the compensation rules because those rules do not 
deprive them of any NIL compensation they would 
otherwise receive. Addressing each of the potential 
markets for NIL rights that the district court identified, 
the NCAA argues that (1) there are no legally-
recognized NIL rights for participants [**48]  in live game 
broadcasts; (2) the NCAA's compensation rules do not 
deprive the plaintiffs of compensation for use of their 
NILs in video games because the NCAA no longer 
permits college sports video games to be made and has 
a separate policy forbidding the use of student-athletes' 
NILs in video games; and (3) the NCAA's licensing 
agreement for archival footage with T3Media does not 
deprive athletes of NIL compensation for archival 
footage because it prevents T3Media from licensing 
student-athletes' NILs while they are in school and 
requires the company to obtain consent once student-
athletes have left school.

We conclude that the plaintiffs have shown that they are 
injured in fact as a result of the NCAA's rules having 
foreclosed the market for their NILs in video games. We 
therefore do not reach the thornier questions of whether 
participants in live TV broadcasts of college sporting 
events have enforceable rights of publicity or whether 
the plaintiffs are injured by the NCAA's current licensing 
arrangement for archival footage.
1. Absent the NCAA's compensation rules, video game 
makers would negotiate with student-athletes for the 
right to use their NILs

As we have explained, the district [**49]  court found 
that, if permitted to do so, video game makers such as 
EA would negotiate with college athletes for the right to 
use their NILs in video games because these 
companies want to make games that are as realistic as 
possible. O'Bannon, 7 F. Supp. 3d at 970. The district 
court noted that EA currently negotiates with the NFL 
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and NBA players' unions for the right to use their 
members' NILs in pro sports video games. Id. The 
plaintiffs also put into evidence a copy of a 2005 
presentation by EA representatives to the NCAA, which 
stated that EA's inability to use college athletes' NILs 
was the "number one factor holding back NCAA video 
game growth."

The NCAA argues, however, that we cannot find that 
the plaintiffs have suffered an injury in fact based on lost 
compensation from video game companies because the 
NCAA has terminated its relationship with EA and is not 
currently working with any other video game maker.11 
We disagree. The district court found that it is entirely 
possible that the NCAA will resume its support for 
college sports video games at some point in the future, 
given that the NCAA found such games to be profitable 
in the past, id., and that finding of fact was not clearly 
erroneous. Given the NCAA's [**50]  previous, lengthy 
 [*1068]  relationship with EA and the other evidence 
presented, it was reasonable for the district court to 
conclude that the NCAA may well begin working with EA 
or another video game company in the future.12

Our conclusion is unaffected by the NCAA's claim that 
other [**51]  rules and policies, not directly at issue here, 
would forbid video game makers from using student-
athletes' NILs in their games if such games were to be 
made again. The NCAA did, after all, permit EA to 
continue making NCAA video games for some time after 
EA began incorporating recognizable player avatars into 
the games. Moreover, Joel Linzner, a EA executive, 

11 The NCAA also asserts before us that it has no intent to 
license its intellectual property for use in video games in the 
future, but we place no weight on that assertion. Statements in 
appellate briefs are not evidence. See, e.g., Kyocera Corp. v. 
Prudential-Bache Trade Servs., Inc., 341 F.3d 987, 1002 (9th 
Cir. 2003).

12 Even if the district court had not made this factual finding, 
we would be reluctant to conclude that the NCAA's current 
moratorium on college sports video games precludes the 
plaintiffs' suit. When a defendant has voluntarily ceased 
"allegedly improper behavior in response to a suit, but is free 
to return to it at any time," a challenge to the defendant's 
behavior is generally not considered moot unless "there is no 
reasonable expectation that the illegal action will recur." Native 
Vill. of Noatak v. Blatchford, 38 F.3d 1505, 1510 (9th Cir. 
1994). Under this logic, the NCAA's decision to terminate its 
relationship with video game companies should not moot the 
plaintiffs' video game-related claims or show that the NCAA's 
conduct does not injure the plaintiffs.

testified at trial that EA "made a long-sustained effort to 
work with the NCAA" to change the policy against using 
student-athletes' NILs, and that NCAA executives were 
"supportive" of the idea. It was not clearly erroneous for 
the district court to conclude on the basis of this 
evidence that the NCAA might well either change its 
policy barring the use of athletes' NILs in video games 
or decline to enforce it.
2. Whether the Copyright Act preempts right-of-publicity 
claims based on sports video games is tangential to this 
case and irrelevant to the plaintiffs' standing

In addition to arguing that its current policies against 
college sports video games defeat the plaintiffs' claims 
to standing, the NCAA also contends that there are legal 
barriers that would prevent the plaintiffs from being 
compensated by a video game maker. 
Specifically, [**52]  the NCAA argues that the Copyright 
Act would preempt any right-of-publicity claim arising 
out of the use of those NILs in sports video games.13 
Thus, the NCAA maintains, if it were to resume its 
support for college sports video games and permit video 
game companies to use student-athletes' NILs, the 
video game makers would not pay student-athletes for 
their NILs; rather, they could use the NILs for free.

We decline to consider this argument, for two reasons. 
First, it is convoluted and far afield from the main issues 
in this case. The NCAA asks us to decide whether, 
assuming that EA or some other video game company 
were to make a college sports video game that 
incorporated student-athletes' NILs and then refuse to 
pay student-athletes for those NILs, the game maker 
would have a viable Copyright Act defense to a right-of-
publicity [**53]  lawsuit brought by the athletes. That 
question is a complex one, implicating both Section 301 
of the Copyright Act, 17 U.S.C. § 301, which expressly 
preempts certain common-law claims, and a murky 
body of case law holding that, in some circumstances, 
the Act impliedly preempts claims that fall  [*1069]  
outside of Section 301's scope. See, e.g., Facenda v. 
NFL Films, Inc., 542 F.3d 1007, 1028-32 (3d Cir. 2008) 
(suggesting, on the basis of a conflict preemption 

13 The NCAA also argues that the First Amendment would 
preclude any right-of-publicity claim arising out of a sports 
video game. We rejected that argument in Keller, 724 F.3d at 
1284, and we will not consider it further in this appeal. Accord 
Hart v. Electronic Arts, Inc., 717 F.3d 141, 170 (3d Cir. 2013) 
(holding that "the NCAA Football . . . games at issue in this 
case do not sufficiently transform [student-athletes'] identit[ies] 
to escape [a] right of publicity claim").
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analysis, that federal copyright law can "impliedly 
preempt[]" right-of-publicity claims). It is scarcely fit for 
resolution within the confines of a standing inquiry in an 
antitrust suit between the NCAA and its student-athletes 
that involves neither EA nor any other video game 
company as a party. Should a college sports video 
game be made in the future and the right-of-publicity 
suit envisioned by the NCAA come to pass, the court 
hearing that suit will be in a far better position to resolve 
the question of Copyright Act preemption than we are.

Second and more importantly, the NCAA's argument 
about the Copyright Act, even if correct, is irrelevant to 
whether the plaintiffs lack standing. On the NCAA's 
interpretation of the Copyright Act, professional football 
and basketball players have no enforceable right-of-
publicity claims against [**54]  video game makers 
either—yet EA currently pays NFL and NBA players for 
the right to use their NILs in its video games. O'Bannon, 
7 F. Supp. 3d at 970. Thus, there is every reason to 
believe that, if permitted to do so, EA or another video 
game company would pay NCAA athletes for their NIL 
rights rather than test the enforceability of those rights in 
court. That the NCAA's rules deny the plaintiffs all 
opportunity to receive this compensation is sufficient to 
endow them with standing to bring this lawsuit. See 13A 
Charles Alan Wright & Arthur R. Miller, Federal Practice 
and Procedure § 3531.4 (3d ed. 1998) ("[L]oss of an 
opportunity may constitute injury, even though it is not 
certain that any benefit would have been realized if the 
opportunity had been accorded." (collecting cases)); cf., 
e.g., United States v. Students Challenging Regulatory 
Agency Procedures (SCRAP), 412 U.S. 669, 689 n.14, 
93 S. Ct. 2405, 37 L. Ed. 2d 254 (1973) (rejecting the 
government's argument that standing should be limited 
"to those who have been 'significantly' affected by 
agency action"); Preminger v. Peake, 552 F.3d 757, 763 
(9th Cir. 2008) ("The injury may be minimal.").

* * *

Because the plaintiffs have shown that, absent the 
NCAA's compensation rules, video game makers would 
likely pay them for the right to use their NILs in college 
sports video games, the plaintiffs have satisfied the 
requirement of injury in fact and, by extension, [**55]  the 
requirement of antitrust injury.
IV

Having rejected all of the NCAA's preliminary legal 
arguments, we proceed to review the plaintiffs' Section 1 
claim on the merits. Although in another context the 
NCAA's decision to value student-athletes' NIL at zero 

might be per se illegal price fixing, we are persuaded—
as was the Supreme Court in Board of Regents and the 
district court here—that the appropriate rule is the Rule 
of Reason. As the Supreme Court observed, the NCAA 
"market[s] a particular brand . . . [that] makes it more 
popular than professional sports to which it might 
otherwise be comparable." Board of Regents, 468 U.S. 
at 101-02. Because the "integrity of the 'product' cannot 
be preserved except by mutual agreement," "restraints 
on competition are essential if the product is to be 
available at all." Id. at 101, 102; see also id. at 117 ("Our 
decision not to apply a per se rule to this case rests in 
large part on our recognition that a certain degree of 
cooperation is necessary if the type of competition that 
[the NCAA] and its member institutions seek to market 
is to be preserved." (footnote omitted)).

 [*1070]  Like the district court, HN4 we follow the three-
step framework of the Rule of Reason: "[1] The plaintiff 
bears the initial burden of showing that the 
restraint [**56]  produces significant anticompetitive 
effects within a relevant market. [2] If the plaintiff meets 
this burden, the defendant must come forward with 
evidence of the restraint's procompetitive effects. [3] 
The plaintiff must then show that any legitimate 
objectives can be achieved in a substantially less 
restrictive manner." Tanaka v. Univ. of S. Cal., 252 F.3d 
1059, 1063 (9th Cir. 2001) (citations and internal 
quotation marks omitted).
A. Significant Anticompetitive Effects Within a Relevant 
Market

As we have recounted, the district court made the 
following factual findings: (1) that a cognizable "college 
education market" exists, wherein colleges compete for 
the services of athletic recruits by offering them 
scholarships and various amenities, such as coaching 
and facilities; (2) that if the NCAA's compensation rules 
did not exist, member schools would compete to offer 
recruits compensation for their NILs; and (3) that the 
compensation rules therefore have a significant 
anticompetitive effect on the college education market, 
in that they fix an aspect of the "price" that recruits pay 
to attend college (or, alternatively, an aspect of the price 
that schools pay to secure recruits' services). These 
findings have substantial support in the record.

 [**57] By and large, the NCAA does not challenge the 
district court's findings. It does not take issue with the 
way that the district court defined the college education 
market. Nor does it appear to dispute the district court's 
conclusion that the compensation rules restrain the 
NCAA's member schools from competing with each 
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other within that market, at least to a certain degree. 
Instead, the NCAA makes three modest arguments 
about why the compensation rules do not have a 
significant anticompetitive effect. First, it argues that 
because the plaintiffs never showed that the rules 
reduce output in the college education market, the 
plaintiffs did not meet their burden of showing a 
significant anticompetitive effect. Second, it argues that 
the rules have no anticompetitive effect because 
schools would not pay student-athletes anything for their 
NIL rights in any event, given that those rights are worth 
nothing. And finally, the NCAA argues that even if the 
district court was right that schools would pay student-
athletes for their NIL rights, any such payments would 
be small, which means that the compensation rules' 
anticompetitive effects cannot be considered significant.

We can dispose of the [**58]  first two arguments 
quickly. First, the NCAA's contention that the plaintiffs' 
claim fails because they did not show a decrease in 
output in the college education market is simply 
incorrect. Here, the NCAA argues that output in the 
college education market "consists of opportunities for 
student-athletes to participate in FBS football or Division 
I men's basketball," and it quotes the district court's 
finding that these opportunities have "increased steadily 
over time." See O'Bannon, 7 F. Supp. 3d at 981. But 
this argument misses the mark. Although output 
reductions are one common kind of anticompetitive 
effect in antitrust cases, a "reduction in output is not the 
only measure of anticompetitive effect." Areeda & 
Hovenkamp ¶ 1503b(1) (emphasis added).

HN5 The "combination[s] condemned by the [Sherman] 
Act" also include "price-fixing . . . by purchasers" even 
though "the persons specially injured . . . are sellers, not 
customers or consumers." Mandeville Island Farms, Inc. 
v. Am. Crystal Sugar Co., 334 U.S. 219, 235, 68 S. Ct. 
996, 92 L. Ed. 1328 (1948). At trial, the plaintiffs 
demonstrated that the  [*1071]  NCAA's compensation 
rules have just this kind of anticompetitive effect: they fix 
the price of one component of the exchange between 
school and recruit, thereby precluding competition 
among schools with respect to that component. The 
district court [**59]  found that although consumers of 
NCAA football and basketball may not be harmed 
directly by this price-fixing, the "student-athletes 
themselves are harmed by the price-fixing agreement 
among FBS football and Division I basketball schools." 
O'Bannon, 7 F. Supp. 3d at 972-73. The athletes accept 
grants-in-aid, and no more, in exchange for their athletic 
performance, because the NCAA schools have agreed 
to value the athletes' NILs at zero, "an anticompetitive 

effect."14 Id. at 973. This anticompetitive effect satisfied 
the plaintiffs' initial burden under the Rule of Reason. Cf. 
Cal. Dental Ass'n v. FTC, 526 U.S. 756, 777, 119 S. Ct. 
1604, 143 L. Ed. 2d 935 (1999) ("[R]aising price, 
reducing output, and dividing markets have the same 
anticompetitive effects." (quoting Gen. Leaseways, Inc. 
v. Nat'l Truck Leasing Ass'n, 744 F.2d 588, 594-95 (7th 
Cir. 1984))).

Second, the NCAA's argument that student-athletes' 
NILs are, in fact, worth nothing is simply a repackaged 
version of its arguments about injury in fact, [**60]  which 
we have rejected.

Finally, we reject the NCAA's contention that any NIL 
compensation that student-athletes might receive in the 
absence of its compensation rules would be de minimis 
and that the rules therefore do not significantly affect 
competition in the college education market. This "too 
small to matter" argument is incompatible with the 
Supreme Court's holding in Catalano, Inc. v. Target 
Sales, Inc., 446 U.S. 643, 100 S. Ct. 1925, 64 L. Ed. 2d 
580 (1980) (per curiam). In Catalano, a group of beer 
retailers sued a group of beer wholesalers, alleging that 
the wholesalers had secretly agreed to end their 
customary practice of extending the retailers interest-
free credit for roughly a month after the delivery of beer. 
Id. at 644. The Court unanimously held that this 
agreement was unlawful per se. It reasoned that the 
agreement was clearly a means of "extinguishing one 
form of [price] competition among the sellers," given that 
credit terms were part of the price of the beer, and that 
the agreement was therefore tantamount to price-fixing. 
Id. at 649. The Court was not concerned with whether 
the agreement affected the market adversely: "It is no 
excuse that the prices fixed are themselves 
reasonable." Id. at 647.

The NCAA's compensation rules function in much the 
same way as the agreement [**61]  at issue in Catalano: 
they "extinguish[] one form of competition" among 
schools seeking to land recruits. We acknowledge that 
Catalano was a per se case in which the Court did not 
analyze the anticompetitive effect of the wholesalers' 

14 As we have explained, the district court alternatively 
characterized student-athletes as buyers of educational 
services from a cartel rather than sellers of labor to a 
monopsony. This different way of describing the college 
education market did not alter either the district court's 
analysis of how the market functioned or its assessment that 
student-athletes are harmed by the NCAA's compensation 
rules. O'Bannon, 7 F. Supp. 3d at 973, 991-93.
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agreement in detail,15 but the decision nonetheless 
indicates that an antitrust court should not dismiss an 
anticompetitive price-fixing agreement as benign simply 
because the agreement relates only to one component 
of an overall price. That proposition  [*1072]  finds further 
support in Board of Regents: in Board of Regents, a 
Rule of Reason case, the Court held that the NCAA's 
television plan had "a significant potential for 
anticompetitive effects" without delving into the details of 
exactly how much the plan restricted output of televised 
games or how much it fixed the price of TV contracts. 
468 U.S. at 104-05. While the precise value of NIL 
compensation is uncertain, at this point in the analysis 
and in light of Catalano and Board of Regents, we 
conclude that the plaintiffs have met their burden at the 
first step of the Rule of Reason by showing that the 
NCAA's compensation rules fix the price of one 
component (NIL rights) of the bundle that schools 
provide to recruits.

Because we agree with the district court that the 
compensation rules have a significant anticompetitive 
effect on the college education market, we proceed to 
consider the procompetitive justifications the NCAA 
proffers for those rules.
B. Procompetitive Effects

As discussed above, the NCAA offered the district court 
four procompetitive justifications for the compensation 
rules: (1) promoting amateurism, (2) promoting 
competitive balance among NCAA schools, (3) 
integrating student-athletes with their schools' academic 
community, and (4) increasing output in the college 
education market. The district court accepted the first 
and third and rejected the other two.

Although the NCAA's briefs state in passing that the 
district court erred in failing to "credit all four 
justifications fully," the NCAA focuses its arguments to 
this court entirely on the first proffered justification—the 
promotion of amateurism. We therefore accept the 
district court's factual findings that the compensation 
rules do not promote competitive balance, that they do 
not increase output in the [**63]  college education 
market, and that they play a limited role in integrating 
student-athletes with their schools' academic 
communities, since we have been offered no meaningful 
argument that those findings were clearly erroneous. 

15 Indeed, [**62]  the Catalano defendants declined to 
"suggest a procompetitive justification for [their] horizontal 
agreement to fix credit." Catalano, 446 U.S. at 646 n.8.

See, e.g., Md. Cas. Co. v. Knight, 96 F.3d 1284, 1291 
(9th Cir. 1996).

The district court acknowledged that the NCAA's current 
rules promote amateurism, which in turn plays a role in 
increasing consumer demand for college sports. 
O'Bannon, 7 F. Supp. 3d at 978. The NCAA does not 
challenge that specific determination, but it argues to us 
that the district court gave the amateurism justification 
short shrift, in two respects. First, it claims that the 
district court erred by focusing solely on the question of 
whether amateurism increases consumers' (i.e., fans') 
demand for college sports and ignoring the fact that 
amateurism also increases choice for student-athletes 
by giving them "the only opportunity [they will] have to 
obtain a college education while playing competitive 
sports as students." Second, it faults the district court for 
being inappropriately skeptical of the NCAA's historical 
commitment to amateurism. Although we might have 
credited the depth of the NCAA's devotion to 
amateurism differently, these arguments do not 
persuade us that [**64]  the district court clearly erred.

The NCAA is correct that a restraint that broadens 
choices can be procompetitive. The Court in Board of 
Regents observed that the difference between college 
and professional sports "widen[s]" the choices "available 
to athletes." Bd. of Regents, 468 U.S. at 102. But we fail 
to see how the restraint at issue in this particular case—
i.e., the NCAA's limits on student-athlete 
compensation—makes college sports more attractive to 
recruits, or widens recruits' spectrum of choices in the 
sense that Board of Regents  [*1073]  suggested. As the 
district court found, it is primarily "the opportunity to earn 
a higher education" that attracts athletes to college 
sports rather than professional sports, O'Bannon, 7 F. 
Supp. 3d at 986, and that opportunity would still be 
available to student-athletes if they were paid some 
compensation in addition to their athletic scholarships. 
Nothing in the plaintiffs' prayer for compensation would 
make student-athletes something other than students 
and thereby impair their ability to become student-
athletes.

Indeed, if anything, loosening or abandoning the 
compensation rules might be the best way to "widen" 
recruits' range of choices; athletes might well be more 
likely to attend college, and stay there longer, [**65]  if 
they knew that they were earning some amount of NIL 
income while they were in school. See Jeffrey L. 
Harrison & Casey C. Harrison, The Law and Economics 
of the NCAA's Claim to Monopsony Rights, 54 Antitrust 
Bull. 923, 948 (2009). We therefore reject the NCAA's 
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claim that, by denying student-athletes compensation 
apart from scholarships, the NCAA increases the 
"choices" available to them.16

The NCAA's second point has more force—the district 
court probably underestimated the NCAA's commitment 
to amateurism. See Bd. of Regents, 468 U.S. at 120 
(referring to the NCAA's "revered tradition of 
amateurism in college sports"). But the point is 
ultimately irrelevant. Even if the NCAA's concept of 
amateurism had been perfectly coherent and consistent, 
the NCAA [**66]  would still need to show that 
amateurism brings about some procompetitive effect in 
order to justify it under the antitrust laws. See id. at 101-
02 & n.23. The NCAA cannot fully answer the district 
court's finding that the compensation rules have 
significant anticompetitive effects simply by pointing out 
that it has adhered to those rules for a long time. 
Nevertheless, the district court found, and the record 
supports that there is a concrete procompetitive effect in 
the NCAA's commitment to amateurism: namely, that 
the amateur nature of collegiate sports increases their 
appeal to consumers. We therefore conclude that the 
NCAA's compensation rules serve the two 
procompetitive purposes identified by the district court: 
integrating academics with athletics, and "preserving the 
popularity of the NCAA's product by promoting its 
current understanding of amateurism." O'Bannon, 7 F. 
Supp. 3d at 1005.17

16 It may be that what the NCAA means by this argument is 
that its compensation rules make it possible for schools to 
fund more scholarships than they otherwise could and thereby 
increase the number of opportunities that recruits have to play 
college sports. To the extent the NCAA is making that 
argument, it is the functional equivalent of the NCAA's 
argument that the rules increase output in the college 
education market. The district court found that argument 
unproved, and we have affirmed that finding.

17 The dissent suggests that during the second step the district 
court defined the procompetitive benefits as "limits on large 
amounts of student-athlete compensation preserve the 
popularity of the NCAA's product." Dissent at 69, 70. But this 
cannot be right. During the second step, the district court could 
only consider the benefits of the NCAA's existing [**67]  rule 
prohibiting NIL payments—it could not consider the potential 
benefits of an alternative rule (such as capping large 
payments). The correct inquiry under the Rule of Reason is: 
What procompetitive benefits are served by the NCAA's 
existing rule banning NIL payments? The district court found 
that the NCAA's existing ban provides the procompetitive 
benefit of preserving amateurism, and thus consumer 
demand. It is only in the third step, where the burden is on the 

 [*1074]  We note that the district court's findings are 
largely consistent with the Supreme Court's own 
description of the college football market as "a particular 
brand of football" that draws from "an academic tradition 
[that] differentiates [it] from and makes it more popular 
than professional sports to which it might otherwise be 
comparable, such as, for example, minor league 
baseball." Bd. of Regents, 468 U.S. at 101-02. "Thus, 
the NCAA plays a vital role in enabling college football 
to preserve its character, [**68]  and as a result enables 
a product to be marketed which might otherwise be 
unavailable." Id. at 102. But, as Board of Regents 
demonstrates, not every rule adopted by the NCAA that 
restricts the market is necessary to preserving the 
"character" of college sports. We thus turn to the final 
inquiry—whether there are reasonable alternatives to 
the NCAA's current compensation restrictions.
C. Substantially Less Restrictive Alternatives

The third step in the Rule of Reason analysis is whether 
there are substantially less restrictive alternatives to the 
NCAA's current rules. We bear in mind that—to be 
viable under the Rule of Reason—an alternative must 
be "virtually as effective" in serving the procompetitive 
purposes of the NCAA's current rules, and "without 
significantly increased cost." Cnty. of Tuolumne v. 
Sonora Cmty. Hosp., 236 F.3d 1148, 1159 (9th Cir. 
2001) (internal quotation marks omitted). We think that 
plaintiffs must make a strong evidentiary showing that 
its alternatives are viable here. Not only do plaintiffs 
bear the burden at this step, but the Supreme Court has 
admonished that we must generally afford the NCAA 
"ample latitude" to superintend college athletics. Bd. of 
Regents, 468 U.S. at 120; see also Law v. NCAA, 134 
F.3d 1010, 1022 (10th Cir. 1998) ("[C]ourts should 
afford the NCAA plenty of room under the antitrust laws 
to preserve the amateur [**69]  character of 
intercollegiate athletics."); Race Tires Am., Inc. v. 
Hoosier Racing Tire Corp., 614 F.3d 57, 83 (3d Cir. 
2010) (noting that, generally, "sports-related 
organizations should have the right to determine for 
themselves the set of rules that they believe best 
advance their respective sport").

The district court identified two substantially less 
restrictive alternatives: (1) allowing NCAA member 
schools to give student-athletes grants-in-aid that cover 

plaintiffs, when the court could consider whether alternative 
rules provide a procompetitive benefit. And even then, the 
courts' analysis is cabined to considering whether the 
alternative serves the same procompetitive interests identified 
in second step.
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the full cost of attendance; and (2) allowing member 
schools to pay student-athletes small amounts of 
deferred cash compensation for use of their NILs.18 
O'Bannon, 7 F. Supp. 3d at 1005-07. We hold that the 
district court did not clearly err in finding that raising the 
grant-in-aid cap would be a substantially less restrictive 
alternative, but that it clearly erred when it found that 
allowing students to be paid compensation for their NILs 
is virtually as effective as the NCAA's current amateur-
status rule.
1. Capping the permissible amount of scholarships at 
the cost of attendance

The district court did not clearly err in finding that 
allowing NCAA member schools to award grants-in-aid 
up to their full cost of attendance would be a 
substantially less restrictive alternative to the current 
compensation rules. All of the evidence  [*1075]  before 
the district court indicated that raising the grant-in-aid 
cap to the cost of attendance would have virtually no 
impact on amateurism: Dr. Mark Emmert, the president 
of the NCAA, testified at trial that giving student-athletes 
scholarships up to their full costs of attendance would 
not violate the NCAA's principles of amateurism 
because all the money given to students would be going 
to cover their "legitimate costs" to attend school. Other 
NCAA witnesses agreed with that assessment. Id. at 
983. Nothing in the record, moreover, suggested that 
consumers of college sports would become less 
interested in those sports if athletes' scholarships 
covered their full cost of attendance, or that an increase 
in the grant-in-aid cap would impede the integration of 
student-athletes into their academic communities. Id.

The [**71]  NCAA, along with fifteen scholars of antitrust 
law appearing as amici curiae, warns us that if we affirm 
even this more modest of the two less restrictive 
alternative restraints identified by the district court, we 
will open the floodgates to new lawsuits demanding all 
manner of incremental changes in the NCAA's and other 
organizations' rules. The NCAA and these amici 
admonish us that as long as a restraint (such as a price 
cap) is "reasonably necessary to a valid business 
purpose," it should be upheld; it is not an antitrust 
court's function to tweak every market restraint that the 

18 Although the NCAA now permits schools and conferences to 
elect to raise their scholarship caps to the full cost of 
attendance, it could reverse its position on that issue at any 
time. The district court's injunction prohibiting the NCAA from 
setting a cap any lower than the cost of attendance thus 
remains in effect, which means that the NCAA's [**70]  
challenge to that portion of the injunction is not moot.

court believes could be improved.

We agree with the NCAA and the amici that, as a 
general matter, courts should not use antitrust law to 
make marginal adjustments to broadly reasonable 
market restraints. See, e.g., Bruce Drug, Inc. v. 
Hollister, Inc., 688 F.2d 853, 860 (1st Cir. 1982) (noting 
that defendants are "not required to adopt the least 
restrictive" alternative); Am. Motor Inns, Inc. v. Holiday 
Inns, Inc., 521 F.2d 1230, 1249 (3d Cir. 1975) (denying 
that "the availability of an alternative means of achieving 
the asserted business purpose renders the existing 
arrangement unlawful if that alternative would be less 
restrictive of competition no matter to how small a 
degree"). The particular restraint at issue here, 
however—the grant-in-aid cap [**72]  that the NCAA set 
below the cost of attendance—is not such a restraint. To 
the contrary, the evidence at trial showed that the grant-
in-aid cap has no relation whatsoever to the 
procompetitive purposes of the NCAA: by the NCAA's 
own standards, student-athletes remain amateurs as 
long as any money paid to them goes to cover 
legitimate educational expenses.

Thus, in holding that setting the grant-in-aid cap at 
student-athletes' full cost of attendance is a substantially 
less restrictive alternative under the Rule of Reason, we 
are not declaring that courts are free to micromanage 
organizational rules or to strike down largely beneficial 
market restraints with impunity. Rather, our affirmance 
of this aspect of the district court's decision should be 
taken to establish only that where, as here, a restraint is 
patently and inexplicably stricter than is necessary to 
accomplish all of its procompetitive objectives, an 
antitrust court can and should invalidate it and order it 
replaced with a less restrictive alternative.

A compensation cap set at student-athletes' full cost of 
attendance is a substantially less restrictive alternative 
means of accomplishing the NCAA's legitimate 
procompetitive [**73]  purposes. And there is no 
evidence that this cap will significantly increase costs; 
indeed, the NCAA already permits schools to fund 
student-athletes' full cost of attendance. The district 
court's determination that the existing compensation 
rules violate Section 1 of the Sherman Act was correct 
and its injunction requiring the NCAA to permit schools 
 [*1076]  to provide compensation up to the full cost of 
attendance was proper.
2. Allowing students to receive cash compensation for 
their NILs

In our judgment, however, the district court clearly erred 
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in finding it a viable alterative to allow students to 
receive NIL cash payments untethered to their 
education expenses. Again, the district court identified 
two procompetitive purposes served by the NCAA's 
current rules: "preserving the popularity of the NCAA's 
product by promoting its current understanding of 
amateurism" and "integrating academics and athletics." 
O'Bannon, 7 F. Supp. 3d at 1005; see also Board of 
Regents, 468 U.S. 117 ("It is reasonable to assume that 
most of the regulatory controls of the NCAA are 
justifiable means of fostering competition among 
amateur athletic teams and therefore procompetitive 
because they enhance public interest in intercollegiate 
athletics."). The question is whether the 
alternative [**74]  of allowing students to be paid NIL 
compensation unrelated to their education expenses, is 
"virtually as effective" in preserving amateurism as not 
allowing compensation. Cnty. of Tuolumne, 236 F.3d at 
1159 (internal quotation marks omitted).

We cannot agree that a rule permitting schools to pay 
students pure cash compensation and a rule forbidding 
them from paying NIL compensation are both equally 
effective in promoting amateurism and preserving 
consumer demand.19 Both we and the district court 
agree that the NCAA's amateurism rule has 
procompetitive benefits. But in finding that paying 
students cash compensation would promote 
amateurism as effectively as not paying them, the 
district court ignored that not paying student-athletes is 
precisely what makes them amateurs.20

19 Although our analysis focuses on whether the alternative 
serves procompetitive purposes, our prior cases make clear 
that plaintiffs must prove that any alternative will not 
significantly increase costs to implement. Cnty. of Tuolumne, 
236 F.3d at 1159. And the district court here failed to make 
any findings about whether allowing schools to pay students 
NIL cash compensation will significantly increase costs to the 
NCAA and its member schools.

20 The dissent suggests that the district court found [**75]  
amateurism itself has no procompetitive value, and that 
"[a]mateurism is relevant only insofar as popular demand for 
college sports is increased by consumer perceptions of and 
desire for amateurism." Dissent at 70. But this ignores that the 
district court found that the NCAA's "current understanding of 
amateurism" helps "preserv[e] the popularity of the NCAA's 
product." Amateurism is not divorced from the procompetitive 
benefit identified by the court; it is its core element.

Elsewhere the dissent argues that "we are not tasked with 
deciding what makes an amateur an amateur," Dissent at 72 
n.5, and that "the distinction between amateur and 

Having found that amateurism is integral to the NCAA's 
market, the district court cannot plausibly conclude that 
being a poorly-paid professional collegiate athlete is 
"virtually as effective" for that market as being as 
amateur. Or, to borrow the Supreme Court's analogy, 
the market for college football is distinct from other 
sports markets and must be "differentiate[d]" from 
professional sports lest it become  [*1077]  "minor league 
[football]." Bd. of Regents, 468 U.S. at 102.

Aside from the self-evident fact that paying students for 
their NIL rights will vitiate their amateur status as 
collegiate athletes, the court relied on threadbare 
evidence in finding that small payments of cash 
compensation will preserve amateurism as well the 
NCAA's rule forbidding such payments. Most of the 
evidence elicited merely indicates that paying students 
large compensation payments would harm consumer 
demand more than smaller payments would—not that 
small cash payments will preserve amateurism. Thus, 
the evidence was addressed to the wrong question. 
Instead of asking whether making small payments to 
student-athletes served the same procompetitive 
purposes as making no payments, the evidence before 
the district court went to a different question: [**77]  
Would the collegiate sports market be better off if the 
NCAA made small payments or big payments? For 
example, the district court noted that a witness called by 
the NCAA, Bernard Muir, the athletic director at Stanford 
University, testified that paying student-athletes modest 
sums raises less concern than paying them large sums. 
The district court also relied on Dr. Dennis's opinion 
survey, which the court read to indicate that in the 
absence of the NCAA's compensation rules, "the 
popularity of college sports would likely depend on the 
size of payments awarded to student-athletes." 
O'Bannon, 7 F. Supp. 3d at 983. Dr. Dennis had found 
that payments of $200,000 per year to each athlete 
would alienate the public more than would payments of 
$20,000 per year. Id. at 975-76, 983. At best, these 
pieces of evidence indicate that small payments to 

professional sports is not for the court to delineate. It is a line 
for consumers to draw," id. at 71 n.4. However, if we do not 
have some shared conception of what makes an amateur an 
amateur—or, more precisely, the difference between amateurs 
and professionals—then the district court's findings on the role 
of amateurism in college sports make no sense. We may not 
agree on all the particulars, but the basic difference was 
spelled out by Neal Pilson, a witness the district court relied on 
when determining that small cash payments to students was a 
viable alternative: "if you're paid for performance, you're 
not [**76]  an amateur."
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players will impact consumer demand less than larger 
payments. But there is a stark difference between 
finding that small payments are less harmful to the 
market than large payments—and finding that paying 
students small sums is virtually as effective in promoting 
amateurism as not paying them.

The other evidence cited by the district court is even 
less probative of whether paying these student-
athletes [**78]  will preserve amateurism and consumer 
demand. The district court adverted to testimony from a 
sports management expert, Daniel Rascher, who 
explained that although opinion surveys had shown the 
public was opposed to rising baseball salaries during 
the 1970s, and to the decision of the International 
Olympic Committee to allow professional athletes to 
compete in the Olympics, the public had continued to 
watch baseball and the Olympics at the same rate after 
those changes. Id. at 976-77. But professional baseball 
and the Olympics are not fit analogues to college 
sports.21 The Olympics have not been nearly as 
transformed by the introduction of professionalism as 
college sports would be.

Finally, the district court, and the dissent, place 
particular weight on a brief interchange during plaintiffs' 
cross-examination of one [**79]  of the NCAA's 
witnesses, Neal Pilson, a television sports consultant 
formerly employed at CBS. Pilson testified that "if you're 
paid for your performance, you're not an amateur," and 
explained at length why paying students would harm the 
student-athlete market. Plaintiffs then asked Pilson 
whether his opinions about amateurism "depend on the 
level of the money" paid to players, and he 
acknowledged  [*1078]  that his opinion was "impacted 
by the level." When asked whether there was a line that 
"should not be crossed" in paying players, Pilson 
responded "that's a difficult question. I haven't thought 
about the line. And I haven't been asked to render an 
opinion on that." When pressed to come up with a 
figure, Pilson repeated that he was "not sure." He 
eventually commented that "I tell you that a million 
dollars would trouble me and $5,000 wouldn't, but that's 
a pretty good range." When asked whether deferred 

21 The district court also considered evidence that Division I 
tennis recruits are permitted to earn up to ten thousand dollars 
per year in prize money from athletic events before they enroll 
in college. O'Bannon, 7 F. Supp. 3d at 974, 1000. Allowing 
college-bound tennis players to accept award money from 
outside athletic events implicates amateurism differently than 
allowing schools to pay student-tennis players directly.

compensation to students would concern him, Pilson 
said that while he would not be as concerned by 
deferred payments, he would still be "troubled by it."22

So far as we can determine, Pilson's offhand comment 
under cross-examination is the sole support for the 
district court's $5,000 figure. But even taking Pilson's 
comments at face value, as the dissent urges, his 
testimony cannot support the finding that paying 
student-athletes small sums will be virtually as effective 
in preserving amateurism as not paying them. Pilson 
made clear that he was not prepared to opine on 
whether pure cash compensation, of any amount, would 
affect amateurism. Indeed, he was never asked about 
the impact of giving student-athletes small cash 
payments; instead, like other witnesses, he was asked 
only whether big payments would be worse than small 
payments. Pilson's casual comment—"[I] haven't been 
asked to render an opinion on that. It's not in my 
report"—that he would not be troubled by $5,000 
payments [**81]  is simply not enough to support the 
district court's far-reaching conclusion that paying 
students $5,000 per year will be as effective in 
preserving amateurism as the NCAA's current policy.23

The difference between offering student-athletes 
education-related compensation and offering them cash 
sums untethered to educational expenses is not minor; 

22 Later in his cross-examination, Pilson was asked if "the 
public watches college sports because they perceive student 
athletes as playing [**80]  for the love of the game and for the 
value and opportunities available to them from a college 
education?" Pilson responded that that was "one of the 
reasons that . . . would be jeopardized." He then commented 
that "the public has . . . a sense of college sports that is 
different from professional [sports] and it's at the bedrock of 
the popularity of college sports."

23 The dissent contends that the record supports the finding 
that $5,000 payments to student-athletes will have little to no 
effect on consumer demand for college football. Dissent at 68 
n.3, 72 (suggesting the district court found "the distinction 
between offering student-athletes no compensation and 
offering them a small amount of compensation is so minor that 
it most likely will not impact consumer demand in any 
meaningful way"). But there is little evidence in the record 
about the impact of these $5,000 NIL payments. There is 
evidence only that small payments will be less harmful than 
larger payments, and that a single witness would not be as 
troubled by $5,000 payments. This is not enough for plaintiffs 
to meet their burden to show that payments to student-athletes 
will be as effective in preserving consumer demand as the 
NCAA's current amateurism policy.
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it is [**82]  a quantum leap.24 Once that line is crossed, 
we see no basis for returning to a rule of amateurism 
and no defined stopping point;  [*1079]  we have little 
doubt that plaintiffs will continue to challenge the 
arbitrary limit imposed by the district court until they 
have captured the full value of their NIL. At that point the 
NCAA will have surrendered its amateurism principles 
entirely and transitioned from its "particular brand of 
football" to minor league status. Bd. of Regents, 468 
U.S. at 101-02. In light of that, the meager evidence in 
the record, and the Supreme Court's admonition that we 
must afford the NCAA "ample latitude" to superintend 
college athletics, Bd. of Regents, 468 U.S. at 120, we 
think it is clear the district court erred in concluding that 
small payments in deferred compensation are a 
substantially less restrictive alternative restraint.25 We 
thus vacate that portion of the district court's decision 
and the portion of its injunction requiring the NCAA to 
allow its member schools to pay this deferred 
compensation.
V

By way of summation, we wish to emphasize the limited 
scope of the decision we have reached and the remedy 
we have approved. Today, we reaffirm that NCAA 
regulations are subject to antitrust scrutiny and 
must [**84]  be tested in the crucible of the Rule of 
Reason. When those regulations truly serve 
procompetitive purposes, courts should not hesitate to 

24 The district court suggested that compensating athletes 
beyond the full cost of attendance would not be problematic 
because student-athletes are already permitted to accept Pell 
grants that raise their total aid package above the [**83]  cost 
of attendance. O'Bannon, 7 F. Supp. 3d at 1000; Dissent at 
65. This reasoning was faulty because it improperly equates 
compensation intended for education-related expenses (i.e., 
Pell grants) with pure cash compensation. The fact that Pell 
grants (which are available to athletes and nonathletes alike) 
have not eroded the NCAA's culture of amateurism says little 
about whether cash payments into trust funds to compensate 
student-athletes for their prowess on the gridiron or the court 
would do so.

25 The dissent criticizes us for citing "no record evidence to 
support [our] conclusion that paying student-athletes $5,000 in 
deferred compensation will significantly reduce consumer 
demand." Dissent at 68 n.3. But we do not decide, and the 
NCAA need not prove, whether paying student athletes $5,000 
payments will necessarily reduce consumer demand. The 
proper inquiry in the Rule of Reason's third step is whether the 
plaintiffs have shown these payments will not reduce 
consumer demand (relative to the existing rules). And we 
conclude they have not.

uphold them. But the NCAA is not above the antitrust 
laws, and courts cannot and must not shy away from 
requiring the NCAA to play by the Sherman Act's rules. 
In this case, the NCAA's rules have been more 
restrictive than necessary to maintain its tradition of 
amateurism in support of the college sports market. The 
Rule of Reason requires that the NCAA permit its 
schools to provide up to the cost of attendance to their 
student athletes. It does not require more.

We vacate the district court's judgment and permanent 
injunction insofar as they require the NCAA to allow its 
member schools to pay student-athletes up to $5,000 
per year in deferred compensation. We otherwise affirm. 
The parties shall bear their own costs on appeal.

AFFIRMED IN PART and VACATED IN PART.

Concur by: Sidney R. Thomas (In Part)

Dissent by: Sidney R. Thomas (In Part)

Dissent

THOMAS, Chief Judge, concurring in part and 
dissenting in part: I largely agree with all but one of the 
majority's conclusions.1 I respectfully disagree with the 
majority's conclusion that the district court clearly erred 
in ordering the NCAA [**85]  to permit up to $5,000 in 
deferred compensation above student-athletes' full cost 
of attendance.
I

We review the district court's determinations of fact for 
clear error. We are not permitted to "review the 
evidence de novo  [*1080]  and freely substitute our 
judgment for that of the trial judge." United States v. 
Ironworkers Local 86, 443 F.2d 544, 549 (9th Cir. 1971). 
Rather, the clear error standard "is significantly 
deferential, and we will accept the lower court's findings 
of fact unless we are left with the definite and firm 
conviction that a mistake has been committed." Lentini 

1 The majority concludes that the plaintiffs established antitrust 
injury in fact because the NCAA has foreclosed them from the 
market for the athletes' names, images, and likenesses 
("NILs") in video games. Because we are bound by Keller v. 
Elec. Arts Inc. (In re NCAA Student-Athlete Name & Likeness 
Licensing Litig.), 724 F.3d 1268 (9th Cir. 2013), a case in 
which I dissented, I agree that the plaintiffs have sufficiently 
established antitrust injury. However, absent Keller, there is a 
serious question as to whether the plaintiffs have established 
the requisite antitrust injury in fact.
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v. Cal. Ctr. for the Arts, Escondido, 370 F.3d 837, 848-
49 (9th Cir. 2004).

There was sufficient evidence in the record to support 
the award. The district court's conclusion that the 
proposed alternative restraint satisfied the Rule [**86]  of 
Reason was based on testimony from at least four 
experts—including three experts presented by the 
NCAA—that providing student-athletes with small 
amounts of compensation above their cost of 
attendance most likely would not have a significant 
impact on consumer interest in college sports. 
O'Bannon, 7 F. Supp. 3d at 976-77, 983-84, 1000-01. It 
was also based on the fact that FBS football players are 
currently permitted to accept Pell grants in excess of 
their cost of attendance, and the fact that Division I 
tennis recruits are permitted to earn up to $10,000 per 
year in prize money from athletic events before they 
enroll in college. Id. at 974, 1000. The majority 
characterizes the weight of this evidence as 
"threadbare." Op. at 58. I respectfully disagree.

The NCAA's own expert witness, Neal Pilson, testified 
that the level of deferred compensation would have an 
effect on consumer demand for college athletics, but 
that paying student-athletes $5,000 per year in trust 
most likely would not have a significant impact on such 
demand. He also testified that any negative impact that 
paying student-athletes might have on consumer 
demand could be partially mitigated by placing the 
compensation in a trust fund to be paid out after 
graduation.

The majority [**87]  dismisses this testimony because it 
was made in a very "offhand" manner, and because 
Pilson proffered the $5,000 amount on cross-
examination "[w]hen pressed." Op. at 60. However, the 
NCAA presented this witness as an expert on the issue 
of whether paying college athletes will negatively impact 
consumer demand for college sports.2 Pilson testified at 

2 Pilson's testimony included the following exchanges:

Q: Okay. And let me just turn finally to your last opinion 
just briefly, Mr. Pilson, regarding whether paying 
basketball and football players in college threatens the 
popularity of college sports with the television audience. 
Just briefly sir, over the course of your career in the 
sports broadcast industry, have you come to have 
opinions about why viewers are interested in college 
sports on television?

A: Yes, I have.

Q: And how did you come to have those opinions?

length on the topic, and his qualifications were not 
challenged. It is not appropriate for us on appeal to 
assess demeanor we did not see. As a result, I would 
take the testimony at face value, and the district court 
did not clearly err in crediting it.

 [*1081]  The majority also dismisses the testimony given 
by expert witness Dr. Daniel Rascher demonstrating 
that consumer interest in major league baseball and the 
Olympics increased after baseball players' salaries rose 
and professional athletes were allowed to compete in 
the Olympics. The majority reasons that major league 
baseball and the Olympics are "not fit analogues to 
college sports," speculating that college sports would be 
more significantly transformed by professionalism than 
have the Olympics. Op. at 59. However, the majority 
does not offer any evidentiary support for [**89]  the 
distinction, nor explain how or why the district court 
clearly erred in crediting this testimony.

Moreover, Rascher also testified that consumer demand 
in sports such as tennis and rugby increased after the 
sports' governing boards permitted athletes to receive 
payment. O'Bannon, 7 F. Supp. 3d at 977. In my view, 
the majority errs in dismissing this testimony. The import 
of Rascher's testimony was that consumer demand 
typically does not decrease when athletes are permitted 
to receive payment, and that this general principle holds 
true across a wide variety of sports and competitive 
formats. The district court did not clearly err in crediting 
it.

The district court accepted the testimony of multiple 
experts that small amounts of compensation would not 
affect consumer demand, and then used the lowest 
amount suggested by one of the NCAA's experts. The 

A: I [sic] been in the industry for 40 years. I've acquired 
and telecast thousands [**88]  of hours of college sports. 
I watch college sports and evaluate them, so I have a 
pretty good handle on the industry. Of course, I have 
personal opinions as well, but I certainly—I've worked in 
the industry a long time.

* * * *

Q: Okay. Now, your opinions about why this would be 
damaging to the sport are based on your—what you think 
viewers appreciate, what the public perceives. I have that 
correct?

A: Yes. And I would suggest I've been in that business 
measuring viewers—my whole job at CBS over 20 years 
was to try to figure out what the viewers wanted to watch 
and give it to them, so I'm not a layman on that subject.
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district court was within its right to do so.3

II

The disagreement between my view and the majority 
view largely boils down to a difference in opinion as to 
the procompetitive interests at stake. The majority 
characterizes our task at step three of the Rule of 
Reason as determining "whether the alternative of 
allowing students to be paid NIL compensation 
unrelated to their education expenses is 'virtually as 
effective' in preserving amateurism as not allowing 
compensation." Op. at 56 (emphasis added). This 
conclusion misstates our inquiry. Rather, we must 
determine whether allowing [**91]  student-athletes to be 
compensated for their NILs is 'virtually as effective' in 
preserving popular demand for college sports as not 
allowing compensation. In terms of antitrust analysis, 
the concept of amateurism is relevant only insofar as it 
relates to consumer interest.

The district court found that there are two, limited 
procompetitive benefits to the current rule. It found that 
limits on large amounts of student-athlete compensation 
preserve the popularity of the NCAA's product, and that 
limits on large amounts of student-athlete compensation 
promote the integration of academics and athletics. 
O'Bannon, 7 F. Supp. 3d at 1004-05. In reaching these 
conclusions, the district court explained:

 [*1082]  [S]ome restrictions on compensation may 
still serve a limited procompetitive purpose if they 
are necessary to maintain the popularity of FBS 
football and Division I basketball. If the challenged 
restraints actually play a substantial role in 

3 The majority states that it "cannot agree that a rule permitting 
schools to pay students pure cash compensation and a rule 
forbidding them from paying NIL compensation are both 
equally effective in promoting amateurism and preserving 
consumer demand." Op. at 56-57. And yet the majority cites 
no record evidence to support [**90]  its conclusion that 
paying student-athletes $5,000 in deferred compensation will 
significantly reduce consumer demand. Rather, the majority 
declares that it is a "self-evident fact" that "[t]he difference 
between offering student-athletes education-related 
compensation and offering them cash sums untethered to 
educational expenses is not minor; it is a quantum leap." Op. 
at 58, 61. To the contrary, the district court concluded after a 
full bench trial that the distinction between offering student-
athletes no compensation and offering them a small amount of 
compensation is so minor that it most likely will not impact 
consumer demand in any meaningful way. See O'Bannon, 7 F. 
Supp. 3d at 976-77, 983-84, 1000-01.

maximizing consumer demand for the NCAA's 
product—specifically, FBS football and Division I 
basketball telecasts, re-broadcasts, ticket sales, 
and merchandise—then the restrictions would be 
procompetitive. Id. at 1000 (emphasis added).

The district court recounted the testimony of NCAA 
expert witness Dr. [**92]  J. Michael Dennis, who 
conducted a survey of consumer attitudes concerning 
college sports in 2013. The court found that "[w]hat Dr. 
Dennis's survey does suggest is that the public's 
attitudes toward student-athlete compensation depend 
heavily on the level of compensation that student-
athletes would receive." Id. at 1000-01. It noted that this 
conclusion "is consistent with the testimony of the 
NCAA's own witnesses, including [Stanford athletic 
director Bernard] Muir and Mr. Pilson, who both 
indicated that smaller payments to student-athletes 
would bother them less than larger payments." Id. at 
1001.

The district court determined that "the evidence 
presented at trial suggests that consumer demand for 
FBS football and Division I basketball-related products 
is not driven by the restrictions on student-athlete 
compensation but instead by other factors, such as 
school loyalty and geography." Id. The court therefore 
concluded that:

the NCAA's restrictions on student-athlete 
compensation play a limited role in driving 
consumer demand for FBS football and Division I 
basketball-related products. Although they might 
justify a restriction on large payments to student-
athletes while in school, they do not justify the 
rigid [**93]  prohibition on compensating student-
athletes, in the present or in the future, with any 
share of licensing revenue generated from the use 
of their names, images, and likenesses.

Id.

The district court's findings of fact provide that one 
procompetitive benefit of the current rule is that 
restricting large payments to student-athletes plays a 
limited role in preserving the popularity of the NCAA's 
products. In the context of this antitrust suit, the concept 
of "amateurism" is useful only to the extent that it 
furthers this goal. In terms of antitrust analysis, 
amateurism is relevant only insofar as popular demand 
for college sports is increased by consumer perceptions 
of and desire for amateurism. Viewed through the 
antitrust lens, it is consumer desire that we must credit; 
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not the NCAA's preferred articulation of the term.4

 [*1083]  Plaintiffs are not required, as the majority 
suggests, to show that the proposed alternatives are 
"virtually as effective" at preserving the concept of 
amateurism as the NCAA chooses to define it. Indeed, 
this would be a difficult task, given that "amateurism" 
has proven a nebulous concept prone to ever-changing 
definition. See O'Bannon, 7 F. Supp. 3d at 973-75 
(describing the ways that the NCAA's definition of 
amateurism has changed over time). Even today, the 
NCAA's conception of amateurism does not fall easily 
into a bright line rule between paying student-athletes 
and not paying them. Tennis players are permitted to 
receive payment of up to $10,000 per year for playing 
their sport. A tennis player who begins competing at a 
young age could presumably earn upwards of $50,000 
for playing his sport and still be considered an amateur 
athlete by the NCAA.5

4 The majority argues that "[h]aving found amateurism is 
integral to the NCAA's market, the district court cannot 
plausibly conclude that being a poorly-paid professional 
athlete is 'virtually as effective' for that market as being an 
amateur. Or, to borrow the Supreme Court's analogy, the 
market for college football is distinct from other sports markets 
and must be 'differentiate[d]' from professional [**94]  sports 
lest it become 'minor league [football].'" Op. at 58. The district 
court found that amateurism played a limited role in preserving 
the popularity of college sports, and that other factors, such as 
school loyalty, served as the primary force driving interest in 
college athletics. O'Bannon, 7 F. Supp. 3d at 1000. But I agree 
that an antitrust court should not eliminate the distinction 
between professional and college sports; to do so would 
undermine competition. However, in terms of antitrust 
analysis, the distinction between amateur and professional 
sports is not for the court to delineate. It is a line for 
consumers to draw. If consumers believe that paying college 
football players $5,000 to be held in trust for use of their NILs 
will convert college football into professional football, and as a 
consequence they stop watching college football, then the 
proposed alternative will not be virtually as effective as the 
current rule. But, taken to its literal extreme to prohibit even 
small, deferred payments, the idea that "if you're paid for 
performance, you're not an amateur," Op. at 57 n.20, does not 
reflect consumer behavior. The district court made factual 
findings that modest payments, including those held [**95]  in 
trust, would not significantly affect consumer demand. See 
O'Bannon, 7 F. Supp. 3d at 976-77, 983-84, 1000-01. 
Therefore, I cannot conclude that the district court clearly 
erred.

5 The majority states that "in finding that paying students cash 
compensation would promote amateurism as effectively as not 

The NCAA insists that consumers will flee if student-
athletes are paid even a small sum of money for 
colleges' use of their NILs. This assertion is contradicted 
by the district court record and by the NCAA's own rules 
regarding amateurism. The district court was well within 
its right to reject it. Division I schools have spent $5 
billion on athletic facilities over the past 15 years. The 
NCAA sold the television rights to broadcast the NCAA 
men's basketball championship tournament for 12 years 
to CBS for $10.8 billion dollars. The NCAA insists that 
this multi-billion dollar industry would be lost if the 
teenagers and young adults who play for these college 
teams earn one dollar above their cost of school 
attendance. That is a difficult argument to swallow. 
Given the trial evidence, the district court was well within 
its rights to reject it.
III

The national debate about amateurism in college sports 
is important. [**97]  But our task as appellate judges is 
not to resolve it. Nor could we. Our task is simply to 
review the district court judgment through the 
appropriate lens of antitrust law and under the 
appropriate standard of review. In the end, my 
disagreement with the majority is founded on the 
appropriate standard of review. After an extensive 
bench trial, the district court made a factual finding that 
payment of $5,000 in deferred compensation would not 
significantly reduce consumer demand for college 
sports. This finding was supported by extensive 
testimony from at least four expert witnesses. There 
was no evidence to the contrary. Therefore, on this 
record, I cannot agree with the majority that the district 
court clearly erred when it determined that paying 
student-athletes up to $5,000 per year would be 
"virtually as effective" at preserving the pro-competitive 
benefits of the current rule. Therefore, I would affirm the 
district court in all respects.

 [*1084]  For these reasons, I concur in part and dissent 
in part.

paying them, the district court ignored that not paying student-
athletes is precisely what makes them amateurs." Op. [**96]  
at 57. This is not true even under the NCAA's current definition 
of the term. But more importantly, we are not tasked with 
deciding what makes an amateur an amateur. We are tasked 
with determining whether a proposed less-restrictive 
alternative restraint will affect consumer demand.
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Opinion

 [*1060]  WILKINS, Circuit Judge: Users and operators of 
independent (non-bank) automated teller machines 
(ATMs) brought these related actions against Visa, 
MasterCard, and certain affiliated banks, alleging 
anticompetitive schemes for pricing ATM access fees. 
The crux of the Plaintiffs' complaints is that when 
someone uses a non-bank ATM, the cardholder pays a 
greater fee and the ATM operator earns a lower return 
on each transaction because of certain Visa and 
MasterCard network rules. These [**2]  rules prohibit 
differential pricing based on the cost of the network that 
links the ATM to the cardholder's bank. In other words, 
the Plaintiffs allege anticompetitive harm because Visa 
and MasterCard prevent an independent operator from 
charging less, and potentially earning more, when an 
ATM transaction is processed through a network 
unaffiliated with Visa and MasterCard.

The District Court concluded that the Plaintiffs had failed 
to allege essential components of standing, and also 
that they had failed to allege an agreement in restraint 
of trade cognizable under the Sherman Antitrust Act. 
See 15 U.S.C. § 1. We disagree, and so we vacate and 
remand these cases for further proceedings based on 
the proposed amended complaints.

I.

ATMs "have been a part of the American landscape 
since the 1970s — beacons of self-service and 
convenience, they revolutionized banking in ways we 
take for granted today." Linda Rodriguez McRobbie, The 
ATM is Dead. Long Live the ATM!, SMITHSONIAN.COM 
(Jan. 8, 2015), 
http://www.smithsonianmag.com/history/atm-dead-long-
live-atm-180953838/ . One view is that "[t]hey live to 
serve; we only really notice them when we can't seem to 
locate one." Id. But Plaintiffs tell us they do take notice 
of ATMs — specifically, of the fee structure that 
attaches to [**3]  their use and what they gain or lose 
from it. We credit for purposes of this appeal all facts 
alleged in the proposed amended complaints.

Some background history: Until the mid-1990s, 
consumers who wished to withdraw cash from their 
bank accounts generally could do so only by visiting a 
bank branch or a bank-operated ATM. But states began 
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to abolish various laws that had prohibited ATM 
operators from charging access fees directly to 
cardholders. This created a financial incentive for 
nonbanks to enter the ATM market, and independent 
ATMs took root accordingly. See National ATM Council 
Proposed Second Amended Complaint ("NAC Prop. 
Compl.") ¶ 43; Osborn Proposed Second Amended 
Complaint ("Osborn Prop. Compl.") ¶ 66. These 
independent ATMs connect to a cardholder's bank 
through an ATM network. The most popular networks 
are operated by Visa (the Plus, Interlink, and VisaNet 
networks) and MasterCard (the Cirrus and Maestro 
networks). Rival networks include Star, NYCE, and 
Credit Union 24. NAC Prop. Compl. ¶ 40.

Today, a cardholder can use any independent ATM to 
access her bank account, so long as her bank card and 
the ATM are linked by at least one common network. 
Most bank cards indicate [**4]  the networks to which 
they are linked with logos printed on the back of the 
card, referred to colloquially as "bugs." Id.

Independent ATM operators rely on two streams of 
revenue to sustain their businesses. The first is the "net 
interchange" fee: the gross interchange fee paid by the 
cardholder's bank to the ATM operator, which runs 
between $0.00 and $0.60 per transaction, less any 
network services fee  [*1061]  charged by the ATM 
network. MasterCard and Visa generally charge high 
network services fees, which means that ATM operators 
receive low net interchange fees — running between 
$0.06 and $0.29 for domestic transactions, and even 
less for international transactions — for transactions on 
these networks. Several competing networks charge 
comparatively low network services fees, thus enabling 
an ATM operator to collect a higher net interchange fee 
(up to $0.50 per transaction) when using the lower-fee 
networks. Id. ¶ 59.

The second source of revenue comes from the ATM 
access fees paid by the cardholder. The average 
access fee in 2012 was $2.10. See Osborn Prop. 
Compl. ¶ 99 (citing GOV'T ACCOUNTABILITY OFFICE, GAO-
13-266, AUTOMATED TELLER MACHINES: SOME CONSUMER 

FEES HAVE INCREASED 14 (2013)). [**5] 

Visa and MasterCard each impose, as a condition for 
ATM operators to access their networks, a sort of non-
discrimination or most favored customer clause called 
the "Access Fee Rules." These rules provide that no 
ATM operator may charge customers whose 
transactions are processed on Visa or MasterCard 
networks a greater access fee than that charged to any 
customer whose transaction is processed on an 

alternative ATM network.1 Thus, under the Access Fee 
Rules, operators cannot say to cardholders: "We will 
charge you $2.00 for a MasterCard or Visa transaction, 
but if your card has a Star or Credit Union 24 bug on it, 
we will charge you only $1.75."

Both Visa and MasterCard were owned and operated as 
joint ventures by a large group of retail banks at the time 
that the Access Fee Rules were adopted. NAC Prop. 
Compl. ¶ 89. Although these member banks later 
relinquished direct control over the bankcard 
associations through public offerings, the IPOs did not 
alter the substance of the Access Fee Rules, which 
remain intact to this day.

Plaintiffs assert that these rules illegally restrain the 
efficient pricing of ATM services. They characterize the 
Access Fee Rules as constituting an "anti-steering" 
regime that prevents independent ATM operators from 
incentivizing cardholders to choose and use cards "that 
are more efficient and less costly than either Visa or 
MasterCard's." NAC Prop. Compl. ¶ 1.

This consolidated appeal arises from decisions in three 
separate but related civil actions. The first action, 
Stoumbos v. Visa, was filed by a debit cardholder, Mary 
Stoumbos, who paid access fees in connection [**7]  
with ATM transactions at various independent ATMs. 
The second action, Mackmin v. Visa (referred to here as 
the Osborn case), was filed by four consumers of 
independent and bank-run ATM services. The third 
action, National ATM Council v. Visa, was brought by a 
leading  [*1062]  association of independent ATM 
operators and several individual ATM operators. The 

1 The challenged Visa rule provides:

An ATM Acquirer may impose an Access Fee if: It 
imposes an Access Fee on all other Financial 
Transactions through other shared networks at the same 
ATM; The Access Fee is not greater than the Access Fee 
amount on all other Interchange Transactions through 
other shared networks at the same ATM . . . .

NAC Prop. Compl. ¶ 68 (citing Visa Int'l Operating Regulations 
¶ 4.10A (Oct. 15, 2012)). The challenged MasterCard rule 
provides:

An Acquirer must not charge an ATM Access Fee in 
connection with a Transaction that is [**6]  greater than 
the amount of any ATM Access Fee charged by that 
Acquirer in connection with the transactions of any other 
network accepted at that terminal.

Id. ¶ 64 (citing MasterCard's Cirrus Worldwide Operating Rule 
¶ 7.14.1.2 (Dec. 21, 2012)).
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Plaintiffs allege violations of Section 1 of the Sherman 
Act as well as various state laws, and they name Visa 
and MasterCard entities as defendants. In addition, the 
Osborn plaintiffs name certain member banks as co-
defendants.

On February 12, 2013, the District Court concluded that 
the Plaintiffs' respective complaints had failed to allege 
facts sufficient to establish standing and, in the 
alternative, lacked adequate facts to establish concerted 
activity under Section 1 of the Sherman Act. Nat'l ATM 
Council, Inc. v. Visa Inc., 922 F. Supp. 2d 73 (D.D.C. 
2013) ("NAC I"). It dismissed not just the complaints, but 
the cases without prejudice.

In an attempt to toll the statute of limitations, Plaintiffs 
timely moved the District Court to modify its judgment 
from dismissal of the cases without prejudice to 
dismissal of the complaints with leave to replead. 
Plaintiffs simultaneously submitted proposed amended 
complaints. On December [**8]  19, 2013, the District 
Court denied Plaintiffs' motions after concluding that 
their proposed amended complaints still lacked 
sufficient facts to establish standing or a conspiracy. 
Nat'l ATM Council, Inc. v. Visa Inc., 7 F. Supp. 3d 51 
(D.D.C. 2013) ("NAC II"). The Plaintiffs appeal.

II.

Procedural quirks notwithstanding, HN1 we review de 
novo the District Court's determination that the filing of 
the amended complaints would be futile due to the 
perceived deficiencies of those complaints under Rules 
12(b)(1) and 12(b)(6). See Kim v. United States, 632 
F.3d 713, 715, 394 U.S. App. D.C. 149 (D.C. Cir. 2011) 
(stating standard of review for Fed. R. Civ. P. 12(b)(1) & 
12(b)(6)). To reach that bottom line, we must do some 
procedural untangling.

The District Court's February 12 order dismissed the 
cases without prejudice. HN2 The principle guiding a 
dismissal without prejudice is that absent futility or 
special circumstances (such as undue delay, bad faith, 
or dilatory motive), a plaintiff should have the 
opportunity to replead so that claims will be decided on 
merits rather than technicalities. Foman v. Davis, 371 
U.S. 178, 181-82, 83 S. Ct. 227, 9 L. Ed. 2d 222 (1962); 
see also English-Speaking Union v. Johnson, 353 F.3d 
1013, 1021, 359 U.S. App. D.C. 288 (D.C. Cir. 2004). 
Where, as it appears was the case here, a plaintiff has 
not notified the district court that a statute of limitations 
issue might bar the plaintiff "from correcting the 
complaint's defects and filing a new lawsuit," a dismissal 

of the case without prejudice is not an abuse of 
discretion. [**9]  See Ciralsky v. CIA, 355 F.3d 661, 671, 
359 U.S. App. D.C. 366 (D.C. Cir. 2004).

Plaintiffs followed an appropriate course against this 
background, asking the District Court to modify its 
judgment pursuant to Rule 59 — so that merely the 
complaint, and not the case, would have been 
dismissed — and simultaneously filing a proposed 
amended complaint. See Firestone v. Firestone, 76 F.3d 
1205, 1208, 316 U.S. App. D.C. 152 (D.C. Cir. 1996) 
(describing this as proper procedure). In its December 
19 opinion on those motions, the District Court asked 
and answered the essential question — whether leave 
to amend was futile — but the accompanying order 
purported to deny on the merits Plaintiffs' motion for 
leave to amend their complaints, and to deny as moot 
their motion to modify the February 12 judgment. As a 
technical matter, the District Court lacked authority to 
rule on the merits of the Rule 15(a) motion because it 
did not modify its final judgment dismissing those cases. 
See Ciralsky, 355 F.3d at 673; Firestone, 76 F.3d at 
1208.

 [*1063]  HN3 Because the District Court's denial of the 
Plaintiffs' Rule 59(e) motion as moot was based on its 
conclusion that amendment of the complaints would be 
futile, see NAC II, 7 F. Supp. 3d at 54, we review the 
decision below as a denial on the merits of the motion to 
modify the judgment. On this question, we look for 
abuse of discretion. Firestone, 76 F.3d at 1208 (citing 
Browder v. Dir., Ill. Dep't of Corrections, 434 U.S. 257, 
263 n.7, 98 S. Ct. 556, 54 L. Ed. 2d 521 (1978)). HN4 
An abuse of discretion necessarily occurs when a 
district court misapprehends [**10]  the underlying 
substantive law, and we examine the underlying 
substantive law de novo. Conservation Force v. Salazar, 
699 F.3d 538, 542, 403 U.S. App. D.C. 69 (D.C. Cir. 
2012); see also Dyson v. District of Columbia, 710 F.3d 
415, 420, 404 U.S. App. D.C. 228 (D.C. Cir. 2013) 
(reviewing de novo questions of law underlying district 
court's denial of plaintiff's Rule 59(e) motion). In other 
words, the District Court's futility conclusion turned on a 
legal determination — here, the sufficiency of the 
proposed amended complaints under Rule 12(b)(1) or 
Rule 12(b)(6) — and we review those legal 
determinations independently of the District Court.2

2 The parties have focused on the sufficiency of the proposed 
amended complaints, rather than the complaints originally 
dismissed by the District Court, and the Plaintiffs have not 
argued that the initial complaints should not have been 
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That brings us to the substantive questions we must 
decide. We look first, as always, at the question of 
whether the Plaintiffs have standing and second, 
whether the Plaintiffs' proposed amended complaints 
adequately stated a claim.

A.

The District Court determined that the Plaintiffs lacked 
Article III standing [**11]  because their allegations 
showed neither injury nor redressability. NAC II, 7 F. 
Supp. 3d at 60-61. HN5 To establish standing, a plaintiff 
must show that (i) it has "suffered a concrete and 
particularized injury in fact, (ii) that was caused by or is 
fairly traceable to the actions of the defendant, and (iii) 
is capable of resolution and likely to be redressed by 
judicial decision." Sierra Club v. EPA, 755 F.3d 968, 
973, 410 U.S. App. D.C. 326 (D.C. Cir. 2014) (citing 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 
112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992)).

Plaintiffs contend that "in the absence of the access fee 
rules, ATM operators would offer consumers 
differentiated access fees at the point of transaction, 
consumers would then demand multi-bug PIN cards 
from their banks, their banks would provide these cards, 
and the market for network services would become 
more competitive, all resulting in more choice of 
networks and lower access fees for consumers." NAC II, 
7 F. Supp. 3d at 60. The District Court held that this was 
an "attenuated, speculative chain of events[] that relies 
on numerous independent actors, including the PIN card 
issuing banks." Id. We disagree, and we think the 
District Court was demanding proof of an economic 
theory that was not required in a complaint.

HN6 A plaintiff's burden to demonstrate standing grows 
heavier at each stage of the litigation. See Lujan, 504 
U.S. at 561. Thus, "[a]t the pleading stage, 
general [**12]  factual allegations of injury resulting from 
the defendant's conduct may suffice, for on a motion to 
dismiss we presum[e] that general allegations embrace 
those specific facts that are necessary  [*1064]  to 
support the claim." Id. (internal quotation marks 
omitted); see also Am. Nat. Ins. Co. v. FDIC, 642 F.3d 
1137, 1139, 395 U.S. App. D.C. 316 (D.C. Cir. 2011) 
(observing that on a Rule 12(b)(1) motion, we "grant[] 
plaintiff the benefit of all inferences that can be derived 

dismissed. See Appellants' Br. 8 n.4 (explaining that the 
complaints dismissed on February 12 are of "questionable" 
relevance here, as this appeal is confined to the District 
Court's rulings on the proposed amended complaints).

from the facts alleged").

Two distinct theories of injury are relevant in this appeal. 
First is the ATM operators' theory of harm. The 
operators allege that MasterCard and Visa, working in 
concert with the member banks, have maximized their 
own returns on each transaction, thereby minimizing the 
independent ATM operators' cut. See NAC Prop. 
Compl. ¶¶ 77-88. According to the operators, in a 
competitive market, the imbalance between low- and 
high-cost networks "would be corrected by a price 
differential for the final service, and consumers would 
respond to lower prices for a fungible service by 
switching." Id. ¶ 79. But while ATM operators can 
respond by routing transactions on multi-bugged cards 
over the lowest priced networks, they are prevented 
from using differential pricing to incentivize customers to 
use such cards. As the operator [**13]  plaintiffs put it, 
"ATM operators are prohibited from setting the price 
differential needed to encourage consumers to switch." 
Id. Visa and MasterCard are thereby insulated from 
competition with other networks and can charge supra-
competitive network services fees with impunity.

The consumers' theory of harm complements that of the 
operators. The consumers allege that they pay inflated 
access fees when they visit ATMs. They believe that the 
Access Fee Rules inhibit competition in both the 
network services market and the market for ATM access 
fees. But for the Rules, some ATM operators would offer 
discounted access fees for cards linked to lower-cost 
ATM networks, and this discounting would create 
downward pressure on access fees generally. Osborn 
Prop. Compl. ¶ 94-107; Stoumbos Proposed Second 
Amended Complaint ("Stoumbos Prop. Compl.") ¶¶ 81-
100.

HN7 Economic harm, such as that alleged here, "is a 
classic form of injury-in-fact." Danvers Motor Co. v. Ford 
Motor Co., 432 F.3d 286, 293 (3d Cir. 2005). But the 
Defendants painted Plaintiffs' allegations as speculative 
and conclusory, and the District Court agreed. NAC II, 7 
F. Supp. 3d at 60. The District Court reasoned that the 
"protracted chain of causation" alleged by Plaintiffs "fails 
both because of the uncertainty of several 
individual [**14]  links and because of the number of 
speculative links that must hold for the chain to connect 
the challenged acts to the asserted particularized 
injury." Id. (quoting Fla. Audubon Soc'y v. Bentsen, 94 
F.3d 658, 670, 320 U.S. App. D.C. 324 (D.C. Cir. 1996) 
(en banc)) (internal quotation marks omitted). This was 
error.
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HN8 At the pleadings stage, a court "must accept as 
true all material allegations of the complaint," Warth v. 
Seldin, 422 U.S. 490, 501, 95 S. Ct. 2197, 45 L. Ed. 2d 
343 (1975), an obligation that we have recognized 
"might appear to be in tension with the Court's further 
admonition that an allegation of injury or of 
redressability that is too speculative will not suffice to 
invoke the federal judicial power," United Transp. Union 
v. ICC, 891 F.2d 908, 911, 282 U.S. App. D.C. 38 (D.C. 
Cir. 1989) (internal quotation marks omitted). But "this 
ostensible tension is reconciled by distinguishing 
allegations of facts, either historical or otherwise 
demonstrable, from allegations that are really 
predictions." Id. at 912 (emphasis added). Thus, "[w]hen 
considering any chain of allegations for standing 
purposes, we may reject as overly speculative . . . those 
types of allegations that are not normally susceptible of 
labelling as 'true' or 'false.'" Id.

 [*1065]  Plaintiffs' theories here are susceptible to proof 
at trial. The Plaintiffs allege a system in which Visa and 
MasterCard insulate their networks from price 
competition from other networks. This [**15]  insulation 
yields higher profits for Visa and MasterCard (and 
higher returns for their shareholders), at the cost of 
consumers and independent ATM operators. The 
economic injury alleged is present and ongoing.

Moreover, the complaints contain factual details, 
including details about the Plaintiffs' own conduct, that 
support the alleged causal link between the Access Fee 
Rules and the economic harm. According to the 
Plaintiffs, Visa and MasterCard currently capture over 
half of all ATM transactions, despite charging higher 
fees than rival networks. See Osborn Prop. Compl. ¶¶ 
91, 101. Plaintiffs further allege that independent ATM 
operators (such as the operator plaintiffs) have the 
desire and technical capacity to offer discounts on cards 
linked to low-cost networks. See NAC Prop. Compl. ¶¶ 
79, 82; Stoumbos Prop. Compl. ¶ 85. They contend that 
consumers, such as Stoumbos and the Osborn 
plaintiffs, are "sensitive to differences in ATM Access 
Fees and where possible will seek out ATMs with the 
lowest Access Fees." Stoumbos Prop. Compl. ¶ 86; 
accord Osborn Prop. Compl. ¶ 105.

To be certain, Plaintiffs also rely on certain economic 
assumptions about supply and demand: that other 
consumers [**16]  besides the Plaintiffs are price 
conscious; that bank operators will respond to consumer 
demand for cards tied to low-cost networks; and that in 
the face of competitive pressure, ATM networks will 
reduce their network fees. But these sorts of 

assumptions are provable at trial. See United Transp. 
Union, 891 F.2d at 912 n.7 (allegations "founded on 
economic principles," while "perhaps not as reliable as 
allegations based on the laws of physics, are at least 
more akin to demonstrable facts than are predictions 
based only on speculation."); Ill. Brick Co. v. Illinois, 431 
U.S. 720, 758, 97 S. Ct. 2061, 52 L. Ed. 2d 707 (1977) 
(recognizing, in the context of damages, that antitrust 
cases often involve "tracing a cost increase through 
several levels of a chain of distribution"). Indeed, 
allegations of economic harm "based on standard 
principles of 'supply and demand'" are "routinely 
credited by courts in a variety of contexts." Adams v. 
Watson, 10 F.3d 915, 923 (1st Cir. 1993).

In deciding that the Plaintiffs had failed to establish 
injury and redressability, the District Court relied on 
cases that had been decided at summary judgment. 
See NAC II, 7 F. Supp. 3d at 60 (citing Lujan, 504 U.S. 
at 560-61; Valley Forge Christian Coll. v. Ams. United 
for Separation of Church and State, Inc., 454 U.S. 464, 
496 n.10, 102 S. Ct. 752, 70 L. Ed. 2d 700 (1982); Fla. 
Audubon Soc'y, 94 F.3d at 670); see also NAC I, 922 F. 
Supp. 2d at 81 (citing Dominguez v. UAL Corp., 666 
F.3d 1359, 1362, 399 U.S. App. D.C. 92 (D.C. Cir. 
2012); Gerlinger v. Amazon.com Inc.; Borders Group, 
Inc., 526 F.3d 1253, 1255-56 (9th Cir. 2008)). HN9 On a 
motion for summary judgment by a defendant, the 
question is not whether the plaintiff has asserted a 
plausible theory of harm, but rather whether the plaintiff 
has offered sufficient [**17]  evidence for a reasonable 
jury to conclude that its theory is correct. See Fla. 
Audubon Soc'y, 94 F.3d at 672 (at summary judgment, 
the court "need not accept appellants' alleged chain of 
events if they are unable to demonstrate competent 
evidence to support each link"); Dominguez, 666 F.3d at 
1362-64 (evaluating plaintiff's theory of supra-
competitive pricing and concluding that no record 
evidence supported its theory of harm). A Rule 12(b)(1) 
motion, however, is not the occasion for evaluating 
 [*1066]  the empirical accuracy of an economic theory. 
Because the economic facts alleged by the Plaintiffs are 
specific, plausible, and susceptible to proof at trial, they 
pass muster for standing purposes at the pleadings 
stage.

B.

We next turn to the District Court's alternative holding 
that the Plaintiffs failed to plead adequate facts to 
establish the existence of concerted activity. Under the 
familiar Twombly-Iqbal standard, HN10 "[t]o survive a 
motion to dismiss, a complaint must contain sufficient 
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factual matter, accepted as true, to state a claim to relief 
that is plausible on its face.'" Jones v. Horne, 634 F.3d 
588, 595, 394 U.S. App. D.C. 261 (D.C. Cir. 2011) 
(quoting Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 
1937, 173 L. Ed. 2d 868 (2009)).

HN11 Section 1 of the Sherman Act prohibits any 
"contract, combination . . . or conspiracy, in restraint of 
trade or commerce." 15 U.S.C. § 1. Thus, to make out a 
claim under this section, the Plaintiffs must [**18]  allege 
that "the challenged anticompetitive conduct stems from 
. . . an agreement, tacit or express." Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 553, 127 S. Ct. 1955, 167 L. 
Ed. 2d 929 (2007) (internal quotation marks and 
brackets omitted). If such an agreement is among 
competitors, we refer to it as a horizontal restraint. See 
Bus. Electronics Corp. v. Sharp Electronics Corp., 485 
U.S. 717, 730, 108 S. Ct. 1515, 99 L. Ed. 2d 808 (1988) 
(contrasting horizontal agreements from vertical 
restraints imposed by firms at different levels of 
distribution). The complaints are sufficient if they contain 
"enough factual matter (taken as true) to suggest that an 
agreement was made." Id. at 556. We conclude that the 
Plaintiffs have alleged a horizontal agreement to restrain 
trade that suffices at the pleadings stage.

According to the Plaintiffs, the member banks 
developed and adopted the Access Fee Rules when the 
banks controlled Visa and MasterCard. The rules served 
several purposes. First and foremost, the rules 
protected Visa and MasterCard from competition with 
lower-cost ATM networks, thereby permitting Visa and 
MasterCard to charge supra-competitive fees. Osborn 
Prop. Compl. ¶ 80. The rules also benefited the banks, 
who were equity shareholders of the associations (and 
therefore financial beneficiaries of the deal). Id. ¶¶ 116-
117. And the rules protected banks from competition 
with each other [**19]  over the types of bugs offered on 
bank cards. See id. ¶ 80 (alleging that "banks were 
assured that their MasterCard customers would not 
have to pay more in fees than their Visa cardholders, 
and they would not face competition at the network 
level").

That the rules were adopted by Visa and MasterCard as 
single entities does not preclude a finding of concerted 
action. The Supreme Court has "long held that HN12 
concerted action under [Section] 1 does not turn simply 
on whether the parties involved are legally distinct 
entities," but rather depends upon "a functional 
consideration of how the parties involved in the alleged 
anticompetitive conduct actually operate." Am. Needle, 
Inc. v. Nat'l Football League, 560 U.S. 183, 191, 130 S. 

Ct. 2201, 176 L. Ed. 2d 947 (2010). Thus, "a legally 
single entity violate[s] [Section] 1 when the entity [i]s 
controlled by a group of competitors and serve[s], in 
essence, as a vehicle for ongoing concerted activity." Id.

The allegations here — that a group of retail banks fixed 
an element of access fee pricing through bankcard 
association rules — describe the sort of concerted 
action  [*1067]  necessary to make out a Section 1 claim. 
See, e.g., Nat'l Soc'y of Prof'l Eng'rs v. United States, 
435 U.S. 679, 98 S. Ct. 1355, 55 L. Ed. 2d 637 (1978) 
(upholding antitrust action against association that 
imposed ethical rule prohibiting competitive bidding by 
members); Robertson v. Sea Pines Real Estate Cos., 
679 F.3d 278, 288-89 (4th Cir. 2012) (finding adequate 
allegations that real estate brokerages agreed [**20]  to 
restrain market competition through anticompetitive 
service rules in their joint venture). Indeed, in 2003 the 
Second Circuit upheld a trial court's finding that rules 
adopted by Visa and MasterCard that prohibited 
member banks from issuing American Express or 
Discover cards violated Section 1 of the Act. United 
States v. Visa U.S.A., Inc., 344 F.3d 229 (2d Cir. 2003) 
(affirming United States v. Visa U.S.A., Inc., 163 F. 
Supp. 2d 322 (S.D.N.Y. 2001)).

The Defendants correctly observe that HN13 "[m]ere 
membership in associations is not enough to establish 
participation in a conspiracy with other members of 
those associations." Fed. Prescription Serv., Inc. v. Am. 
Pharm. Ass'n, 663 F.2d 253, 265, 214 U.S. App. D.C. 
76 (D.C. Cir. 1981); see also Kendall v. Visa U.S.A., 
Inc., 518 F.3d 1042, 1048 (9th Cir. 2008) 
("[M]embership in an association does not render an 
association's members automatically liable for antitrust 
violations committed by the association."). But the 
Plaintiffs here have done much more than allege "mere 
membership." They have alleged that the member 
banks used the bankcard associations to adopt and 
enforce a supracompetitive pricing regime for ATM 
access fees. See, e.g., Osborn Prop. Compl. ¶ 81 ("The 
unreasonable restraints . . . originated in the rules of the 
former bankcard associations agreed to by the banks 
themselves.") (emphasis added); NAC Prop. Comp. ¶¶ 
89-90 (alleging that member banks appointed 
representatives to the bankcard associations' Boards of 
Directors, which in turn established the [**21]  
anticompetitive access fee rules, with the cooperation 
and assent of the member banks). That is enough to 
satisfy the plausibility standard.

Defendants next seek refuge in the fact that the banks 
reorganized MasterCard and Visa as publicly held 
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corporations in 2006 and 2008, respectively. The 
Defendants contend that even if there had been 
agreements or conspiracies, the public offerings 
terminated them. See Appellees' Br. 40-41. In their view, 
the offering constituted a withdrawal by the member 
banks — and with that withdrawal, the cessation of any 
concerted action. The Rules that remained intact no 
longer represented an agreement by the member 
banks, but rather unilateral impositions by the bankcard 
associations themselves, over which the banks no 
longer had control.

HN14 To establish withdrawal, a defendant may show 
that it has taken "[a]ffirmative acts inconsistent with the 
object of the conspiracy and communicated in a manner 
reasonably calculated to reach co-conspirators." United 
States v. U.S. Gypsum Co., 438 U.S. 422, 464, 98 S. 
Ct. 2864, 57 L. Ed. 2d 854 (1978); accord Watson 
Carpet & Floor Covering, Inc. v. Mohawk Indus., Inc., 
648 F.3d 452, 460 (6th Cir. 2011); In re Brand Name 
Prescription Drugs Antitrust Litig., 123 F.3d 599, 616 
(7th Cir. 1997). Even where a member of the conspiracy 
appears to sever ties with other co-conspirators, there is 
no withdrawal if that member continues to support or 
benefit from the agreement. See United States v. Eisen, 
974 F.2d 246, 269 (2d Cir. 1992) (finding no withdrawal 
from conspiracy [**22]  where defendant resigned from 
corrupt firm but continued to receive a portion of profits); 
United States v. Antar, 53 F.3d 568, 583 (3d Cir. 1995) 
(holding that resignation from conspiracy is insufficient 
 [*1068]  if the defendant "continues to do acts in 
furtherance of the conspiracy and continues to receive 
benefits from the conspiracy's operations"), overruled on 
other grounds, Smith v. Berg, 247 F.3d 532, 534 (3d Cir. 
2001). Whether there was an effective withdrawal is 
typically a question of fact for the jury. See United 
States v. Bafia, 949 F.2d 1465, 1480 (7th Cir. 1991); In 
re Cathode Ray Tube (CRT) Antitrust Litig., No. C-07-
5944, 2014 U.S. Dist. LEXIS 35391, 2014 WL 1091589, 
at *9 (N.D. Cal. Mar. 13, 2014) (noting that withdrawal 
generally "is a fact-sensitive affirmative defense").

According to the complaints, each member bank "knew 
and understood that it and each and every other 
member of the applicable network would agree or 
continue to agree to be bound" by the rules both before 
and after the public offerings. NAC Prop. Compl. ¶ 102. 
To support that allegation, the plaintiffs point out that the 
banks have continued to issue Visa- and MasterCard-
branded cards and to comply with the Access Fee Rules 
at their own ATMs. Id. ¶¶ 101, 103. Furthermore, even 
though the banks no longer directly control Visa and 
MasterCard, the plaintiffs observe, the banks work with 

those associations to route more transactions over their 
networks. For example, at least some member banks 
offer single-bug [**23]  cards so that independent ATM 
operators have no choice but to run those transactions 
over a high-cost network run by Visa or MasterCard. 
See Osborn Prop. Compl. ¶¶ 83-85 (alleging that Bank 
of America, Wells Fargo, and Chase struck deals with 
Visa to drop alternative networks); id. ¶ 87 (alleging that 
Capital One and Fifth Third banks offer MasterCard 
debit cards with no rival bugs on the back). Based on 
these allegations, a jury could no doubt conclude that, in 
so doing, the banks continue to protect Visa and 
MasterCard from price competition.

Plaintiffs also allege that several member banks 
continue to benefit indirectly from the Access Fee Rules. 
Because the major banks still own shares in Visa and 
MasterCard, see NAC Prop. Compl ¶¶ 99-100; Osborn 
Prop. Compl. ¶¶ 116-117, it can be inferred that the 
banks reap some ongoing financial benefit from 
increased profits at Visa and MasterCard. And by 
removing any incentive for customers to demand multi-
bugged debit cards, the banks are able to avoid 
competition with each other on network offerings 
attached to their cards. See NAC Prop. Compl. ¶ 105 
(referring to "collusive agreement not to compete on the 
basis of the efficiency of each [**24]  bank's ATM 
services").

We therefore reject the Defendants' assertion that the 
public offerings dispelled any hint of conspiracy. The 
Plaintiffs have adequately alleged an agreement that 
originated when the member banks owned and 
operated Visa and MasterCard and which continued 
even after the public offerings of those associations.3

In a final attempt to defeat the proposed complaints, the 
Defendants contend that even if the Plaintiffs have 
adequately pleaded standing and agreement, they have 
failed to state a claim because their allegations do not 
establish antitrust injury. Appellees' Br. 21-22; see 
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 
477, 489, 97 S. Ct. 690, 50 L. Ed. 2d 701 (1977) 

3 The Plaintiffs plead in the alternative that the Access Fee 
Rules constitute unlawful vertical conspiracies to restrain 
trade. See Osborn Prop. Compl. ¶¶ 155-170; NAC Prop. 
Compl. ¶¶ 125-134. Stoumbos puts forward an alternative 
theory that the rules stem from unlawful "hub-and-spoke" 
conspiracies. See Stoumbos Prop. Compl. ¶ 53. Because we 
conclude that the proposed amended complaints allege a 
horizontal conspiracy, we do not reach the question of whether 
Plaintiffs' alternative theories are tenable.
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(defining antitrust injury as "injury  [*1069]  of the type 
the antitrust laws were intended to prevent [**25]  and 
that flows from that which makes defendants' acts 
unlawful."). The Defendants do not provide a meaningful 
argument as to why antitrust standing is not present 
here, where the Plaintiffs have alleged that the Access 
Fee Rules chill competition among network service 
providers, leading to artificially high access fees for 
consumers and artificially low margins for the 
Defendants. See, e.g., NAC Prop. Compl. ¶ 108 
(arguing that Defendants' anticompetitive conduct has 
forced the independent operators to pay supra-
competitive network fees). We therefore decline 
Defendants' invitation to affirm on that basis.

III.

For the foregoing reasons, we hold that the District 
Court erred in concluding that the Plaintiffs had failed to 
plead adequate facts to establish standing or the 
existence of a horizontal conspiracy to restrain trade. 
We therefore vacate the District Court's December 19 
order denying the Plaintiffs' motion to amend the 
judgment, and we remand for further proceedings 
consistent with this opinion.4

So ordered.

4 As futility was the sole ground articulated by the District Court 
for denying the Plaintiffs' motions to amend the judgment and 
to file amended complaints, we see no reason that the 
motions [**26]  should not be granted on remand. See Foman, 
371 U.S. at 181-82 (explaining that if "the underlying facts or 
circumstances relied upon by a plaintiff may be a proper 
subject of relief, he ought to be afforded an opportunity to test 
his claim on the merits"); Ciralsky, 355 F.3d at 672-73 
(recognizing that it may be appropriate to convert a judgment 
that dismisses a case into an order dismissing a complaint for 
statute of limitations purpose). But we leave this discretionary 
decision to the district judge, see Firestone, 76 F.3d at 1208, 
whose view of the case is more nuanced than our own.
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such as harm-threatening mental illness, outweighs the 
individual's constitutionally protected interest in avoiding 
physical restraint. Consistent with these principles, 
judicial precedent, outside of the immigration context, 
finds civil detention constitutional without any 
individualized showing of need only when faced with the 
unique exigencies of global war or domestic 
insurrection.

Constitutional Law > ... > Fundamental Rights > Procedural 
Due Process > Scope of Protection

HN4 In all contexts apart from immigration and military 
detention, judicial precedent finds that the United States 
Constitution requires some individualized process and a 
judicial or administrative finding that a legitimate 
governmental interest justifies detention of the person in 
question.

Constitutional Law > ... > Fundamental Rights > Procedural 
Due Process > Scope of Protection

Family Law > Family Protection & Welfare > Involuntary 

Commitment

HN5 The state may detain a criminal defendant found 
incapable of standing trial, but only for the reasonable 
period of time necessary to determine whether there is a 
substantial probability that he will attain the capacity to 
stand trial in the foreseeable future. At all times, the 
individual's commitment must be justified by progress 
toward that goal. Likewise, the state may detain a 
criminal defendant following an acquittal by reason of 
insanity in order to treat the individual's mental illness 
and protect him and society from his potential 
dangerousness. However, the detainee is entitled to 
release when he has recovered his sanity or is no 
longer dangerous. Further, although the state may 
detain sexually dangerous individuals even after they 
have completed their criminal sentences, such 
confinement must take place pursuant to proper 
procedures and evidentiary standards. To justify 
indefinite involuntary commitment, the state must prove 
both dangerousness and some additional factor, such 
as a mental illness or mental abnormality.

Criminal Law & Procedure > Preliminary 
Proceedings > Bail > General Overview

Criminal Law & Procedure > Preliminary 
Proceedings > Speedy Trial > General Overview

HN6 Pretrial detention of individuals charged with the 
most serious of crimes is constitutional only because, 
under the Bail Reform Act, an arrestee is entitled to a 
prompt detention hearing to determine whether his 
confinement is necessary to prevent danger to the 
community. Further, the maximum length of pretrial 
detention is limited by the stringent time limitations of 
the Speedy Trial Act.

Constitutional Law > ... > Fundamental Rights > Procedural 
Due Process > Scope of Protection

Civil Procedure > Sanctions > Contempt > Civil Contempt

HN7 Incarceration of individuals held in civil contempt is 
consistent with due process only where the contemnor 
receives adequate procedural protections and the court 
makes specific findings as to the individual's ability to 
comply with the court order. If compliance is impossible, 
for instance, if the individual lacks the financial 
resources to pay court-ordered child support, then 
contempt sanctions do not serve their purpose of 
coercing compliance and therefore violate the Due 
Process Clause.

Immigration Law > Deportation & Removal > Administrative 
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Proceedings > Bond, Custody & Detention

HN8 Case law recognizes some limits on detention of 
non-citizens pending removal. Such detention may not 
be punitive; Congress may not, for example, impose 
sentences of imprisonment at hard labor on non-citizens 
awaiting deportation, and it must be supported by a 
legitimate regulatory purpose.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN9 A statute permitting indefinite detention of an alien 
raises a serious constitutional problem. Although the 
state has legitimate interests in ensuring the 
appearance of aliens at future immigration proceedings 
and protecting the community, post-removal period 
detention does not uniformly bear a reasonable relation 
to the purpose for which the individual was committed. 
To avoid constitutional concerns, judicial precedent 
construes 8 U.S.C.S. § 1231(a)(6), the statute 
governing post-removal period detention, to limit an 
alien's post-removal-period detention to a period 
reasonably necessary to bring about that alien's removal 
from the United States. Detention beyond that point 
requires strong procedural protections and a finding that 
the non-citizen is specially dangerous.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN10 Judicial precedent rejects a due process 
challenge to mandatory detention under 8 U.S.C.S. § 
1226(c), which applies to non-citizens convicted of 
certain crimes. While affirming the long-standing view 
that the government may constitutionally detain 
deportable aliens during the limited period necessary for 
their removal proceedings, case law emphasizes that 
detention under § 1226(c) is constitutionally permissible 
because it has a definite termination point and typically 
lasts for less than 90 days.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN11 The United States Court of Appeals for the Ninth 
Circuit has held that non-citizens detained pursuant to 8 
U.S.C.S. §§ 1226(a) and 1231(a)(6) are entitled to bond 
hearings before an immigration judge when detention 
becomes prolonged.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN12 The United States Court of Appeals for the Ninth 
Circuit's precedents make clear that there is a distinction 
between detention being authorized and being 
necessary as to any particular person. Bond hearings 
do not restrict the government's legitimate authority to 
detain inadmissible or deportable non-citizens; rather, 
they merely require the government to justify denial of 
bond with clear and convincing evidence that an alien is 
a flight risk or danger to the community. And, in the end, 
the government is required only to establish that it has a 
legitimate interest reasonably related to continued 
detention; the discretion to release a non-citizen on 
bond or other conditions remains soundly in the 
judgment of the immigration judges the United States 
Department of Justice employs.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN13 Prior immigration decisions clarify that detention 
becomes prolonged at the six-month mark.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN14 The United States Court of Appeals for the Ninth 
Circuit has defined detention as prolonged when it lasts 
six months and is expected to continue more than 
minimally beyond six months. At that point, the Ninth 
Circuit has explained, the private interests at stake are 
profound, and the risk of an erroneous deprivation of 
liberty in the absence of a hearing before a neutral 
decisionmaker is substantial.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN15 8 U.S.C.S. § 1226(c) requires that the United 
States Attorney General detain any non-citizen who is 
inadmissible or deportable because of his criminal 
history upon that person's release from imprisonment, 
pending proceedings to remove him from the United 
States. Detention under § 1226(c) is mandatory. 
Individuals detained under that section are not eligible 
for release on bond or parole, 8 U.S.C.S. § 1226(a); 
they may be released only if the Attorney General 
deems it necessary for witness protection purposes, 8 
U.S.C.S. § 1226(c)(2).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN16 Mandatory detention under 8 U.S.C.S. § 1226(c) 
applies to non-citizens who are inadmissible on account 
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of having committed a crime involving moral turpitude or 
a controlled substance offense; having multiple criminal 
convictions with an aggregate sentence of five years or 
more of confinement; having connections to drug 
trafficking, prostitution, commercialized vice, money 
laundering, human trafficking, or terrorism; having 
carried out severe violations of religious freedom while 
serving as a foreign government official; or having been 
involved in serious criminal activity and asserting 
immunity from prosecution. It also applies to non-
citizens who are deportable on account of having been 
convicted of two or more crimes involving moral 
turpitude, an aggravated felony, a controlled substance 
offense, certain firearm-related offenses, or certain other 
miscellaneous crimes; having committed a crime of 
moral turpitude within a certain period of time since their 
date of admission for which a sentence of one year or 
longer has been imposed; or having connections to 
terrorism.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN17 An individual detained under 8 U.S.C.S. § 1226(c) 
may ask an immigration judge (IJ) to reconsider whether 
the mandatory detention provision applies to him, 8 
C.F.R. § 1003.19(h)(2)(ii), but such review is limited in 
scope and addresses only whether the individual is 
properly included in a category of non-citizens subject to 
mandatory detention based on his criminal history. At a 
Joseph hearing, a detainee may avoid mandatory 
detention by demonstrating that he is not an alien, was 
not convicted of the predicate crime, or that the United 
States Department of Homeland Security is otherwise 
substantially unlikely to establish that he is in fact 
subject to mandatory detention. A determination in favor 
of an alien at a Joseph hearing does not lead to 
automatic release because the government retains 
discretionary authority to detain the individual under 8 
U.S.C.S. § 1226(a). Instead, such a determination 
allows the IJ to consider granting bond under the § 
1226(a) standards, namely, whether the detainee would 
pose a danger or flight risk if released.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN18 The United States Court of Appeals for the Ninth 
Circuit held that the prolonged detention of an alien 
under 8 U.S.C.S. § 1226(c) without an individualized 
determination of his dangerousness or flight risk would 
be constitutionally doubtful. To avoid these 
constitutional concerns, § 1226(c)'s mandatory 

language must be construed to contain an implicit 
reasonable time limitation. Accordingly, at the six-month 
mark, when detention becomes prolonged, § 1226(c) 
becomes inapplicable, and the United States Attorney 
General's detention authority rests with 8 U.S.C.S. § 
1226(a). Under judicial precedent, those detainees are 
then entitled to a bond hearing.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN19 The text of 8 U.S.C.S. § 1226(c) requires that the 
government detain certain non-citizens but does not 
mandate such detention for any particular length of time.

Civil Procedure > Judgments > Preclusion of 
Judgments > Law of the Case

HN20 The law of the case doctrine provides that a court 
will generally refuse to reconsider an issue that has 
already been decided by the same court or a higher 
court in the same case.

Governments > Courts > Judicial Precedent

HN21 Pursuant to the law of the circuit rule, a published 
decision of the United States Court of Appeals for the 
Ninth Circuit constitutes binding authority which must be 
followed unless and until overruled by a body competent 
to do so.

Civil Procedure > Judgments > Preclusion of 
Judgments > Law of the Case

HN22 The general rule is that the United States Court of 
Appeals for the Ninth Circuit's decisions at the 
preliminary injunction phase do not constitute the law of 
the case. Because preliminary injunction decisions are 
often made hastily and on less than a full record, they 
may provide little guidance as to the appropriate 
disposition on the merits. However, there is an 
exception to the general rule for conclusions on pure 
issues of law.

Immigration Law > Asylum, Refugees & Related 
Relief > Asylum

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Hearing Requirement Exceptions

HN23 8 U.S.C.S. § 1225(b) applies to applicants for 
admission who are stopped at the border or a port of 
entry, or who are present in the United States but have 
not been admitted. 8 U.S.C.S. § 1225(a)(1). The statute 
provides that asylum seekers shall be detained pending 
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a final determination of credible fear of persecution and, 
if found not to have such a fear, until removed. 8 
U.S.C.S. § 1225(b)(1)(B)(iii)(IV). As to all other 
applicants for admission, the statute provides that if the 
examining immigration officer determines that an alien 
seeking admission is not clearly and beyond a doubt 
entitled to be admitted, the alien shall be detained for 
removal proceedings. 8 U.S.C.S. § 1225(b)(2)(A).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Hearing Requirement Exceptions

Immigration Law > Deportation & Removal > Judicial 
Review

HN24 Under United States Department of Homeland 
Security regulations, non-citizens detained pursuant to 8 
U.S.C.S. § 1225(b) are generally not eligible for release 
on bond. 8 C.F.R. § 236.1(c)(2). If there are urgent 
humanitarian reasons or significant public benefits at 
stake, however, the United States Attorney General has 
discretion to temporarily parole such an individual into 
the United States, provided that the individual presents 
neither a danger nor a risk of flight. 8 U.S.C.S. § 
1182(d)(5)(A). Because parole decisions under 8 
U.S.C.S. § 1182 are purely discretionary, they cannot 
be appealed to immigration judges or courts.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN25 The United States Court of Appeals for the Ninth 
Circuit held that to avoid serious constitutional concerns, 
mandatory detention under 8 U.S.C.S. § 1225(b), like 
mandatory detention under 8 U.S.C.S. § 1226(c), must 
be construed as implicitly time-limited. Accordingly, the 
mandatory provisions of § 1225(b) simply expire at six 
months, at which point the government's authority to 
detain the alien shifts to 8 U.S.C.S. § 1226(a), which is 
discretionary and which requires a bond hearing.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN26 Even if the majority of prolonged detentions under 
8 U.S.C.S. § 1225(b) are constitutionally permissible, 
judicial precedent instructs that, where one possible 
application of a statute raises constitutional concerns, 
the statute as a whole should be construed through the 
prism of constitutional avoidance. Section 1225(b) 
applies to several categories of lawful permanent 
residents who are not subject to the entry fiction 
doctrine but may be treated as seeking admission under 
8 U.S.C.S. § 1101(a)(13)(C). Because those persons 

are entitled to due process protections under the Fifth 
Amendment, prolonged detention without bond hearings 
would raise serious constitutional concerns. The United 
States Court of Appeals for the Ninth Circuit therefore 
construes the statutory scheme to require a bond 
hearing after six months of detention under § 1225(b).

Governments > Legislation > Interpretation

HN27 It is not at all unusual to give a statute's 
ambiguous language a limiting construction called for by 
one of the statute's applications, even though other of 
the statute's applications, standing alone, would not 
support the same limitation. The lowest common 
denominator, as it were, must govern.

Immigration Law > Asylum, Refugees & Related 
Relief > Refugee Status > General Overview

HN28 See 8 U.S.C.S. § 1101(a)(13)(C).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN29 8 U.S.C.S. § 1225(b) applies to applicants for 
admission, and 8 U.S.C.S. § 1101 defines six categories 
of lawful permanent residents as seeking an admission 
into the United States for purposes of the immigration 
laws. 8 U.S.C.S. § 1101(a)(13)(C).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN30 8 U.S.C.S. § 1226(a) authorizes detention 
pending a decision on whether the alien is to be 
removed from the United States. The statute expressly 
authorizes release on bond of at least $1,500 or 
conditional parole. 8 U.S.C.S. § 1226(a)(2). Following 
an initial custody determination by the United States 
Department of Homeland Security, a non-citizen may 
apply for a review or redetermination by an immigration 
judge, and that decision may be appealed to the Board 
of immigration Appeals. 8 C.F.R. §§ 236.1, 1003.19. At 
these hearings, the detainee bears the burden of 
establishing that he or she does not present a danger to 
persons or property, is not a threat to the national 
security, and does not pose a risk of flight. After an 
initial bond redetermination, a request for another 
review shall be considered only upon a showing that the 
alien's circumstances have changed materially since the 
prior bond redetermination. 8 C.F.R. § 1003.19(e).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention
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HN31 Conditional parole under 8 U.S.C.S. § 
1226(a)(2)(B) is a distinct and different procedure from 
parole under 8 U.S.C.S. § 1182(d)(5)(A). Section 
1182(d)(5)(A) authorizes the United States Attorney 
General to temporarily release non-citizens detained 
under 8 U.S.C.S. § 1225(b) for urgent humanitarian 
reasons or significant public benefit. Conditional parole 
under 8 U.S.C.S. § 1226(a), by contrast, provides for 
release from detention if the non-citizen would not pose 
a danger to property or persons and is likely to appear 
for any further proceeding. 8 C.F.R. § 236.1(c)(8).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN32 The United States Court of Appeals for the Ninth 
Circuit held that a non-citizen subjected to prolonged 
detention under 8 U.S.C.S. § 1226(a) is entitled to a 
hearing to establish whether continued detention is 
necessary because he would pose a danger to the 
community or a flight risk upon release.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN33 8 U.S.C.S. § 1226(c) must be construed as 
requiring the United States Attorney General to provide 
the alien with a bond hearing.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN34 8 U.S.C.S. § 1231(a) governs detention of non-
citizens who have been ordered removed. 8 U.S.C.S. § 
1231(a). The statute provides for mandatory detention 
during a ninety-day removal period. 8 U.S.C.S. § 
1231(a)(2).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN35 See 8 U.S.C.S. § 1231(a)(1)(B).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN36 The removal period may be extended beyond 90 
days if a detainee fails or refuses to cooperate in his 
removal from the United States. 8 U.S.C.S. § 
1231(a)(1)(C).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN37 If the alien does not leave or is not removed 
within the removal period, he shall be subject to 
supervision, but detention is no longer mandatory. 8 
U.S.C.S. § 1231(a)(3). Rather, the United States 
Attorney General has discretion to detain certain 
classes of non-citizens and to impose conditions of 
release on others. 8 U.S.C.S. § 1231(a)(3), (a)(6). 
Before releasing a detainee, the government must 
conclude that removal is not practicable or not in the 
public interest, that the detainee is non-violent and not 
likely to pose a threat to the community following 
release, and that the detainee does not pose a 
significant flight risk and is not likely to violate the 
conditions of release. 8 C.F.R. § 241.4(e).

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN38 To avoid serious constitutional concerns, the 
United States Court of Appeals for the Ninth Circuit has 
previously construed 8 U.S.C.S. § 1231(a)(6) as 
requiring an individualized bond hearing, before an 
immigration judge, for aliens facing prolonged detention 
under that provision.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN39 If a non-citizen has received a stay of removal 
from the Board of Immigration Appeals pending further 
administrative review, then the order of removal is not 
yet administratively final. 8 U.S.C.S. § 1231(a)(1)(B)(i). 
The non-citizen has not been ordered removed, and the 
removal period has not begun, so 8 U.S.C.S. § 1231(a) 
is inapplicable. Similarly, as long as a non-citizen's 
removal order is stayed by a court pending judicial 
review, that non-citizen is not subject to the court's final 
order. 8 U.S.C.S. § 1231(a)(1)(B)(ii). In such 
circumstances, § 1231(a) is, again, inapplicable.

Constitutional Law > ... > Fundamental Rights > Procedural 
Due Process > Scope of Protection

HN40 The United States Court of Appeals for the Ninth 
Circuit explained that judicial precedent repeatedly 
reaffirms the principle that due process places a 
heightened burden of proof on the State in civil 
proceedings in which the individual interests at stake 
are both particularly important and more substantial 
than mere loss of money. In the civil commitment 
context, for example, judicial precedent recognizes the 
state's interest in committing the emotionally disturbed, 
but holds that the individual's interest in not being 
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involuntarily confined indefinitely is of such weight and 
gravity that due process requires the state to justify 
confinement by proof more substantial than a mere 
preponderance of the evidence.

Governments > Courts > Judicial Precedent

HN41 It is well established that only a full court, sitting 
en banc, may overrule a three-judge panel decision.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN42 When the period of detention becomes 
prolonged, the private interest that will be affected by 
the official immigration action is more substantial; 
greater procedural safeguards are therefore required.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Authority of Immigration Judges

HN43 Federal regulations authorize immigration judges 
(IJs) to detain the alien in custody, release the alien, 
and determine the amount of bond, if any, under which 
the respondent may be released and to ameliorate the 
conditions of release imposed by the United States 
Department of Homeland Security (DHS). 8 C.F.R. § 
1236.1(d)(1). Accordingly, if DHS detains a noncitizen, 
an IJ is already empowered to ameliorate the conditions 
by imposing a less restrictive means of supervision than 
detention.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Authority of Immigration Judges

HN44 The due process analysis changes as the period 
of confinement grows. Longer detention requires more 
robust procedural protections. Accordingly, a noncitizen 
detained for one or more years is entitled to greater 
solicitude than a non-citizen detained for six months. 
Moreover, judicial precedent provides that detention 
incidental to removal must bear a reasonable relation to 
its purpose. At some point, the length of detention could 
become so egregious that it can no longer be said to be 
reasonably related to an alien's removal. An immigration 
judge therefore must consider the length of time for 
which a non-citizen has already been detained.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN45 As to the likely duration of future detention and 
the likelihood of eventual removal, those factors are too 
speculative and too dependent upon the merits of the 

detainee's claims for the United States Court of Appeals 
for the Ninth Circuit to require immigration judges to 
consider during a bond hearing. The Ninth Circuit 
therefore affirms that consideration of those factors 
would require legal and political analyses beyond what 
would otherwise be considered at a bond hearing and is 
therefore not appropriate. Case law requires 
consideration of the likelihood of removal in particular 
circumstances, but the Ninth Circuit declines to require 
such analysis as a threshold inquiry in all bond 
hearings.

Immigration Law > Deportation & Removal > Administrative 
Proceedings > Bond, Custody & Detention

HN46 The United States Court of Appeals for the Ninth 
Circuit holds that the government must provide periodic 
bond hearings every six months so that noncitizens may 
challenge their continued detention as the period of 
confinement grows.
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Opinion

 [*1065]  WARDLAW, Circuit Judge:

This is the latest decision in our decade-long 
examination of civil, i.e. non-punitive and merely 
preventative, detention in the immigration context. As 
we noted in our prior decision in this case, Rodriguez v. 
Robbins (Rodriguez II), 715 F.3d 1127 (9th Cir. 2013), 
thousands of immigrants to the United States are locked 
up at any given time, awaiting the conclusion of 
administrative and judicial proceedings that will 
determine whether they may remain in this country. In 
2014, U.S. Immigration and Customs Enforcement 
("ICE") removed 315,943 individuals, many of whom 
were detained during the removal process.1 According 
to the most recently available statistics, ICE detains 
more than 429,000 individuals over the course of a year, 
with roughly 33,000 individuals in detention on any 
given day.2

Alejandro Rodriguez, Abdirizak Aden Farah, Jose Farias 
Cornejo, Yussuf Abdikadir, Abel Perez Ruelas, and 
Efren Orozco ("petitioners") represent a certified [**5]  
class of non-citizens who challenge their prolonged 
detention pursuant to 8 U.S.C. §§ 1225(b), 1226(a), 

** The Honorable Sam E. Haddon, District Judge for the U.S. 
District Court for the District of Montana, sitting by designation.

1 U.S. Immigration and Customs Enforcement, Enforcement 
and Removal Operations Report 7 (2014), 
https://www.ice.gov/doclib/about/offices/ero/pdf/2014-ice-
immigration-removals.pdf .

2 U.S. Immigration and Customs Enforcement, ERO Facts and 
Statistics 3 (2011), http://www.ice.gov/doclib/foia/reports/ero-
facts-and-statistics.pdf.

1226(c), and 1231(a) without individualized bond 
hearings and determinations to justify their continued 
detention. Their case is now on appeal for the third time. 
After a three-judge panel of our court reversed the 
district court's denial of petitioners' motion for class 
certification, and after our decision affirming the district 
court's entry of a preliminary injunction, the district court 
granted summary judgment to the class and entered a 
permanent injunction. Under the permanent injunction, 
the government must provide any class member who is 
subject to "prolonged detention"—six months or more—
with a bond hearing before an Immigration Judge ("IJ"). 
At that hearing, the government must prove by clear and 
convincing evidence that the detainee is a flight risk or a 
danger to the community to justify the denial of bond. 
The government appeals from that judgment. We affirm 
in part and reverse in part.

I. Background

On May 16, 2007, Alejandro Garcia commenced [**6]  
this case by filing a petition for a writ of habeas corpus 
in the Central District of California. Garcia's case was 
consolidated with a similar case filed by Alejandro 
Rodriguez, and the petitioners moved for class 
certification. The motion was denied on March 21, 2008.

A three-judge panel of our court reversed the district 
court's order denying class certification.3 Rodriguez I, 
591 F.3d 1105. We held that the proposed class 
satisfied each requirement of Federal Rule of Civil 
Procedure 23: The government conceded that the class 
was sufficiently numerous; each class member's claim 
turned on the common question of whether detention for 
more than six months without a bond hearing raises 
serious constitutional  [*1066]  concerns; Rodriguez's 
claims were sufficiently typical of the class's because 
"the determination of whether [he] is entitled to a bond 
hearing will rest largely on interpretation of the statute 
authorizing his detention"; and Rodriguez, through his 
counsel, adequately represented the class. Id. at 1122-
25. The panel also noted that "any concern that the 
differing statutes authorizing detention of the various 
class members will render class adjudication of class 
members' claims impractical or undermine effective 

3 Judge Betty Binns Fletcher was on the panel as originally 
constituted and authored the opinion in Rodriguez v. Hayes 
(Rodriguez I), 578 F.3d 1032 (9th Cir. 2009), amended by 591 
F.3d 1105 (9th Cir. 2010). Judge Wardlaw was selected by 
random draw to replace Judge B. Fletcher on the panel 
following her death in 2012.
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representation of the class" could be addressed [**7]  
through "the formation of subclasses." Id. at 1123.

The government petitioned our court for panel rehearing 
or rehearing en banc. In response, the panel amended 
the opinion to expand its explanation of why the Illegal 
Immigration Reform and Immigrant Responsibility Act 
("IIRIRA") does not bar certification of the class and, 
with that amendment, unanimously voted to deny the 
government's petition. The full court was advised of the 
suggestion for rehearing en banc, and no judge 
requested a vote on whether to rehear the matter. See 
Fed. R. App. P. 35. The government did not file a 
petition for certiorari in the United States Supreme 
Court.

On remand, the district court certified a class defined as:

all non-citizens within the Central District of 
California who: (1) are or were detained for longer 
than six months pursuant to one of the general 
immigration detention statutes pending completion 
of removal proceedings, including judicial review, 
(2) are not and have not been detained pursuant to 
a national [**8]  security detention statute, and (3) 
have not been afforded a hearing to determine 
whether their detention is justified.

The district court also approved the proposed 
subclasses, which correspond to the four statutes under 
which the class members are detained—8 U.S.C. §§ 
1225(b), 1226(a), 1226(c), and 1231(a). The class does 
not include suspected terrorists, who are detained 
pursuant to 8 U.S.C. § 1537. Additionally, because the 
class is defined as non-citizens who are detained 
"pending completion of removal proceedings," it 
excludes any detainee subject to a final order of 
removal.

On September 13, 2012, the district court entered a 
preliminary injunction that applied to class members 
detained pursuant to two of these four "general 
immigration detention statutes"—§§ 1225(b) and 
1226(c). Under the preliminary injunction, the 
government was required to "provide each [detainee] 
with a bond hearing" before an IJ and to "release each 
Subclass member on reasonable conditions of 
supervision . . . unless the government shows by clear 
and convincing evidence that continued detention is 
justified based on his or her danger to the community or 
risk of flight."

The government appealed, and on April 16, 2013, we 

affirmed. See Rodriguez II, 715 F.3d 1127. We applied 
the Court's preliminary injunction [**9]  standard set forth 
in Winter v. Natural Resources Defense Council, Inc., 
555 U.S. 7, 129 S. Ct. 365, 172 L. Ed. 2d 249 (2008), 
which requires the petitioner to "establish that he is 
likely to succeed on the merits, that he is likely to suffer 
irreparable harm in the absence of preliminary relief, 
that the balance of equities tips in his favor, and that an 
injunction is in the public interest." Rodriguez II, 715 
F.3d at 1133.

Evaluating petitioners' likelihood of success on the 
merits, we began with the premise that "[f]reedom from 
imprisonment—from government custody, detention, or 
other forms of physical restraint—lies at the heart of the 
liberty that [the Due Process] Clause protects." Id. at 
1134 (alterations in original) (quoting Zadvydas  [*1067]  
v. Davis, 533 U.S. 678, 690, 121 S. Ct. 2491, 150 L. Ed. 
2d 653 (2001)). "Thus, the Supreme Court has held that 
the indefinite detention of a once-admitted alien 'would 
raise serious constitutional concerns.'" Id. (quoting 
Zadvydas, 533 U.S. at 682).

Addressing those concerns, we recognized that we 
were not writing on a clean slate: "[I]n a series of 
decisions since 2001, 'the Supreme Court and this court 
have grappled in piece-meal fashion with whether the 
various immigration detention statutes may authorize 
indefinite or prolonged detention of detainees and, if so, 
may do so without providing a bond hearing.'" Id. 
(quoting Rodriguez I, 591 F.3d at 1114). First, in 
Zadvydas v. Davis, 533 U.S. 678, 121 S. Ct. 2491, 150 
L. Ed. 2d 653 (2001), the Supreme Court resolved 
statutory and due process challenges [**10]  to indefinite 
detention under 8 U.S.C. § 1231(a)(6), which governs 
detention beyond the ninety-day removal period, where 
removal was not practicable—for one petitioner because 
he was stateless, and for another because his home 
country had no repatriation treaty with the United States. 
See id. at 684-86. Drawing on civil commitment 
jurisprudence, the Court reasoned:

A statute permitting indefinite detention of an alien 
would raise a serious constitutional problem. The 
Fifth Amendment's Due Process Clause forbids the 
Government to "depriv[e]" any "person . . . of . . . 
liberty . . . without due process of law." Freedom 
from imprisonment—from government custody, 
detention, or other forms of physical restraint—lies 
at the heart of the liberty that Clause protects. See 
Foucha v. Louisiana, 504 U.S. 71, 80, 112 S.Ct. 
1780, 118 L.Ed.2d 437 (1992). And this Court has 
said that government detention violates that Clause 
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unless the detention is ordered in a criminal 
proceeding with adequate procedural protections, 
see United States v. Salerno, 481 U.S. 739, 746, 
107 S.Ct. 2095, 95 L.Ed.2d 697 (1987), or, in 
certain special and "narrow" nonpunitive 
"circumstances," Foucha, supra, at 80, 112 S.Ct. 
1780, where a special justification, such as harm-
threatening mental illness, outweighs the 
"individual's constitutionally protected interest in 
avoiding physical restraint." Kansas v. Hendricks, 
521 U.S. 346, 356, 117 S.Ct. 2072, 138 L.Ed.2d 
501 (1997).

Id. at 690 (alterations in original). To avoid those 
"serious constitutional concerns," the Court held 
that [**11]  § 1231(a)(6) does not authorize indefinite 
detention without a bond hearing. Id. at 682, 699. Noting 
that the "proceedings at issue here are civil, not 
criminal," id. at 690, the Court "construe[d] the statute to 
contain an implicit 'reasonable time' limitation," id. at 
682, and recognized six months as a "presumptively 
reasonable period of detention," id. at 701.

Although in dissent, Justice Kennedy, joined by Chief 
Justice Rehnquist, disagreed with the majority's 
application of the canon of constitutional avoidance and 
argued that the holding would improperly interfere with 
international repatriation negotiations, Justice Kennedy 
recognized that "both removable and inadmissible aliens 
are entitled to be free from detention that is arbitrary or 
capricious." Id. at 721. Justice Kennedy further noted 
that although the government may detain non-citizens 
"when necessary to avoid the risk of flight or danger to 
the community," due process requires "adequate 
procedures to review their cases, allowing persons once 
subject to detention to show that through rehabilitation, 
new appreciation of their responsibilities, or under 
 [*1068]  other standards, they no longer present special 
risks or danger if put at large." Id.

Second, in Demore v. Kim, 538 U.S. 510, 123 S. Ct. 
1708, 155 L. Ed. 2d 724 (2003), the Court addressed a 
due process challenge to [**12]  mandatory detention 
under 8 U.S.C. § 1226(c), which applies to non-citizens 
convicted of certain crimes. Id. at 517-18. After 
discussing Congress's reasons for establishing 
mandatory detention, namely, high rates of crime and 
flight by removable non-citizens, id. at 518-21, the Court 
affirmed its "longstanding view that the Government 
may constitutionally detain deportable aliens during the 
limited period necessary for their removal proceedings," 
id. at 526. Distinguishing Zadvydas, the Court in 
Demore stressed that detention under § 1226(c) has "a 

definite termination point" and typically "lasts for less 
than the 90 days we considered presumptively valid in 
Zadvydas." Id. at 529. Although the Court therefore 
upheld mandatory detention under § 1226(c), Justice 
Kennedy's concurring opinion, which created the 
majority, reasoned that "a lawful permanent resident 
alien such as respondent could be entitled to an 
individualized determination as to his risk of flight and 
dangerousness if the continued detention became 
unreasonable or unjustified." Id. at 532.

After Zadvydas and Demore, our court decided several 
cases that provided further guidance for our analysis in 
Rodriguez II. In Tijani v. Willis, 430 F.3d 1241 (9th Cir. 
2005), we held that the constitutionality of detaining a 
lawful permanent resident under § 1226(c) for over 
32 [**13]  months was "doubtful." Id. at 1242. "To avoid 
deciding the constitutional issue, we interpret[ed] the 
authority conferred by § 1226(c) as applying to 
expedited removal of criminal aliens" and held that 
"[t]wo years and eight months of process is not 
expeditious." Id. We therefore remanded Tijani's habeas 
petition to the district court with directions to grant the 
writ unless the government provided a bond hearing 
before an IJ within sixty days. Id.

We next considered civil detention in the immigration 
context in Casas-Castrillon v. Department of Homeland 
Security (Casas), 535 F.3d 942 (9th Cir. 2008). There, a 
lawful permanent resident who had been detained for 
nearly seven years under § 1226(c) and then § 1226(a) 
sought habeas relief while his petition for review of his 
removal order was pending before our court. Id. at 944-
48. Applying Demore, we reasoned that § 1226(c) 
"authorize[s] mandatory detention only for the 'limited 
period of [the non-citizen's] removal proceedings,' which 
the Court estimated 'lasts roughly a month and a half in 
the vast majority of cases in which it is invoked, and 
about five months in the minority of cases in which the 
alien chooses to appeal' his removal order to the [Board 
of Immigration Appeals ("BIA")]." Id. at 950 (quoting 
Demore, 538 U.S. at 529). We therefore concluded that 
§ 1226(c)'s mandatory detention provision applies only 
during administrative removal proceedings—i.e. [**14]  
until the BIA affirms a removal order. Id. at 951. From 
that point until the circuit court has "rejected [the 
applicant's] final petition for review or his time to seek 
such review expires," the government has discretionary 
authority to detain the non-citizen pursuant to § 1226(a). 
Id. at 948. We noted, however, that "[t]here is a 
difference between detention being authorized and 
being necessary as to any particular person." Id. at 949. 
Because the Court's holding in Demore turned on the 
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brevity of mandatory detention under § 1226(c), we 
concluded that "the government may not detain a legal 
permanent resident such as Casas for  [*1069]  a 
prolonged period without providing him a neutral forum 
in which to contest the necessity of his continued 
detention." Id. at 949.

Soon after, in Singh v. Holder, 638 F.3d 1196 (9th Cir. 
2011), we clarified the procedural requirements for bond 
hearings held pursuant to our decision in Casas ("Casas 
hearings"). In light of "the substantial liberty interest at 
stake," we held that "due process requires a 
contemporaneous record of Casas hearings," and that 
the government bears the burden of proving "by clear 
and convincing evidence that an alien is a flight risk or a 
danger to the community to justify denial of bond." Id. at 
1203, 1208. To evaluate whether the government has 
met its burden, [**15]  we instructed IJs to consider the 
factors set forth in In re Guerra, 24 I. & N. Dec. 37 (BIA 
2006), in particular "the alien's criminal record, including 
the extensiveness of criminal activity, the recency of 
such activity, and the seriousness of the offenses." 
Singh, 638 F.3d at 1206 (quoting Guerra, 24 I. & N. 
Dec. at 40).

Finally, in Diouf v. Napolitano (Diouf II), 634 F.3d 1081 
(9th Cir. 2011), we extended the procedural protections 
established in Casas to individuals detained under § 
1231(a)(6). Id. at 1086. We held that "prolonged 
detention under § 1231(a)(6), without adequate 
procedural protections," like prolonged detention under 
§ 1226(a), "would raise 'serious constitutional 
concerns.'" Id. (quoting Casas, 535 F.3d at 950). To 
address those concerns, we held that "an alien facing 
prolonged detention under § 1231(a)(6) is entitled to a 
bond hearing before an immigration judge and is entitled 
to be released from detention unless the government 
establishes that the alien poses a risk of flight or a 
danger to the community." Id. at 1092.

In Diouf II, we also adopted a definition of "prolonged" 
detention—detention that "has lasted six months and is 
expected to continue more than minimally beyond six 
months"—for purposes of administering the Casas bond 
hearing requirement. Id. at 1092 n.13. We reasoned 
that:

When detention crosses the six-month threshold 
and release or removal is not imminent, the private 
interests at stake are [**16]  profound. Furthermore, 
the risk of an erroneous deprivation of liberty in the 
absence of a hearing before a neutral 
decisionmaker is substantial. The burden imposed 

on the government by requiring hearings before an 
immigration judge at this stage of the proceedings 
is therefore a reasonable one.

Id. at 1091-92.

Applying these precedents to Rodriguez class members 
detained under § 1226(c), which requires civil detention 
of non-citizens previously convicted of certain crimes 
who have already served their state or federal periods of 
incarceration, we have concluded that "the prolonged 
detention of an alien without an individualized 
determination of his dangerousness or flight risk would 
be constitutionally doubtful." Rodriguez II, 715 F.3d at 
1137 (quoting Casas, 535 F.3d at 951). To avoid these 
constitutional concerns, we held that "§ 1226(c)'s 
mandatory language must be construed 'to contain an 
implicit reasonable time limitation, the application of 
which is subject to federal-court review.'" Id. at 1138 
(quoting Zadvydas, 533 U.S. at 682). "[W]hen detention 
becomes prolonged," i.e., at the six-month mark, "§ 
1226(c) becomes inapplicable"; the government's 
authority to detain the non-citizen shifts to § 1226(a), 
which provides for discretionary detention; and 
detainees are then entitled to bond hearings. Id.

In so holding, we [**17]  rejected the government's 
attempt to distinguish Casas on the  [*1070]  basis that 
"Casas concerned an alien who had received an 
administratively final removal order, sought judicial 
review, and obtained a remand to the BIA," whereas this 
case involves "aliens awaiting the conclusion of their 
initial administrative proceedings." Id. at 1139. We found 
that this argument reflected "a distinction without a 
difference": "'Regardless of the stage of the 
proceedings, the same important interest is at stake—
freedom from prolonged detention.'" Id. (quoting Diouf II, 
634 F.3d at 1087).

We also noted that our conclusion was consistent with 
the decisions of the two other circuits that have directly 
addressed this issue. In Diop v. ICE/Homeland Security, 
656 F.3d 221 (3d Cir. 2011), the Third Circuit, applying 
the canon of constitutional avoidance, construed § 
1226(c) to"authorize[] detention for a reasonable 
amount of time, after which the authorities must make 
an individualized inquiry into whether detention is still 
necessary to fulfill the statute's purposes of ensuring 
that an alien attends removal proceedings and that his 
release will not pose a danger to the community." Id. at 
231. Applying that holding to the facts of the case, the 
Third Circuit held that the petitioner's detention, which 
had lasted nearly three [**18]  years, "was 
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unconstitutionally unreasonable and, therefore, a 
violation of the Due Process Clause." Id. at 233. 
Although the court declined to adopt a categorical 
definition of a "reasonable amount of time" to detain a 
non-citizen without a bond hearing, it read Demore as 
we do—to connect the constitutionality of detention to its 
length and to authorize detention only for a "limited 
time." Id. at 233-34.

Likewise, in Ly v. Hansen, 351 F.3d 263 (6th Cir. 2003), 
the Sixth Circuit held that, to avoid a constitutional 
problem, removable non-citizens may be detained under 
§ 1226(c) only "for a reasonable period of time required 
to initiate and conclude removal proceedings promptly." 
Id. at 273. Finding that the petitioner's 500-day-long 
detention was "unreasonable," the Sixth Circuit affirmed 
the district court's grant of a writ of habeas corpus. Id. at 
265, 271. While maintaining that a "bright-line time 
limitation, as imposed in Zadvydas, would not be 
appropriate for the pre-removal period," the court 
recognized that Demore's holding "rel[ies] on the fact 
that Kim, and persons like him, will normally have their 
proceedings completed within a short period of time and 
will actually be deported, or will be released." Id. at 271.

As to the Rodriguez subclass detained under § 1225(b), 
we found "no basis for distinguishing between" non-
citizens [**19]  detained under that section and under § 
1226(c). Rodriguez II, 715 F.3d at 1143. The cases 
relied upon by the government for the proposition that 
arriving aliens are entitled to lesser due process 
protections—namely, Shaughnessy v. United States ex 
rel. Mezei, 345 U.S. 206, 73 S. Ct. 625, 97 L. Ed. 956 
(1953) and Barrera-Echavarria v. Rison, 44 F.3d 1441 
(9th Cir. 1995) (en banc)—were decided under pre-
IIRIRA law and, as such, were inapposite. Id. at 1140-
41. We therefore held that "to the extent detention under 
§ 1225(b) is mandatory, it is implicitly time-limited." Id. at 
1144. As we had with § 1226(c), we explained that "the 
government's detention authority does not completely 
dissipate at six months; rather, the mandatory 
provisions of § 1225(b) simply expire at six months, at 
which point the government's authority to detain the 
non-citizen would shift to § 1226(a), which is 
discretionary and which we have already held requires a 
bond hearing." Id. (citing Casas, 535 F.3d at 948).

After establishing that class members detained under § 
1226(c) and § 1225(b) are entitled to bond hearings 
after six  [*1071]  months of detention, we clarified that 
the procedural requirements set forth in Singh apply to 
those hearings. Id. at 1139, 1144 (citing Singh, 638 F.3d 
at 1203). These requirements include proceedings 

before "a neutral IJ" at which "the government bear[s] 
the burden of proof by clear and convincing evidence," 
id. at 1144 (citing Singh, 638 F.3d at 1203-04), a lower 
burden of proof than that required to sustain a criminal 
charge.

Having found that the class [**20]  was likely to succeed 
on the merits, we turned to the other preliminary 
injunction factors. We found that the class members 
"clearly face irreparable harm in the absence of the 
preliminary injunction" because "the deprivation of 
constitutional rights unquestionably constitutes 
irreparable injury." Id. (citations omitted). The 
preliminary injunction safeguards constitutional rights by 
ensuring that "individuals whom the government cannot 
prove constitute a flight risk or a danger to public safety, 
and sometimes will not succeed in removing at all, are 
not needlessly detained." Id. at 1145. Similarly, we 
found that the balance of equities favored the class 
members because "needless prolonged detention" 
imposes "major hardship," whereas the government 
"cannot suffer harm from an injunction that merely ends 
an unlawful practice or reads a statute as required to 
avoid constitutional concerns." Id. Finally, we held that 
the preliminary injunction was consistent with the public 
interest, which is "implicated when a constitutional right 
has been violated," and "benefits from a preliminary 
injunction that ensures that federal statutes are 
construed and implemented in a manner that avoids 
serious constitutional [**21]  questions." Id. at 1146. We 
therefore affirmed the district court's order.

During the pendency of Rodriguez II, the parties 
conducted discovery, and class counsel adduced 
extensive evidence detailing the circumstances under 
which class members are detained. The parties then 
filed cross-motions for summary judgment, and the 
petitioners moved for a permanent injunction to extend 
and expand the preliminary injunction.

On August 6, 2013, after we issued our decision in 
Rodriguez II, the district court granted summary 
judgment to the class members and entered a 
permanent injunction. The permanent injunction applies 
to class members detained under any of the four civil 
"general immigration detention statutes"—§§ 1225(b), 
1226(a), 1226(c), and 1231(a)—and requires the 
government to provide each detainee with a bond 
hearing by his 195th day of detention. Applying our 
decisions in Casas, Singh, and Rodriguez II, the district 
court further ordered that bond hearings occur 
automatically, that detainees receive "comprehendible 
notice," that the government bear the burden of proving 
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"by clear and convincing evidence that a detainee is a 
flight risk or a danger to the community to justify the 
denial of bond," and that hearings are recorded. [**22]  
However, the district court declined to order IJs to 
consider the length of detention or the likelihood of 
removal during bond hearings, or to provide periodic 
hearings for detainees who are not released after their 
first hearing.

The government now appeals from the entry of the 
permanent injunction, arguing that the district court—
and we—erred in applying the canon of constitutional 
avoidance to each of the statutes at issue. Relying on 
the Supreme Court's decisions in Zadvydas and 
Demore, the government argues that none of the 
subclasses are categorically entitled to bond hearings 
after six months of detention. Accordingly, the 
government contends that we should decertify the class 
and instead permit as-applied challenges to individual 
instances  [*1072]  of prolonged detention, which could 
occur only through habeas proceedings. Petitioners 
counter that Rodriguez II is the law of the case and law 
of the circuit, requiring us to affirm the permanent 
injunction as to the § 1225(b) and § 1226(c) subclasses, 
and that non-citizens detained pursuant to § 1226(a) 
and § 1231(a) are entitled to bond hearings for reasons 
similar to those discussed in Rodriguez II. Petitioners 
cross-appeal the district court's order as to the 
procedural [**23]  requirements for bond hearings; they 
argue that the district court erred in declining to require 
that IJs consider the likelihood of removal and the total 
length of detention, and in declining to require that non-
citizens detained for twelve or more months receive 
periodic bond hearings every six months.

II. Nature of Civil Immigration Detention

Class members spend, on average, 404 days in 
immigration detention. Nearly half are detained for more 
than one year, one in five for more than eighteen 
months, and one in ten for more than two years. In 
some cases, detention has lasted much longer: As of 
April 28, 2012, when the government generated data to 
produce to the petitioners, one class member had been 
detained for 1,585 days, approaching four and a half 
years of civil confinement.4

4 The government challenges the accuracy of these figures, 
which are drawn from petitioners' expert report, based on 
disagreements with that expert's methodology. Using the 
government's preferred data set and process generates an 
average detention length of 347 days and a range of 180 to 
1,037 days of civil detention for each non-citizen. Under either 

Non-citizens who vigorously pursue claims for relief 
from removal face substantially longer detention periods 
than those who concede removability. Requesting relief 
from an IJ increases the duration of class members' 
detention by an average of two months; appealing a 
claim to the BIA adds, on average, another four months; 
and appealing a BIA decision to the Ninth Circuit 
typically leads to an additional eleven months of 
confinement. Class members who persevere through 
this lengthy process are often successful: About 71% of 
class members have sought relief from removal, and 
roughly one-third of those individuals prevailed. 
However, many detainees choose to give up meritorious 
claims and voluntarily leave the country instead of 
enduring years of immigration detention awaiting a 
judicial finding of their lawful status.

Class members frequently have strong ties to this 
country: Many immigrated to the United States as 
children, obtained legal permanent resident status, and 
lived in this country for as long as twenty years before 
ICE initiated removal proceedings. As a result, hundreds 
of class members are [**25]  married to U.S. citizens or 
lawful permanent residents, and have children who were 
born in this country. Further, many class members hold 
steady jobs—including as electricians, auto mechanics, 
and roofers—to provide for themselves and their 
families. At home, they are caregivers for young 
children, aging parents, and sick or disabled relatives. 
To the extent class members have any criminal 
record—and many have no criminal history 
whatsoever—it is often limited to minor controlled 
substances offenses. Accordingly, when class members 
do receive bond hearings, they often produce glowing 
letters of support from relatives, friends, employers, and 
clergy attesting to their character and contributions to 
their communities.

Prolonged detention imposes severe hardship on class 
members and their families.  [*1073]  Civil immigration 
detainees are treated much like criminals serving time: 
They are typically housed in shared jail cells with no 
privacy and limited access to larger spaces or the 
outdoors. Confinement makes it more difficult to retain 
or meet with legal counsel, and the resources in 
detention facility law libraries are minimal at best, 
thereby compounding the challenges of navigating the 
complexities [**26]  of immigration law and proceedings. 
In addition, visitation is restricted and is often no-

set of figures, typical class members are detained for 
well [**24]  over 180 days. The differences in precise numbers 
are not material to our decision.
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contact, dramatically disrupting family relationships. 
While in detention, class members have missed their 
children's births and their parents' funerals. After losing 
a vital source of income, class members' spouses have 
sought government assistance, and their children have 
dropped out of college.

Lead petitioner Alejandro Rodriguez's story is 
illustrative. Rodriguez came to the United States as an 
infant and has lived here continuously since then. 
Rodriguez is a lawful permanent resident of the United 
States, and his entire immediate family—including his 
parents, siblings, and three young children—also 
resides in the United States as citizens or lawful 
permanent residents. Before his removal proceedings 
began, Rodriguez worked as a dental assistant. In 2003, 
however, Rodriguez was convicted of possession of a 
controlled substance and sentenced to five years of 
probation and no jail time. He had one previous 
conviction, for "joyriding."

In 2004, ICE commenced removal proceedings and 
subjected Rodriguez to civil detention. An IJ determined 
that Rodriguez's prior conviction for "joyriding," i.e. 
driving [**27]  a stolen vehicle, qualified as an 
"aggravated felony" that rendered him ineligible for relief 
in the form of cancellation of removal, and therefore 
ordered him removed. Rodriguez appealed the IJ's 
decision to the BIA, which affirmed, and then to the 
Ninth Circuit. In July 2005, a three-judge panel of our 
court granted the government's motion to hold 
Rodriguez's case in abeyance until the Supreme Court 
decided a related case, Gonzales v. Penuliar, 549 U.S. 
1178, 127 S. Ct. 1146, 166 L. Ed. 2d 992 (2007), which 
issued eighteen months later, in January 2007. In 
Penuliar, the Supreme Court vacated our court's opinion 
and remanded for further consideration in light of 
Gonzales v. Duenas-Alvarez, 549 U.S. 183, 127 S. Ct. 
815, 166 L. Ed. 2d 683 (2007), which held that violating 
a California statute prohibiting taking a vehicle without 
the owner's consent qualifies as a "theft offense." 
Between July 2005 and January 2007, while 
Rodriguez's case was in abeyance, ICE conducted four 
custody reviews on Rodriguez and repeatedly 
determined that Rodriguez was required to remain in 
detention until our court issued a decision on the merits 
of his claim. In mid-2007, about a month after Rodriguez 
had moved for class certification, however, ICE released 
him. At that point, Rodriguez had been detained for 
1,189 days, roughly three years and three months. 
In [**28]  April 2008, in the related case on remand from 
the Supreme Court, our court held that driving a stolen 
vehicle did not qualify as an aggravated felony. Penuliar 

v. Mukasey, 528 F.3d 603, 614 (9th Cir. 2008). On 
motion of the parties, we then remanded Rodriguez's 
petition to the BIA, which granted his application for 
cancellation of removal, vindicating his right to lawfully 
remain in the United States.

III. Standard of Review

HN1 "We review a grant of summary judgment de 
novo." Pavoni v. Chrysler Grp., LLC, 789 F.3d 1095, 
1098 (9th Cir. 2015). HN2 "A permanent injunction 
'involves factual, legal, and discretionary components,' 
so we 'review a decision to grant such relief under 
several different standards.'" [*1074]  Vietnam Veterans 
of Am. v. C.I.A., 791 F.3d 1122, 1129 (9th Cir. 2015) 
(quoting Momot v. Mastro, 652 F.3d 982, 986 (9th Cir. 
2011)). "We review legal conclusions . . . de novo, 
factual findings for clear error, and the scope of the 
injunction for abuse of discretion." Id.

IV. Discussion

In resolving whether the district court erred in entering 
the permanent injunction, we consider, first, petitioners' 
entitlement to bond hearings and, second, the 
procedural requirements for such hearings. Based on 
our precedents, we hold that the canon of constitutional 
avoidance requires us to construe the statutory scheme 
to provide all class members who are in prolonged 
detention with bond hearings at which the government 
bears the burden [**29]  of proving by clear and 
convincing evidence that the class member is a danger 
to the community or a flight risk. However, we also 
conclude that individuals detained under § 1231(a) are 
not members of the certified class. We affirm the district 
court's order insofar as it requires automatic bond 
hearings and requires IJs to consider alternatives to 
detention because we presume, like the district court, 
that IJs are already doing so when determining whether 
to release a non-citizen on bond.5 Because the same 

5 See 8 C.F.R. § 241.4(f) (listing factors that Department of 
Homeland Security ("DHS") must "weigh[] in considering 
whether to recommend further detention or release of a 
detainee," including the detainee's criminal history, evidence 
of recidivism or rehabilitation, ties to the United States, history 
of absconding or failing to appear for immigration or other 
proceedings, and the likelihood that the detainee [**30]  will 
violate the conditions of release); id. § 1236.1(d)(1) 
(authorizing IJs to "detain the alien in custody, release the 
alien, and determine the amount of bond, if any, under which 
the respondent may be released" and to "ameliorat[e] the 
conditions" of release imposed by DHS).
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constitutional concerns arise when detention 
approaches another prolonged period, we hold that IJs 
must provide bond hearings periodically at six month 
intervals for class members detained for more than 
twelve months. However, we reject the class's 
suggestion that we mandate additional procedural 
requirements.

A. Civil Detention

HN3 "In our society liberty is the norm, and detention 
prior to trial or without trial is the carefully limited 
exception." United States v. Salerno, 481 U.S. 739, 755, 
107 S. Ct. 2095, 95 L. Ed. 2d 697 (1987). Civil detention 
violates the Due Process Clause except "in certain 
special and narrow nonpunitive circumstances, where a 
special justification, such as harm-threatening mental 
illness, outweighs the individual's constitutionally 
protected interest in avoiding physical restraint." 
Zadvydas, 533 U.S. at 690 (citations omitted). 
Consistent with these principles, the Supreme Court 
has—outside of the immigration context—found civil 
detention constitutional without any individualized 
showing of need only when faced with the unique 
exigencies of global war or domestic insurrection. See 
Ludecke v. Watkins, 335 U.S. 160, 68 S. Ct. 1429, 92 L. 
Ed. 1881 (1948); Korematsu v. United States, 323 U.S. 
214, 65 S. Ct. 193, 89 L. Ed. 194 (1944); Moyer v. 
Peabody, 212 U.S. 78, 29 S. Ct. 235, 53 L. Ed. 410 
(1909).6 And even in those extreme circumstances, the 
Court's  [*1075]  decisions have been widely criticized. 
See, e.g., Eugene V. Rostow, The Japanese American 
Cases—A Disaster, 54 Yale L.J. 489 (1945). HN4 In all 
contexts apart from immigration and military detention, 
the Court has found that the Constitution [**31]  requires 
some individualized process and a judicial or 
administrative finding that a legitimate governmental 
interest justifies detention of the person in question.

For example, in numerous cases addressing the civil 
detention of mentally ill persons, the Court has 
consistently recognized that such commitment 
"constitutes a significant deprivation of liberty," and so 
the state "must have a constitutionally adequate 

6 For a thorough discussion of civil detention jurisprudence and 
its bearing on the constitutionality of civil detention in the 
immigration context, see Farrin R. Anello, Due Process and 
Temporal Limits on Mandatory Immigration Detention, 65 
Hastings L.J. 363 (2014), and David Cole, In Aid of Removal: 
Due Process Limits on Immigration Detention, 51 Emory L.J. 
1003 (2002).

purpose for the confinement." Jones v. United States, 
463 U.S. 354, 361, 103 S. Ct. 3043, 77 L. Ed. 2d 694 
(1983) (citations omitted). Further, the "nature and 
duration of commitment" must "bear some reasonable 
relation to the purpose for which the individual is 
committed." Jones, 463 U.S. at 368 (citation omitted).

Accordingly, HN5 the state may detain a criminal 
defendant found incapable of standing trial, but only for 
"the reasonable period of time necessary to determine 
whether there is a substantial probability that he will 
attain [the] capacity [to stand trial] [**32]  in the 
foreseeable future." Jackson v. Indiana, 406 U.S. 715, 
738, 92 S. Ct. 1845, 32 L. Ed. 2d 435 (1972). At all 
times, the individual's "commitment must be justified by 
progress toward that goal." Id. Likewise, the state may 
detain a criminal defendant following an acquittal by 
reason of insanity in order to "treat the individual's 
mental illness and protect him and society from his 
potential dangerousness." Jones, 463 U.S. at 368. 
However, the detainee "is entitled to release when he 
has recovered his sanity or is no longer dangerous." Id.; 
see also Foucha v. Louisiana, 504 U.S. 71, 78, 112 S. 
Ct. 1780, 118 L. Ed. 2d 437 (1992) ("[K]eeping Foucha 
against his will in a mental institution is improper absent 
a determination in civil commitment proceedings of 
current mental illness and dangerousness."). Further, 
although the state may detain sexually dangerous 
individuals even after they have completed their criminal 
sentences, such confinement must "take[] place 
pursuant to proper procedures and evidentiary 
standards." Kansas v. Hendricks, 521 U.S. 346, 357, 
117 S. Ct. 2072, 138 L. Ed. 2d 501 (1997). To "justify 
indefinite involuntary commitment," the state must prove 
both "dangerousness" and "some additional factor, such 
as a 'mental illness' or 'mental abnormality.'" Id. at 358 
(collecting cases).

Similarly, the Court has held that HN6 pretrial detention 
of individuals charged with "the most serious of crimes" 
is constitutional only because, under the Bail [**33]  
Reform Act, an "arrestee is entitled to a prompt 
detention hearing" to determine whether his 
confinement is necessary to prevent danger to the 
community. Salerno, 481 U.S. at 747. Further, "the 
maximum length of pretrial detention is limited by the 
stringent time limitations of the Speedy Trial Act." Id.; 
see also Schall v. Martin, 467 U.S. 253, 263, 104 S. Ct. 
2403, 81 L. Ed. 2d 207 (1984) (upholding a statute that 
"permits a brief pretrial detention based on a finding of a 
'serious risk' that an arrested juvenile may commit a 
crime before his return date").
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In addition, the Court has held that HN7 incarceration of 
individuals held in civil contempt is consistent with due 
process only where the contemnor receives adequate 
procedural protections and the court makes specific 
findings as to the individual's ability to comply with the 
court order. See Turner v. Rogers, 564 U.S. 431, 131 S. 
Ct. 2507, 2520, 180 L. Ed. 2d 452 (2011). If compliance 
is impossible—for instance,  [*1076]  if the individual 
lacks the financial resources to pay court-ordered child 
support—then contempt sanctions do not serve their 
purpose of coercing compliance and therefore violate 
the Due Process Clause. See id.

Early cases upholding immigration detention policies 
were a product of their time. See Carlson v. Landon, 
342 U.S. 524, 72 S. Ct. 525, 96 L. Ed. 547 (1952) 
(McCarthy Era deportation of communists); Ludecke v. 
Watkins, 335 U.S. 160, 68 S. Ct. 1429, 92 L. Ed. 1881 
(1948) (removal of German enemy aliens during World 
War II); Wong Wing v. United States, 163 U.S. 228, 16 
S. Ct. 977, 41 L. Ed. 140 (1896) (Chinese exclusion). 
HN8 Yet [**34]  even these cases recognized some 
limits on detention of non-citizens pending removal. 
Such detention may not be punitive—Congress may 
not, for example, impose sentences of "imprisonment at 
hard labor" on non-citizens awaiting deportation, Wong 
Wing, 163 U.S. at 235—and it must be supported by a 
legitimate regulatory purpose. Under these principles, 
the Court authorized the "detention or temporary 
confinement" of Chinese-born non-citizens "pending the 
inquiry into their true character, and while arrangements 
were being made for their deportation." Id. The Court 
also upheld executive detention of enemy aliens after 
the cessation of active hostilities because deportation is 
"hardly practicable" in the midst of war, and enemy 
aliens' "potency for mischief" continues "even when the 
guns are silent." Ludecke, 335 U.S. at 166. Similarly, the 
Court approved detention of communists to limit their 
"opportunities to hurt the United States during the 
pendency of deportation proceedings." Carlson, 342 
U.S. at 538. The Court recognized, however, that 
"purpose to injure could not be imputed generally to all 
aliens subject to deportation." Id. at 538. Rather, if the 
Attorney General wished to exercise his discretion to 
deny bail, he was required to do so at a hearing, the 
results [**35]  of which were subject to judicial review. Id. 
at 543.

More recently, the Supreme Court has drawn on 
decades of civil detention jurisprudence to hold that 
HN9 "[a] statute permitting indefinite detention of an 
alien would raise a serious constitutional problem." 
Zadvydas, 533 U.S. at 690. Although the state has 

legitimate interests in "ensuring the appearance of 
aliens at future immigration proceedings" and 
"protecting the community," post—removal period 
detention does not uniformly "'bear[] [a] reasonable 
relation to the purpose for which the individual [was] 
committed.'" Id. (second and third alterations in original) 
(quoting Jackson, 406 U.S. at 738). To avoid 
constitutional concerns, the Court construed 8 U.S.C. § 
1231(a)(6), the statute governing post—removal period 
detention, to "limit[] an alien's post-removal-period 
detention to a period reasonably necessary to bring 
about that alien's removal from the United States." Id. at 
689. Detention beyond that point requires "strong 
procedural protections" and a finding that the non-citizen 
is "specially dangerous." Id. at 691.

Soon after Zadvydas, HN10 the Court rejected a due 
process challenge to mandatory detention under 8 
U.S.C. § 1226(c), which applies to non-citizens 
convicted of certain crimes. Demore, 538 U.S. at 517-
18. While affirming its "longstanding view that the 
Government [**36]  may constitutionally detain 
deportable aliens during the limited period necessary for 
their removal proceedings," id. at 526, the Court 
emphasized that detention under § 1226(c) was 
constitutionally permissible because it has "a definite 
termination point" and typically "lasts for  [*1077]  less 
than . . . 90 days," id. at 529.

Since Zadvydas and Demore, our court has "grappled in 
piece-meal fashion with whether the various immigration 
detention statutes may authorize indefinite or prolonged 
detention of detainees and, if so, may do so without 
providing a bond hearing." Rodriguez II, 715 F.3d at 
1134 (quoting Rodriguez I, 591 F.3d at 1114). As we 
recognized in Casas, "prolonged detention without 
adequate procedural protections would raise serious 
constitutional concerns." Casas, 535 F.3d at 950; see 
also Rodriguez II, 715 F.3d at 1144 (discussing "the 
constitutional concerns raised by prolonged mandatory 
detention"); Singh, 638 F.3d at 1208 ("The private 
interest here—freedom from prolonged detention—is 
unquestionably substantial."); Diouf II, 634 F.3d at 1085 
("When the period of detention becomes prolonged, 'the 
private interest that will be affected by the official action' 
is more substantial; greater procedural safeguards are 
therefore required.") (quoting Mathews v. Eldridge, 424 
U.S. 319, 335, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976)). 
HN11 We have therefore held that non-citizens detained 
pursuant to § 1226(a) and § 1231(a)(6) are entitled to 
bond hearings before an IJ when detention [**37]  
becomes prolonged. See Casas, 535 F.3d at 949 
(requiring bond hearings for individuals detained under 
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§ 1226(a)); Diouf II, 634 F.3d at 1084 (extending Casas 
to individuals detained under § 1231(a)(6)).

While the government falsely equates the bond hearing 
requirement to mandated release from detention or 
facial invalidation of a general detention statute, HN12 
our precedents make clear that there is a distinction 
"between detention being authorized and being 
necessary as to any particular person." Casas, 535 F.3d 
at 949. Bond hearings do not restrict the government's 
legitimate authority to detain inadmissible or deportable 
non-citizens; rather, they merely require the government 
to "justify denial of bond" with clear and convincing 
"evidence that an alien is a flight risk or danger to the 
community." Singh, 638 F.3d at 1203. And, in the end, 
the government is required only to establish that it has a 
legitimate interest reasonably related to continued 
detention; the discretion to release a non-citizen on 
bond or other conditions remains soundly in the 
judgment of the immigration judges the Department of 
Justice employs.

HN13 Prior decisions have also clarified that detention 
becomes "prolonged" at the six-month mark. In 
Zadvydas, the Supreme Court recognized six months as 
a "presumptively reasonable period [**38]  of detention." 
533 U.S. at 701. By way of background, the Court noted 
that in 1996, Congress had "shorten[ed] the removal 
period from six months to 90 days." Id. at 698. The 
Court then explained:

While an argument can be made for confining any 
presumption to 90 days, we doubt that when 
Congress shortened the removal period to 90 days 
in 1996 it believed that all reasonably foreseeable 
removals could be accomplished in that time. We 
do have reason to believe, however, that Congress 
previously doubted the constitutionality of detention 
for more than six months. Consequently, for the 
sake of uniform administration in the federal courts, 
we recognize that period.

Id. at 701 (citation omitted); see also Clark v. Martinez, 
543 U.S. 371, 386, 125 S. Ct. 716, 160 L. Ed. 2d 734 
(2005) (applying "the 6—month presumptive detention 
period" the Supreme Court "prescribed in Zadvydas"); 
cf. Nadarajah v. Gonzales, 443 F.3d 1069, 1078-79 (9th 
Cir.  [*1078]  2006) (discussing the Patriot Act's 
requirement that "detention of suspected terrorists or 
other threats to national security" be reviewed "at six 
month intervals"). Following Zadvydas, HN14 we have 
defined detention as "prolonged" when "it has lasted six 
months and is expected to continue more than minimally 

beyond six months." Diouf II, 634 F.3d at 1092 n.13.7 At 
that point, we have explained, "the private interests at 
stake are profound," and "the risk of an erroneous 
deprivation [**39]  of liberty in the absence of a hearing 
before a neutral decisionmaker is substantial." Id. at 
1092.

B. Entitlement to a Bond Hearing

With this well-established precedent of the Supreme 
Court and our Court in mind, we review the district 
court's grant of summary judgment and entry of a 
permanent injunction. We consider, in turn, whether 
individuals detained under §§ 1226(c), 1225(b), 1226(a), 
and 1231(a) are entitled to bond hearings after they 
have been detained for six months.
1. The § 1226(c) Subclass

HN15 Section 1226(c) requires that the Attorney 
General detain any non-citizen who is inadmissible or 
deportable because of his criminal history upon that 
person's release from imprisonment, pending 
proceedings to remove him from the United States.8 
Detention under § 1226(c) is mandatory. Individuals 

7 As we noted in Rodriguez II, this holding does not conflict 
with the Supreme Court's decision in Demore, 538 U.S. 510, 
123 S. Ct. 1708, 155 L. Ed. 2d 724, which approved only "brief 
period[s]" of detention without individualized determinations as 
to dangerousness and flight risk. Demore, 538 U.S. at 513, 
523.

8 HN16 Mandatory detention under § 1226(c) applies to non-
citizens who are inadmissible [**40]  on account of having 
committed a crime involving moral turpitude or a controlled 
substance offense; having multiple criminal convictions with an 
aggregate sentence of five years or more of confinement; 
having connections to drug trafficking, prostitution, 
commercialized vice, money laundering, human trafficking, or 
terrorism; having carried out severe violations of religious 
freedom while serving as a foreign government official; or 
having been involved in serious criminal activity and asserting 
immunity from prosecution. It also applies to non-citizens who 
are deportable on account of having been convicted of two or 
more crimes involving moral turpitude, an aggravated felony, a 
controlled substance offense, certain firearm-related offenses, 
or certain other miscellaneous crimes; having committed a 
crime of moral turpitude within a certain period of time since 
their date of admission for which a sentence of one year or 
longer has been imposed; or having connections to terrorism. 
See 8 U.S.C. § 1226(c) (cross-referencing 8 U.S.C. §§ 
1182(a)(2), 1227(a)(2)(A)(ii), 1227(a)(2)(A)(iii), 1227(a)(2)(B), 
1227(a)(2)(C), 1227(a)(2)(D), 1227(a)(2)(A)(i), 1182(a)(3)(B), 
1227(a)(4)(B)).
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detained under that section are not eligible for release 
on bond or parole, see 8 U.S.C. § 1226(a); they may be 
released only if the Attorney General deems it 
"necessary" for witness protection purposes, id. § 
1226(c)(2).

HN17 An individual detained under § 1226(c) may ask 
an IJ to reconsider whether the mandatory detention 
provision applies to him, see 8 C.F.R. § 
1003.19(h)(2)(ii), but such review is limited in scope and 
addresses [**41]  only whether the individual is properly 
included in a category of non-citizens subject to 
mandatory detention based on his criminal history. See 
generally In re Joseph, 22 I. & N. Dec. 799 (BIA 1999). 
At a "Joseph hearing," a detainee "may avoid 
mandatory detention by demonstrating that he is not an 
alien, was not convicted of the predicate crime, or that 
the [DHS] is otherwise substantially unlikely to establish 
that he is in fact subject to mandatory detention." 
Demore, 538 U.S. at 514 n.3. "A determination in favor 
of an alien" at a  [*1079]  Joseph hearing "does not lead 
to automatic release," Joseph, 22 I. & N. Dec. at 806, 
because the government retains discretionary authority 
to detain the individual under § 1226(a). Instead, such a 
determination allows the IJ to consider granting bond 
under the § 1226(a) standards, namely, whether the 
detainee would pose a danger or flight risk if released. 
See id.; see also Demore, 538 U.S. at 532 (Kennedy, J., 
concurring).

As a result of § 1226(c)'s mandatory language and the 
limited review available through a Joseph hearing, 
individuals are often detained for years without 
adequate process. See, e.g., Tijani, 430 F.3d at 1242 
(lawful permanent resident detained for more than two 
and a half years). Members of the § 1226(c) subclass 
also tend to be detained for longer periods than other 
class members: The longest-detained [**42]  class 
member was confined for 1,585 days and counting as of 
April 28, 2012, and the average subclass member faces 
detention for 427 days. These lengthy detention times 
bear no relationship to the seriousness of class 
members' criminal history or the lengths of their 
previously served criminal sentences. In several 
instances identified by class counsel, a class member 
was sentenced to one to three months in prison for a 
minor controlled substances offense, then endured one 
or two years in immigration detention. Nor do these 
detention durations bear any relation to the merits of the 
subclass members' claims: Of the § 1226(c) subclass 
members who apply for relief from removal, roughly 
40% are granted such relief, a rate even higher than 
that of the overall class.

In Rodriguez II, HN18 we held that "the prolonged 
detention of an alien [under § 1226(c)] without an 
individualized determination of his dangerousness or 
flight risk would be constitutionally doubtful." 715 F.3d at 
1137-38 (quoting Casas, 535 F.3d at 951). To avoid 
these "constitutional concerns, § 1226(c)'s mandatory 
language must be construed 'to contain an implicit 
reasonable time limitation.'" Id. at 1138 (quoting 
Zadvydas, 533 U.S. at 682). Accordingly, at the six-
month mark, "when detention becomes prolonged, § 
1226(c) becomes inapplicable," [**43]  and "the Attorney 
General's detention authority rests with § 1226(a)." Id. 
(citation omitted). Under Casas, those detainees are 
then entitled to a bond hearing. See id. (discussing 
Casas, 535 F.3d at 951).

Contrary to the government's argument, this holding is 
consistent with HN19 the text of § 1226(c), which 
requires that the government detain certain non-citizens 
but does not mandate such detention for any particular 
length of time. See id. at 1138-39 (The government 
"does not argue that reading an implicit temporal 
limitation on mandatory detention into the statute is 
implausible. Indeed, it could not do so, because such an 
argument is foreclosed by our decisions in Tijani and 
Casas.") (alterations in original) (citation omitted). Our 
holding is also consistent with the Supreme Court's 
decision in Demore, which turned on the brevity of the 
detention at issue. See Demore, 538 U.S. at 513 
(holding that Congress may require detention "for the 
brief period necessary for [a non-citizen's] removal 
proceedings"); id. at 526 (discussing the "longstanding 
view that the Government may constitutionally detain 
deportable aliens during the limited period necessary for 
their removal proceedings"); id. at 530 n.12 
(emphasizing the "very limited time of the detention at 
stake under § 1226(c)").

Since Rodriguez [**44]  II, no intervening changes in the 
law have affected our conclusions. Neither the Supreme 
Court nor our Circuit has had occasion to reexamine 
 [*1080]  these issues, and the Third and Sixth Circuits 
have not changed the positions they adopted in Diop 
and Ly, respectively. See Chavez-Alvarez v. Warden, 
York Cnty. Prison, 783 F.3d 469, 478 (3d Cir. 2015) 
(finding petitioner's detention unreasonable under the 
Diop framework); cf. Hernandez v. Prindle, No. 15-10, 
2015 U.S. Dist. LEXIS 48091, 2015 WL 1636138, at *7 
(E.D. Ky. Apr. 13, 2015) (citing Ly for the proposition 
that a "short" period of detention "to effectuate effective 
removal," "does not raise due process concerns"), 
appeal dismissed (6th Cir. 2015).
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Moreover, district courts have relied on Rodriguez II in 
resolving numerous habeas petitions filed by 
immigration detainees. See, e.g., Castaneda v. ICE 
Field Office Dir., No. 14-1427, 2015 U.S. Dist. LEXIS 
983, 2015 WL 71584, at *2-3 (W.D. Wash. Jan. 6, 2015) 
(addressing whether the petitioner's bond hearing 
complied with the requirements of Rodriguez II); Garcia-
Perez v. Kane, No. 13-01870, 2014 U.S. Dist. LEXIS 
92405, 2014 WL 3339794, at *2 (D. Ariz. July 8, 2014) 
(noting that, under Rodriguez II, "detention always 
becomes prolonged at six months," but denying a 
habeas petition because petitioner "has not been 
detained for longer than six months"); Lopez v. 
Napolitano, No. 12-01750, 2014 U.S. Dist. LEXIS 
36188, 2014 WL 1091336, at *4-6 (E.D. Cal. Mar. 18, 
2014) (extending Rodriguez II to a non-citizen detained 
under § 1226(a) pending reinstatement of a previously 
issued removal order); Franco-Gonzalez v. Holder, No. 
10-02211, 2013 U.S. Dist. LEXIS 186258, 2013 WL 
3674492, at *10-13 (C.D. Cal. Apr. 23, 2013) (applying 
Rodriguez II in holding that a class of non-citizens 
detained under §§ 1225(b), 1226, and 1231 are entitled 
to bond hearings after six months of [**45]  detention).

Thus, Rodriguez II is law of the case and law of the 
circuit. As we recently explained, HN20 the "law of the 
case doctrine" provides that "a court will generally 
refuse to reconsider an issue that has already been 
decided by the same court or a higher court in the same 
case." Gonzalez v. Arizona, 677 F.3d 383, 389 n.4 (9th 
Cir. 2012) (en banc), aff'd sub nom. Arizona v. Inter 
Tribal Council of Ariz., Inc., 133 S. Ct. 2247, 186 L. Ed. 
2d 239 (2013); see also Gonzales v. U.S. Dep't of 
Homeland Sec., 712 F.3d 1271, 1278 (9th Cir. 2013); 
Bernhardt v. Los Angeles County, 339 F.3d 920, 924 
(9th Cir. 2003). Likewise, HN21 pursuant to the "'law of 
the circuit' rule," "a published decision of this court 
constitutes binding authority which 'must be followed 
unless and until overruled by a body competent to do 
so.'" Gonzalez, 677 F.3d at 389 n.4 (quoting Hart v. 
Massanari, 266 F.3d 1155, 1170 (9th Cir. 2001)); see 
also United States v. Johnson, 256 F.3d 895, 914 (9th 
Cir. 2001) (en banc) ("[W]here a panel confronts an 
issue germane to the eventual resolution of the case, 
and resolves it after reasoned consideration in a 
published opinion, that ruling becomes the law of the 
circuit . . . .").

HN22 The "'general rule' is that our decisions 'at the 
preliminary injunction phase do not constitute the law of 
the case.'" Stormans, Inc. v. Wiesman, 794 F.3d 1064, 
1075 n.5 (9th Cir. 2015) (quoting Ranchers Cattlemen 
Action Legal Fund United Stockgrowers of Am. v. Dep't 

of Agric., 499 F.3d 1108, 1114 (9th Cir. 2007)). Because 
preliminary injunction decisions are often "made hastily 
and on less than a full record," they "may provide little 
guidance as to the appropriate disposition on the 
merits." Ctr. for Biological Diversity v. Salazar, 706 F.3d 
1085, 1090 (9th Cir. 2013) (citations omitted); see also 
S. Or. Barter Fair v. Jackson County, 372 F.3d 1128, 
1136 (9th Cir. 2004). However, "there is an exception to 
the general rule for 'conclusions on pure issues of 
law.'" [**46]  Stormans, 794 F.3d at 1075 n.5 (quoting 
Alpha Delta Chi—Delta Chapter v. Reed,  [*1081]  648 
F.3d 790, 804-05 (9th Cir. 2011)); see also Ranchers 
Cattlemen, 499 F.3d at 1114 ("Any of our conclusions 
on pure issues of law, however, are binding.").

The question resolved in Rodriguez II—whether non-
citizens subject to prolonged detention under § 1226(c) 
are entitled to bond hearings—is a pure question of law. 
We interpreted the statute by applying the canon of 
constitutional avoidance, and were bound to do so by 
our prior precedent. The decision was not made 
"hastily"; it provided a "fully considered appellate ruling" 
on the legal issues. Ranchers Cattlemen, 499 F.3d at 
1114 (quoting 18 Charles Alan Wright & Arthur R. Miller, 
Federal Practice and Procedure § 4478.5 (2002)). We 
therefore follow Rodriguez II as law of the case and law 
of the circuit.9

2. The § 1225(b) Subclass

HN23 Section 1225(b) applies to "applicants for 
admission" who are stopped at the border or a port of 
entry, or who are "present in the United States" but 
"ha[ve] not been admitted." 8 U.S.C. § 1225(a)(1). The 
statute provides that asylum seekers "shall be detained 
pending a final determination of credible fear of 
persecution and, if found not to have such a fear, until 
removed." Id. § 1225(b)(1)(B)(iii)(IV). As to all other 
applicants for admission, the statute provides that "if the 
examining immigration officer determines that an alien 
seeking admission is not clearly and beyond a doubt 

9 The government's primary arguments regarding § 1226(c) 
are that we misconstrued Demore and other Supreme Court 
precedent, that the permanent injunction is inconsistent with 
the language and purpose of § 1226(c), and that bond 
hearings following six months of incarceration are not 
necessary and are an inappropriate "one size fits all" remedy. 
These arguments are foreclosed by Rodriguez II. The 
government also argues that any challenges to detention 
under § 1226(c) must be addressed through individual as-
applied claims. This argument is foreclosed by 
Rodriguez [**47]  I, which reversed the district court's denial of 
class certification.
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entitled to be admitted, the alien shall be detained" for 
removal proceedings. Id. § 1225(b)(2)(A).

HN24 Under DHS regulations, non-citizens detained 
pursuant to § 1225(b) are generally not eligible for 
release on bond. 8 C.F.R. § 236.1(c)(2). If there are 
"urgent humanitarian reasons or significant public 
benefit[s]" at stake,10 however, the Attorney General 
has discretion to temporarily parole such an individual 
into the United States, provided that the individual 
presents neither a danger nor a risk of flight. 8 U.S.C. § 
1182(d)(5)(A). Because parole decisions under § 1182 
are purely discretionary, they cannot be appealed to IJs 
or courts. This lack of review has proven 
especially [**48]  problematic when immigration officers 
have denied parole based on blatant errors: In two 
separate cases identified by the petitioners, for 
example, officers apparently denied parole because 
they had confused Ethiopia with Somalia. And in a third 
case, an officer denied parole because he had mixed up 
two detainees' files.

As with § 1226(c), the government often cites § 
1225(b)'s mandatory language to justify indefinite civil 
detention without an individualized determination as to 
whether the detainee would pose a danger or flight risk 
if released. See, e.g., Nadarajah, 443 F.3d at 1071, 
1076 (asylum seeker detained for nearly five years). 
Section 1225(b) subclass members have been detained 
for as long as 831 days, and for an average of 346 days 
each. These individuals apply for  [*1082]  and receive 
relief from removal at very high rates: 94% apply, and of 
those who apply, 64% are granted relief. In illustrative 
cases identified by the petitioners, non-citizens fled to 
the United States after surviving kidnapping, torture, 
and [**49]  murder of their family members in their home 
countries. Upon arrival, these individuals were detained 
under § 1225(b), and they remained in detention until 
the government granted their asylum applications 
hundreds of days later.

In Rodriguez II, HN25 we extended Casas and held that 
to avoid serious constitutional concerns, mandatory 
detention under § 1225(b), like mandatory detention 
under § 1226(c), must be construed as implicitly time-
limited. Rodriguez II, 715 F.3d at 1144. Accordingly, "the 

10 Under this standard, detainees are eligible for parole if they 
have serious medical conditions, are pregnant, are juveniles 
who meet certain conditions, or will be witnesses in judicial, 
administrative, or legislative proceedings. See 8 C.F.R. § 
212.5(b).

mandatory provisions of § 1225(b) simply expire at six 
months, at which point the government's authority to 
detain the alien shifts to § 1226(a), which is 
discretionary and which we have already held requires a 
bond hearing." Id. (citing Casas, 535 F.3d at 948).

In so holding, we recognized that many members of the 
§ 1225(b) subclass are subject to the "entry fiction" 
doctrine, under which non-citizens seeking admission to 
the United States "may physically be allowed within its 
borders pending a determination of admissibility," but 
"are legally considered to be detained at the border and 
hence as never having effected entry into this country." 
Id. at 1140 (quoting Barrera-Echavarria, 44 F.3d at 
1450). Such non-citizens therefore "enjoy very limited 
protections under the United States constitution." Id. 
(quoting Barrera-Echavarria, 44 F.3d at 1450). 
However, HN26 even if the majority of [**50]  prolonged 
detentions under § 1225(b) are constitutionally 
permissible, "the Supreme Court has instructed that, 
where one possible application of a statute raises 
constitutional concerns, the statute as a whole should 
be construed through the prism of constitutional 
avoidance." Id. at 1141 (citing Clark, 543 U.S. at 380). 
Section 1225(b) applies to several categories of lawful 
permanent residents who are not subject to the entry 
fiction doctrine but may be treated as seeking admission 
under 8 U.S.C. § 1101(a)(13)(C). See id. at 1141-42.11 

11 Section 1101(a)(13)(C) provides that:

HN28 An alien lawfully admitted for permanent residence 
in the United States shall not be regarded as seeking an 
admission into the United States for purposes of the 
immigration laws unless the alien—

(i) has abandoned or relinquished that status,

(ii) has been absent from the United States for a 
continuous period in excess of 180 days,

(iii) has engaged in illegal activity after having departed 
the United States,

(iv) has departed from the United States while under legal 
process seeking removal of the alien from the United 
States, including removal [**52]  proceedings under this 
chapter and extradition proceedings,

(v) has committed an offense identified in section 
1182(a)(2) of this title, unless since such offense the alien 
has been granted relief under section 1182(h) or 
1229b(a) of this title, or

(vi) is attempting to enter at a time or place other than as 
designated by immigration officers or has not been 
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Because those persons are entitled to due process 
protections under the Fifth Amendment, prolonged 
detention without bond hearings would raise serious 
constitutional concerns. See id. at 1142-43; see also 
Zadvydas, 533 U.S. at 682 (holding that indefinite 
detention of a once-admitted non-citizen "would raise 
serious constitutional concerns"). We therefore 
construed the statutory scheme to require a bond 
hearing  [*1083]  after six months of detention under § 
1225(b). Rodriguez II, 715 F.3d at 1144.

The government now argues that "[d]espite years of 
discovery, petitioners have not identified any member of 
the Section 1225(b) subclass who is a [lawful 
permanent resident]." Petitioners represent that they 
have found lawful permanent residents who have been 
detained for more than six months under § 1225(b), 
although their submissions do not identify any specific 
individuals who fit [**51]  that description. The question, 
however, is whether "one possible application of [the] 
statute raises constitutional concerns." Rodriguez II, 715 
F.3d at 1141. Because the government concedes that 
detention of lawful permanent residents under § 1225(b) 
is possible under § 1101(a)(13)(C), "the statute as a 
whole should be construed through the prism of 
constitutional avoidance." Rodriguez II, 715 F.3d at 
1141; see also Clark, 543 U.S. at 380 (HN27 "It is not at 
all unusual to give a statute's ambiguous language a 
limiting construction called for by one of the statute's 
applications, even though other of the statute's 
applications, standing alone, would not support the 
same limitation. The lowest common denominator, as it 
were, must govern.").

The government also argues that lawful permanent 
residents treated as seeking admission are entitled to 
lesser due process protections than other lawful 
permanent residents. But the government has not 
provided any authority to support that proposition: The 
cases cited in the government's brief address statutory 
and regulatory distinctions between lawful permanent 
residents treated as applicants for admission and other 
lawful permanent residents; they do not reflect any 
constitutional distinction between those groups. See 
Gonzaga-Ortega v. Holder, 736 F.3d 795, 801-4 (9th 
Cir. 2013) (holding that lawful permanent residents 
treated as applicants for admission are not entitled to 
counsel under 8 C.F.R. § 292.5(b)); Toro-Romero v. 
Ashcroft, 382 F.3d 930, 936 (9th Cir. 2004) (explaining 
that different statutes govern exclusion of inadmissible 

admitted to the United States after inspection and 
authorization by an immigration officer.

non-citizens and removal of deportable noncitizens); 
Raya-Ledesma v. INS, 55 F.3d 418, 420 (9th Cir. 1994) 
(holding that "the INS limitation [**53]  of § 212 relief 
[from deportation] to legal permanent residents who 
have held that status for more than seven years" does 
not violate an ineligible non-citizen's equal protection 
rights).

Finally, the government argues that, instead of requiring 
bond hearings, we could avoid constitutional concerns 
by interpreting § 1225(b) not to apply to lawful 
permanent residents. This argument relies on an 
implausible construction of the statutes at issue. HN29 
Section 1225(b) applies to "applicants for admission," 
and § 1101 defines six categories of lawful permanent 
residents as "seeking an admission into the United 
States for purposes of the immigration laws." 8 U.S.C. § 
1101(a)(13)(C); see also Gonzaga-Ortega, 736 F.3d at 
801 ("Ordinarily a returning [lawful permanent resident] 
is not treated as an 'applicant for admission.' But the 
statute that so provides includes six exceptions . . . .").

The Supreme Court's decision in Kwong Hai Chew v. 
Colding, 344 U.S. 590, 73 S. Ct. 472, 97 L. Ed. 576 
(1953), is not to the contrary. Chew involved a pre-
IIRIRA immigration regulation that applied to 
"excludable" non-citizens. Id. at 591 n.1. Because the 
regulations were silent as to whether that category 
included lawful permanent residents returning from 
voyages abroad, the Court distinguished between the 
"exclusion" of newly arriving non-citizens and the 
"expulsion" of lawful permanent [**54]  residents, thereby 
holding that the regulation did not authorize the Attorney 
General to detain arriving lawful permanent  [*1084]  
residents without hearings. Id. at 598-99. Section 
1101(a)(13)(C) forecloses an analogous construction of 
§ 1225(b) because it provides that "applicants for 
admission" includes several groups of lawful permanent 
residents. See 8 U.S.C. § 1101(a)(13)(C). In any event, 
the government's alternative construction of § 1225(b) 
was never raised before the district court; the argument 
is therefore forfeited. See Munns v. Kerry, 782 F.3d 402, 
412 (9th Cir. 2015); Saldana v. Occidental Petrol. Corp., 
774 F.3d 544, 554 (9th Cir. 2014).

Accordingly, we adhere to Rodriguez II's holding 
regarding the § 1225(b) subclass as law of the case and 
law of the circuit. See Gonzalez, 677 F.3d at 390 n.4. 
The government's attempts to re-litigate Rodriguez II are 
unavailing.12

12 The government argues, among other things, that the 
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3. The § 1226(a) Subclass

HN30 Section 1226(a) authorizes detention "pending a 
decision on whether the alien is to be removed from the 
United States." 8 U.S.C. § 1226(a). The statute 
expressly authorizes release on "bond of at least 
$1,500" or "conditional parole."13 Id. § 1226(a)(2). 
Following an initial custody determination by DHS, a 
non-citizen may apply for a review or redetermination by 
an IJ, and that decision may be appealed to the BIA. 
See 8 C.F.R. §§ 236.1, 1003.19. At these hearings, the 
detainee bears the burden of establishing "that he or 
she does not present a danger to persons or property, is 
not a threat to the national security, and does not pose a 
risk of flight." Guerra, 24 I. & N. Dec. at 38. "After an 
initial bond redetermination," a request for another 
review "shall be considered only upon a showing that 
the alien's circumstances have changed materially since 
the prior bond redetermination." 8 C.F.R. § 1003.19(e). 
The government has taken the position that 
additional [**56]  time spent in detention is not a 
"changed circumstance" that entitles a detainee to a 
new bond hearing.

permanent injunction entered by the district court is 
inconsistent with § 1225(b), DHS regulations, the political 
branches' plenary control of the borders, the limited 
constitutional protections afforded to non-citizens seeking 
admission to the United States, and Supreme Court 
precedent. The government also argues that bond hearings 
are unnecessary because noncitizens detained under § 
1225(b) can be released on parole. We considered and 
rejected these arguments in Rodriguez II, and we decline to 
address them here.

The government [**55]  also argues that we should reconsider 
the holding in Rodriguez II in light of new evidence, including 
as to the rates at which non-citizens abscond or commit 
crimes after release, and the efficacy of the parole process. 
Because Rodriguez II involved pure questions of law, this new 
evidence is not material and does not alter our conclusions.

13 HN31 "'[C]onditional parole' under §1226(a)(2)(B) is a 
'distinct and different procedure' from 'parole' under § 
1182(d)(5)(A))." Garcia v. Holder, 659 F.3d 1261, 1268 (9th 
Cir. 2011) (quoting In re Castillo-Padilla, 25 I. & N. Dec. 257, 
258 (BIA 2010)). As discussed above, § 1182(d)(5)(A) 
authorizes the Attorney General to temporarily release non-
citizens detained under § 1225(b) "for urgent humanitarian 
reasons or significant public benefit." Conditional parole under 
§ 1226(a), by contrast, provides for release from detention if 
the non-citizen "would not pose a danger to property or 
persons" and "is likely to appear for any further proceeding." 8 
C.F.R. § 236.1(c)(8).

Although § 1226(a) provides for discretionary, rather 
than mandatory, detention and establishes a 
mechanism for detainees to seek release on bond, non-
citizens often face prolonged detention under that 
section. See, e.g., Casas, 535 F.3d at 944 (lawful 
permanent resident detained for seven years); Singh, 
638 F.3d at 1203 (lawful permanent resident detained 
for nearly four years). In an extreme case  [*1085]  
identified by the petitioners, a non-citizen with no 
criminal record entered the United States on a tourist 
visa and affirmatively applied for asylum, withholding of 
removal, and relief under the Convention Against 
Torture shortly after that visa expired. ICE detained him 
throughout [**57]  the ensuing proceedings before the IJ, 
the BIA, and the Ninth Circuit. At the time petitioners 
generated their report, he had been detained for 1,234 
days with no definite end in sight.

The district court's decision regarding the § 1226(a) 
subclass was squarely controlled by our precedents. In 
Casas, HN32 we held that a non-citizen subjected to 
prolonged detention under § 1226(a) is entitled to a 
hearing to establish whether continued detention is 
necessary because he would pose a danger to the 
community or a flight risk upon release. 535 F.3d at 
949-52. Since deciding Casas, we have repeatedly 
affirmed its holding. See Cole v. Holder, 659 F.3d 762, 
769 n.7 (9th Cir. 2011); Singh, 638 F.3d at 1200; 
Aguilar-Ramos v. Holder, 594 F.3d 701, 704 n.3 (9th 
Cir. 2010); Makaj v. Crowther, 294 F. App'x 328, 329-30 
(9th Cir. 2008) (non-precedential memorandum 
disposition).

The government does not contest that Casas is the 
binding law of this circuit or that individuals detained 
under § 1226(a) are entitled to bond hearings. Instead, 
the government argues that § 1226(a) affords detainees 
the right to request bond hearings, see 8 C.F.R. § 
236.1, so there is no basis for requiring the government 
to automatically provide bond hearings after six months 
of detention. This argument is foreclosed by Casas, 
which held that HN33 "§ 1226(c) must be construed as 
requiring the Attorney General to provide the alien with 
[a bond] hearing." 535 F.3d at 951; see also Rodriguez 
II, 715 F.3d at 1135 (citing Casas for the proposition 
that [**58]  under § 1226(a), "a bond hearing is required 
before the government may detain an alien for a 
'prolonged' period"). The record evinces the importance 
of Casas's holding on this point: Detainees, who 
typically have no choice but to proceed pro se, have 
limited access to legal resources, often lack English-
language proficiency, and are sometimes illiterate. As a 
result, many class members are not aware of their right 
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to a bond hearing and are poorly equipped to request 
one. Accordingly, we conclude that class members are 
entitled to automatic bond hearings after six months of 
detention. We address the other procedural 
requirements for these hearings in Section IV.B, infra.
4. The § 1231(a) Subclass

HN34 Section 1231(a) governs detention of non-citizens 
who have been "ordered removed." 8 U.S.C. § 1231(a). 
The statute provides for mandatory detention during a 
ninety-day removal period. Id. § 1231(a)(2). Under the 
statute:

HN35 The removal period begins on the latest of the 
following:

(i) The date the order of removal becomes 
administratively final.

(ii) If the removal order is judicially reviewed and if a 
court orders a stay of the removal of the alien, the 
date of the court's final order.

(iii) If the alien is detained or confined (except under 
an immigration process), [**59]  the date the alien is 
released from detention or confinement.

Id. § 1231(a)(1)(B). HN36 The removal period may be 
extended beyond ninety days if a detainee "fails or 
refuses" to cooperate in his removal from the United 
States. Id. § 1231(a)(1)(C).

HN37 "If the alien does not leave or is not removed 
within the removal period," he "shall be subject to 
supervision," but detention is no longer mandatory. Id. § 
1231(a)(3).  [*1086]  Rather, the Attorney General has 
discretion to detain certain classes of non-citizens and 
to impose conditions of release on others. Id. § 
1231(a)(3), (a)(6).14 Before releasing a detainee, the 
government must conclude that removal is "not 
practicable or not in the public interest," that the 
detainee is "non-violent" and "not likely to pose a threat 
to the community following release," and that the 
detainee "does not pose a significant flight risk" and is 
"not likely to violate the conditions of release." 8 C.F.R. 
§ 241.4(e); see also id. § 241.4(f) (enumerating factors 
the review panel should "weigh[] in considering whether 

14 HN38 To avoid "serious constitutional concerns," we have 
previously "construe[d] § 1231(a)(6) as requiring an 
individualized bond hearing, before an immigration judge, for 
aliens facing prolonged detention under that provision." [**60]  
Diouf II, 634 F.3d at 1086 (quoting Casas, 535 F.3d at 950).

to recommend further detention or release of a 
detainee").

Here, the class is defined, in relevant part, as non-
citizens who are detained "pending completion of 
removal proceedings, including judicial review." The 
class therefore by definition excludes any detainee 
subject to a final order of removal.

Petitioners describe the § 1231(a) subclass as 
individuals detained under that section who have 
received a stay of removal from the BIA or a court. 
However, HN39 if a non-citizen has received a stay of 
removal from the BIA pending further administrative 
review, then the order of removal is not yet 
"administratively final." 8 U.S.C. § 1231(a)(1)(B)(i). The 
non-citizen has not been "ordered removed," and the 
removal period has not begun, so § 1231(a) is 
inapplicable. See Owino v. Napolitano, 575 F.3d 952, 
955 (9th Cir. 2009) ("[W]hile administrative proceedings 
are pending on remand, Owino will not be subject to a 
final order of removal, so § 1231 cannot apply."). 
Similarly, as long as a non-citizen's removal order is 
stayed by a court pending judicial review, that non-
citizen is not subject to "the court's final order." 8 U.S.C. 
§ 1231(a)(1)(B)(ii). In such circumstances, § 1231(a) is, 
again, inapplicable. See Prieto-Romero v. Clark, 534 
F.3d 1053, 1059 (9th Cir. 2008) ("[Section] 1231(a) does 
not provide authority to detain an alien . . . whose 
removal has been stayed by a court of appeals pending 
its disposition of his petition for review."); Casas, 535 
F.3d at 947 ("If an alien [**61]  has filed a petition for 
review with this court and received a judicial stay of 
removal, the 'removal period' under § 1231(a) does not 
begin until this court 'denies the petition and withdraws 
the stay of removal.'") (quoting Prieto-Romero, 534 F.3d 
at 1060).15

Simply put, the § 1231(a) subclass does not exist. The 
district court's grant of summary judgment and 
permanent injunction are therefore reversed to the 
extent they pertain to individuals detained under § 
1231(a).

C. Procedural Requirements

15 "Such aliens may be detained, however, pursuant to § 
1226(a), which allows the Attorney General to detain any alien 
'pending a decision on whether the alien is to be removed from 
the United States.'" Prieto-Romero, 534 F.3d at 1059. As 
noted, non-citizens subjected to prolonged detention under § 
1226(a) are entitled to bond hearings. See Casas, 535 F.3d at 
944, 949-51.
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In addition to challenging the class members' 
entitlement to automatic bond hearings after six months 
of detention, the government objects to the district 
court's order regarding the burden and standard of proof 
at such hearings. The government also appeals the 
district court's ruling that IJs must consider alternatives 
to detention. Petitioners cross-appeal  [*1087]  the 
district court's rulings that IJs are not required to 
consider the ultimate likelihood of removal, 
assess [**62]  the total length of detention, or conduct 
periodic hearings at six-month intervals. We address 
each issue in turn.
1. Burden and Standard of Proof

The government argues that the district court erred in 
requiring the government to justify a non-citizen's 
detention by clear and convincing evidence, an 
intermediate burden of proof that is more than a 
preponderance of the evidence but less than proof 
beyond a reasonable doubt. As we noted in Rodriguez 
II, however, we are bound by our precedent in Singh, 
which held that "the government must prove by clear 
and convincing evidence that an alien is a flight risk or a 
danger to the community to justify denial of bond at a 
Casas hearing." Rodriguez II, 715 F.3d at 1135 (quoting 
Singh, 638 F.3d at 1203).

In Singh, HN40 we explained that the "Supreme Court 
has repeatedly reaffirmed the principle that 'due process 
places a heightened burden of proof on the State in civil 
proceedings in which the individual interests at stake . . . 
are both particularly important and more substantial 
than mere loss of money.'" 638 F.3d at 1204 (alteration 
in original) (quoting Cooper v. Oklahoma, 517 U.S. 348, 
363, 116 S. Ct. 1373, 134 L. Ed. 2d 498 (1996) (criminal 
defendant's competence to stand trial)) (citing Foucha, 
504 U.S. at 80 (indefinite confinement of a criminal 
defendant acquitted by reason of insanity); Woodby v. 
INS, 385 U.S. 276, 285, 87 S. Ct. 483, 17 L. Ed. 2d 362 
(1966) (deportation of a lawful [**63]  permanent 
resident); Chaunt v. United States, 364 U.S. 350, 353, 
81 S. Ct. 147, 5 L. Ed. 2d 120 (1960) (revocation of 
naturalized citizenship)). In the civil commitment 
context, for example, the Supreme Court has 
recognized "the state's interest in committing the 
emotionally disturbed," but has held that "the individual's 
interest in not being involuntarily confined indefinitely . . 
. is of such weight and gravity that due process requires 
the state to justify confinement by proof more 
substantial than a mere preponderance of the 
evidence." Addington v. Texas, 441 U.S. 418, 425-27, 
99 S. Ct. 1804, 60 L. Ed. 2d 323 (1979). Drawing on this 
jurisprudence, Singh concluded that "a clear and 

convincing evidence standard of proof provides the 
appropriate level of procedural protection" in light of "the 
substantial liberty interest at stake." 638 F.3d at 1203-04 
(citing Addington, 441 U.S. at 427).

The government now contends that Singh was wrongly 
decided. However, HN41 it is well established that only 
a full court, sitting en banc, may overrule a three-judge 
panel decision. See Miller v. Gammie, 335 F.3d 889, 
900 (9th Cir. 2003). Right or wrong, we are bound to 
follow Singh unless intervening Supreme Court authority 
is to the contrary. Id.
2. Restrictions Short of Detention

The government also argues that the district court erred 
in "determin[ing] that IJs are required to consider the 
use of alternatives to detention in making bond 
determinations." As the district [**64]  court's order 
states, however, IJs "should already be considering 
restrictions short of incarceration." Indeed, Rodriguez II 
affirmed a preliminary injunction that directed IJs to 
"release each Subclass member on reasonable 
conditions of supervision, including electronic monitoring 
if necessary, unless the government" satisfied its burden 
of justifying continued detention. 715 F.3d at 1131 
(emphasis added).

The government's objections to this requirement are 
unpersuasive. First, the government relies on Demore 
for the proposition  [*1088]  that the government is not 
required "to employ the least burdensome means" of 
securing immigration detainees. Demore, 538 U.S. at 
528. But Demore applies only to "brief period[s]" of 
immigration detention. Id. at 513, 523. HN42 "When the 
period of detention becomes prolonged, 'the private 
interest that will be affected by the official action' is more 
substantial; greater procedural safeguards are therefore 
required." Diouf II, 634 F.3d at 1091 (quoting Mathews, 
424 U.S. at 335). Further, the injunction does not 
require that IJs apply the least restrictive means of 
supervision; it merely directs them to "consider" 
restrictions short of detention. The IJ ultimately must 
decide whether any restrictions short of detention would 
further the government's interest in continued 
detention. [**65] 

Second, the government argues that IJs are not 
empowered to impose conditions of release. However, 
HN43 federal regulations authorize IJs to "detain the 
alien in custody, release the alien, and determine the 
amount of bond, if any, under which the respondent may 
be released" and to "ameliorat[e] the conditions" of 
release imposed by DHS. 8 C.F.R. § 1236.1(d)(1). 
Accordingly, if DHS detains a noncitizen, an IJ is 
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already empowered to "ameliorat[e] the conditions" by 
imposing a less restrictive means of supervision than 
detention.16

Finally, the government argues that IJs lack the 
resources to engage in continuous monitoring of 
released individuals. However, the government fails to 
cite any law or evidence indicating that IJs, rather than 
DHS or ICE agents, would be responsible for 
implementing the conditions of release. Moreover, the 
record indicates that Congress authorized and funded 
an ICE alternatives-to-detention [**66]  program in 2002, 
and DHS has operated such a program, called the 
Intensive Supervision and Appearance Program, since 
2004. It is abundantly clear that IJs can and do17 
consider conditions of release on bond when 
determining whether the government's interests can be 
served by detention only, and we conclude that DHS will 
administer any such conditions, regardless of whether 
they are imposed by DHS in the first instance or by an IJ 
upon later review.
3. Length of Detention and Likelihood of Removal

In their cross-appeal, petitioners argue that the district 
court erred in failing to require IJs to consider the length 
of a non-citizen's past and likely future detention and, 
relatedly, the likelihood of eventual removal from the 
United  [*1089]  States. In our prior decisions, we have 
not directly addressed whether due process requires 
consideration of the length of future detention at bond 

16 The authorities the government cites provide no support for 
this argument. One discusses DHS officers' authority to 
impose conditions of release and allows IJs to "ameliorat[e] 
those conditions," see 8 C.F.R. § 236.1; the other provides 
only that IJs may not grant relief from removal for the purpose 
of fulfilling the United States' treaty obligations, see In re G-K-, 
26 I. & N. Dec. 88, 93 (BIA 2013).

17 On September 10, 2015, the government provided us with 
the only transcript of a Rodriguez hearing in this record, which 
took place on April 28, 2015, and concerned a Mr. Kaene 
Dean. There, the IJ did consider and impose conditions of 
release in addition to bond, including monthly reporting to DHS 
and enrollment in a mental health treatment plan. From the 
transcript, it does not appear that the government presented 
any evidence that these conditions would be insufficient to 
prevent the risk of danger to the community, or even any 
evidence at all. However, the IJ's decision to release on bond 
a recidivist sexual offender whom the DOJ had released twice 
before in proceedings unrelated to this case under § 1226(a) 
and who had twice before violated the conditions [**67]  of his 
release on bond is not before us. See October 2, 2015 Order.

hearings. We have noted, however, that HN44 "the due 
process analysis changes as 'the period of . . . 
confinement grows,'" and that longer detention requires 
more robust procedural protections. Diouf II, 634 F.3d at 
1086 (quoting Zadvydas, 533 U.S. 678, 121 S. Ct. 2491, 
150 L. Ed. 2d 653). Accordingly, a noncitizen detained 
for one or more years is entitled to greater solicitude 
than a non-citizen detained for six months. Moreover, 
Supreme Court precedent provides that "detention 
incidental to removal must bear a reasonable relation to 
its purpose." Tijani, 430 F.3d at 1249 (Tashima, J., 
concurring) (citing Demore, 538 U.S. at 527; Zadvydas, 
533 U.S. at 690). At some point, the length of detention 
could "become[] so egregious that it can no longer be 
said to be 'reasonably related' to an alien's removal." Id. 
(citation omitted). An IJ therefore must [**68]  consider 
the length of time for which a non-citizen has already 
been detained.

HN45 As to the likely duration of future detention and 
the likelihood of eventual removal, however, those 
factors are too speculative and too dependent upon the 
merits of the detainee's claims for us to require IJs to 
consider during a bond hearing. We therefore affirm the 
district court's ruling that consideration of those factors 
"would require legal and political analyses beyond what 
would otherwise be considered at a bond hearing" and 
is therefore not appropriate. We note that Zadvydas and 
its progeny require consideration of the likelihood of 
removal in particular circumstances,18 but we decline to 
require such analysis as a threshold inquiry in all bond 
hearings.
4. Periodic Hearings [**69] 

The record shows that many class members are 
detained well beyond the six-month mark: Almost half 
remain in detention at the twelve-month mark, one in 
five at eighteen months, and one in ten at twenty-four 
months. Petitioners argue that due process requires 
additional bond hearings at six-month intervals for class 
members who are detained for more than six months 

18 Several of our cases have addressed petitions for habeas 
relief under Zadvydas, which requires a detainee to prove that 
he "is not significantly likely to be removed." Owino, 575 F.3d 
at 955; see also Diouf v. Mukasey (Diouf I), 542 F.3d 1222, 
1233 (9th Cir. 2008); Prieto-Romero, 534 F.3d at 1065; 
Nadarajah, 443 F.3d at 1080. Those decisions instruct IJs to 
consider the likelihood of removal when, for instance, a 
detainee is stateless. See Owino, 575 F.3d at 955-56. 
However, petitioners have not identified, and we have not 
found, authority that supports requiring this inquiry in all bond 
hearings.
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after their initial bond hearings. We have not had 
occasion to address this issue in our previous decisions, 
and it has been a source of some contention in the 
district courts. See, e.g., Vivorakit v. Holder, No. 14-
04515, 2015 U.S. Dist. LEXIS 99845, 2015 WL 
4593545, at *4 (N.D. Cal. July 30, 2015); Castaneda v. 
Aitken, No. 15-01635, 2015 U.S. Dist. LEXIS 81547, 
2015 WL 3882755, at *10 (N.D. Cal. June 23, 2015).

The district court here did not address this proposed 
requirement. For the same reasons the IJ must consider 
the length of past detention, HN46 we hold that the 
government must provide periodic bond hearings every 
six months so that noncitizens may challenge their 
continued detention as "the period of . . . confinement 
grows." Diouf II, 634 F.3d at 1091 (quoting Zadvydas, 
533 U.S. at 701).

V. Conclusion

This decision flows from the Supreme Court's and our 
own precedent bearing on  [*1090]  the constitutional 
implications of our government's prolonged civil 
detention of individuals, many of whom have the legal 
right to live and work in our country. By upholding the 

district court's order that Immigration [**70]  Judges must 
hold bond hearings for certain detained individuals, we 
are not ordering Immigration Judges to release any 
single individual; rather we are affirming a minimal 
procedural safeguard—a hearing at which the 
government bears only an intermediate burden of proof 
in demonstrating danger to the community or risk of 
flight—to ensure that after a lengthy period of detention, 
the government continues to have a legitimate interest 
in the further deprivation of an individual's liberty. 
Immigration Judges, a specialized and experienced 
group within the Department of Justice, are already 
entrusted to make these determinations, and need not 
release any individual they find presents a danger to the 
community or a flight risk after hearing and weighing the 
evidence. Accordingly, we affirm all aspects of the 
district court's permanent injunction, with three 
exceptions: We reverse as to the § 1231(a) subclass, 
and we hold that IJs must consider the length of 
detention and provide bond hearings every six months. 
We hereby remand to the district court to enter a revised 
injunction consistent with our instructions.

AFFIRMED IN PART; REVERSED IN PART; 
REMANDED.

End of Document
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Opinion by: DEBRA ANN LIVINGSTON

Opinion

 [*74]  DEBRA ANN LIVINGSTON, Circuit Judge:

Plaintiffs-Appellants are three health-benefit plans 
("HBPs") that brought suit under the Racketeer 
Influenced and Corrupt Organizations Act, 18 U.S.C. § 
1961 et seq. ("RICO"), and various state laws, claiming 
that Defendants-Appellees sanofi-aventis U.S. LLP and 
sanofi-aventis U.S., Inc. (collectively, "Aventis") 
engaged in a pattern of mail fraud by failing to disclose 
the true risks of the antibiotic drug telithromycin, 
marketed as "Ketek." Plaintiffs sought to certify a class 
of all HBPs that paid for Ketek prescriptions on the 
theory that such HBPs were injured as a result of paying 
for Ketek prescriptions that would not have been written 
if Aventis had not concealed Ketek's safety risks. The 
United States District Court for the Eastern District of 
New York (Sandra L. Townes, Judge), denied Plaintiffs' 
motion for class certification, relying on our decision in 
UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121 (2d 
Cir. 2010) ("Zyprexa"), to hold that the individual 
decisions of prescribing [**3]  physicians thwarted 
Plaintiffs' effort to prove class-wide causation using 
generalized proof. The district court subsequently 
granted Aventis summary judgment on all claims, again 
citing Zyprexa and Plaintiffs' inability to prove causation 
with generalized evidence.

Although we agree with Plaintiffs that Zyprexa does not 
foreclose class certification for all RICO mail-fraud 
claims brought against a drug manufacturer, we 
nevertheless conclude that Zyprexa's reasoning applies 
to this case, and bars Plaintiffs' attempt to certify a 
class. While it may be possible for a class of plaintiffs to 
prove the causation element of a pharmaceutical  [*75]  
fraud claim such as this one with generalized proof, 
Plaintiffs have failed to offer such proof here. Class 
certification was therefore correctly denied. Our class 
certification decision, moreover, necessarily disposes of 
the summary judgment question as well: if Plaintiffs' 

RICO claims cannot be proved by generalized proof and 
Plaintiffs have adduced no individualized proof (which 
they have not), Plaintiffs' claims cannot survive 
summary judgment. We also agree with the district 
court's dismissal of Plaintiffs' state-law claims. 
Accordingly, we affirm [**4]  the district court's orders 
denying class certification and granting Aventis's motion 
for summary judgment on all claims.

BACKGROUND

A. Antibiotic Treatment Options for Respiratory 
Tract Infections

The human respiratory tract—comprising the sinuses, 
throat, and lungs—is highly susceptible to invading 
microorganisms. These microscopic invaders are the 
cause of the sniffling, sneezing, congestion, and 
coughing that most laypeople identify as symptoms of "a 
cold" or "the flu." The medical community classifies such 
symptoms as those of either upper respiratory 
infections—the common cold and sinusitis being the 
most common examples—or lower respiratory 
infections—of which bronchitis and pneumonia are the 
most familiar. See Patrick R. Murray et al., Medical 
Microbiology 6-7, 153-54 (7th ed. 2013). Respiratory 
tract infections may be caused by bacteria or by viruses; 
most cases are caused by viruses. Ctrs. for Disease 
Control & Prevention, Get Smart: Know When 
Antibiotics Work (What Everyone Should Know), 
http://www.cdc.gov/getsmart/community/about/should-
know.html (last visited Nov. 12, 2015) [hereinafter CDC, 
Get Smart].

Antibiotic drugs were first produced for widespread use 
in the 1940s, and their discovery was one of the 
greatest medical advances [**5]  in history. Ctrs. for 
Disease Control & Prevention, About Antimicrobial 
Resistance, 
http://www.cdc.gov/drugresistance/about.html (last 
visited Nov. 12, 2015) [hereinafter CDC, Antimicrobial 
Resistance]. One of the first antibiotic drugs was 
penicillin, which was a member of a class of antibiotics 
known as beta-lactams. Pneumonia: In-Depth Report 
(Antibiotic and Antiviral Drug Classes), N.Y. Times, 
http://www.nytimes.com/health/guides/disease/pneumon
ia/antibiotic-andantiviral-drug-classes.html (last visited 
Nov. 12, 2015). Other beta-lactam antibiotics include 
amoxicillin, which, with the addition of clavulanic acid, is 
marketed under the name Augmentin. Id. In addition to 
the beta-lactams, the most common classes of antibiotic 
drug used to treat respiratory infections are macrolide 
drugs, such as azithromycin (Zithromax) and 
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clarithromycin (Biaxin), and the most recent major class 
of antibiotics to come on the market, fluoroquinolones. 
Id. All categories of antibiotic drug have their own 
benefits and risks. Antibiotics in all categories, however, 
are only effective against bacteria, and not against viral 
infections. Thus, because most respiratory tract 
infections are viral in nature, most such infections are 
unaffected by antibiotics. CDC, Get Smart.

For a variety of reasons, doctors nonetheless frequently 
prescribe antibiotic [**6]  drugs to patients with 
respiratory tract infections, even if they have no 
evidence that the infection in question is caused by a 
bacteria rather than a virus. This kind of over-
prescription of antibiotic drugs, as well as the 
widespread use of antibiotic therapies in general, has 
given rise to a phenomenon known as antibiotic 
resistance. CDC, Antimicrobial Resistance. Antibiotic 
resistance occurs when bacteria  [*76]  mutate to 
become impervious to the antibacterial action of a 
particular antibiotic drug; this resistant bacterial strain 
then multiplies and spreads, becoming more prevalent 
as antibiotic drugs wipe out its competitor strains. Id. 
Many of the bacteria commonly responsible for 
respiratory tract infections, such as Streptococcus 
pneumoniae, exist in strains that have developed 
resistance to beta-lactam antibiotics or to macrolide 
antibiotics. Ctrs. for Disease Control & Prevention, 
Antibiotic Resistance Threats in the United States 79 
(2013) ("S. pneumonia has developed resistance to 
drugs in the penicillin and erythromycin groups," causing 
19,000 excess hospitalizations and 7,000 deaths every 
year.). Some strains have developed resistance to 
multiple classes of antibiotic drugs: [**7]  these are 
known as multi-drug-resistant strains, or MDRS.

Although the various classes of drugs used to treat 
respiratory infections exhibit similar effectiveness and 
thus offer a similar benefit, each class has different 
downsides. Beta-lactams such as penicillin and 
amoxicillin are not suitable for patients with penicillin 
allergies, and Augmentin (amoxicillin with clavulanic 
acid) is a well-known cause of liver injury. In addition, 
resistance to both beta-lactams and to macrolide 
antibiotics is high. Macrolides can cause serious allergic 
reactions, impaired liver function, and sometimes-fatal 
heart problems. Fluoroquinolones can cause serious 
side effects in the central and peripheral nervous 
system, and can cause heart problems. Although all 
antibiotics can cause colitis by killing the normal, healthy 
microorganisms in a patient's body that protect us from 
the dangerous bacterium Clostridium difficile, or C. dif, 
see Ctrs. for Disease Control & Prevention, Making 

Health Care Safer: Stopping C. difficile Infections, 
http://www.cdc.gov/vitalsigns/HAI/StoppingCdifficile/inde
x.html (last visited Nov. 12, 2015), fluoroquinolones are 
particularly prone to this effect, because they attack a 
broader spectrum of bacteria, and thus kill more 
healthy [**8]  gut bacteria than other drugs. All antibiotic 
drugs can have dangerous side effects; antibiotics are 
responsible for approximately twenty percent of all 
emergency room visits for adverse drug events. CDC, 
Get Smart.

B. The FDA Approval Process for Ketek

1. Aventis's Original Application for FDA Approval 
for Ketek

On February 28, 2000, Aventis submitted a New Drug 
Application ("NDA") to the Food and Drug Administration 
("FDA") seeking approval to sell and market Ketek as a 
treatment for four types of respiratory infections: acute 
bacterial sinusitis ("ABS"), acute exacerbation of chronic 
bronchitis ("AECB"), tonsillopharyngitis, and community-
acquired pneumonia ("CAP"). In support of the NDA, 
Aventis submitted data from in vitro testing of Ketek 
against various bacteria in a controlled lab setting, data 
from animal testing, and data from small human safety 
and efficacy trials. The in vitro data demonstrated that 
Ketek was capable of killing strains of common bacterial 
pathogens that were resistant to other antibiotics, 
including MDRS, though in vitro results cannot always 
be replicated in clinical trials.

At the time when the FDA was considering the Ketek 
application, the FDA used a non-inferiority [**9]  
standard to assess the efficacy of antibiotic drugs in 
treating respiratory tract infections. This means that the 
FDA accepted, as conclusive proof of a drug's 
effectiveness, trials demonstrating that a new drug was 
no worse at treating a particular illness than existing, 
approved drugs—or, at least, was not so much worse 
than existing drugs that it fell below a set  [*77]  
statistical threshold. The FDA did not require, and there 
was thus no incentive for a manufacturer to conduct, 
studies comparing the effectiveness of the new drug to 
the effectiveness of a placebo. In other words, 
manufacturers were merely required to prove that their 
product was no worse than similar products, even 
though—because minor respiratory infections like 
sinusitis and bronchitis usually go away on their own 
even without medication—the FDA did not know 
whether any of those similar products actually improved 
patient outcomes. This odd situation arose mostly by 
historical accident: because antibacterial drugs were 
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discovered so long ago and represented such a major 
advance in treatment, "antibacterial therapy was 
incorporated into clinical practice . . . before clinical trial 
design had become more sophisticated." [**10]  J.A. 
4448. There was also an ethical concern regarding 
giving sick patients placebos instead of real drugs.

Aventis's Ketek application was evaluated by the FDA's 
Anti-Infective Drug Advisory Committee ("AIDAC"), a 
panel of experts tasked with assessing an antibiotic 
drug's risk/benefit profile and making an approval 
recommendation to the FDA. The agency usually 
follows the recommendation of such a committee, but it 
is not bound by it. On April 26, 2001, the AIDAC met 
and voted to recommend limited approval of Ketek only 
for treatment of CAP—the most serious of the four 
conditions considered. The committee also 
recommended that further studies be performed to 
assess Ketek's potential side effects, known in the 
medical community as "adverse events." Specifically, 
the AIDAC members were concerned that Ketek might 
have serious but rare side effects that the small-scale 
clinical trials conducted thus far might not have 
revealed. Following this meeting, the FDA sent Aventis 
a letter finding its application for CAP, AECB, and ABS 
(though not tonsillopharyngitis) "approvable"—subject to 
the performance of a large-scale clinical study. Such a 
study would ideally reveal rarer side effects that [**11]  
might not have appeared in trials of only a few hundred 
or few thousand subjects. In other words, the study 
recommended by the AIDAC would be a microcosm of 
what could be expected to happen if Ketek were 
approved and entered the marketplace.

2. Study 3014

Aventis agreed to perform such a study, and enlisted 
Pharmaceutical Product Development, Inc. ("PPD") to 
create the study protocol for and oversee the operation 
of what Aventis dubbed "Study 3014." Study 3014 was 
designed to enroll 24,000 patients, half of whom would 
be treated with Ketek, and half of whom would be 
treated with Augmentin. Patients were to be randomly 
assigned to one or the other drug. PPD was charged 
with recruiting physicians, who would be paid $400 for 
every patient of theirs who completed the study. The 
study required that each patient be diagnosed with ABS, 
AECB, or CAP at an initial appointment, at which 
baseline labs would be drawn and one of the two study 
medications would be prescribed. The protocol then 
required two followup visits.

Study 3014 was a fiasco. Dr. David Ross, who was the 

primary FDA safety reviewer responsible for review of 
Ketek, testified before a congressional hearing that the 
fraud in Study [**12]  3014 was "unprecedented . . . at 
this scope and scale." J.A. 4213. "[O]ut of 10 [study] 
sites that were inspected [by the FDA], all had serious 
problems that made their data completely unreliable. . . . 
[E]very single one was found to have significant 
violations of what are called Good Clinical Practices, the 
rulebook for conducting clinical trials. Four  [*78]  of the 
10-40 percent—were referred for criminal investigation." 
Id. Most egregiously, the study's largest enroller by far—
Dr. Anne Kirkman-Campbell, who enrolled 407 
patients—fabricated data on a vast scale. In the end, 
FDA investigators determined that she had only 
administered the study drugs to fifty patients, and that 
the other 350 patients were fictitious. Another study site 
regularly failed to report adverse events, while yet 
another site submitted suspiciously similar records for 
multiple subjects, including nearly identical blood test 
results. A site that enrolled 160 patients was run by a 
doctor who was ignorant of the study guidelines or the 
Good Clinical Practices rules, "argumentative about 
complying with the guidelines," and "[un]interested in 
learning about" them. J.A. 3798-99.

As a result of this widespread fraud and incompetence, 
the FDA Division [**13]  of Scientific Investigations 
("DSI") concluded that "[t]he integrity of data from all 
sites involved in Study 3014 cannot be assured with any 
degree of confidence." J.A. 643. "[I]f these sites, which 
were high-enrolling sites, where supposedly the 
company had been keeping close tabs on the doctors, 
were unreliable, the rest of the sites couldn't be relied on 
either." J.A. 4213. Ultimately, because "the integrity of 
data from all of the 1,800 investigative sites . . . could 
not be assured," the FDA "did not rely on those data to 
take a regulatory action." J.A. 4539; see also J.A. 4387 
("Although the FDA did not rely on study 3014 to 
support approval, we reviewed the study for safety 
findings that would have counted 'against the drug,' as 
is consistent with good review practice."). Thus, Study 
3014's ultimate conclusion—that Ketek was comparable 
to Augmentin in safety and effectiveness—was 
worthless.

3. FDA Approval of Ketek

On July 24, 2002—before the FDA had reason to 
suspect fraud in Study 3014—Aventis filed its amended 
NDA, including data from Study 3014, and post-
marketing safety data from countries in Europe and 
South America, where Ketek had already been 
approved for sale. Aventis's report [**14]  about Study 
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3014 omitted any mention of the study's data integrity 
problems. On October 15, 2002, DSI began its 
investigation of Dr. Kirkman-Campbell's involvement in 
Study 3014, which led swiftly to discovery of her fraud.

On January 8, 2003, the AIDAC met for a third time to 
discuss the Ketek application. The committee was 
missing crucial information, however—the FDA did not 
reveal to the AIDAC members any information relating 
to DSI's ongoing investigation of Study 3014. Unaware 
of the unreliability of Study 3014's results, the AIDAC 
recommended that the FDA approve Ketek for ABS, 
AECB, and CAP. The FDA, armed with the information 
the AIDAC lacked, did not accept the committee's 
recommendation, but instead requested additional 
information from Aventis concerning both Study 3014 
and post-marketing safety data from countries where 
Ketek was already in use.

Finally, on April 1, 2004, the FDA approved Ketek for 
three indications: ABS, AECB, and CAP. Because the 
agency was aware that Study 3014 was unreliable, and 
Aventis had conducted no other large-scale safety 
studies, the FDA relied almost entirely on post-
marketing safety reports from other countries in 
approving the drug. This was [**15]  highly unusual. See 
J.A. 4231 (Dr. David Graham, associate director for 
science and medicine in FDA's Office of Surveillance 
and Epidemiology, testified that he could not "think of a 
single other example where FDA used such data as the 
primary basis for the approval of a drug['s] safety.").

 [*79]  At congressional hearings later convened on the 
topic of Ketek's approval, witnesses put forth different 
explanations for the FDA's decision. Dr. Ross pointed to 
"a culture of approval" at the FDA, J.A. 4199, and "a 
fear of being seen as holding up new products," J.A. 
4220. Dr. John Powers, former lead medical officer for 
antimicrobial drug development at the FDA, noted that 
there were "economic issues regarding antibiotic 
development that were pressuring FDA from the 
outside"—namely, drug companies "had decided to stop 
antibiotic discovery" because the market for antibiotics 
is flooded with generic competitors, and because 
antibiotics are not as lucrative as drugs like 
antidepressants or statins, which are taken continuously 
for months or years. J.A. 4200-02. This slowdown in the 
development of new antibiotic drugs, according to Dr. 
Powers, was especially dangerous given the need for 
new drugs to [**16]  replace older antibiotics to which 
antibiotic resistance had developed. In this environment, 
"if [the] FDA made any moves to increase the rigor of 
scientific studies in the area of antibiotics," there was a 

fear that "it would be perceived as a . . . disincentive" to 
the development of new drugs. J.A. 4201. Dr. Andrew 
von Eschenbach, then-commissioner of the FDA, 
testified that Ketek's approval was based on "the need 
for newer, more effective antibiotics" to "overcome 
resistance" and add to the "antibiotic armamentarium." 
J.A. 4298.

The label agreed upon by Aventis and the FDA for 
Ketek noted that there was some risk of liver failure 
associated with the drug, but this information was not 
included in the "Warnings" section, nor was any 
indication included therein that Ketek should not be 
prescribed to patients with a history of liver problems. 
J.A. 3934-35. No information from Study 3014 appeared 
on the Ketek label. The FDA's approval of Ketek, like 
FDA approval of any other drug, see Zyprexa, 620 F.3d 
at 127, permitted doctors to prescribe Ketek not only for 
its approved indications (ABS, AECB, and CAP), but 
also for any other disease or symptom for which an 
individual physician thought it might be effective. [**17]  
Prescription of a drug for an indication other than the 
indications approved by the FDA is called "off-label" 
prescription or "off-label" use. Id.

C. Ketek in the Marketplace

1. The Marketplace for Antibiotic Drugs

A prescription for antibiotic drugs, like any prescription, 
involves three main actors: the patient, who takes the 
medication and often assumes some share of the cost; 
the doctor, who prescribes the drug but is not involved 
with the financial side of the prescription; and the payer, 
who covers the majority of the drug's cost. For insured 
patients, the payer is a health-benefit plan ("HBP"), 
which pays whatever cost the patient's co-pay does not 
cover. Plaintiffs in this case are all HBPs. Most HBPs 
contract out their prescription drug benefit coverage to 
pharmacy benefit managers ("PBMs"), and all three 
named plaintiffs here did so. PBMs manage 
approximately seventy-five percent of all outpatient 
prescription drug claims, and the three largest PBMs—
Medco, Caremark, and Express Scripts—handle about 
two-thirds of those claims, or about half of all retail 
prescriptions.

Most PBMs use formularies to outline which drugs are 
covered by a particular plan and what type of coverage 
each [**18]  drug receives. Many formularies are "tiered," 
often using a three-tier system which separates 
generics (Tier 1), "preferred" brand name drugs (Tier 2), 
and "non-preferred" brand name drugs (Tier 3). J.A. 
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1138-39. Tier 1 drugs require the smallest co-pay,  [*80]  
and may even be free, while Tier 2 and Tier 3 drugs will 
be progressively more expensive for the patient. J.A. 68. 
Formularies may also place freestanding restrictions on 
their coverage of a drug—for example, they may refuse 
to cover a particular drug until a preferred alternative 
has been tried, and has failed. It is rare for a PBM to 
remove an FDA-approved drug from its formulary, 
although PBMs regularly move particular drugs up or 
down a tier based on new information about a drug.

Although HBPs implement tiered formularies and 
otherwise classify drugs in order to incentivize patients 
to request cheaper, safer, and more effective drugs over 
more expensive, dangerous, or ineffective ones, the 
ultimate decision regarding which drug will be 
prescribed to a patient rests entirely with the patient's 
doctor. The parties to this case agree that a variety of 
factors contribute to a physician's decision, including 
both patient-specific factors [**19]  and the physician's 
own experience with, and knowledge about, the various 
options. Those factors include, in the case of antibiotics: 
the patient's age and sex, the possibility of pregnancy, 
drug allergies, success of prior courses of treatment in 
this patient, other medications the patient is taking, 
other illnesses the patient is experiencing, family history, 
drug compliance tendencies (whether the patient is 
likely to take and finish the course of treatment as 
prescribed), patient preferences, side effects from 
previous antibiotics, the likelihood of antibiotic 
resistance in the patient, the profile of antibiotic 
resistance in the region, and, of course, the drug's 
safety and efficacy.

There are many antibiotic drugs available to treat 
respiratory tract infections, including AECB, ABS, and 
CAP. As discussed above, each class of drug, and each 
individual drug within that class, comes with its own 
particular risks and benefits, including the type and 
severity of potential side effects, the existence of 
resistant organisms, and whether the drug targets a 
broad or narrow spectrum of bacteria. Ketek's 
competitors also vary significantly in cost. Zithromax, in 
the timespan shortly after [**20]  Ketek's entrance into 
the market, cost $39.54 for a full course of therapy, 
while Levaquin (a fluoroquinolone) cost $62.09 for a 
course of treatment for AECB and $124.18 for a course 
of treatment for ABS. Amoxicillin clavulanate cost 
$75.77 for a full course of therapy for both diseases. 
Generic competitors like penicillin cost much less. Ketek 
was priced close to Zithromax, which Aventis 
considered its main competitor: $46.15 per course of 
therapy for both ABS and AECB.

Following FDA approval, HBPs placed Ketek on their 
formularies. At the time relevant to this action, two of the 
named plaintiffs, New England Carpenters Health 
Benefits Fund ("NEC") and Allied Services Division 
Welfare Fund ("ASD"), employed a three-tiered 
formulary; Sergeants Benevolent Association Health 
and Welfare Fund ("SBA"), the third named plaintiff, did 
not employ a tiered formulary at all. It is not clear in 
which tier ASD's PBM classified Ketek during the 
relevant time period; all that is known is that, as of 
March 2010, ASD's PBM listed Ketek as "Tier 2," which 
is the tier for preferred brand-name drugs. NEC covered 
Ketek at Tier 2 until December 2006, at which point it 
moved Ketek to Tier 3. SBA, which [**21]  does not 
employ a tiered formulary, has covered Ketek at the 
same level from the time of its original FDA approval 
through the date of the district court's summary 
judgment decision.

2. Ketek's Market Performance

After FDA approval in April 2004, Ketek entered the 
market in July 2004 and  [*81]  became an immediate 
commercial success. Even though Ketek only became 
available halfway through the year, Ketek was 
prescribed 859,696 times in 2004. Ketek sales grossed 
$209 million in 2005 alone, and Dr. Ross estimated that, 
in 2006, a Ketek prescription was written "every four or 
five seconds." J.A. 4202. CAP represented only eight 
percent of Ketek prescriptions; the rest were for ABS, 
AECB, or off-label indications.

Ketek entered a market that was in a significant state of 
flux. Zithromax, the market leader, and the drug that 
Aventis considered Ketek's true rival, was scheduled to 
go off-patent in the fourth quarter of 2005. Biaxin, 
another popular macrolide antibiotic, was scheduled to 
go generic in the second quarter of 2005. Cefzil, a less 
popular competitor, was going off-patent in the third 
quarter of 2005, and Levaquin and Tequin, two of the 
first fluoroquinolone drugs, were scheduled to go [**22]  
off-patent in 2007. In other words, Ketek entered a 
market which was dominated by brand-name drugs 
facing off against other brand-names, but which likely 
would not remain that way for long. Ketek had to be able 
to compete even when its most popular rivals became 
cheaper and more widely available than ever before.

Ketek's sales peaked in the winter months and dropped 
in the summer months, which is typical for drugs treating 
seasonal illnesses like sinusitis and pneumonia. After 
the peak sales of winter 2005-06, however, sales 
dropped much more steeply than they had following the 
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first winter peak in 2004-05; sales ultimately fell to about 
60,000 prescriptions in July 2006, far below the July 
2005 low of about 140,000 prescriptions. Ketek's 
numbers then began to rise again, as expected in the 
fall and winter, but on a much smaller scale. Indeed, 
Ketek's peak for the 2006-07 winter was only about 
130,000 prescriptions—lower than Ketek's summer 
2005 "low" of about 140,000. In short, Ketek's sales took 
an unmistakable dive starting in early-to-mid-2006. The 
reason or reasons for this precipitous decline are 
intensely disputed by the parties.

3. Ketek's Post-Marketing Safety History

The FDA [**23]  maintains a publicly available database 
of spontaneous reports of adverse drug reactions, 
known as the Adverse Event Reporting System, or 
"AERS." In March 2005, slightly less than a year after 
Ketek was approved, the FDA Center for Drug 
Evaluation and Research asked the Division of Drug 
Risk Evaluation ("DDRE") to evaluate reports appearing 
in AERS related to Ketek—specifically, reports of "visual 
disturbances, automobile accidents, liver events, and 
syncope/loss of consciousness." J.A. 2230. After 
assessing the AERS reports in detail and determining 
that a number of the reported hepatic adverse events 
were caused by something other than Ketek, DDRE 
concluded that the hepatic adverse event reports were 
"consistent with those seen prior to approval in 
worldwide experience and as described in the current 
labeling." Id. DDRE recommended only "including a 
statement in the PRECAUTIONS section [of the Ketek 
label], following the current statement about hepatic 
dysfunction, that the hepatic dysfunction may be severe 
(as [was] currently stated in [other parts of the label])." 
Id.

By the end of January 2006, Ketek had been prescribed 
approximately four and a half million times, and ten 
cases [**24]  of serious hepatic adverse events closely 
associated with Ketek had been reported to AERS, 
including two deaths. On January 20, 2006, the medical 
journal Annals of Internal Medicine published a short 
article describing a cluster of three Ketek-associated 
 [*82]  hepatic adverse events that occurred in North 
Carolina. All three patients were previously healthy; one 
patient died, one spontaneously recovered, and one 
required a liver transplant. On the same date that the 
article was published online, and prompted by the 
publication of said article, the FDA issued a Public 
Health Advisory regarding Ketek. The Public Health 
Advisory affirmed that earlier studies had suggested 
"that the risk of liver injury with [Ketek] was similar to 

that of other marketed antibiotics," but nevertheless 
recommended that healthcare providers "monitor 
patients taking [Ketek] for signs or symptoms of liver 
problems." J.A. 3984-85.

The year 2006 saw a spike in reports of hepatic adverse 
events associated with Ketek. The six months from 
January 2006 to June 2006 saw twenty-five cases of 
serious hepatic side effects reported as associated with 
Ketek—more than twice as many as had been reported 
in the entire eighteen months [**25]  that Ketek had 
previously been on the market. The six months from 
June 2006 to December 2006 saw an additional 
eighteen reported serious adverse hepatic events, for a 
total of fifty-three such events since Ketek came on the 
market. DDRE noted in an October 2006 report on 
Ketek that "the rising trend of reporting rates associated 
with [Ketek] is of concern," J.A. 3855, but also noted 
that the rise in reporting of hepatic events associated 
with Ketek was potentially "stimulated" reporting 
prompted by the Annals of Internal Medicine article in 
January 2006, J.A. 3866. Stimulated reporting occurs 
when press coverage of a particular adverse event 
associated with a drug prompts healthcare providers to 
notice and report similar drug-event pairings with 
greater frequency; when it occurs, this phenomenon 
makes it difficult to compare reporting rates for different 
drugs, because a higher reported rate of liver failure 
associated with one drug as opposed to another may 
simply reflect greater public salience rather than greater 
risk. The October 2006 DDRE report noted that the 
domestic reporting rate for Ketek-associated serious 
hepatic adverse events was 23 per 10 million 
prescriptions and recommended [**26]  "consideration of 
regulatory actions for [Ketek] such as restricted use for 
only patients who have failed other antibiotic treatments 
or even market withdrawal." J.A. 3869. On June 29, 
2006, Aventis (with the FDA's approval) changed 
Ketek's label to include additional warnings about liver 
toxicity and sent a Dear Healthcare Professional letter to 
prescribers alerting them to the change. On the same 
date, the FDA issued a press release cautioning that 
many antibiotics may pose a risk of liver failure, and that 
"as drug usage becomes more widespread, it is 
expected that rare adverse events may be detected or 
reported in greater numbers." J.A. 3061-62. On 
September 12, 2006, the AIDAC voted to reject an NDA 
for the fluoroquinolone gemifloxacin, targeted at ABS, in 
part because clinical trials demonstrated only non-
inferiority; the manufacturer could not prove that 
gemifloxacin was more effective than a placebo. On 
October 23, 2006, the FDA effectively announced a new 
superiority requirement for antibiotic trials by rejecting 
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an NDA for another anti-infective aimed at respiratory 
infections, faropenem, and raising no safety concerns 
but instead advising the manufacturer to conduct 
superiority [**27]  trials.

D. FDA Withdrawal of Approval

In December 2006, the FDA convened a joint meeting of 
the AIDAC and the Drug Safety and Risk Management 
Advisory Committee ("DSRMAC") to consider whether 
the agency should (1) withdraw, limit, or modify Ketek's 
approval for some or all of its three indications; (2) 
require  [*83]  changes to Ketek's label; or (3) issue an 
official restriction on Ketek's use. The meeting included 
both voting and non-voting attendees, and those voting 
included members of both committees, as well as 
Special Government Employee Consultants and Federal 
Employee Consultants. The attendees voted, inter alia, 
on the specific question, "If superiority studies are 
conducted with Ketek, would that be sufficient evidence 
to support [the conclusion that] benefit outweighs risk?" 
J.A. 4395-96.

The meeting's introductory comments, delivered by the 
Director of the FDA's Office of Surveillance and 
Epidemiology, Dr. Gerald Dal Pan, noted "concerns that 
non-inferiority trials cannot determine if the observed 
clinical success rate" of drugs treating respiratory 
infections "is due to the drug or to the natural history of 
the condition." J.A. 4432-33. Similar concerns about the 
continued viability [**28]  of non-inferiority trials recurred 
throughout the meeting. The meeting also featured an 
FDA statistical analysis of the Ketek-related reports 
appearing in AERS, which concluded that Ketek 
displayed a "fairly high" propensity to cause hepatic 
failure but noted that its propensity to cause both 
hepatic failure and hepatitis was statistically similar to 
that of another leading antibiotic drug, Augmentin. J.A. 
4664-65. An epidemiological analysis of Ketek's 
connection to hepatic adverse events by the FDA's 
Office of Surveillance and Epidemiology concluded that 
the "reporting rate for [Ketek]-associated [liver failure] . . 
. was found to be similar to . . . reporting rates for 
selected comparators [in the quinolone family] . . . given 
variation inherent in spontaneous adverse event 
reporting." J.A. 4753.

Regarding the deficiencies of Study 3014, one attending 
consultant remarked that, although "[m]uch has been 
made . . . out of the fact" that Study 3014 had been 
improperly conducted and could not be considered in 
connection with Ketek's risks, "a clinical trial . . . is not a 
great way to get an answer to a question that involves a 

very low event rate," because "for the event rates we 
are talking [**29]  about, a 24,000-patient trial isn't going 
to show much." J.A. 4844-45. Another attendee agreed, 
asking, "how much power would a study of 12,000 
patients exposed to [Ketek] . . . [have] to tell us about 
liver injuries that are occurring at" a "potential rate of 1 
in 20,000 to 1 in 30,000." J.A. 4848. A third attendee 
pointed out that "one other major limitation to clinical 
trials in terms of safety data . . . is that the majority of 
clinical trials . . . don't enroll very sick people," which is 
precisely the group of patients most likely to develop 
adverse drug reactions once a drug is prescribed widely 
in the general population. J.A. 4854-55.

At the end of the meeting, the attendees voted to 
withdraw Ketek's approval for ABS and AECB. Asked to 
state their rationale along with their votes, a number of 
members cited safety concerns, explaining that they 
would "need to know more about the risks" before 
allowing Ketek back on the market, J.A. 2277, or that 
they were "concerned about the possibility that the level 
of toxicities we see right now may herald an increasing 
prevalence that may occur in the future," J.A. 2284. But 
many members cited effectiveness instead, noting that, 
in the absence [**30]  of superiority trials, Ketek might 
well be no better than a sugar pill. Several attendees 
expressly explained their votes in terms of the shift from 
non-inferiority trials to superiority trials. Two attendees 
voted to continue Ketek's approval based on fairness 
concerns, arguing that Ketek and its competitors had 
been approved when non-inferiority trials were 
considered acceptable, and that it was "unfair to single 
out a single  [*84]  drug company because we have 
shifted the playing grounds." J.A. 2280. Finally, the 
voting attendees unanimously voted "Yes" on the 
question "If superiority studies are conducted with 
Ketek, would that be sufficient evidence to support [the 
conclusion that] benefit outweighs risk?" J.A. 4396.

The FDA accepted the attendees' recommendation that 
Ketek's approval for ABS and AECB be withdrawn, and 
that Ketek continue to be approved for CAP. The 
attendees also recommended that Ketek's label be 
amended with a "black box warning" and expressed 
concern that foreign postmarketing data indicated that 
Ketek exacerbated the rare neurological disorder 
myasthenia gravis in patients already suffering from the 
disease, resulting in hospitalization and sometimes 
death. The black [**31]  box warning ultimately added to 
Ketek's label in 2007 indicated that "Ketek is 
contraindicated in patients with myasthenia gravis" and 
referenced this data. Shortly after learning of the 
agency's decision, Aventis decided to terminate its 
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rebate contracts1 for Ketek and to stop promoting Ketek 
in the United States.

The withdrawal of Ketek's approval for ABS and AECB 
took effect on February 9, 2007. On February 13, 2007, 
the House Energy and Commerce Subcommittee on 
Oversight and Investigations began hearings on the 
FDA's drug-approval process, focused in large part on 
the FDA's decision to approve Ketek, the widespread 
fraud in Study 3014, antibiotic resistance, and the issue 
of non-inferiority versus superiority trials for drugs that 
address self-resolving infections like ABS and AECB. 
Ketek's domestic sales, already declining, continued 
their downward trend after the withdrawal. Ketek is still 
available for sale in the United States, but is rarely 
prescribed here. Sales remain brisk abroad. [**32] 

E. Procedural History

Plaintiffs filed the original complaint in this action on 
January 14, 2008, alleging violations of state consumer 
protection laws and unjust enrichment.2 On June 4, 
2008, Plaintiffs filed a second amended complaint, 
alleging for the first time a substantive RICO violation 
under 18 U.S.C. § 1962(c) and a RICO conspiracy in 
violation of 18 U.S.C. § 1962(d). The substantive RICO 
claim alleged that the "association-in-fact" between 
Aventis and PPD, the supervisor of Study 3014, 
constituted a criminal enterprise with a common 
purpose to enable Aventis "to fraudulently represent that 
Ketek had valid regulatory approval for broad antibiotic 
uses." Special App. 69. The predicate acts alleged were 
mail fraud, wire fraud, tampering with witnesses, and 
use of interstate facilities to conduct unlawful activity. Id. 
Plaintiffs sought class-wide refund damages of $195.1 
million and class-wide unjust enrichment damages of 
$224 million. If Plaintiffs' RICO claims were successful, 
they stood to recover treble damages of nearly $600 
million, not including any recovery for unjust enrichment.

In May 2010, Plaintiffs moved to certify a class including 
all HBPs that paid or incurred costs for Ketek between 
April 1, 2004, when the drug received FDA approval, 
and February 12, 2007, when it lost such approval for 

1 Rebate contracts are agreements through which drug 
manufacturers provide financial rebates to PBMs either to gain 
access to a particular formulary tier or as an incentive to 
increase a drug's market.

2 The State of Louisiana and its instrumentalities were also 
originally named as plaintiffs in the complaint, but they 
voluntarily dropped [**33]  out of the litigation on May 21, 
2008.

ABS and AECB. Plaintiffs argued, inter alia, that Ketek 
was so dangerous that no physician would have  [*85]  
prescribed Ketek if Aventis had not concealed its true 
safety risks; every Ketek prescription, according to 
Plaintiffs, was thus traceable to Aventis's alleged fraud. 
Magistrate Judge Ramon Reyes issued a Report and 
Recommendation recommending that class certification 
be denied because Plaintiffs could not establish through 
generalized proof that Aventis's alleged RICO violations 
caused Plaintiffs' injuries. Sergeants Benevolent Ass'n 
Health & Welfare Fund v. Sanofi-Aventis U.S. LLP, No. 
08-cv-0179 (SLT) (RER), 2011 U.S. Dist. LEXIS 26857, 
2011 WL 824607 (E.D.N.Y. Feb. 16, 2011) ("Sergeants 
I"). Judge Reyes reasoned that this case is virtually 
identical to Zyprexa, in which this Court held that RICO 
claims brought by HBPs against Eli Lilly ("Lilly") under 
the theory that Lilly misrepresented Zyprexa's safety 
and efficacy were not susceptible to generalized proof, 
because physicians' individual treating [**34]  decisions 
disrupted the causal chain. 2011 U.S. Dist. LEXIS 
26857, [WL] at *15. That Report and Recommendation 
was adopted by the district court on March 30, 2011. 
Sergeants Benevolent Ass'n Health v. Sanofi-Aventis 
U.S. LLP, No. 08-cv-0179 (SLT) (RER), 2011 U.S. Dist. 
LEXIS 36454, 2011 WL 1326365 (E.D.N.Y. Mar. 30, 
2011) ("Sergeants II"). Plaintiffs petitioned this Court for 
immediate appeal of the class certification decision, but 
their petition was denied on July 28, 2011.

On December 22, 2011, Aventis moved for summary 
judgment with respect to all four causes of action 
alleged in the second amended complaint, arguing that 
Plaintiffs could not prove causation under RICO or 
prove that they suffered an injury, and arguing that 
Plaintiffs' state-law claims failed because Plaintiffs could 
not prove a violation of any of the state consumer 
protection statutes listed in the second amended 
complaint or make out an unjust enrichment claim under 
the law of their home states. On January 4, 2012, the 
district court again referred the matter to Magistrate 
Judge Reyes, who recommended that Aventis's motion 
for summary judgment be granted in its entirety. 
Sergeants Benevolent Ass'n Health & Welfare Fund v. 
Sanofi-Aventis U.S. LLP, No. 08-cv-0179 (SLT) (RER), 
2012 U.S. Dist. LEXIS 138790, 2012 WL 4336218 
(E.D.N.Y. Sept. 17, 2012) ("Sergeants III").

On May 12, 2014, the [**35]  district court adopted Judge 
Reyes's Report and Recommendation except to the 
extent that Judge Reyes recommended limiting the 
state-law causes of action to claims brought pursuant to 
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the laws of Plaintiffs' home states.3 Sergeants 
Benevolent Ass'n Health & Welfare Fund v. Sanofi-
Aventis U.S. LLP, 20 F. Supp. 3d 305 (E.D.N.Y. 2014) 
("Sergeants IV"). The district court expressed concern 
that "the causal connection between [Aventis]'s alleged 
wrongdoing and Plaintiffs['] injury might be too 
attenuated to meet RICO's [proximate] causation 
requirement," but ultimately based its causation holding 
on Zyprexa's statements to the effect that physicians' 
prescribing decisions are too independent to allow proof 
of causation through generalized proof. Id. at 327. The 
district also held that, "[e]ven assuming that the decline 
in Ketek sales was caused exclusively by safety 
considerations, one cannot use generalized proof to 
determine the injury to Plaintiffs caused by [Aventis]'s 
misconduct," because Plaintiffs could not prove which 
antibiotics would have been prescribed in the place of 
Ketek and whether those drugs would have been less 
expensive than Ketek. Id. at 327-28.

 [*86]  Regarding Plaintiffs' state-law claims, as relevant 
here, the district court held that: (1) Plaintiffs' claims 
under New York General Business Law § 349(a), 
Massachusetts General Law chapter 93A, and the 
Illinois Consumer Fraud and Deceptive Business 
Practices Act all failed because Plaintiffs could not 
prove that they suffered an injury as a result of Aventis's 
actions; (2) that Plaintiffs' Illinois unjust enrichment claim 
failed because Plaintiffs have an adequate remedy at 
law; and (3) that Plaintiffs' Massachusetts and New York 
unjust enrichment claims failed because it was not 
inequitable for Aventis to retain the money it was paid in 
exchange for an antibiotic that provided value to 
patients by effectively treating their diseases. Id. at 334-
37; 339-40. Plaintiffs timely appealed both the class 
certification and the summary judgment orders.

DISCUSSION

HN1 We review a district court's denial of class 
certification for abuse of discretion. To the extent that 
the court's decision was based on conclusions of law, 
we review such conclusions de novo, and to the extent 
that its decision was based on findings of fact, we 
review such findings for clear error. See Zyprexa, 620 
F.3d at 130-31. HN2 Our review of a district court's 
denial of [**37]  summary judgment is de novo. Id. 

3 Plaintiffs subsequently chose to dismiss their claims brought 
pursuant to the laws of sixteen other states in order to permit 
the immediate appeal of the district [**36]  court's summary 
judgment decision.

Summary judgment is properly granted if "there is no 
genuine dispute as to any material fact and the movant 
is entitled to judgment as a matter of law." Fed. R. Civ. 
P. 56(a).

I.

HN3 Plaintiffs seek class certification under Federal 
Rule of Civil Procedure 23(b)(3). They must therefore 
demonstrate, inter alia, that "questions of law or fact 
common to class members predominate over any 
questions affecting only individual members."4 Fed. R. 
Civ. P. 23(b)(3). "Class-wide issues predominate if 
resolution of some of the legal or factual questions that 
qualify each class member's case as a genuine 
controversy can be achieved through generalized proof, 
and if these particular issues are more substantial than 
the issues subject to individualized proof." Zyprexa, 620 
F.3d at 131 (quoting Moore v. PaineWebber, Inc., 306 
F.3d 1247, 1252 (2d Cir. 2002)).

HN5 Plaintiffs' claim is brought under RICO § 1964(c). 
To prevail on such a claim, a plaintiff must show "(1) a 
substantive RICO violation under § 1962; (2) injury to 
the plaintiff's 'business or property;' and (3) that such 
injury was 'by reason of' the substantive RICO violation." 
City of New York v. Smokes-Spirits.com, Inc., 541 F.3d 
425, 439 (2d Cir. 2008), rev'd on other grounds sub 
nom. Hemi Grp. v. City of New York, 559 U.S. 1, 130 S. 
Ct. 983, 175 L. Ed. 2d 943 (2010) (quoting 18 U.S.C. § 
1964(c)).

The statute's "by reason of" language "require[s] a 
showing that the defendant's violation not only was a 
'but for' cause of his injury, but was the proximate cause 
as well," which mandates "some direct relation between 
the injury asserted and the injurious conduct alleged" 
that is not "too remote." Holmes v. Sec. Inv.  [*87]  Prot. 
Corp. 503 U.S. 258, 268, 112 S. Ct. 1311, 117 L. Ed. 2d 
532 (1992). Accordingly, a plaintiff seeking to certify a 
class of plaintiffs in a § 1964(c) suit cannot succeed 
unless the proposed class can demonstrate by 

4 HN4 In every case, a plaintiff seeking to certify a class must 
also satisfy all the prerequisites listed in Rule 23(a). See Fed. 
R. Civ. P. 23(a) (requiring (1) that the "class [be] so numerous 
that joinder of all members is impracticable," (2) that "there are 
questions of law or fact common to the class," (3) that "the 
claims or defenses of the representative parties are typical of 
the claims or defenses of the class," and (4) that "the 
representative parties will fairly and adequately protect the 
interests of the class"). [**38]  The parties and the district court 
agree that the Rule 23(a) factors are met here.
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generalized proof that the defendant's misconduct was 
both the but-for cause and the proximate cause of each 
class member's injury. See Zyprexa, 620 F.3d at 131-32 
(explaining that in the context of RICO claims such as 
Plaintiffs', Rule 23(b)(3) predominance requires the 
putative class "to prove its theory of injury through 
generalized proof").

The core of the substantive RICO violation alleged by 
Plaintiffs is a pattern ofHN6  mail [**39]  fraud, which 
occurs "whenever a person, 'having devised or 
intending to devise any scheme or artifice to defraud,' 
uses the mail 'for the purpose of executing such scheme 
or artifice or attempting to do so.'" Bridge v. Phoenix 
Bond & Indem. Co., 553 U.S. 639, 647, 128 S. Ct. 2131, 
170 L. Ed. 2d 1012 (2008) (quoting 18 U.S.C. § 1341). 
The parties do not dispute that Aventis "use[d] the mail" 
in connection with its alleged fraud and thus (for 
purposes of this appeal) focus primarily on whether 
Aventis's alleged fraud caused an injury to Plaintiffs and 
other class members, rather than on whether Aventis's 
alleged conduct actually constituted a "scheme or 
artifice to defraud" within the meaning of the mail-fraud 
statute. The district court determined that common 
issues did not predominate, rendering class certification 
unavailable, because Plaintiffs could not establish using 
generalized proof that each putative class member 
suffered an injury "by reason of" Aventis's alleged fraud. 
Because that decision was not an abuse of discretion, 
we affirm the district court's order denying class 
certification.

A.

HN7 Although reliance on the defendant's alleged 
misrepresentation is not an element of a RICO mail-
fraud claim, the plaintiffs' theory of injury in most RICO 
mail-fraud cases will nevertheless depend on 
establishing [**40]  that someone—whether the plaintiffs 
themselves or third parties—relied on the defendant's 
misrepresentation. See Bridge, 553 U.S. at 658-59; In re 
U.S. Foodservice Inc. Pricing Litig., 729 F.3d 108, 119 
n.6 (2d Cir. 2013), cert. denied, 134 S. Ct. 1938, 188 L. 
Ed. 2d 960 (2014). That is because reliance will typically 
be a necessary step in the causal chain linking the 
defendant's alleged misrepresentation to the plaintiffs' 
injury: if the person who was allegedly deceived by the 
misrepresentation (plaintiff or not) would have acted in 
the same way regardless of the misrepresentation, then 
the misrepresentation cannot be a but-for, much less 

proximate, cause of the plaintiffs' injury.5 See Bridge, 
553 U.S. at 658-59.

Because proving causation will ordinarily require proving 
reliance, and because of the difficulty of proving reliance 
using "generalized proof," Zyprexa, 620 F.3d at 131-32, 
it is quite difficult, though not impossible, to certify a 
class in a RICO mail-fraud case. To set out some 
helpful guideposts for our inquiry in this case, we first 
examine several cases [**41]  involving "first-party 
reliance"—i.e., cases where proving causation requires 
proof that the plaintiffs themselves had relied on the 
defendant's misrepresentations. Cf. Halliburton Co. v. 
Erica P. John Fund, Inc., 134 S. Ct. 2398, 2408, 189 L. 
Ed. 2d 339  [*88]  (2014) (observing, in the context of a 
securities fraud class action, that "[i]f every plaintiff had 
to prove direct reliance on the defendant's 
misrepresentation, 'individual issues then would . . . 
overwhelm[] the common ones,' making certification 
under Rule 23(b)(3) inappropriate" (second and third 
alterations in original) (quoting Basic Inc. v. Levinson, 
485 U.S. 224, 242, 108 S. Ct. 978, 99 L. Ed. 2d 194 
(1988))).

In McLaughlin v. American Tobacco Co., 522 F.3d 215 
(2d Cir. 2008), the putative class consisted of cigarette 
smokers allegedly induced to purchase "light" cigarettes 
by a tobacco company's misrepresentations that light 
cigarettes were healthier than regular ones. The 
plaintiffs' theory of injury thus required proving that each 
class member would not have bought light cigarettes but 
for the misrepresentation. See id. at 227. We held that 
the plaintiffs could not do so by generalized proof: 
"Individualized proof is needed," we explained, "to 
overcome the possibility that a member of the purported 
class purchased Lights for some reason other than the 
belief that Lights were a healthier alternative—for 
example, if a Lights smoker was unaware of that 
representation, preferred the taste [**42]  of Lights, or 
chose Lights as an expression of personal style." Id. at 
223.

For essentially the same reasons, the Ninth Circuit 
denied certification in Poulos v. Caesars World, Inc., 
379 F.3d 654 (9th Cir. 2004), to a putative class of 

5 Even if the plaintiff's or a third-party's reliance on the 
defendant's misrepresentation does, in fact, render that 
misrepresentation a but-for cause of the plaintiffs' injury, the 
relationship between the misrepresentation and the injury 
must still be "direct" enough for proximate causation to be 
satisfied. See Hemi Grp., 559 U.S. at 7-14.
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plaintiffs who were allegedly induced to gamble by a 
casino's misrepresentations about their odds of winning. 
The court explained: "Some players may be 
unconcerned with the odds of winning, instead engaging 
in casual gambling as entertainment or a social activity. 
Others may have played with absolutely no knowledge 
or information regarding the odds of winning such that 
the appearance and labeling of the machines is 
irrelevant and did nothing to influence their perceptions. 
Still others, in the spirit of taking a calculated risk, may 
have played fully aware of how the machines operate." 
Id. at 665-66. For gamblers who did not rely on the 
casino's misrepresentations in deciding whether to 
gamble, the alleged fraud simply played no causal role 
in their injury; and because there was no way to 
establish through generalized proof that each individual 
class member had, in fact, relied on the casino's 
misrepresentations, certification was improper. See id. 
at 666.

We have recognized, however, that HN8 plaintiffs may 
be able to prove class-wide causation [**43]  based on 
first-party reliance without an individualized inquiry into 
whether each class member relied on the defendant's 
misrepresentation if "circumstantial evidence" generates 
a sufficiently strong inference that all class members 
did, in fact, rely. McLaughlin, 522 F.3d at 225 n.7. In 
certain factual contexts, it may well be reasonable to 
infer that each class member would only have taken the 
action leading to its injury if it had relied on the 
defendant's alleged misrepresentation. Such an 
inference may be available if, for example, the class 
members all faced "the same more-or-less one-
dimensional decisionmaking process," such that the 
alleged misrepresentation would have been "essentially 
determinative" for each plaintiff. Richard A. Nagareda, 
Class Certification in the Age of Aggregate Proof, 84 
N.Y.U. L. Rev. 97, 121 (2009). Although deciding 
whether to smoke light cigarettes and deciding whether 
to gamble are not one-dimensional decisions, a plaintiff 
class may be able to convince a jury that other 
decisions are.

The Eleventh Circuit's decision in Klay v. Humana, Inc., 
382 F.3d 1241 (11th Cir. 2004), illustrates this point. In 
Klay, a putative class of doctors claimed that a  [*89]  
number of HMOs had misrepresented in their contracts 
with the doctors that the HMOs would provide 
reimbursement for [**44]  all necessary medical 
expenses provided to the doctors' patients. The 
Eleventh Circuit upheld class certification, rejecting the 
HMOs' contention that the plaintiffs could not show 
class-wide reliance using generalized proof: "It does not 

strain credulity," the court said, "to conclude that each 
plaintiff . . . relied upon the defendants' representations 
and assumed they would be paid the amounts they 
were due." Id. at 1259. Thus, "[a] jury could quite 
reasonably infer that guarantees concerning physician 
pay—the very consideration upon which those 
agreements are based—go to the heart of these 
agreements, and that doctors based their assent upon 
them." Id. This Court relied on similar logic in U.S. 
Foodservice, where we affirmed certification of a class 
of plaintiffs who alleged that they had been overbilled by 
a food-service company. "In cases involving fraudulent 
overbilling," we reasoned, "payment may constitute 
circumstantial proof of reliance based on the reasonable 
inference that customers who pay the amount specified 
in an inflated invoice would not have done so absent 
reliance upon the invoice's implicit representation that 
the invoiced amount was honestly owed." 729 F.3d at 
120.

Similar principles apply [**45]  HN9 in cases involving 
"third-party reliance"—i.e., cases in which proving the 
necessary causal connection between the defendant's 
misrepresentation and the plaintiffs' injury requires 
proving that someone other than the plaintiffs relied on 
the defendant's alleged misrepresentations. See, e.g., 
Bridge, 553 U.S. at 658-59. Just as in cases involving 
first-party reliance, the individualized nature of the 
reliance inquiry can make it difficult to prove causation 
using generalized proof. Nonetheless, it may be 
possible in certain circumstances for a putative class to 
prove causation on a class-wide basis by offering 
sufficient circumstantial proof—analogous to that offered 
in Klay and U.S. Foodservice—to permit the reasonable 
inference that the third parties in question must have 
relied on the defendant's misrepresentation.

Our decision in Zyprexa illustrates the difficulty of 
proving class-wide causation in a RICO mail-fraud case 
using generalized proof of third-party reliance. There, a 
putative class of HBPs sued the pharmaceutical 
company Eli Lilly, alleging that Lilly had violated RICO 
by making false representations about the antipsychotic 
medication Zyprexa, which the FDA had approved to 
treat schizophrenia and [**46]  bipolar disorder. 620 F.3d 
at 124. The plaintiffs alleged that Lilly had concealed 
evidence of Zyprexa's tendency to cause serious weight 
gain and diabetes, and had unlawfully marketed 
Zyprexa for "off-label" conditions such as depression, 
dementia, and anxiety disorder for which there was no 
evidence of effectiveness. Id. at 124-25, 127-28.

The Zyprexa plaintiffs advanced two theories of injury, 
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which we termed the "quantity effect" theory and the 
"excess price" theory. Id. at 129. The former theory—
like Plaintiffs' theory of injury in the present case against 
Aventis—argued that Lilly's misrepresentations caused 
the HBPs to pay for prescriptions that would not 
otherwise have been written; the latter theory 
maintained that Lilly's misrepresentations caused the 
HBPs to pay more for Zyprexa than they otherwise 
would have. Id. Both theories depended on the premise 
that doctors, as opposed to the HBPs themselves, had 
relied on Lilly's alleged misrepresentations in choosing 
to prescribe Zyprexa to their patients. To prove that 
doctors had, in fact, relied on Lilly's misrepresentations 
in making their prescription decisions, the plaintiffs 
primarily  [*90]  offered evidence that the number of 
Zyprexa prescriptions fell after the drug's weight- [**47]  
and diabetes-related side effects were disclosed by a 
revision to its label in 2003. Id. at 128; see also id. at 
135 (noting that the plaintiffs' expert "assum[ed] that the 
decline in the number of Zyprexa prescriptions following 
the [disclosure of Zyprexa's risks] . . . was due almost 
entirely to a decrease in the number of off-label Zyprexa 
prescriptions," and also "assumed that, but for Lilly's 
alleged misrepresentations, sales of Zyprexa would 
never have risen above the number of sales in 2006, 
after more accurate information about Zyprexa's side 
effects became public").

This Court held that neither of the plaintiffs' two theories 
was susceptible to generalized proof of causation on the 
facts presented, and we therefore reversed the district 
court's certification of the plaintiff class. With respect to 
the quantity effect theory in particular (the theory 
primarily relevant here), we concluded—relying heavily 
on McLaughlin—that the plaintiffs' attempt to show 
causation through generalized proof was "thwart[ed]" by 
the individualized nature of physicians' prescribing 
decisions. Id. As we explained:

Plaintiffs argue that "the ultimate source for the 
information on which doctors based their 
prescribing decisions was Lilly [**48]  and its 
consistent pervasive marketing plan." Lilly was not, 
however, the only source of information on which 
doctors based prescribing decisions. An individual 
patient's diagnosis, past and current medications 
being taken by the patient, the physician's own 
experience with prescribing Zyprexa, and the 
physician's knowledge regarding the side effects of 
Zyprexa are all considerations that would have 
been taken into account in addition to the alleged 
misrepresentations distributed by Lilly. . . . Plaintiffs 
cannot use generalized proof when individual 

physicians prescribing Zyprexa may have relied on 
Lilly's alleged misrepresentations to different 
degrees, or not at all . . . .

Id. at 135-36. In other words, we viewed a doctor's 
decision to prescribe Zyprexa as roughly analogous to a 
smoker's decision to smoke light cigarettes: because the 
decision could have been made for any number of a 
multitude of reasons, we could not reasonably infer that 
Lilly's misrepresentations were, in fact, a but-for cause 
(much less the proximate cause) of the excess 
prescriptions paid for by the plaintiffs. The fact that 
Zyprexa prescriptions declined markedly following the 
disclosure of the previously concealed information [**49]  
was not sufficient to support this necessary inference, 
especially in light of evidence that "at least some 
doctors were not misled by Lilly's alleged 
misrepresentations." Id. at 135. Thus, because a 
reasonable jury would be unable to find RICO causation 
satisfied for each class member based on the 
generalized proof offered by the plaintiffs, common 
questions did not predominate, and class certification 
under Rule 23(b)(3) was therefore inappropriate.

B.

Here, as in Zyprexa, Plaintiffs' theory of injury requires 
them to prove third-party reliance by doctors on 
Aventis's alleged misrepresentations in order to 
establish that those misrepresentations caused HBPs to 
pay for Ketek prescriptions that would not have been 
written otherwise. Aventis argues, and the district court 
held, that Zyprexa controls this case and forecloses 
class certification. We agree. As explained below, the 
proof offered by Plaintiffs here does not differ in any 
meaningful way from that offered by the Zyprexa 
plaintiffs, and Zyprexa accordingly establishes that 
Plaintiffs' generalized proof is insufficient to establish 
RICO causation  [*91]  for each member of the putative 
class. We therefore conclude that the district court did 
not abuse its discretion [**50]  in denying class 
certification under Rule 23(b)(3).

1.

Plaintiffs' attempt to show class-wide causation through 
generalized proof centers on the premise that, unlike the 
prescribing decisions described in Zyprexa—which were 
multifaceted and therefore called for individualized 
determinations as to whether the prescriptions had in 
fact been written because of Lilly's alleged fraud—
physicians' prescribing decisions regarding Ketek were 
"more-or-less one-dimensional." Nagareda, supra, at 
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121. In other words, Plaintiffs argue that this case is 
more like Klay and U.S. Foodservice than it is like 
Zyprexa, McLaughlin, and Poulos. Plaintiffs contend that 
safety is the preeminent consideration in prescribing an 
antibiotic, so that had physicians known about Ketek's 
"true" risks, none of them would have prescribed it. On 
this logic, any Ketek prescription written without notice 
of the safety information allegedly withheld by Aventis 
was necessarily written in reliance on Aventis's 
nondisclosure of that information. This argument is not 
persuasive, and it entirely fails as a basis for 
distinguishing Zyprexa.6

Plaintiffs purport to demonstrate the one-dimensional 
nature of a physician's decision to prescribe Ketek by 
presenting evidence showing that sales of Ketek 
dropped [**52]  precipitously after the FDA's public 
health advisory and Ketek's label revisions in 2006. 
According to Plaintiffs, this sequence of events 
illustrates that doctors must have prescribed Ketek in 
reliance on Aventis's misrepresentations prior to the 
new safety disclosures, because they stopped 
prescribing Ketek upon learning of that new information. 
Plaintiffs' expert, Dr. Meredith Rosenthal, testified that 
the drop in Ketek's sales was so precipitous that she 
had never seen anything like it—that even a drug's loss 
of patent protection generally did not cause such a slide 
in sales. J.A. 1134-35. Despite testifying that Ketek's 
sales history was unique in her experience, Dr. 
Rosenthal nonetheless opined that, "[i]n [her] 
experience," this unprecedented drop must have been 

6 There are numerous other problems with Plaintiffs' theory of 
causation, which we largely set to the side for the purposes 
of [**51]  our analysis—which assumes, as the district court 
did, that Aventis "allegedly violated RICO by fraudulently 
exaggerating the safety and efficacy of a prescription antibiotic 
in order to boost sales and revenues." Sergeants IV, 20 F. 
Supp. 3d at 323. Among these problems is the fact that the 
only safety information allegedly withheld by Aventis was a 
piece of data from Study 3014 purportedly showing that Ketek 
was three times more dangerous than Augmentin. Plaintiffs' 
theory appears to be that Aventis withheld this result from the 
FDA, rendering Aventis's marketing materials for Ketek 
misleading to the extent that those materials suggested that 
Ketek had "valid" regulatory approval. However, the record 
indicates both that the FDA was aware of Study 3014—
including the specific piece of data mentioned by Plaintiffs, 
which was included in a report on Study 3014 that Aventis 
submitted to the FDA—and that the FDA did not rely on it in 
approving Ketek for ABS, AECB, and CAP. It is difficult to 
understand, then, how Ketek did not have "valid" regulatory 
approval.

caused entirely by the disclosure of Ketek's post-
marketing safety data. J.A. 1135.

The decline in Ketek sales, combined with Dr. 
Rosenthal's testimony, cannot support an inference that 
all pre-disclosure Ketek prescriptions were written in 
reliance on Aventis's alleged fraud, because we have 
already addressed precisely this kind of generalized 
proof in Zyprexa and held that it was insufficient to show 
class-wide RICO causation. [**53]  There, too, the  [*92]  
plaintiffs' expert simply "assumed" that a downturn in 
Zyprexa's sales was attributable to the disclosure of the 
previously hidden safety risks, thereby illustrating (in his 
view) that the difference between the number of 
prescriptions written before and those written after the 
disclosure was attributable to Lilly's alleged fraud. 620 
F.3d at 135. We held that this generalized proof—which 
showed a simple correlation between the safety 
disclosure and the decline in prescriptions—was not 
enough for the plaintiffs to prove that each class 
member was injured by Lilly's alleged 
misrepresentations, in light of the multifaceted and 
individualized nature of physicians' prescribing 
decisions.

The same is true here: Ketek's declining sales may have 
been correlated with the issuance of the FDA's public 
health advisory and with Ketek's label revisions, but 
mere correlation does not demonstrate causation. See, 
e.g., Brown v. Entm't Merchs. Ass'n, 564 U.S. 786, 131 
S. Ct. 2729, 2739, 180 L. Ed. 2d 708 (2011). Moreover, 
the weakness of the correlation-based inference that 
Plaintiffs ask us to draw is particularly stark in light of 
the fact that Ketek's lower sales were also correlated 
with significant larger changes in the market for anti-
infectives, including some of the dominant market [**54]  
players moving off-patent, as well as a growing scientific 
consensus that the entire field of anti-infective drugs 
was of dubious efficacy in treating Ketek's most popular 
indications, ABS and AECB.7 Plaintiffs made no attempt 
to control for these other factors, or to supply any other 

7 Plaintiffs concede that Ketek's final drop-off in sales was 
partly caused by Aventis's decision to stop actively promoting 
Ketek and to terminate its rebate contracts with PPMs, but 
argue that these are dependent rather than independent 
variables—that Aventis only stopped promotion and rebating 
because it had given up on Ketek's success. Even if we accept 
this premise, however, it merely begs the question why 
Aventis believed Ketek could no longer be a market success; 
Plaintiffs, of course, contend that Aventis gave up on Ketek 
because of the disclosure of post-marketing safety data, but 
this is merely their same post hoc argument over again.
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information that might render reasonable the inference 
that the drop in sales was actually attributable to the 
safety disclosures, as opposed to other factors.

To be sure, it is possible (as the district court 
recognized) to envision a drug so dangerous that no 
physician [**55]  would ever prescribe it to treat a non-
fatal condition if that physician were aware of its true 
risks. And, in such an extraordinary case, a reasonable 
jury might well be able to infer solely from a precipitous 
drop-off in sales that any prescription for the drug was 
necessarily written in reliance on the defendant's 
concealment of the drug's risks. See Sergeants IV, 20 F. 
Supp. 3d at 327 ("Obviously, in situations where the 
health risks of a drug are extremely severe, safety 
considerations might be the sole determinant of a 
physician's decision."). After all, the multitude of factors 
recognized in Zyprexa as entering into individual 
physicians' prescribing decisions—e.g., the age and sex 
of the patient, the availability of generics, or the patient's 
past reactions to a drug—would be irrelevant if a 
physician knew that the drug would cause certain death 
or, to take a less extreme example, if the physician 
knew that a drug meant to treat acne would cause 
blindness in a tenth of the patients who took it. The 
tradeoff simply would never be worth the risk. In such a 
case, the dangerousness of the drug would speak for 
itself, leaving open the possibility of proving class-wide 
RICO causation through "circumstantial proof," [**56]  
McLaughlin, 522 F.3d at 225 n.7, such as a precipitous 
drop-off in sales, rather than through individualized 
inquiries as to physicians'  [*93]  actual reliance. Zyprexa 
did not involve an extremely dangerous drug, so its 
class certification holding has little to say about cases 
that do.

Plaintiffs suggest that this is such a case—that Ketek is 
so dangerous that no reasonable physician would have 
prescribed it if the safety information allegedly withheld 
by Aventis had been known. But the record simply does 
not support this conclusion. The evidence adduced by 
Plaintiffs shows that Ketek had risks. But it also shows 
that all antibiotics prescribed to treat respiratory 
infections have risks, and that Ketek's risks, while 
perhaps higher than those of most of its competitors, 
were well within the range of dangerousness typical of 
similar anti-infectives.8 By the end of June 2006, after 

8 Even the drugs that we consider most benign can carry 
surprisingly serious risks. See, e.g., Food & Drug Admin., 
Acetaminophen Overdose and Liver Injury—Background and 
Options for Reducing Injury (2009), 

more than six million domestic Ketek prescriptions, only 
four deaths and approximately fifty-three serious hepatic 
adverse events had been linked to Ketek. Even 
assuming widespread underreporting of adverse drug 
events, that rate of adverse events is simply not enough 
to support an inference that Ketek was so seriously 
dangerous that no physician [**57]  would ever have 
prescribed it had the safety information allegedly 
withheld by Aventis been made public earlier. 
Furthermore, as the district court observed, had doctors' 
prescribing decisions truly been one-dimensional, one 
would expect sales of Ketek to cease entirely after the 
new safety information was made available. But Ketek's 
"[s]ales did not drop to zero immediately after the FDA 
issued a public health advisory relating to Ketek's liver 
toxicity in January 2006. Rather, sales declined in a 
manner consistent with the cyclical manner in which 
sales had declined during the same months the 
previous year." Sergeants IV, 20 F. Supp. 3d at 327.

Plaintiffs point to two sources of evidence supporting 
their argument that no doctor would have [**58]  
prescribed Ketek if its true risks had been known earlier. 
First, Plaintiffs argue that the FDA's withdrawal of 
approval for two of Ketek's indications and imposition of 
a black box warning demonstrate Ketek's dangers. But 
the record shows that the vote at the December 2006 
joint committee meeting to withdraw those indications 
was not motivated purely or even predominantly by 
safety: many voting attendees did not mention safety at 
all, but rather explained their votes on the basis of 
effectiveness, citing concerns that Ketek might not be 
any better than a placebo at treating ABS and AECB. 
And the black-box warning added to Ketek's label had 
nothing to do with Ketek's hepatic risks: it was imposed 
in connection with Ketek's tendency to exacerbate the 
symptoms of patients afflicted with the rare neurological 
disorder myasthenia gravis. See J.A. 1725.

Second, Plaintiffs argue that data from Study 3014—
data that they claim Aventis withheld from the FDA—
revealed that Ketek was three times more likely than 
Augmentin to cause serious hepatic adverse events. But 
Plaintiffs' position throughout this litigation, including on 
appeal, has been that Study 3014 was plagued with 

http://www.fda.gov/downloads/AdvisoryCommittees/Committe
esMeetingMaterials/Drugs/DrugSafetyandRiskManagementAd
visoryCommittee/UCM164897.pdf (noting that acetaminophen 
(a drug found in numerous over-the-counter products, 
including Tylenol) "was the leading cause of acute liver failure 
in the United States," id. at 2, in part because "[c]onsumers 
may consider acetaminophen a familiar product [and] assume 
that the medicine is completely safe," id. at 4).
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fraud and therefore [**59]  unreliable. And on this point, 
Plaintiffs are absolutely  [*94]  correct. The doctors 
responsible for conducting Study 3014 invented patients 
out of whole cloth, among a host of other failures that 
tainted the data with "fraud." J.A. 647, 6498. Plaintiffs' 
assertion that a specific Study 3014 result would have 
revealed the true danger of Ketek if only it had been 
disclosed to the FDA therefore strains credulity. The 
Study 3014 numbers reveal nothing, because they are 
utterly unreliable and probably fictional. Plaintiffs cannot 
describe Study 3014 as fraudulent when it is to their 
advantage while simultaneously arguing that its findings 
are material and would have changed the FDA's 
approval decision—and physicians' prescribing 
decisions—if made public. Accordingly, the alleged 
"three times as dangerous" result also does not show 
that no doctor would have prescribed Ketek absent 
Aventis's alleged misrepresentations.

2.

As the foregoing discussion illustrates, Plaintiffs' theory 
in this case is effectively all-or-nothing: Plaintiffs seek to 
persuade us that every individual physician's decision to 
prescribe Ketek was truly a "one-dimensional" decision 
based entirely on safety, and that the safety [**60]  
information allegedly withheld by Aventis was so 
significant that it would dictate every physician's 
decisionmaking, based on nothing more than a decline 
in Ketek's sales figures. We have explained why this 
theory fails: on this record (as in Zyprexa), given the 
number of factors that enter into doctors' prescribing 
decisions, it is simply not reasonable to infer from just 
that decline in sales that all pre-decline Ketek 
prescriptions were written in reliance on the alleged 
misrepresentations about Ketek's safety. In contrast to 
the hypothetical case of an extremely dangerous drug, 
the record here does not suggest that the safety 
information allegedly withheld by Aventis—which 
revealed Ketek to be at most marginally more 
dangerous than comparable antibiotics—would 
reasonably be expected to have such a significant 
impact on the number of prescriptions written. This 
strongly suggests that something other than Aventis's 
alleged misrepresentations was at least partly 
responsible for the decline in sales, which in turn 
suggests that physicians' pre-decline prescription 
decisions were not, in fact, based solely on their 
misperception of Ketek's relative safety. Plaintiffs' all-or-
nothing [**61]  theory thus simply does not hold up.

We wish to note, however, that it may be possible to 
demonstrate classwide RICO causation in a case such 

as this one by adducing generalized proof from which a 
reasonable jury could conclude that only some 
prescriptions paid for by each class member were 
written based on the defendant's alleged 
misrepresentations. In other words, not all claims of this 
type must necessarily be all-or-nothing claims. In cases 
in which first-party reliance is a necessary part of the 
plaintiffs' chain of causation—as in McLaughlin and 
Poulos—the plaintiff class has no choice but to show 
through generalized proof that each one of them relied 
on the defendant's alleged misrepresentations; 
otherwise, the misrepresentations could not have 
caused an injury to each class member. The situation is 
arguably somewhat different in a third-party reliance 
case like this one. Here, the question is whether 
Aventis's misrepresentations caused an injury to each 
HBP, and because each HBP paid for numerous Ketek 
prescriptions, each would have been injured by 
Aventis's misrepresentations so long as at least some of 
the prescriptions for which it paid were written in 
reliance on those misrepresentations. [**62]  While a 
RICO plaintiff must always show that the defendant's 
conduct caused an "actual, quantifiable injury," 
McLaughlin,  [*95]  522 F.3d at 227, the precise number 
of excess prescriptions paid for by each HBP would 
seem to bear on the damages suffered by each class 
member, and not on the separate question whether 
Aventis's misrepresentations caused each class 
member to suffer an injury.9 See In re Neurontin Mktg. & 
Sales Practices Litig., 712 F.3d 21, 34 (1st Cir. 2013) 
(asking whether "absent [the defendant's] fraud, [the 
plaintiff] would have paid for fewer . . . prescriptions"); 
BCS Servs., Inc. v. Heartwood 88, LLC, 637 F.3d 750, 
759 (7th Cir. 2011) (finding that "[t]he [district court] . . . 
confused proof of causation with proof of amount of 
damages and so denied the plaintiffs the benefit of the 

9 As an alternative argument in favor of affirming the district 
court's class-certification decision, Aventis claims that the 
damages model proffered by Plaintiffs is insufficient to 
demonstrate damages on a class-wide basis. See Comcast 
Corp. v. Behrend, 133 S. Ct. 1426, 1433-35, 185 L. Ed. 2d 515 
(2013) (reversing a lower court's certification of a class on the 
basis of this argument). We do not reach this alternative 
argument because we conclude that Plaintiffs cannot prove 
class-wide causation using generalized proof for the reasons 
given in the text. But unlike in this case, in which 
Plaintiffs [**63]  have sought damages on a class-wide basis, 
it may be possible in other cases to certify a class as to liability 
while leaving damages to be ascertained on an individualized 
basis—in which case Comcast's guidance on aggregate 
damages would be largely irrelevant. See Butler v. Sears, 
Roebuck & Co., 727 F.3d 796, 800 (7th Cir. 2013).
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easier burden of proving damages than of causation").

Even if we were to read Plaintiffs' claim to be of this 
more nuanced type, requiring only a showing that 
Aventis's alleged misrepresentations caused each HBP 
to suffer an injury, Plaintiffs' generalized proof in this 
case still falls short. HN10 At least where (as here) there 
is no basis for inferring that the drug in question was so 
dangerous that no doctor would prescribe it if its true 
risks were disclosed, Zyprexa establishes that mere 
correlation between a decline in prescriptions and a 
disclosure of allegedly withheld information is 
insufficient to prove class-wide RICO causation on the 
theory that the defendant's withholding of safety 
information caused doctors to write excess 
prescriptions. To ultimately find a defendant liable, a jury 
must be able to base its decision on something firmer 
than speculation. See Anderson v. Liberty Lobby, 477 
U.S. 242, 247-52, 106 S. Ct. 2505, 91 L. Ed. 2d 202 
(1986). As in Zyprexa, the kind of correlation evidence 
presented here does not furnish a sound basis to find 
causation [**64]  on a class-wide basis.

Plaintiffs did not attempt to offer anything beyond mere 
correlation that might support a reasonable inference 
that Aventis's alleged withholding of safety information 
played a legally sufficient causal role in the number of 
Ketek prescriptions written. Significantly, Dr. Rosenthal 
conceded that she had not been asked by Plaintiffs' 
counsel to perform the kind of regression analysis that 
might have isolated the relative causal effect of the 
numerous variables bearing on the decline in Ketek's 
sales. See J.A. 1163 ("Q: [Y]ou haven't attempted in this 
case, to undertake a cause-and-effect analysis relating 
to the various factors that could have led to the decline 
in Ketek's sales . . . , correct?;" "A: That's correct. . . . I 
was not asked to conduct a specific regression analysis 
which might be the kind of analysis that an economist 
would undertake.").10 Regression  [*96]  models are a 

10 When asked how much of the decline in Ketek's sales was 
attributable to normal seasonal patterns, Dr. Rosenthal 
responded that she "ha[d]n't been asked to quantify 
specifically the effects of the diffusion of information over this 
period separately from other effects." J.A. 2930. She also 
stated that she "ha[d] not quantified the effect of [contracting 
or rebating changes] on total sales," J.A. 2931, and had "not 
been asked to quantify" the effects of the January 2006 public 
health advisory versus the effects of the withdrawal of two of 
Ketek's indications in February 2007, and thus could not 
"analyze them separately," J.A. 2924. Finally, Dr. Rosenthal 
did not "make any attempt to analyze the impact of the entry of 
authorized generics in the market and the impact that may 

well-known and widely accepted tool of economic 
analysis, and while they "cannot explicitly determine 
causation or prove causality between . . . variables," 
they can strongly support a causal relationship between 
two variables (here, safety disclosures and sales) by 
ruling out or limiting the influence [**65]  of other 
variables, or by demonstrating that those other variables 
are themselves merely a function of one of the first two. 
Andrew Dick & Peter Boberg, Regression Analysis, 
Antitrust 89 (Fall 2005). "At no time did Dr. Rosenthal 
say that a regression analysis could not be performed 
due to the lack of data or some other problem, or that a 
regression analysis would be inappropriate in this case." 
Sergeants I, 2011 U.S. Dist. LEXIS 26857, 2011 WL 
824607, at *10 n.16.

The simplistic nature of Dr. Rosenthal's analysis here 
distinguishes this case from the First Circuit's decision in 
In re Neurontin Marketing & Sales Practices Litigation—
another case in which Dr. Rosenthal served as the 
plaintiffs' expert. In Neurontin, the plaintiffs were HBPs 
who alleged that the pharmaceutical company Pfizer 
had violated RICO by fraudulently marketing the drug 
Neurontin, which had only been approved by the FDA 
for the treatment of seizures, as [**67]  an effective off-
label treatment for bipolar disorder, neuropathic pain, 
and migraines. 712 F.3d at 27-28. The First Circuit's 
decision did not involve class certification, but in the 
course of affirming a jury verdict in the plaintiffs' favor, 
the court rejected Pfizer's contention that the plaintiffs 
had offered insufficient proof that Pfizer's 
misrepresentations caused doctors to write excess 
prescriptions paid for by the plaintiffs. The plaintiffs did 
not rely on individualized evidence that doctors had, in 
fact, relied on Pfizer's misrepresentations, and instead 
presented an aggregate "regression analysis" 
performed by Dr. Rosenthal "on sales information 
against promotional spending on detailing, professional 
journal advertising, and the retail value of samples, 
while controlling for other variables." Id. at 30. The First 

have had on Ketek sales." J.A. [**66]  2929. Although Dr. 
Rosenthal testified that "the literature in pharmaceutical 
economics . . . shows that generic entry for a therapeutically 
equivalent product has little, if any effect on a given brand 
name drug," J.A. 1155, she also conceded that the entry of an 
authorized generic drug into the market "could have had an 
impact," albeit "[a]n undefined small percentage," J.A. 1166. 
Whether this "small percentage" for each new generic would 
be multiplied for each of the five anti-infectives that became 
available as generics during Ketek's sales period or not, and 
whether the effect of a drug going off-patent remains small 
even if that drug, like Zithromax, was the market leader, are 
questions that Dr. Rosenthal did not address.
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Circuit concluded that Dr. Rosenthal's analysis, which 
determined that "Pfizer's [off-label] marketing had a 
causal effect on prescribing behaviors," id. at 45, was 
sufficient to support the jury's finding of RICO causation, 
id. at 45-47. Significantly, the Neurontin court stressed 
the differences between Dr. Rosenthal's analysis there 
and the mere correlation evidence relied upon by the 
plaintiffs in Zyprexa [**68] , which did "not come close to 
resembling Dr. Rosenthal's evidence." Id. at 46; see 
also id. (noting that in Zyprexa, "the plaintiffs' aggregate 
evidence of causation . . . involv[ed] only an 
extrapolation from the fact that the number of off-label 
prescriptions for Zyprexa fell after Eli Lilly's fraud 
became known").

 [*97]  As noted, the First Circuit did not address class 
certification in Neurontin, so it did not have occasion to 
hold squarely that a class of HBPs could succeed in 
proving class-wide RICO causation based on a 
regression analysis. In particular, the First Circuit was 
not required to decide whether Dr. Rosenthal's 
analysis—which it held was sufficient to support a 
finding that the specific HBPs before the court had 
suffered an injury caused by Pfizer's 
misrepresentations—would also be sufficient to support 
the broader finding (necessary when class certification 
is at issue) that all HBPs in a class had suffered an 
injury caused by those misrepresentations. 
Nonetheless, Neurontin does indicate that where 
individual physicians' reliance on a pharmaceutical 
company's misrepresentations forms a necessary link in 
the causal chain between those misrepresentations and 
the plaintiffs' injury, such reliance [**69]  can be proved 
to a jury with sufficiently powerful aggregate evidence, 
as opposed to individualized inquiries as to each 
prescribing physician's actual decisionmaking.

In any event, we need not (and do not intend to) 
express any view here on whether or when an 
aggregate regression analysis similar to the one 
deployed in Neurontin might be sufficient to prove 
causation on a class-wide basis in other 
pharmaceutical-marketing cases alleging a pattern of 
mail fraud actionable under RICO. Here, Plaintiffs' 
causation evidence—apparently by their own choice—is 
akin to the simplistic proof introduced by the Zyprexa 
plaintiffs, and not to the far more sophisticated proof 
offered in Neurontin. Because Zyprexa controls, we 
conclude that Plaintiffs are unable to show RICO 
causation by generalized proof, and we accordingly 
conclude that the district court did not err in denying 
Plaintiffs' class-certification motion.

II.

The district court granted summary judgment to Aventis 
on Plaintiffs' RICO claims, relying on Zyprexa to hold 
that generalized proof of causation was impossible 
because of the intervening actions of prescribing 
physicians. As explained above, this conclusion—that 
Plaintiffs cannot [**70]  prove third-party reliance, and 
thus causation, by generalized proof—is sound. On 
appeal, Plaintiffs do not criticize the district court's 
decision on any grounds particular to summary 
judgment, but rather continue to argue, as they did in 
the class certification context, that they can prove their 
claim by generalized evidence. As we have explained, 
they cannot.

This might be the end of the inquiry, but we observe that 
Zyprexa declined to extend its class certification holding 
regarding the quantity effect theory to also decide Lilly's 
motion for summary judgment: "while that theory cannot 
support class certification," the Zyprexa Court noted, "it 
is not clear that the theory is not viable with respect to 
individual claims by some [HBPs] or other purchasers." 
620 F.3d at 136. The Zyprexa court thus "decline[d] to 
consider whether summary judgment with respect to the 
quantity effect theory is appropriate in the first instance." 
Id.

In keeping with the distinction drawn in Zyprexa, we 
reaffirm that HN11 a plaintiff is not necessarily 
foreclosed from bringing a RICO claim merely because 
its attempt to certify a class using generalized proof has 
failed. As noted, moreover, it may be possible for a 
plaintiff to establish [**71]  its own claim (as opposed to 
the claims of each class member) using aggregate 
statistical proof—i.e., without having to show the 
individual reliance of thousands of prescribing doctors—
provided that such proof is more robust, and therefore 
more probative of causation, than the simplistic 
correlation  [*98]  evidence presented here.11 See, e.g., 
Neurontin, 712 F.3d at 45-47. But the correlation 
evidence offered by Plaintiffs here is no more probative 
as to whether Aventis's alleged fraud caused Plaintiffs 
themselves to suffer an injury than it is as to whether 
that alleged fraud caused an injury to each HBP in the 
putative class. Nor have Plaintiffs offered any other kind 

11 We do not express any view on what evidence Plaintiffs 
might have presented in order [**72]  to succeed on their 
individual claims, as Plaintiffs neither assert that they have put 
forth such proof nor challenge the district court's conclusion 
that they have not done so.
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of proof that might show that they themselves, if not all 
class members, suffered an injury by reason of Aventis's 
alleged fraud. See Sergeants IV, 20 F. Supp. 3d at 328-
29 ("Since Plaintiffs do not argue that they are prepared 
to offer individualized proof, . . . Defendants are entitled 
to summary judgment on the RICO claims."). 
Accordingly, Plaintiffs cannot prove the causation 
element of their RICO claims, and we therefore affirm 
the district court's grant of summary judgment to Aventis 
on those claims.

III.

We affirm the dismissal of Plaintiffs' state-law claims for 
substantially the reasons stated by the district court in 
its well-reasoned opinion.

CONCLUSION

We have considered Plaintiffs remaining contentions 
and find them to be without merit. For the foregoing 
reasons, we AFFIRM the orders of the district court 
denying Plaintiffs' motion for class certification and 
granting Aventis's motion for summary judgment.

End of Document
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Case Summary

Overview

HOLDINGS: [1]-An arbitration panel did not lack 
jurisdiction to interpret the Master Settlement 
Agreement (MSA) and determine the appropriate 
method for reallocating the 2003 non-participating 
manufacturer adjustment (NPMA) post-settlement 

between participating cigarette manufacturers and 
multiple states, including Maryland, based on the 
language of the MSA; [2]-However, based on the plain 
language of the MSA, it was error not to vacate the 
panel's decision pursuant to Md. Code Ann., Cts. & Jud. 
Proc. § 3-224(b) (1973, 2013 Repl. Vol.) because it 
exceeded its authority by reallocating the NPMA post-
settlement without first determining the diligence of 
certain states; [3]-Judicial review of the panel's decision 
was governed by Maryland law, although the dispute 
was subject to arbitration under the Federal Arbitration 
Act, as the MSA provided for judicial review by each 
state.

Outcome
Judgment reversed in part; affirmed in part as to denial 
of motion to compel Maryland-specific arbitration on 
issue of diligent enforcement. Matter remanded for 
further proceedings, with specific handling instructions 
to independent auditor.

LexisNexis® Headnotes

Antitrust & Trade Law > Consumer Protection > Tobacco 
Products > General Overview

HN1 Maryland's Escrow Act, Md. Code Ann., Bus. Reg. 
§ 16-401 et seq. (1992, 2010 Repl. Vol.), requires all 
non-participating cigarette manufacturers to deposit into 
escrow a fixed sum per cigarette sold that is slightly less 
than the per-cigarette cost imposed by the Master 
Settlement Agreement on participating manufacturers. 
These escrowed funds may ultimately be used to satisfy 
a judgment that the State may obtain against a non-
participating manufacturer. If the funds are not so used 
within 25 years, they are returned to the non-
participating manufacturer.

Civil Procedure > ... > Arbitration > Federal Arbitration 
Act > General Overview

Business & Corporate Compliance > ... > Pretrial 



Page 2 of 21

 

Matters > Alternative Dispute Resolution > Judicial Review

HN2 The vacatur standards of the Federal Arbitration 
Act provide that a reviewing court shall vacate an 
arbitration award if the arbitrators exceeded their 
powers due to an error in their construction of the 
agreement; or the arbitrators were guilty of misconduct 
or misbehavior by which the rights of any party have 
been prejudiced.

Civil Procedure > ... > Arbitration > Federal Arbitration 
Act > General Overview

Governments > Courts > Judicial Precedent

HN3 The Court of Special Appeals of Maryland may rely 
on decisions interpreting the Federal Arbitration Act 
(FAA) because the Maryland Uniform Arbitration Act is 
the FAA's state analogue.

Civil Procedure > Appeals > Standards of Review > General 
Overview

HN4 Although no Maryland court has ruled on this 
matter, several federal courts have stated that a party 
cannot "waive" the proper standard of review by failing 
to argue it. This is because it is the court, not the 
parties, who must determine the standard of review. 
Therefore, such a determination remains for the 
appellate court to make for itself.

Civil Procedure > Appeals > Reviewability of Lower Court 
Decisions > General Overview

HN5 Md. R. 8-131(a) provides that ordinarily, the 
appellate court will not decide any other issue unless it 
plainly appears by the record to have been raised in or 
decided by the trial court, but the court may decide such 
an issue if necessary or desirable to guide the trial court 
or to avoid the expense and delay of another appeal.

Business & Corporate 
Compliance > ... > Arbitration > Federal Arbitration 
Act > Scope

Constitutional Law > Supremacy Clause > Federal 
Preemption

HN6 The Maryland Court of Appeals has repeatedly 
stated that Maryland procedural rules are not preempted 
by national policy favoring arbitration. In fact, the United 
States Supreme Court has stated that the Federal 
Arbitration Act contains no express pre-emptive 
provision, nor does it reflect a congressional intent to 
occupy the entire field of arbitration. Instead, state law 

may be pre-empted to the extent that it actually conflicts 
with federal law - that is, to the extent that it stands as 
an obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress.

Civil Procedure > ... > Arbitration > Federal Arbitration 
Act > General Overview

HN7 The Maryland arbitration statute is virtually 
identical in substance to the Federal Arbitration Act and 
would also promote the goal of enforcing arbitration 
agreements.

Business & Corporate Compliance > ... > Pretrial 
Matters > Alternative Dispute Resolution > Judicial Review

HN8 See Md. Code Ann., Cts. & Jud. Proc. § 3-
224(b)(3), (4) (1973, 2013 Repl. Vol.).

Business & Corporate Compliance > ... > Pretrial 
Matters > Alternative Dispute Resolution > Judicial Review

HN9 In the past, Maryland courts have held that 
arbitrators exceed their powers not only when the 
substance of their award lacks a scintilla of rationality, 
but also where the award is founded upon a mistaken 
assertion of jurisdiction. Thus, an award issued by an 
arbitration panel acting without jurisdiction should be 
accorded no deference at all on appeal.

Business & Corporate Compliance > ... > Pretrial 
Matters > Alternative Dispute Resolution > Judicial Review

HN10 Factual findings by an arbitrator are virtually 
immune from challenge and decisions on issues of law 
are reviewed using a deferential standard on the far side 
of the spectrum away from a usual, expansive de novo 
standard. As a result, courts are fairly reluctant to 
disturb the award of an arbitrator where the award 
reflects the honest decision of the arbitrator and is the 
product of a full and fair hearing of the parties.

Business & Corporate Compliance > ... > Pretrial 
Matters > Alternative Dispute Resolution > Judicial Review

Civil Procedure > Appeals > Standards of Review > Clearly 
Erroneous Review

Civil Procedure > Appeals > Standards of Review > De 
Novo Review

HN11 When reviewing a district court decision that 
refuses to vacate, or confirms, an arbitration award, a 
court of appeals should accept findings of fact that are 
not "clearly erroneous" but decide questions of law de 
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novo. To that end, an appellate court accepts any 
relevant factual findings by the circuit court that are not 
"clearly erroneous."

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

Business & Corporate Compliance > ... > Alternative 
Dispute Resolution > Arbitration > Arbitrability

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

HN12 The Supreme Court has stated that, in order to 
resolve disputes about the application of an agreement, 
an arbitrator must find facts and is free to interpret the 
contract. Moreover, when parties attempt to settle an 
issue, otherwise arbitrable, by agreement, any 
disagreement as to the existence or effect of that 
settlement agreement would itself be a matter for the 
arbitrator to decide.

Civil Procedure > ... > Alternative Dispute 
Resolution > Arbitration > General Overview

HN13 An arbitrator may not ignore the plain language of 
the contract.

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

Antitrust & Trade Law > Consumer Protection > Tobacco 
Products > General Overview

HN14 Although the Master Settlement Agreement for 
cigarette manufacturers and various states and 
territories does not address the effect of a partial 
settlement on the reallocation of a non-participating 
cigarette manufacturer adjustment, it is not ambiguous.

Contracts Law > Contract Interpretation > Ambiguities & 
Contra Proferentem > General Overview

HN15 A contract's silence on a particular issue does 
not, by itself, create ambiguity as a matter of law. 
Silence creates ambiguity only when it involves a matter 
naturally within the scope of the contract.

Civil Procedure > Settlements > Settlement 
Agreements > General Overview

Civil Procedure > ... > Justiciability > Standing > General 
Overview

HN16 Although the general rule is that a non-settling 
party does not have standing to object to a settlement 
between other parties, that rule cannot apply in cases 

where the settlement goes against the provisions of an 
underlying agreement involving both the settling and 
non-settling parties.

Business & Corporate Compliance > ... > Pretrial 
Matters > Alternative Dispute Resolution > Judicial Review

Evidence > Burdens of Proof > Allocation

HN17 Md. Code Ann., Cts. & Jud. Proc. § 3-224(b)(4) 
(1973, 2013 Repl. Vol.) authorizes courts to vacate an 
arbitral award when the arbitrators refused to hear 
evidence material to the controversy as to prejudice 
substantially the rights of a party. The party challenging 
the arbitration award bears the burden of proving the 
existence of one of the grounds for vacating it.

Business & Corporate Compliance > ... > Pretrial 
Matters > Alternative Dispute Resolution > Judicial Review

HN18 Factual findings by an arbitrator are virtually 
immune from challenge.

Antitrust & Trade Law > Consumer Protection > Tobacco 
Products > General Overview

HN19 The structure of the Master Settlement 
Agreement (MSA) for cigarette manufacturers requires 
arbitration due, in part, to the need for uniformity. The 
MSA's payment structure is nationwide and unitary. The 
independent auditor calculates and determines the 
participating manufacturers' annual payments and then 
allocates those funds among the settling states. In the 
case of diligent enforcement, a single decision-maker is 
vitally important because the determination for one state 
affects every other settling state pursuant to the 
"reallocation" provision. The question of diligent 
enforcement cannot be made in a vacuum. Numerous 
jurisdictions have held that a dispute must be resolved 
under one clear set of rules that applies with equal force 
to every settling state.

Counsel: ARGUED BY Matthew J. Fader (John M. 
Leovy, Brian E. Frosh, Attorney General, Elizabeth F. 
Harris, Chief Deputy Attorney General on the brief) all of 
Baltimore, M.D. FOR APPELLANT.

ARGUED BY Hashim M. Mooppan (Peter J. Biersteker, 
Christopher N. Thatch, Jones, Day, of Washington D.C., 
David W. Skeen, Meighan G. Burton, Wright, Constable 
& Skeen, LLP of Baltimore, MD., Robert J. Brookhiser, 
Elizabeth B. McCallum, Baker & Hostetler, LLC of 
Washington, D.C.) all on the briefs FOR APPELLEE.
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Judges: ARGUED BEFORE Wright, Reed, Kenney, 
James A., III (Retired, Specially Assigned), JJ.1 [***1]  
Opinion by Wright, J.

Opinion by: Wright

Opinion

 [**663]  [*219]   Opinion by Wright, J.

I. INTRODUCTION

This appeal arises from a Master Settlement Agreement 
("MSA") between appellees, who are numerous 
cigarette manufacturers (the "Participating 
Manufacturers" or "PMs"),2 and appellant, the State of 
Maryland ("Maryland"), along with 51 other states and 
territories (collectively, the "Settling States"). 
Specifically, it involves the multi-state arbitration of an 
MSA dispute over the "Non-Participating Manufacturer 
Adjustment" ("NPM Adjustment") — a potential 
reduction to the annual payment that the PMs make to 
the Settling States under the MSA, which is allocated 
among those states who failed to diligently enforce 
certain obligations under the MSA.

During the arbitration of the 2003 NPM Adjustment 
dispute, the PMs reached a settlement ("Term Sheet" 
agreement) with 22 states (the "Term Sheet States") 
before it was determined whether those states were 
diligent or non-diligent. Maryland and the other "Non-
Term Sheet States" were also offered the settlement, 
but declined to join. In light of this partial settlement, the 
arbitrators (a "Panel" of three former  [*220]  federal 
judges) were tasked with resolving how the 2003 NPM 
Adjustment should be allocated to any Non-Term Sheet 
States who were found non-diligent. On March 12, 

1 Judge Andrea M. Leahy and Judge Dan Friedman did not 
participate in the Court's decision to designate this opinion for 
publication in the Maryland Appellate Reports pursuant to 
Maryland Rule 8-605.1.

2 The original PMs, Philip Morris USA, Inc., R.J. Reynolds 
Tobacco Co., and Lorillard Tobacco Co., filed one brief, and 
another brief was filed by certain subsequent PMs — including 
Commonwealth Brands, Inc., Compania [***2]  Industrial de 
Tabacos Monte Paz, S.A., Daughters & Ryan, Inc., House of 
Prime A/S, Liggett Group LLC, Sherman 1400 Broadway 
N.Y.C Inc., King Maker Marketing, Inc., Top Tobacco, LP, 
Japan Tobacco International U.S.A., Inc., Kretek International, 
Inc., Peter Stokkebye Tobaksfabrik A/S, P.T. Djarum, Santa 
Fe Natural Tobacco Company, Inc., Von Eicken Group — and 
also on behalf of Farmers Tobacco Co. of Cynthiana, Inc.

2013, the Panel interpreted the MSA's language and 
concluded that the NPM Adjustment should be allocated 
post-settlement pursuant to the "pro rata" method of 
judgment reduction.

After holding individual evidentiary [***3]  hearings for 
the Non-Term Sheet States, whose diligence for 2003 
was still contested, the Panel concluded that Maryland 
and five other Non-Term Sheet States were non-diligent 
and thus subject to the 2003 NPM Adjustment. On 
September 11, 2013, after assessing Maryland's 
enforcement record for 2003, the Panel found that 
Maryland lacked "a culture of compliance" and that its 
efforts "fell short of its efforts in earlier years."

Maryland filed motions in the Circuit Court for Baltimore 
City to vacate the Panel's awards for the 2003 NPM 
Adjustment that adopted the pro rata judgment-
reduction method and that found Maryland to be non-
diligent. On November 12, 2013, Maryland also filed a 
motion to compel the PMs to arbitrate Maryland's 
diligence for 2004 in a state-specific arbitration, rather 
than as part of a multi-state arbitration of  [**664]  the 
entire 2004 Adjustment dispute. On July 28, 2014, the 
circuit court denied all three motions, and on August 20, 
2014, Maryland noted this appeal.

II. QUESTIONS PRESENTED

We have rephrased Maryland's questions as follows:3

3 In its brief, Maryland asked:

1) Did the Arbitration Panel exceed its authority when it 
approved a side agreement between the Participating 
Manufacturers and the Term Sheet States that altered 
the MSA's reallocation provision, where the MSA 
prohibits amendments absent specific agreement by all 
affected parties, Maryland and other parties to the MSA 
expressly objected to the Panel's 3 approval of the side 
agreement, and the Panel's approval of the side 
agreement operated to the substantial detriment of 
Maryland?

2) Did the Arbitration Panel refuse to consider material 
evidence related to the enforcement efforts of the 
contested Term Sheet States, [***5]  given that all of the 
states had entered an agreement for a national arbitration 
to determine, in one proceeding, the diligence of each of 
the states?

3) Did the circuit court err in failing to order the 
Participating Manufacturers to arbitrate in a Maryland-
specific proceeding their claim that Maryland did not 
diligently enforce the provisions of its Qualifying Statute 
during 2004, in light of the terms of the MSA and the 
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 [*221]  1) Did the circuit court err in refusing to 
vacate the Panel's award which adopted the pro 
rata judgment-reduction method in 
reallocating [***4]  the 2003 NPM Adjustment only 
among the non-diligent, Non-Term Sheet States?

2) Did the circuit court err in refusing to vacate the 
Panel's finding that Maryland was not diligent in 
2003?

3) Did the circuit court err in failing to order the PMs 
to arbitrate Maryland's diligence for 2004 in a state-
specific arbitration?

For the reasons that follow, we answer only the first 
question in the affirmative, and reverse the circuit court's 
judgment regarding that issue. Accordingly, we remand 
the case for further proceedings not inconsistent with 
this opinion.

III. FACTS

A. MSA

In 1998, Maryland and the 51 other Settling States 
entered the MSA, thus settling their claims for "wrongful 
marketing and advertising of cigarettes, as well as 
damages based upon the costs of treating smoking-
related illnesses," against three major cigarette 
manufacturers — Philip Morris USA, Inc., R.J. Reynolds 
Tobacco Co., and Lorillard Tobacco Co. (collectively, 
"Original Participating Manufacturers" or "OPMs"). State 
v. Philip Morris Inc., 179 Md. App. 140, 142-43, 944 
A.2d 1167 (2008). Since then, more than forty 
subsequent participating manufacturers ("SPMs") have 
joined the MSA. Id. at 145 n.2. In exchange for the 
dismissal of "any pending action and [a] release [of] all 
past and future claims" against them, the PMs agreed 
"to restrict the manner in which they [***6]  market and 
advertise tobacco products and . . . to make a  [*222]  
substantial annual payment to be allocated among the 
settling states." Id. at 145.

Pursuant to the MSA, the PMs do not make the annual 
payment ("MSA Payment") directly to the Settling 
States. Id. Rather, each PM is "required to make a 
single, nationwide annual payment into an escrow 
account on or before April 15" of each year, the exact 
amount of which is calculated annually by an 
"Independent Auditor . . . pursuant to a comprehensive 
formula contained within the MSA." Id. at 145-46. "The 

prejudice Maryland experienced in the multi-state 
arbitration for 2003?

calculation  [**665]  begins with each original 
participating manufacturer paying into an escrow 
account its relative market share of the base amount for 
the calendar year." Id. at 146 (citing MSA § IX(c)(1)). 
That amount is then subject to several reductions and 
adjustments, including the NPM Adjustment. Id. (citing 
MSA §§ IX(c)(j), XI(a)(1)). Thereafter, the funds are 
"allocated among the settling states according to 
formulae set forth in the MSA." Id. at 146 n.3. Pursuant 
to the "allocable shares," Maryland is entitled to 
2.2604570 percent of the PMs' annual payment. Id. 
(citing MSA § II(f)).

The NPM Adjustment, governed by Section IX(d) of the 
MSA, is a payment reduction designed to [***7]  address 
the PMs' concern that "they would incur a competitive 
disadvantage to the non-participating manufacturers 
[("NPMs")], who were not subject to the MSA's strict 
marketing restrictions and payment obligations." Id. at 
146-47. Each year, PMs "may be eligible to take a NPM 
Adjustment if (1) the independent auditor determines 
that, during the year in question, the participating 
manufacturers collectively lose more than two percent of 
their pre-MSA market share to non-participating 
manufacturers and (2) an economic consulting firm 
determines that the MSA was a 'significant factor' 
contributing to that loss." Id. at 147 (citing MSA § 
IX(d)(1)). If these conditions are satisfied, then the PMs 
are entitled to the NPM Adjustment on their annual 
payment as to all Settling States, subject to one 
exception — the "diligence exception." See MSA § 
IX(d)(2).

 [*223]  Pursuant to the diligence exception, "[a] Settling 
State's Allocated Payment shall not be subject to an 
NPM Adjustment . . . if such Settling State continuously 
had a Qualifying Statute . . . in full force and effect 
during the calendar year immediately preceding the year 
in which the payment in question is due, and diligently 
enforced the provisions of such [***8]  statute during 
such entire calendar year." MSA § IX(d)(2)(B). The MSA 
defines a "Qualifying Statute" as a "statute, regulation, 
law and/or rule . . . that effectively and fully neutralizes 
the cost disadvantages that the [PMs] experience vis-à-
vis [NPMs] within such Settling State as a result of [the 
MSA]." MSA § IX(d)(2)(E). "Maryland enacted the model 
'qualifying statute' contained in Exhibit T to the MSA, 
which is codified as HN1 Maryland's Escrow Act [Md. 
Code (1992, 2010 Repl. Vol.), § 16-401 et seq. of the 
Business Regulation Article]." Philip Morris Inc., 179 Md. 
App. at 147. It requires all NPMs to:

deposit into escrow a fixed sum per cigarette sold 
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that is slightly less than the per-cigarette cost 
imposed by the MSA on participating 
manufacturers. These escrowed funds may 
ultimately be used to satisfy a judgment that the 
State may obtain against a non-participating 
manufacturer. If the funds are not so used within 
twenty-five years, they are returned to the non-
participating manufacturer.

Id. at 148 (internal citations omitted). "[I]f a state has a 
'qualifying statute' in full force and effect and diligently 
enforces that statute, the auditor must reallocate that 
state's share of the NPM Adjustment among the other 
states that do not qualify, 'pro rata in proportion to 
their [***9]  respective Allocable Shares.'" Id. at 147 
(quoting MSA § IX(d)(2)(C) ("Reallocation Provision")).

In other words, to incentivize the Settling States to be 
diligent, the MSA provides that the non-diligent States 
are collectively responsible for the total available NPM 
Adjustment, including what would  [**666]  have been the 
shares of the diligent states. Accordingly, the greater the 
number of diligent states, the larger the amount of NPM 
Adjustment that is reallocated to non-diligent states. See 
id. at 163  [*224]  ("[T]he granting of an exemption to one 
Settling State will inexorably lead to the reallocation of 
its allocated portion of the NPM Adjustment to all other 
non-exempt Settling States. Each Settling State thus 
has a vital interest in the granting or denial of each other 
Settling State's individual claim for exemption.") 
(Citation omitted); Com. ex rel. Kane v. Philip Morris 
USA, Inc., 114 A.3d 37, 44 (Pa. Commw. Ct. 2015) 
("Generally, as the number of diligent states increase, 
the burden on non-diligent states increases. This is 
because an increase in the number of diligent states 
means that there is more adjustment reallocated among 
a smaller group.").

B. 2003 NPM Adjustment

In the present appeal, the primary dispute concerns the 
NPM Adjustment for 2003. Although the PMs were 
entitled to take [***10]  an NPM Adjustment that year, the 
Independent Auditor decided not to apply it because the 
Settling States' diligence in enforcing their respective 
Qualifying Statutes had not yet been determined. See 
Philip Morris Inc., 179 Md. App. at 148-49 ("[T]he 
participating manufacturers requested that the auditor 
apply the 2003 NPM Adjustment to their April 2006 
payments. Maryland and the other settling states, 
however, urged the auditor to deny the NPM Adjustment 
on the ground that the settling states 'diligently enforced' 
their qualifying statutes."). Therefore, the PMs 

requested arbitration pursuant to MSA § XI(c), id. at 
143, which states:

Any dispute, controversy or claim arising out of or 
relating to calculations performed by, or any 
determinations made by, the Independent Auditor 
(including, without limitation, any dispute 
concerning the operation or application of any of 
the adjustments, reductions, offsets, carry-forwards 
and allocations described in subsection IX(j) or 
subsection XI(i)) shall be submitted to binding 
arbitration before a panel of three neutral 
arbitrators, each of whom shall be a former Article 
III federal judge. Each of the two sides to the 
dispute shall select one arbitrator. The two 
arbitrators so selected shall select [***11]  the third 
arbitrator. The arbitration  [*225]  shall be governed 
by the United States Federal Arbitration Act [9 
U.S.C. § 1 et seq.].

On May 18, 2006, Maryland asked the Circuit Court for 
Baltimore City "for declaratory relief, declaring that the 
auditor properly determined not to reduce the 
participating manufacturers' MSA payments to reflect a 
NPM Adjustment." Philip Morris Inc., 179 Md. App. at 
149 (footnote omitted). After hearing arguments on 
October 5, 2006, the circuit court issued an order on 
January 19, 2007, compelling arbitration, and we 
affirmed that decision on March 27, 2008. Id. at 150, 
167.

In December, 2008, the PMs entered into an Agreement 
Regarding Arbitration ("ARA") with almost every Settling 
State, including Maryland. According to the ARA, "[t]he 
2003 NPM Adjustment shall be resolved through [a 
nationwide arbitration] pursuant to Section XI(c) of the 
MSA" in order to determine:

1. Whether the Independent Auditor was correct in 
not applying the 2003 NPM Adjustment to the 
[PMs'] 2006 or prior annual payments . . . .

2. Whether the June 2003 settlement agreements 
release in whole or in part, or provide a basis for 
excluding  [**667]  evidence relating to, the 2003 
NPM Adjustment.

3. Whether individual Settling States diligently 
enforced a Qualifying Statute [***12]  in 2003 . . . .

4. (a) Whether under Section XI(i)(2)(A) of the 
MSA, a transfer from the Disputed Payments 
Account to a [PM] should be accomplished through 
a transfer from the Disputed Payments Account to 
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such [PM] or through an offset in favor of such [PM] 
accompanied by a transfer to the Settling States; 
and (b) under Section XI(i)(1)(B) of the MSA, under 
what circumstances, if any, should a transfer be 
made from the Disputed Payments Account to a 
Settling State that is determined to have diligently 
enforced a Qualifying Statute or whose diligent 
enforcement the [PMs] no longer contest.

 [*226]  5. To the extent a Settling State may assert 
that the 2003 NPM Adjustment should be applied to 
another Settling State pursuant to Section IX(d)(2) 
of the MSA, a determination as to the validity of any 
such assertion.

The Panel4 began proceedings on July 2, 2010, and 
entered various preliminary orders governing the 
conduct of the hearings. For example, on January 19, 
2011, it concluded that the Settling States "must bear 
the burden of proving that they diligently enforced their 
respective Qualifying Statutes for purposes of the 2003 
NPM Adjustment." In particular, the Panel determined 
that "no language [***13]  in the MSA supports a finding 
that the States can by-pass an inquiry regarding 
whether they satisfied their contractual obligation for 
avoiding a payment adjustment through the NPM 
Adjustment." (Citation omitted).

By order dated May 23, 2011, the Panel added that 
"although the conditions to application of the NPM 
Adjustment under section IX(d)(1) had been met, 
without the diligent enforcement determination, there 
was no 'Available NPM Adjustment for the Auditor to 
apply and there would be no Available NPM Adjustment 
unless and until the diligent enforcement determination 
was made.'" Thus, according to the Panel, the 
Independent Auditor could not apply the 2003 NPM 
Adjustment and properly declined to do so.

Then, in an order dated July 1, 2011, the Panel 
concluded, in pertinent part:

(3) Any Settling State whose diligent enforcement 
for the year 2003 is not contested by any PM or 
State5 will be deemed [] by the Independent Auditor 

4 The Panel consisted of Judge William G. Bassler, selected 
by the PMs; Judge Abner J. Mikva, selected by the Settling 
States; and Judge Fern M. Smith, selected by Judges Bassler 
and Mikva. All three arbitrators were former Article III federal 
judges.

5 The Panel set deadlines for PMs to contest the diligence of 
Settling States, and for Settling States to contest the diligence 

for purposes [***14]  of  [*227]  Section IX(d)(2)(B)-
(C) of the MSA as a Settling State that diligently 
enforced its Qualifying Statute for that year only 
and is therefore [] not subject [to] the 2003 NPM 
Adjustment.

(4) The share of the 2003 NPM Adjustment (if any) 
of a Settling State whose diligent enforcement is 
not contested by any PM or State, will be governed 
by the reallocation provisions of Sections IX(d)(2) 
and IX (d)(4) of the MSA, and will thus be 
reallocated among all Settling States that did not 
diligently enforce a  [**668]  Qualifying Statute 
during 2003 as provided in those provisions.

In that order, the Panel noted that "[b]ecause a state 
bears the burden of proof when its claim of diligent 
enforcement [] is not challenged does not mean that 
there must be a hearing when the claim is 
unchallenged." Rather, "the burden to prove diligent [] 
enforcement comes into play only when a state's 
contested claim is required to [be] resolved."

On or about November 3, 2011, the [***15]  PMs filed a 
notice of their intent to contest the diligence of 35 
Settling States, including Maryland. Thereafter, the 
Panel scheduled individual evidentiary hearings for each 
of those 35 Settling States. A hearing devoted to 
Maryland's enforcement evidence took place from 8:30 
a.m. to 5:00 p.m. on October 22-23, 2012, and from 
8:30 a.m. to 3:30 p.m. on October 24, 2012. During that 
time, Maryland presented the testimony of two lay 
witnesses, one document summary witness, and three 
expert witnesses. Meanwhile, the PMs had three expert 
witnesses testify on their behalf.

On or about December 17, 2012, before the Panel had 
finished all of the state-specific hearings, the PMs and 
19 of the Settling States "agreed to a Term Sheet for 
settlement" that purported to "resolve[] the 2003-12 
NPM Adjustments as to the signatory States and 
revise[] the NPM Adjustment provision as to those 
States for the years following 2012." All of the remaining 
Settling States were invited to join the settlement, and 
three more did. Maryland declined the invitation.

 [*228]  The 22 total Term Sheet States had an 
aggregate allocable share of approximately 46% of the 
NPM Adjustment. Of those 22 states, the PMs had 
contested [***16]  the diligence of 20. The Term Sheet, 
which was to become binding "upon the Panel's 

of other Settling States. However, neither Maryland nor any 
other Settling State contested the diligence of any other 
Settling State.
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approval," did not address the MSA's Reallocation 
Provision — in particular, its effect on the reallocation of 
the 2003 NPM Adjustment among the Non-Term Sheet 
States.

In January 2013, the PMs and Term Sheet States filed a 
Proposed Stipulated Partial Award with the Panel, 
presenting alternatives for "how the 2003 NPM 
Adjustment will be allocated among the [Non-Term 
Sheet] States in light of the settlement." On February 
22, 2013, many of the Non-Term Sheet States, including 
Maryland, filed a brief in opposition to the Proposed 
Stipulated Partial Award. In pertinent part, they argued 
that "the reallocation provisions of the proposed award 
are contrary to the MSA, adversely affect the majority 
states, and are not remedied by the proposed set-offs." 
Particularly, they urged:

If the Panel chooses to enter an award regarding 
the settlement, the order should instruct the 
Independent Auditor to treat any contested [Term 
Sheet] State as non-diligent for purposes of 
calculating the allocation of the NPM Adjustment. 
That result is mandated by the plain language of 
the MSA unless and until the contested [Term 
Sheet] [***17]  States prove their diligence. The 
MSA's reallocation structure requires a 
determination as to the diligence of each State 
because each State's potential exposure to an NPM 
Adjustment depends on every other State's 
diligence. The MSA's reallocation procedure 
requires that each State be determined diligent or 
not diligent and contains no exception for a partial 
settlement.

(Footnote omitted).

After hearing argument on the issues surrounding the 
Proposed Stipulated Partial Award, the Panel issued a 
Stipulated Partial Settlement and Award ("Partial 
 [**669]  Settlement Award")  [*229]  on March 12, 2013.6 
At the outset, the Panel noted that "the MSA does not 
directly speak as to the process to be used when some 
States settle diligent enforcement and some do not." 
The Panel then ruled that it "ha[d] jurisdiction to rule on 
the issues raised concerning the MSA reallocation 

6 The Partial Settlement [***18]  Award largely tracked the 
Proposed Stipulated Partial Award, with one significant 
addition — namely that the "relief, if any," for objecting states 
that believe they are negatively affected by the Partial 
Settlement Award, would be an "appeal to their individual MSA 
court." Maryland's MSA court is the Circuit Court for Baltimore 
City.

provisions and to determine how the 2003 NPM 
Adjustment will be allocated among the [Non-Term 
Sheet] States in light of the settlement." According to the 
Panel, its "jurisdiction to interpret and determine the 
operation of the reallocation provisions is no less where 
a State is no longer contested because of a settlement."

Turning to the merits, the Panel concluded, in pertinent 
part:

1. In light of the settlement, the 2003 NPM 
Adjustment will be allocated among the [Non-Term 
Sheet] States as follows. The dollar amount of the 
2003 NPM Adjustment will be reduced by a 
percentage equal to the aggregate Allocable 
Shares of the [Term Sheet] States as of the date of 
the Panel's Final Award . . . . The Independent 
Auditor will treat the [Term Sheet] States as not 
subject to the 2003 NPM Adjustment, as that 
Adjustment amount is reduced as provided above, 
will be governed by the reallocation provisions of 
Sections IX(d)(2) and IX(d)(4) of the MSA, and will 
thus be reallocated among all [Non-Term Sheet] 
States that did not diligently enforce a Qualifying 
Statute during 2003 as provided in those 
provisions. The maximum portion of the 2003 NPM 
Adjustment that can be applied to a [Non-
Term [***19]  Sheet] State remains as provided by 
Section IX(d)(2)(D) of the MSA.

2. This judgment reduction is appropriate and 
adequate under the MSA and governing law. 
Where multiple parties have a potential shared 
contractual obligation and some of them settle and 
some do not, the non-settling parties cannot  [*230]  
necessarily block the settlement, but may be 
entitled to a judgment reduction. The "three 
standard methods for reducing judgment against 
non-settling defendants after a partial settlement" 
are "pro rata (court divides the amount of the total 
judgment by the number of settling and non-settling 
defendants, regardless of each defendant's 
culpability), proportionate fault (after a partial 
settlement and trial of the non[-]settling defendants, 
the jury determines the relative culpability of all the 
defendants and the non-settling defendant pays a 
commensurate percentage of the total judgment), 
and pro tanto (the court reduces the non-settling 
defendant's liability for the judgment against him by 
the amount previously paid by the settling 
defendants, without regard to proportionate fault)."

3. Where non-settling defendants are given the 
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protection of the applicable judgment-reduction 
method required [***20]  under the contract and law, 
they are not prejudiced by the partial settlement.

4. Under Paragraph 1, the [Non-Term Sheet] States 
receive the pro rata reduction, under which the 
dollar amount of the 2003 NPM Adjustment will be 
reduced by a percentage equal to the aggregate 
Allocable Shares of the [Term Sheet] States. 
Construing the parties' contract, the Panel 
concludes that the MSA reallocation provisions 
indicate  [**670]  that the pro rata method is 
appropriate. These provisions use the specific term 
"pro rata," stating that the shares of diligent States 
are to be "reallocated among all other Settling 
States pro rata in proportion to their respective 
Allocable Shares." MSA § IX(d)(2)(C) (emphasis 
added); see also MSA § IX(d)(2)(D) ("pro rata in 
proportion to their respective Allocable Shares"). 
More fundamentally, the MSA also provides that the 
reallocation is not done on a relative fault basis. 
The amount of a diligent State's share that is 
reallocated is its pro rata share of the whole, not an 
amount derived from its particular fault level. 
Likewise, the amount of reallocated share that a 
non-diligent State receives is derived from its pro 
rata share of the liable States, not its fault 
level. [***21]  If the reallocation of diligent  [*231]  
States' shares is done on a pro rata basis in this 
way, the Panel reads the MSA as likewise meaning 
that a judgment reduction arising from some States' 
settlement of the diligent enforcement issue should 
be pro rata as well.

(Internal citations omitted).

Addressing the Non-Term Sheet States' objections, the 
Panel stated that the Partial Settlement Award and the 
Term Sheet "do not legally prejudice or adversely affect 
the [Non-Term Sheet] States." It continued:

The Panel does not agree with the Objecting 
States' contention that all [Term Sheet] States must 
be treated as non-diligent for the purposes of the 
2003 NPM Adjustment. There is no basis in the 
facts to assume that every [Term Sheet] State was 
non-diligent in 2003. Moreover, the Objecting 
States' position does not reflect any of the three 
standard methods of judgment reduction. Such an 
assumption would produce a considerably larger 
reduction in the [Non-Term Sheet] States' potential 
obligations than any of the standard methods. It is 
also contrary to the underlying principle of judgment 
reduction that, because a settlement is not 

tantamount to an admission of liability, settling 
defendants are not [***22]  regarded as necessarily 
culpable or liable.

The Objecting States argue that the MSA 
reallocation provisions must be wholly inapplicable 
to a State's share unless there is an actual 
determination that the State was diligent. They 
claim that any approach by which any State's share 
is otherwise subject to reallocation is an 
"amendment" to the MSA requiring their consent. 
But the MSA does not directly speak as to the 
process to be used when some States settle 
diligent enforcement and some do not. It is thus 
within the Panel's jurisdiction to interpret the 
contract in light of governing law to determine what 
the appropriate process and judgment reduction is 
where there is a partial settlement of diligent 
enforcement involving fewer than all of the States. 
There is thus no "amendment" to the MSA in the 
Panel doing so. Should any Objecting State, found 
by the Panel to be non-diligent, have a good faith 
belief that the pro rata deduction does not 
adequately  [*232]  compensate them for a [Term 
Sheet] State's removal from the re-allocation pool, 
their relief, if any, is by appeal to their individual 
MSA court. The cut-off date for interstate suits set 
forth in the Panel's "no contest" order, is not 
applicable [***23]  to such procedure.

(Internal citation omitted).

On September 11, 2013, the Panel issued diligence 
rulings for the remaining 15 Non-Term Sheet States 
whose diligence had been contested by the PMs ("Final 
Awards"). The Panel determined that six  [**671]  of 
those states, including Maryland, failed to diligently 
enforce their Qualifying Statutes.

In its Final Award for Maryland, the Panel began its 
analysis with "common" findings and conclusions for all 
States, including the general standard and specific 
factors that it had used to objectively assess the 
diligence of each contested State. The Panel explained 
that it had interpreted "diligent enforcement" to mean 
"an ongoing and intentional consideration of the 
requirements of a Settling State's Qualifying Statute, 
and a significant attempt by the Settling State to meet 
those requirements, taking into account a Settling 
State's competing laws and policies that may conflict 
with its MSA contractual obligations." "In order to 
objectively assess a Settling State's diligent 
enforcement in light of that definition," the Panel also 
considered a list of eight factors:
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a. Collection Rate

b. Lawsuits Filed

c. Gathering Reliable Data

d. Resources Allocated to Enforcement [***24] 

e. Preventing Non-Compliant NPMs from Future 
Sales

f. Legislation Enacted

g. Actions Short of Legislation

h. Efforts to be Aware of NAAG [National 
Association of Attorneys General] and Other States' 
Enforcement Efforts

 [*233]  Applying these factors "objectively" to assess 
Maryland's diligent enforcement, the Panel concluded 
that "Maryland failed to meet its burden of proof." 
According to the Panel, "Maryland did not exhibit a 
culture of compliance" for most of 2003, and its "efforts 
in 2003 actually fell short of its efforts in earlier years." 
As such, it ruled that Maryland was "subject to an NPM 
Adjustment pursuant to Section IX(d)(2)(B) of the 
[MSA]."

C. Circuit Court

On March 26, 2013, following the Panel's issuance of 
the Partial Settlement Award but prior to its issuance of 
the Final Awards, Maryland filed a "Petition to Vacate 
Arbitration Award" in its MSA court, the Circuit Court for 
Baltimore City. In its petition, Maryland argued that the 
Partial Settlement Award "vastly exceed[ed] the scope 
of the Panel's power under the MSA, purport[ed] to alter 
the terms of the MSA without the concurrence of 
Maryland and other states, and fail[ed] to adhere to 
clear and undisputed contractual language." 
Acknowledging that "the [***25]  full implications of the 
Partial [Settlement] Award [would] not be known until 
the arbitration is fully concluded," Maryland requested 
that the circuit court "enter an order setting the briefing 
and hearing schedule [as proposed by Maryland], or, in 
the alternative vacating the Partial [Settlement] Award 
without further argument."

On November 12, 2013, Maryland filed a "Motion to 
Compel a Maryland-Specific Arbitration on the Issue of 
Whether Maryland Diligently Enforced during 2004." In 
that request, Maryland averred that "[t]he MSA entitles 
the State to its own arbitration of the dispute over 
whether it diligently enforced" its Qualifying Statute in 

2004. Furthermore, Maryland argued that "[a] State-
specific arbitration would advance the fairness, 
efficiency, and other purposes of arbitration, while the 
only alternative to an individual arbitration, a multi-state 
arbitration, would defeat those same purposes."

Soon thereafter, on November 18, 2013, Maryland filed 
a "Petition to Vacate Arbitration Award Finding that 
[Maryland]  [*234]  Did Not Diligently Enforce its 
Qualifying Statute During 2003." In that petition, 
Maryland contended that "[t]he Panel's Final Award 
must be vacated because the  [**672]  Panel 
refused [***26]  to hear evidence material to the 
controversy."

Following a hearing on the motions on February 19, 
2014, the circuit court entered a memorandum opinion 
and order on July 28, 2014, denying all three of 
Maryland's petitions. In reviewing the Panel's decisions, 
the court applied HN2 the vacatur standards of the FAA, 
which provide that "a reviewing court shall vacate an 
arbitration award, if the arbitrators exceeded their 
powers due to an error in their construction of the 
agreement; or the arbitrators were guilty of misconduct 
or misbehavior by which the rights of any party have 
been prejudiced."

With regard to the Panel's issuance of the Partial 
Settlement Award, the circuit court found:

[T]he Partial Settlement Award and the NPM 
reallocation adjustment disputes do arise from the 
MSA; and are all clearly subject to the arbitration 
agreement and within the Panel's authority. 
Accordingly, this Court finds that the Panel did not 
lack jurisdiction, nor did it exceed its powers in 
interpreting the MSA and determining the 
appropriate method for reallocating the 2003 NPM 
Adjustment post-settlement.

Further, this Court finds the Panel's conclusion of 
the pro-rata method to be based on a reasonable 
analysis [***27]  of the MSA and review of applicable 
judgment-reduction principles of contract law . . . .

While Maryland argues that the Panel disregarded 
the plain language of the MSA, this Court finds this 
argument to be without merit as the Panel did not 
and could not disregard the language of the MSA, 
as § IX(d)(2)(C)-(D) of the MSA is silent on the 
issue of the reallocation of the NPM Adjustment 
among non-settling states where diligence is no 
longer contested due to settlement . . . . This Court 
does not find any indication in the Panel's Award 
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that the Panel was substituting its own notions of 
fairness and/or economic justice. Rather, the Panel 
was engaged in a good  [*235]  faith interpretation of 
the MSA and applicable law. Therefore, this Court 
finds that Maryland has failed to meet the requisite 
burden to establish that the Panel, in issuing the 
Partial Settlement Award, engaged in misconduct 
by failing to construe the MSA or by substituting its 
own notion of fairness and/or economic justice . . . .

(Internal citations and footnotes omitted) (emphasis in 
original).

With regard to its denial of Maryland's request for a 
state-specific arbitration, the circuit court concluded that 
"the only reasonable [***28]  interpretation of the MSA is 
that nationwide arbitration is required." The court 
explained that, under the text of the MSA's arbitration 
provision, the "two sides to the dispute" are "the MSA 
States in opposition to the downward adjustment, and 
the PMs." The circuit court also stated that "[t]he only 
way for the payment structure to remain 'nationwide and 
unitary,' as intended, is for the arbitration itself to be 
nationwide and unitary, since the diligence 
determinations made at the arbitration are directly tied 
to the reallocation provision." (Citing Philip Morris, Inc., 
179 Md. App. at 162) (footnote omitted).

Finally, with regard to the Panel's Final Award, the 
circuit court found that the Panel did not "refuse[] to hear 
pertinent and material evidence," as Maryland alleged, 
because "Maryland never requested the Panel to 
consider the comparative non-diligence of the contested 
'term sheet states,'" nor did Maryland make "any 
substantive argument to the Panel that the Panel 
needed to consider the enforcement record of the 'term 
sheet states' when making diligence determinations for 
the non-settling states." The court also noted  [**673]  
that Maryland's argument failed on the merits because 
"it [was] clear that the Panel's diligence 
determination [***29]  focused on the objective standard 
and assessing diligence that was common to all states, 
and then applying that standard to each State's 
individual enforcement for 2003," instead of comparing 
Maryland with any other contested state. (Emphasis and 
citation omitted). The court then concluded by noting 
that "[e]ven if some, most or all of the 'term sheet states' 
were less diligent than  [*236]  Maryland, from the facts 
there is no guarantee that the Panel would have found 
Maryland to be diligent."

Additional facts will be included as they become 
relevant to our discussion, below.

IV. STANDARD OF REVIEW

At the outset, we must determine the applicable 
standard of review in a case such as this, where the 
Panel issued an award in an arbitration governed by the 
United States Federal Arbitration Act ("FAA") — as 
mandated by the MSA — but directed aggrieved parties 
to appeal to their respective state courts.

Maryland contends that "the standard of review is 
governed by Maryland law and is de novo." Although 
Maryland acknowledges that HN3 this Court may rely on 
decisions interpreting the FAA because the Maryland 
Uniform Arbitration Act ("MUAA") is the FAA's state 
analogue, Maryland maintains that we are not bound 
by [***30]  the federal procedural provisions of the FAA. 
Instead, Maryland avers that this Court must look to the 
pertinent state law relating to arbitration agreements to 
determine whether the circuit court erred in denying the 
relief sought.

In response, the PMs argue that the circuit court 
correctly applied "the FAA's extremely narrow judicial-
review standards," and that Maryland's claim that a de 
novo standard applies is "both waived and wrong." First, 
the PMs contend that "Maryland waived [its] argument 
by not raising it below." Specifically, the PMs note that 
Maryland "repeatedly acknowledged that the MSA 
requires application of the FAA" through its opening and 
subsequent briefs, and its post-hearing submission. 
Second, relying on the MSA, the PMs aver that "the 
FAA will 'govern' MSA arbitrations" and, thus, the circuit 
court acted properly in applying the vacatur standards of 
the FAA. Third, the PMs argue that "to the extent . . . 
that Maryland law would authorize broader judicial 
review in this case, it would be preempted by the FAA." 
(Emphasis in original). Lastly, the PMs contend that "the 
Maryland standard of review is equally or nearly as 
narrow as the FAA  [*237]  standard," and its 
application [***31]  would not, therefore, lead to a 
different result.

We agree with Maryland that judicial review of the 
arbitrator's decision in this case is governed by 
Maryland law. We explain and address each of the PMs' 
contentions.

The PMs first argue that Maryland waived its present 
claim by not raising it in the circuit court, but they cite no 
authority to support their position that the applicable 
standard of review can be waived. Indeed, HN4 
although no Maryland court has ruled on this matter, 
several federal courts have stated that "a party cannot 
'waive' the proper standard of review by failing to argue 
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it." Brown v. Smith, 551 F.3d 424, 428 n.2 (6th Cir. 
2008) (citations omitted); see also Ward v. Stephens, 
777 F.3d 250, 257 n.3 (5th Cir. 2015) ("A party cannot 
waive, concede, or abandon the applicable standard of 
review.") (Citations omitted), petition for cert. filed, U.S. 
No. 14-10033 (June 2, 2015); Gardner v. Galetka, 568 
F.3d 862, 879 (10th Cir. 2009) (holding that "the 
standard of review under AEDPA cannot be  [**674]  
waived by the parties") (citations omitted); Vizcaino v. 
Microsoft Corp., 120 F.3d 1006, 1022 n.4 (9th Cir. 1997) 
(en banc) (O'Scannlain, J., concurring in part and 
dissenting in part) ("[A] party cannot, by waiver or 
estoppel, change the applicable standard of review."); 
Ingle v. Metro. Life Ins. Co., 947 F. Supp. 2d 1163, 1167 
(N.D. Okla. 2013) (citing Izzarelli v. Rexene Products 
Co., 24 F.3d 1506, 1519 (5th Cir. 1994), and stating that 
"at least one circuit court has explicitly held that a party 
cannot waive the standard of review in an ERISA 
case"). [***32]  This is because it is "the court, not the 
parties, [who] must determine the standard of review[.]" 
Worth v. Tyer, 276 F.3d 249, 262 n.4 (7th Cir. 2001) 
(citation omitted). Therefore, "[s]uch a determination 
remains for this court to make for itself." K & T 
Enterprises, Inc. v. Zurich Ins. Co., 97 F.3d 171, 175 
(6th Cir. 1996).7

Next, citing the MSA, the PMs argue that judicial review 
of the Panel's decision is governed by the FAA. In 
 [*238]  advancing this argument, the PMs correctly note 
that, pursuant to MSA § XI(c), NPM Adjustment disputes 
are subject to an "arbitration [that] 'shall be governed by 
the [FAA].'" (Emphasis added). But, they fail to 
acknowledge that the MSA does not mandate that 
judicial review of such an arbitration award would be 
governed by the FAA as well. Rather MSA § XVIII(n), 
entitled "Governing Law," provides that the MSA "shall 
be governed by the laws of the relevant Settling [***33]  
State, without regard to conflict of law rules of such 
Settling State." See also MSA § VII(a) (stating that the 
MSA Court retains exclusive jurisdiction); and MSA § 
II(p) (defining "Court" as the "respective court in each 
Settling State").

7 Even if the standard were waivable, this Court could exercise 
its discretion to entertain Maryland's argument. HN5 Md. Rule 
8-131(a) ("Ordinarily, the appellate court will not decide any 
other issue unless it plainly appears by the record to have 
been raised in or decided by the trial court, but the Court may 
decide such an issue if necessary or desirable to guide the 
trial court or to avoid the expense and delay of another 
appeal.") (Emphasis added).

Alternatively, the PMs contend that "the FAA standard 
would govern under constitutional preemption 
principles" because applying a broader state law review 
standard "would undercut the FAA's national policy 
favoring arbitration with just [a] limited review" and 
"would thwart the FAA's primary purpose of ensuring 
that private agreements to arbitrate are enforced 
according to their terms." (Citations omitted). Contrary to 
the PMs' contention, however, HN6 the Maryland Court 
of Appeals has repeatedly stated that "our procedural 
rules are not preempted by national policy favoring 
arbitration[.]" Addison v. Lochearn Nursing Home, LLC, 
411 Md. 251, 287, 983 A.2d 138 (2009) (citing Wells v. 
Chevy Chase Bank, F.S.B., 363 Md. 232, 242, 768 A.2d 
620 (2001) ("we conclude that Maryland procedural law 
. . . is not preempted by the FAA"); accord Walther v. 
Sovereign Bank, 386 Md. 412, 423, 872 A.2d 735 
(2005) ("In enforcing . . . the FAA, however, state courts 
are not bound by the federal procedural provisions of 
the FAA . . . but may generally apply their own 
procedures.").8 In fact, the  [*239]   [**675]  United States 
Supreme Court has stated that "[t]he FAA contains no 
express pre-emptive provision, [***34]  nor does it reflect 
a congressional intent to occupy the entire field of 
arbitration." Volt Info. Sciences, Inc. v. Bd. of Trustees 
of Leland Stanford Junior Univ., 489 U.S. 468, 477, 109 
S. Ct. 1248, 103 L. Ed. 2d 488 (1989) (citation omitted). 
Instead, "state law may . . . be pre-empted to the extent 
that it actually conflicts with federal law—that is, to the 
extent that it 'stands as an obstacle to the 
accomplishment and execution of the full purposes and 
objectives of Congress.'" Id. (quoting Hines v. 
Davidowitz, 312 U.S. 52, 67, 61 S. Ct. 399, 85 L. Ed. 
581 (1941)).

Therefore, in order for the PMs to prevail on their 
argument, it must be evident that application of the 
Maryland standard of review would not only serve to 
frustrate the underlying goals of the FAA, but would also 
result in a failure to carry out the arbitration provision of 
the MSA as the parties had intended. Application of the 
Maryland standard of review does neither. As the PMs 

8 We likewise reject the PMs' contention, based on the 
Missouri Court of Appeals's decision in Edward D. Jones & 
Co. v. Schwartz, 969 S.W.2d 788 (Mo. Ct. App. 1998), that the 
matter at hand is "substantive rather than procedural." 
Although the Court in that case acknowledged that the FAA 
"create[d] a body of substantive federal law on arbitration[,]" it 
nonetheless "utilize[ed] Missouri procedural rules" while 
"apply[ing] federal substantive law" in a case involving 
arbitration pursuant to the FAA. Id. at 793, 795.
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recognize in their briefs and as we shall further [***35]  
explain below, HN7 "[t]he Maryland arbitration statute is 
virtually identical in substance to the FAA," and would 
also promote the goal of enforcing arbitration 
agreements. (Citation omitted). See Hall St. Assocs., 
L.L.C. v. Mattel, Inc., 552 U.S. 576, 590, 128 S. Ct. 
1396, 170 L. Ed. 2d 254 (2008) ("The FAA is not the 
only way into court for parties wanting review of 
arbitration awards: they may contemplate enforcement 
under state statutory or common law, for example, 
where judicial review of different scope is arguable."). 
And, with regard to the terms of the parties' agreement 
to arbitrate, we have already explained that application 
of Maryland law would not violate any MSA provision 
governing post-arbitration judicial review.

 [*240]  Having determined that Maryland standard of 
review applies in reviewing the Panel's decisions, we 
direct our attention to the applicable statute governing 
the vacation of an arbitration award, Md. Code (1973, 
2013 Repl. Vol.), § 3-224(b) of the Courts & Judicial 
Proceedings Article ("CJP"), which provides:

HN8 The court shall vacate an award if:

(1) An award was procured by corruption, fraud, or 
other undue means;

(2) There was evident partiality by an arbitrator 
appointed as a neutral, corruption in any arbitrator, 
or misconduct prejudicing the rights of any party;

(3) The arbitrators exceeded their powers;

(4) The arbitrators refused [***36]  to postpone the 
hearing upon sufficient cause being shown for the 
postponement, refused to hear evidence material to 
the controversy, or otherwise so conducted the 
hearing, contrary to the provisions of § 3-213 of this 
subtitle, as to prejudice substantially the rights of a 
party; or

(5) There was no arbitration agreement as 
described in § 3-206 of this subtitle, the issue was 
not adversely determined in proceedings under § 3-
208 of this subtitle, and the party did not participate 
in the arbitration hearing without raising the 
objection.

Here, Maryland's issues with the Panel's decisions are 
rooted in CJP § 3-224(b)(3) & (4).

HN9 In the past, Maryland courts have held that 
"arbitrators exceed their powers not only when the 

substance of their award lacks a scintilla of rationality, 
but also where the award is founded upon a mistaken 
assertion of jurisdiction." Snyder v. Berliner Const. Co., 
79 Md. App. 29, 37, 555 A.2d 523 (1989) (citation & 
footnote omitted); see also Downey v. Sharp, 428 Md. 
249, 258, 51 A.3d 573 (2012) (noting that  [**676]  
"awards which were 'completely irrational,' or which 
demonstrated 'manifest disregard of the law,' or which 
were contrary to the State's public policy, had been 
overturned"). Thus, "'an award issued by an arbitration 
panel acting without jurisdiction should be  [*241]  
accorded no deference at all on appeal.'" Snyder, 79 
Md. App. at 38 (quoting Stephen L. Messersmith, Inc. v. 
Barclay Townhouse Assocs., 313 Md. 652, 664, 547 
A.2d 1048 (1988)).

By contrast, [***37]  HN10 "factual findings by an 
arbitrator are virtually immune from challenge and 
decisions on issues of law are reviewed using a 
deferential standard on the far side of the spectrum 
away from a usual, expansive de novo standard." Mandl 
v. Bailey, 159 Md. App. 64, 92, 858 A.2d 508 (2004) 
(citations omitted); see also Downey, 428 Md. at 266 
("reviewing courts generally defer to the arbitrator's 
findings of fact and applications of law" ) (citations 
omitted). As a result, "courts are fairly reluctant to 
disturb the award of an arbitrator where the award 
reflects the honest decision of the arbitrator and is the 
product of a full and fair hearing of the parties." Balt. 
Teachers Union, Am. Fed'n of Teachers, Local 340, 
AFL-CIO v. Mayor & City Council of Balt., 108 Md. App. 
167, 181, 671 A.2d 80 (1996) (citations omitted).

With regard to the appellate process, the parties do not 
dispute — and we agree — that this Court's review of 
the circuit court's decision is de novo, regardless of 
whether the circuit court disposed of the outstanding 
motions before it pursuant to the FAA or the MUAA. See 
First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 
947-48, 115 S. Ct. 1920, 131 L. Ed. 2d 985 (1995) 
(HN11 "when reviewing a district court decision that 
refuses to vacate, or confirms, an arbitration award," a 
court of appeals should "accept[] findings of fact that are 
not 'clearly erroneous' but decid[e] questions of law de 
novo") (internal citations omitted); Delta Queen 
Steamboat Co. v. Dist. 2 Marine Engineers Beneficial 
Ass'n, AFL-CIO, 889 F.2d 599, 602 (5th Cir. 1989) 
("Thus, since this jurisdictional challenge focuses upon 
whether the award [***38]  is grounded in the . . . 
agreement, we will review the [trial] court's decision de 
novo.") (Citation omitted); Stephen L. Messersmith, Inc., 
313 Md. at 664 ("the appropriate standard of review 
when an arbitration award is attacked for lack of 
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jurisdiction . . . is . . . de novo"); Prince George's Cnty., 
Md.  [*242]  ex rel. Prince George's Cnty. Police Dep't v. 
Prince Georges Cnty. Police Civilian Employees Ass'n, 
219 Md. App. 108, 119, 98 A.3d 1094 (2014) ("A circuit 
court's decision to grant or deny a petition to vacate or 
confirm an arbitration award is akin to an order granting 
or denying a motion for summary judgment. The 
standard of review is de novo.") (Internal citations 
omitted), cert. granted, 441 Md. 217, 107 A.3d 1141 
(2015). "Therefore, we review that court's disposition for 
legal error." Montgomery Cnty., Maryland v. Fraternal 
Order of Police, Montgomery Cnty. Lodge 35, Inc., 427 
Md. 561, 572, 50 A.3d 579 (2012) (citation omitted). To 
that end, we accept any relevant factual findings by the 
circuit court that are not "clearly erroneous[.]" See First 
Options of Chicago, Inc., 514 U.S. at 947-48.

V. DISCUSSION

A. Partial Settlement Award

Maryland first argues that "the Panel exceeded its 
powers when it amended the MSA without Maryland's 
consent," by ratifying the Term Sheet and by issuing the 
Partial Settlement Award. According to Maryland, the 
Partial Settlement Award "impermissibly allowed the 
contested Term Sheet States to bypass a diligence 
inquiry and treated them as not  [**677]  subject to the 
NPM Adjustment." Maryland further contends that, in 
ruling as it did, the Panel's actions "conflicted 
with [***39]  rules of conduct and ethics for arbitrators" 
and "detrimentally affected Maryland." Accordingly, 
Maryland argues that the circuit court erred in refusing 
to vacate the Partial Settlement Award, and it now urges 
us to reverse that judgment and remand with 
instructions to have the Independent Auditor "treat all of 
the Term Sheet States [whose diligence was contested] 
as non-diligent for the purpose of calculating Maryland's 
NPM Adjustment liability for 2003."9

 [*243]  In response, the PMs aver that "the circuit court 
correctly held that the Panel did not exceed its powers 
in entering the [Partial] Settlement Award's pro rata 
judgment-reduction ruling," and its decision "furthered 

9 In its reply brief, Maryland notes that Com. ex rel. Kane, 
supra, 114 A.3d 37, is "the only appellate ruling on point," and 
that the Commonwealth Court of Pennsylvania, in that case, 
correctly "affirmed a ruling by a Pennsylvania trial court that 
had vacated the Partial [Settlement] Award as to Pennsylvania 
and directed that the contested Term Sheet States be deemed 
non-diligent for purposes of calculating Pennsylvania's NPM 
Adjustment obligation."

the strong policy in favor of settlements." According to 
the PMs, the court acted properly in applying the 
FAA [***40]  standard and finding that the Panel not only 
had jurisdiction to interpret the MSA, but also acted in 
good faith in issuing the Partial Settlement Award.10 
Alternatively, the PMs contend that, even when 
reviewed under Maryland's standard, "the Panel's pro 
rata judgment-reduction ruling was also a rational 
interpretation of the MSA." In that regard, the PMs argue 
that "MSA § IX(d)(2) simply does not say what 
[Maryland] alleges[;]" rather, they insist that the Panel's 
interpretation was warranted because "§ IX(d)(2) does 
not 'directly speak' to, and is indeed 'silent on,' the 
proper method for reallocating the NPM Adjustment 
after a partial settlement." Finally, the PMs contend that 
Maryland waived its argument because it vehemently 
opposed the Panel's adoption of the proportionate fault 
judgment-reduction method, which would have allowed 
the Panel to conduct diligence hearings for any Term 
Sheet States.

In its reply brief, Maryland argues that the PMs' 
argument "begins at the wrong place." We agree. As 
Maryland stated, in pertinent part:

The [PMs'] argument takes as its [***41]  starting 
point a presumption that the Panel was confronted 
with a need to fashion an appropriate method of 
judgment reduction due to an absence of guidance 
from the MSA. Leaping from that faulty premise, 
they would ask this Court to determine that the 
Panel's choice of a pro rata methodology was, in 
that context, a rational one. However, the issue 
raised in this appeal is not whether the Panel made 
the appropriate  [*244]  selection among available 
judgment reduction methodologies, but whether it 
was empowered to look outside the MSA to find a 
judgment reduction methodology at all.

(Internal citations omitted). Our analysis begins with the 
MSA.

MSA § XI(c) provides that "[a]ny dispute, controversy or 
claim arising out of or relating to calculations performed 
by, or any determinations made by, the Independent 
Auditor . . . shall be submitted to binding arbitration 
before a panel of three neutral arbitrators" in an 
arbitration governed by the FAA. HN12 The Supreme 
Court  [**678]  has stated that, in order "[t]o resolve 
disputes about the application of a[n] . . . agreement, an 
arbitrator must find facts" and is free to "interpret[] . . . 

10 As we previously explained, the FAA's vacatur standards do 
not apply here. Therefore, we need not address this argument.
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the contract." United Paperworkers Int'l Union, AFL-CIO 
v. Misco, Inc., 484 U.S. 29, 38, 108 S. Ct. 364, 98 L. Ed. 
2d 286 (1987). Moreover, when "'parties . . . attempt to 
settle an issue, otherwise [***42]  arbitrable, by 
agreement, any disagreement as to the existence or 
effect of that settlement agreement would itself be a 
matter for the arbitrator to decide.'" United Steel, Paper 
& Forestry, Rubber, Mfg., Energy, Allied Indus. & Serv. 
Workers Int'l Union v. TriMas Corp., 531 F.3d 531, 538-
39 (7th Cir. 2008) (quoting Employees Protective Ass'n 
v. Norfolk & Western Rwy. Co., 571 F.2d 185, 193 (4th 
Cir. 1977)); see also Shaw's Supermarkets, Inc. v. 
United Food & Commercial Workers Union, Local 791, 
AFL-CIO, 321 F.3d 251, 254 (1st Cir. 2003) (stating 
that, when parties enter into a valid agreement to 
arbitrate, "other issues relating to the substance of the 
dispute or the procedures of arbitration are for the 
arbitrator") (citation omitted).11 Therefore, the circuit 
court did not err in concluding that "the Panel did not 
lack jurisdiction . . . in interpreting the MSA and 
determining the appropriate method for reallocating the 
2003 NPM Adjustment post-settlement."

 [*245]  Where the Panel erred, however, was in 
reallocating the 2003 NPM Adjustment post-settlement 
without first determining the diligence of certain states. 
Stated differently, by ratifying the Proposed Stipulated 
Partial Award and issuing the Partial Settlement Award, 
the Panel disregarded MSA [***43]  § IX(d)(2)(B), which 
provides that "[a] Settling State's Allocated Payment 
shall not be subject to a NPM Adjustment . . . if such 
Settling State continuously had a Qualifying Statute . . . 
and diligently enforced the provisions of such statute 
during such entire calendar year." (Emphasis added). 
The Supreme Court has stated that HN13 an "arbitrator 
may not ignore the plain language of the contract." 
United Paperworkers Int'l Union, AFL-CIO, 484 U.S. at 
38 (citation omitted). But, in this case, certain Term 
Sheet States' Allocated Payments were deemed not 
subject to an NPM Adjustment even though the Panel 
never found that such states diligently enforced their 
respective Qualifying Statutes. As such, the Panel's 
error did not lie simply in reallocating the 2003 NPM 
Adjustment and in doing so according to the pro rata 
method of judgment reduction;12 its error was in doing 

11 Because the MSA provided that the arbitration would be 
governed by the FAA, we look to federal cases to delineate 
the scope of the Panel's jurisdiction in carrying out said 
arbitration. As previously explained, however, the Panel's 
rulings are subject to Maryland's vacatur standards on judicial 
review.

both before determining the diligence of all contested 
states.13

We agree with the Commonwealth Court of 
Pennsylvania that HN14 "[a]lthough the MSA does not 
address [***44]  the effect of a partial settlement on the 
reallocation, it is not ambiguous." Com. ex rel. Kane, 
114 A.3d at 62. Indeed, the PMs' main contention is not 
that the MSA was ambiguous; rather, they argue in 
large part that the Panel properly issued the Partial 
Settlement Award because the MSA was silent on how 
to reallocate the NPM Adjustment "where only some 
parties settle and consent." We have previously 
recognized, however, that HN15 "[a] contract's silence 
on a  [**679]  particular issue does not, by itself, create 
ambiguity as a matter of law." Azat v. Farruggio, 162 
Md. App. 539, 551, 875 A.2d 778 (2005) (citing Richard 
 [*246]  A. Lord, Williston on Contracts, § 30.4 at 47-51 
(4th ed. 1999)). Silence creates ambiguity only "when it 
involves a matter naturally within the scope of the 
contract." Id. (citation omitted). Here, although the MSA 
was silent on the effect of a partial settlement regarding 
the NPM Adjustment, that settlement — or Term Sheet 
— was not a matter naturally within the scope of the 
MSA and, thus, did not create an ambiguity. As such, 
the Panel was not empowered to bypass the diligence 
determination in reallocating the NPM Adjustment. See 
Com. ex rel. Kane, 114 A.3d at 63 ("Regardless of who 
bore the burden, relief from the NPM Adjustment and 
Reallocation Provision depended on a determination of 
diligence.").

Likewise, [***45]  the Panel erred in concluding: "Where 
multiple parties have a potential shared contractual 
obligation and some of them settle and some do not, the 
non-settling parties cannot necessarily block the 
settlement." HN16 Although "[t]he general rule . . . is 
that a non-settling party does not have standing to 
object to a settlement between other parties," as the 
Panel noted, that rule cannot apply in cases such as 
this, where the settlement (i.e., Term Sheet) went 
against the provisions of an underlying agreement (i.e., 
MSA) involving both the settling and non-settling parties 
(i.e., Term Sheet and Non-Term Sheet States, 
respectively). By issuing the Partial Settlement Award, 
the Panel violated MSA § XVIII(j), which governs 

12 Therefore, it matters not that Maryland opposed the Panel's 
adoption of the proportionate fault method of judgment 
reduction.

13 We reach this conclusion regardless of which ethical 
standards the parties deem appropriate in this instance.
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"Amendment and Waiver," and states:

This Agreement may be amended by a written 
instrument executed by all Participating 
Manufacturers affected by the amendment and by 
all Settling States affected by the amendment. The 
terms of any such amendment shall not be 
enforceable in any Settling State that is not a 
signatory to such amendment. The waiver of any 
rights conferred hereunder shall be effective only if 
made by written instrument executed by the waiving 
party or parties. The waiver [***46]  by any party of 
any breach of this Agreement shall not be deemed 
to be or construed as a waiver of any other breach, 
whether prior, subsequent or contemporaneous, 
nor shall  [*247]  such waiver be deemed to be or 
construed as a waiver by any other party.

As Maryland correctly notes, the Panel's Partial 
Settlement Award "imposed an unauthorized 
amendment to the MSA by changing the MSA's method 
for reallocating the NPM Adjustment among states that 
did not prove their diligence." See Com. ex rel. Kane, 
114 A.3d at 63 ("By treating the Term Sheet States as 
diligent and allowing them to shift their share of the 
reallocation, the panel departed from the MSA's clear 
terms and 'amended' the MSA without agreement of 'all' 
parties 'affected by the amendment.'"). Accordingly, the 
Panel erred in concluding that the Partial Settlement 
Award and the Term Sheet "do not legally prejudice or 
adversely affect" the Non-Term Sheet States. And, we 
need not engage in speculation as to how much 
Maryland stands to gain or lose to determine that it and 
the other non-diligent, Non-Term Sheet States were 
adversely affected by the Panel's ruling.

The PMs place great weight on the fact that no Settling 
State contested the diligence of other Settling 
States. [***47]  Their argument, however, is flawed 
because it assumes that a Term Sheet State whose 
diligence had been contested by another Settling State 
would have benefited by a diligence determination by 
the Panel. But, we do not know whether such Term 
 [**680]  Sheet State would have been found diligent, as 
was the case with Term Sheet States whose diligence 
was contested by the PMs, but were deemed not 
subject to the 2003 NPM Adjustment.

In sum, the Panel exceeded its powers, in violation of 
CJP § 3-224(b)(3), when it reallocated the 2003 NPM 
Adjustment without first determining the diligence of all 
contested states. Not only did the Panel lack jurisdiction 
to issue the Partial Settlement Award pursuant to MSA § 

XVIII(j), its decision lacked rationality in light of MSA § 
IX(d)(2)(B). In turn, the circuit court erred in affirming the 
Panel's ruling.

In order to bring the Partial Settlement Award in line with 
the MSA, we now grant Maryland's request and reverse 
the circuit court's denial of Maryland's Petition to Vacate 
Arbitration  [*248]  Award. We remand the case to the 
circuit court so that it may vacate the Partial Settlement 
Award and instruct the Independent Auditor to treat the 
20 Term Sheet States, whose diligence was 
contested [***48]  but not determined,14 as non-diligent, 
when reallocating the 2003 NPM Adjustment. As 
Maryland states, "given that the arbitration was closed," 
this is "the only possible remedy at this point."

B. Evidentiary Hearing

Next, Maryland argues that "the Panel's Final Award 
should be vacated because the Panel's refusal to hear 
material evidence deprived Maryland of a full and fair 
hearing." Specifically, Maryland avers that in 
implementing the Partial Settlement Award, the Panel 
"refus[ed] to allow Maryland and other states to put at 
issue the diligence of the contested Term Sheet States," 
but later "considered the evidence regarding all of the 
states for which it made diligence determinations when 
the Panel rendered its [diligence] decisions." 
Acknowledging that it did not advocate comparative 
diligence determinations nor attempt to introduce 
evidence regarding the diligence of other states, 
Maryland contends that "once the Panel [decided] to 
engage in a comparative analysis, and actually did so in 
the context of an arbitration governed [***49]  by the 
ARA, it was improper — and beyond any legitimate 
justification — for the Panel to refuse to hear material 
evidence regarding the contested Term Sheet States." 
As such, Maryland argues that the circuit court erred 
failing to vacate the Final Award.

In response, the PMs argue that the circuit court 
correctly held that the Panel did not commit evidentiary 
misconduct and properly refused to vacate the Final 
Award. In making their argument, the PMs emphasize 
that: (1) "Maryland never requested, and actively 
opposed, [a] comparative state analysis;" (2) the Panel 
found Maryland to be non-diligent "based solely on an 
objective analysis of state-specific circumstances" 
 [*249]  and "not on a relative analysis that compared 

14 To be clear, this includes Settling States that signed the 
Term Sheet except those whose diligence was not contested 
or those that were found by the Panel to be diligent.
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[Maryland] against other contested states;" and (3) 
Maryland fails to demonstrate that any prejudice 
occurred as a result of the Panel's alleged error. 
Applying the vacatur standards of the FAA, the PMs 
assert that the circuit court properly denied Maryland's 
Petition to Vacate Arbitration Award Finding that 
[Maryland] Did Not Diligently Enforce its Qualifying 
Statute During 2003.

Following the motions hearing in this case, the circuit 
court found that the Panel did not refuse [***50]  to hear 
pertinent and material evidence as Maryland alleged. In 
pertinent part, the court reasoned that Maryland  [**681]  
never requested the Panel to consider the enforcement 
record of all contested Term Sheet States; that the 
Panel's diligence determination focused on the objective 
standard; and that "[e]ven if some, most or all of the 
'term sheet states' were less diligent than Maryland, 
from the facts there is no guarantee that the Panel 
would have found Maryland to be diligent."

Although the circuit court erred in applying the FAA's 
vacatur standards in issuing its ruling, we ultimately 
reach the same conclusion after applying the Maryland 
standard of review. Initially, we note that, as we are 
remanding the case with instructions for the 
Independent Auditor to consider all contested Term 
Sheet States as non-diligent, Maryland will already 
receive part of the relief it seeks when the 2003 NPM 
Adjustment is reallocated among a larger number of 
non-diligent states. But, to the extent that Maryland 
challenges the Panel's finding that Maryland was not 
diligent in enforcing its Qualifying Statute, we perceive 
no error on the Panel's part and, accordingly, affirm the 
circuit court's judgment.

As previously [***51]  mentioned, HN17 CJP § 3-
224(b)(4) authorizes courts to vacate an arbitral award 
when the arbitrators "refused to hear evidence material 
to the controversy . . . as to prejudice substantially the 
rights of a party." "The party challenging the arbitration 
award bears the burden of proving the existence of one 
of the grounds for vacating it." Mandl, supra, 159 Md. 
App. at 86 (citations omitted).  [*250]  The question we 
must address on appeal, then, is whether, on the facts, 
the Panel "as a matter of law improperly refused to hear 
evidence material to the parties' controversy, to the 
substantial prejudice of [Maryland's] rights." Id. at 91-92 
(citing CJP § 3-224(b)(4)).

Citing the ARA and the Panel's July 1, 2011 order 
regarding burden of proof, Maryland contends that "[t]he 
Panel's failure to hear the contested Term Sheet States' 

enforcement records violated the Panel's own prior 
orders and Maryland's legitimate contract expectations." 
In particular, Maryland looks to the Panel's statement 
that "'the reallocation provisions of the MSA do not 
apply unless and until diligent enforcement 
determinations are made for those states whose 
diligence is contested by either the [PMs] or the states,'" 
(emphasis added by Maryland), as well as the following 
ARA provision:

The Arbitration panel [***52]  shall not disclose or 
otherwise make known its determinations as to 
whether any Settling State diligently enforced a 
Qualifying Statute during 2003 until after the 
conclusion of the presentation of all evidence and 
written or oral argument in the Arbitration 
proceeding with respect to the diligent enforcement 
of all Settling States that join the arbitration by the 
date that the third arbitrator is selected and whose 
diligent enforcement the Signatory PMs contested 
in the Arbitration . . . .

ARA § 2(i) (emphasis added by Maryland).

Maryland's reliance on those statements, however, is 
misplaced because in issuing the Partial Settlement 
Award, the Panel believed (albeit mistakenly) that 
diligent enforcement determinations had already been 
made for all contested states. More importantly, those 
statements do not provide support for Maryland's 
assertion that "once the Panel [decided] to engage in a 
comparative analysis, . . . it was improper . . . for the 
Panel to refuse to hear material evidence regarding the 
contested Term Sheet States." Nothing in the record 
reflects that the parties to the ARA and the Panel 
agreed to employ a comparative method in determining 
each state's diligence; nor  [*251]  does Maryland [***53]  
point to any  [**682]  case law to indicate that such was 
the proper procedure.

Overall, Maryland failed to meet its burden of proving 
that the Panel refused to hear evidence material to the 
controversy, to the substantial prejudice of Maryland's 
rights, when the Panel found that Maryland was not 
diligent in enforcing its Qualifying Statute. We agree 
with the circuit court that "the Panel's diligence 
determination focused on the objective standard and 
assessing diligence that was common to all states, and 
then applying that standard to each State's individual 
enforcement for 2003." It was not irrational for the Panel 
to do so. See Downey, supra, 428 Md. at 258; Snyder, 
supra, 79 Md. App. at 37. As the Panel explained in its 
Final Award for Maryland, "[i]t is . . . not a useful 
exercise, or even valid, to compare the decision as to 
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one State against the decision as to another" because 
the Panel considered the various factors relating to 
diligence "in the over-all [sic] context of a Settling 
State's existing policies and circumstances in 2003."

Furthermore, based on the record, there was enough 
evidence to support the Panel's finding of non-diligence 
on Maryland's part. Assessing Maryland based on the 
eight relevant factors, the Panel first noted that 
Maryland's [***54]  collection rate of 47% for 2003 was 
less than its rates in the year before (75.4%) and after 
(55.3%). Second, the Panel stated that although 
"[e]scrow was not paid on 68.2 million NPM cigarettes 
sold in 2002" and "Maryland identified lawsuits as being 
an important part of the enforcement effort," it "filed only 
one lawsuit in 2003." Third, with regard to gathering 
reliable data, the Panel found that Maryland "received 
little help and insufficient sales data from the 
Comptroller's Office, which basically was a non-
participant in enforcement efforts." Fourth, the Panel 
determined that "Maryland's enforcement efforts were 
seriously hampered by lack of sufficient[ly] committed 
and trained personnel." Fifth, the Panel noted that 
although Maryland may have been well-positioned for 
diligent enforcement in 2004, its efforts were "not 
enough to credit  [*252]  Maryland for an 'ongoing and 
intentional consideration of the requirements of a State's 
Qualifying Statute.'" Sixth, the Panel recognized that 
"[a]lthough Maryland passed its Qualifying Statute and 
Complementary Legislation in a timely manner, it did 
little to implement it until . . . toward the end of 2003." 
Seventh, the Panel concluded that Maryland's record in 
the area of [***55]  "Actions Short of Legislation" was 
"extremely poor." For example, "it conducted no desk or 
field audits," "conducted retail inspections for state 
excise tax but none for escrow compliance," and "sent 
notice letters, but only two demand letters were sent to 
non-compliant NPMs." Lastly, the Panel found "little, if 
any, information" about the eighth factor, "Efforts to be 
Aware of NAAG and Other States' Enforcement Efforts." 
As HN18 "factual findings by an arbitrator are virtually 
immune from challenge," Mandl, 159 Md. App. at 92, we 
cannot say that the circuit court erred in refusing to 
vacate the Panel's finding of non-diligence.

Finally, we agree with the circuit court that "[e]ven if 
some, most or all of the 'term sheet states' were less 
diligent than Maryland, from the facts there is no 
guarantee that the Panel would have found Maryland to 
be diligent." As the PMs state in their brief, Maryland 
"failed to identify adequate evidence that it would have 
benefited from a comparison to the contested [Term 
Sheet] States," because the most that Maryland can 

assert is that "some 'evidence . . . suggests that the 
contested [Term Sheet] States would not have  [**683]  
compared favorably.'" The use of such conclusory 
statements, however, [***56]  is inadequate to show 
substantial prejudice. See, e.g., Owens-Corning 
Fiberglas Corp. v. Garrett, 343 Md. 500, 525, 682 A.2d 
1143 (1996) (stating that "conclusory allegations" of 
prejudice are "certainly not sufficient"); Forensic 
Advisors, Inc. v. Matrixx Initiatives, Inc., 170 Md. App. 
520, 530, 907 A.2d 855 (2006) (stating that "a particular 
and specific demonstration of fact, as distinguished from 
general, conclusory statements," is necessary to reveal 
"some injustice, prejudice, or consequential harm") 
(citation omitted); Gen. Acc. Ins. Co. v. Scott, 107 Md. 
App. 603, 616, 669 A.2d 773 (1996) (stating that 
"conclusory allegations" are "insufficient, as a matter of 
law, to raise a  [*253]  genuine dispute as to whether [a 
party] suffered actual prejudice").

C. State-Specific Arbitration

Finally, Maryland argues that the circuit court erred in 
denying Maryland's motion to compel state-specific 
arbitration. First, Maryland contends that pursuant to the 
plain meaning of the MSA, Maryland, by itself, 
constitutes a single "side" to the dispute to be submitted 
to arbitration, "with at least the [PMs], and perhaps other 
states, on the other side."15 Next, Maryland avers that 
"[n]othing in . . . the MSA's arbitration clause, or any 
other provision of the MSA, can reasonably be read to 
require [a multi-state arbitration]." Similarly, Maryland 
argues that although this Court, in Philip Morris Inc., 
supra, 179 Md. App. 140, held that Maryland must 
arbitrate the dispute over the 2003 NPM 
Adjustment, [***57]  we did not decide "whether 
[Maryland] was required to arbitrate that dispute in a 
multi-state proceeding." Lastly, Maryland contends that 
"the public interest supports a Maryland-specific 
arbitration" as it would "ensur[e] that a panel of 
arbitrators could give their attention to Maryland's 

15 As previously mentioned, MSA § XI(c) provides, in pertinent 
part:

Any dispute, controversy or claim arising out of or relating 
to calculations performed by, or any determinations made 
by, the Independent Auditor . . . shall be submitted to 
binding arbitration before a panel of three neutral 
arbitrators, each of whom shall be a former Article III 
federal judge. Each of the two sides to the dispute shall 
select one arbitrator. The two arbitrators so selected shall 
select the third arbitrator.

(Emphasis added).
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enforcement of [its] statute" and "Maryland's interest in 
defending its practices would no longer be frustrated by 
the need to compromise with other states that have 
different interests."

In response, the PMs contend that the circuit court 
acted properly in denying Maryland's motion for a state-
specific arbitration. According to the PMs, "this Court in 
Philip Morris . . . already decided that the MSA 
requires [***58]  NPM Adjustment disputes . . . to be 
arbitrated in a nationwide  [*254]  arbitration." In addition, 
the PMs argue that "the MSA's text, its structure, and 
extensive, uniform authority from other [jurisdictions] . . . 
all confirm the trial court's decision." Lastly, the PMs 
aver that Maryland's policy argument is "irrelevant and 
meritless" because it does not explain how "the myriad 
proceedings necessary to determine the diligence of 
each of the other 27 States would function more 
equitably than a nationwide arbitration." We agree with 
the PMs.

In Philip Morris, Inc., 179 Md. App. at 162-63, we 
determined that HN19 the structure of the MSA requires 
arbitration due, in part, to the "[n]eed for uniformity:"

The State contends that "[a] nationwide arbitration 
concerning the diligence of [fifty-two] states and 
territories in  [**684]  enforcing their own laws might 
well represent the ultimate in 'chaos.'"

The State, however, cannot explain how a 
proceeding that is subject to one final and binding 
determination would be less workable or 
expeditious than litigating the issue fifty-two times in 
fifty-two separate court systems with the imminent 
possibility of delays and appeals.

The MSA's payment structure is nationwide and 
unitary. The independent auditor calculates [***59]  
and determines the participating manufacturers' 
annual payments and then allocates those funds 
among the settling states. In the case of diligent 
enforcement, a single decision-maker is vitally 
important because the determination for one state 
affects every other settling state pursuant to § 
IX(d)(2)(C)'s "reallocation" provision.

The question of diligent enforcement cannot be 
made in a vacuum. We concur with the numerous 
jurisdictions that have held that the present dispute 
must be resolved under one clear set of rules that 
apply with equal force to every settling state. We 
find the rationale of the Superior Court of 
Connecticut particularly compelling:

The problem is even more acute, however, 
when the resolution of a dispute as to 
calculations and determinations by the 
Independent Auditor will necessarily have 
 [*255]  different effects on different Settling 
States. Unless such disputes are presented to 
and decided by tribunals that have the power 
to hear from and bind each affected Settling 
State as a party, great mischief can be done 
and substantial unfairness can result. Where, 
for example, as in this case, it is claimed that 
an individual Settling State is exempt from the 
NPM Adjustment [***60]  for a given year 
because it diligently enforced a Model Statute 
that was in full force and effect throughout that 
year, the decision of the tribunal deciding that 
issue will not only affect the interests of the 
Settling State seeking to qualify for the 
exemption, but those of all other Settling States 
as well. This is so because the granting of an 
exemption to one Settling State will inexorably 
lead to the reallocation of its allocated portion 
of the NPM Adjustment to all other non-exempt 
Settling States. Each Settling State thus has a 
vital interest in the granting or denial of each 
other Settling State's individual claim for 
exemption, and for obvious reasons, their 
interests are conflicting. Submitting such a 
dispute to a neutral panel of competent 
arbitrators affords all interested parties the right 
to be heard on a level playing field where no 
interested party enjoys an apparent home-field 
advantage.

Connecticut v. Philip Morris, Inc., 279 Conn. 785, 
905 A.2d 42, 50-51 (2006) . . . .

Although Maryland is correct that this Court's original 
opinion included language that more definitively 
supported a requirement that Maryland participate in 
multi-state arbitration, and that such language was 
removed pursuant to Maryland's motion to reconsider, 
the final version [***61]  of our opinion clearly still 
contemplated a single, nationwide arbitration.16 To the 
extent that we previously did not hold as such, we do so 
now.

First, there is no merit to Maryland's argument that, 

16 We originally filed our opinion in Philip Morris, Inc. on 
February 1, 2008, and filed the final version on March 27, 
2008.
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when considering the  [**685]  terms of the MSA, 
Maryland constitutes a single "side" to the dispute to be 
submitted to arbitration,  [*256]  "with at least the [PMs], 
and perhaps other states, on the other side." When the 
Panel convened to hear this matter, the parties agreed 
that the dispute centered on whether the PMs were 
entitled to the 2003 NPM Adjustment. Particularly, "the 
participating manufacturers requested that the auditor 
apply the 2003 NPM Adjustment to their April 2006 
payments. Maryland and the other settling states, 
however, urged the auditor to deny the NPM Adjustment 
on the ground that the settling states 'diligently enforced' 
their qualifying statutes." Philip Morris Inc., 179 Md. 
App. at 148. Thus, the circuit court correctly recognized 
the "two sides to the dispute" to be "the MSA States in 
opposition to the downward adjustment, and the PMs."

Next, in addition to our previous determination that 
having "a [***62]  single decision-maker is vitally 
important" in light of the MSA's "nationwide and unitary" 
payment structure, id. at 162, Maryland's proposed 
state-specific arbitration would not necessarily advance 
the public interest. As the PMs point out, "every State 
would have an interest in the decision on diligence for 
every other state" and in each state-specific proceeding, 
"up to 27 other States would need to intervene to protect 
their interest, which would multiply exponentially the 
cost, complexity, and burden of resolving the 2004 NPM 
Adjustment dispute." This would have a tremendous 
effect on all parties, especially the SPMs, which are 
smaller companies with more limited resources.

Lastly, our holding is supported by courts in other 
jurisdictions. See McGraw v. Am. Tobacco Co., 224 W. 
Va. 211, 681 S.E.2d 96, 112 (W. Va. 2009) ("All courts 
addressing arguments . . . against the requirement of a 
single, nationwide arbitration of the diligent enforcement 
determination have consistently and logically rejected 
the same. Both the structure and plain meaning of the 
MSA require a uniform determination of this issue due to 
the impact the determination relevant to one settling 
state will have upon all other settling states."); State, ex 
rel. Carter v. Philip Morris Tobacco Co., 879 N.E.2d 
1212, 1220 (Ind. Ct. App. 2008) ("Both the language 
and the structure of the MSA [***63]  require that the 
dispute concerning the 2003 NPM  [*257]  Adjustment, 
including the Settling States' claims of diligent 
enforcement of their Qualifying Statutes, must be 
submitted to a single, national arbitration panel."); State 
ex rel. Riley v. Lorillard Tobacco Co., 1 So. 3d 1, 14 
(Ala. 2008) ("we conclude that the agreement requires a 
national, as opposed to a local, arbitration proceeding"); 

State v. Philip Morris USA Inc., 183 Vt. 176, 945 A.2d 
887, 894 (Vt. 2008) ("Other courts addressing this issue, 
however, have found 'compelling logic' in having 
disputes over diligent enforcement handled by one 
arbitration panel rather than separate courts in each 
settling state . . . . We agree.") (Citation omitted); State 
v. Philip Morris, Inc., 279 Conn. 785, 905 A.2d 42, 51 
n.12 (Conn. 2006) (noting that the language of the MSA 
"envisions that the settling states would select one 
arbitrator and the participating manufacturers would 
select one arbitrator") (citation omitted); State of N.M. ex 
rel. N.M. Attorney Gen. Gary K. King, 2008-NMCA-142, 
145 N.M. 134, 194 P.3d 749, 755 (N.M. Ct. App. 2008) 
(affirming an order "compelling arbitration before a 
single, nationwide arbitration panel"); State v. Philip 
Morris Inc., 51 A.D.3d 523, 858 N.Y.S.2d 134 (N.Y. App. 
Div. 2008) ("This Court rejected . . . arguments that 
each Settling State constituted a 'side' to the dispute, 
under section XI (c) of the Master Settlement 
Agreement, with the right to select its own arbitrator") 
(citation omitted); People v. Lorillard Tobacco Co., 372 
Ill. App. 3d 190, 865  [**686]  N.E.2d 546, 554, 310 Ill. 
Dec. 222 (Ill. App. Ct. 2007) ("Moreover, we agree with 
those courts before us that have pointed out the 
'compelling logic to having these disputes handled 
by [***64]  a single arbitration panel of three federal 
judges, rather than numerous state and territorial 
courts.'") (Citation omitted). Accordingly, the circuit court 
did not err in denying Maryland's motion to compel a 
state-specific arbitration.

VI. CONCLUSION

For all of the foregoing reasons, we reverse the circuit 
court's denial of Maryland's Petition to Vacate 
Arbitration, and affirm its denial of Maryland's Motion to 
Compel a Maryland-Specific Arbitration on the Issue of 
Whether Maryland Diligently Enforced during 2004 and 
Petition to Vacate Arbitration Award Finding that 
[Maryland] Did Not Diligently  [*258]  Enforce its 
Qualifying Statute During 2003. We remand the case 
with instructions to have the Independent Auditor treat 
all 20 of the contested Term Sheet States as non-
diligent when calculating Maryland's 2003 NPM 
Adjustment liability.

JUDGMENT OF THE CIRCUIT COURT FOR 
BALTIMORE CITY AFFIRMED IN PART AND 
REVERSED IN PART. CASE REMANDED FOR 
PROCEEDINGS NOT INCONSISTENT WITH THIS 
OPINION COSTS TO BE DIVIDED EQUALLY 
BETWEEN THE PARTIES.
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Case Summary

Overview
HOLDINGS: [1]-Because Texas would suffer injury from 
implementation of the Deferred Action for Parents of 
Americans and Lawful Permanent Residents (DAPA) 
program by incurring significant costs in issuing driver's 
licenses to DAPA beneficiaries, the States had U.S. 
Const. art. III standing to challenge DAPA; [2]-The 
States fell within the relevant zone of interests of the 
INA in order to seek review under 5 U.S.C.S. § 702; [3]-
Judicial review was not precluded under 5 U.S.C.S. § 
701(a)(2); [4]-Implementation of DAPA was properly 
enjoined because the States had proven a likelihood of 
success on the merits on their procedural claim that 
DAPA was a substantive rule that had to be submitted 
for notice and comment under 5 U.S.C.S. § 553 and on 
their substantive claim that DAPA was contrary to the 
INA, and the States had also satisfied the other 
requirements for a preliminary injunction.

Outcome
Judgment affirmed.

LexisNexis® Headnotes

Immigration Law > ... > Grounds for Deportation & 
Removal > Inadmissibility at Entry > Unlawful Presence

Immigration Law > Inadmissibility > Grounds for 
Inadmissibility > General Overview

HN1 As a general rule, it is not a crime for a removable 
alien to remain present in the United States, it is a civil 
offense. 8 U.S.C.S. §§ 1182(a)(9)(B)(i), 1227(a)(1)(A)-
(B).
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Immigration Law > ... > Grounds for Deportation & 
Removal > Inadmissibility at Entry > Unlawful Presence

Immigration Law > Types of Nonimmigrant Status

Immigration Law > Types of Immigrants

Immigration Law > Duties & Rights of Noncitizens > Public 
Benefits

HN2 Lawful presence is not an enforceable right to 
remain in the United States and can be revoked at any 
time, but that classification nevertheless has significant 
legal consequences. Unlawfully present aliens are 
generally not eligible to receive federal public benefits, 8 
U.S.C.S. § 1611, or state and local public benefits 
unless the state otherwise provides, 8 U.S.C.S. § 1621.

Immigration Law > Duties & Rights of Noncitizens > Public 
Benefits

Immigration Law > ... > Grounds for Deportation & 
Removal > Inadmissibility at Entry > Unlawful Presence

HN3 It is a compelling government interest to remove 
the incentive for illegal immigration provided by the 
availability of public benefits. 8 U.S.C.S. § 1601.

Immigration Law > ... > Grounds for Deportation & 
Removal > Inadmissibility at Entry > Unlawful Presence

Immigration Law > Duties & Rights of Noncitizens > Public 
Benefits

Transportation Law > Private Vehicles > Operator 
Licenses > Nonresidents

HN4 Although a State may provide that an alien who is 
not lawfully present in the United States is eligible for 
any State or local public benefit for which such alien 
would otherwise be ineligible under 8 U.S.C.S. § 
1621(a), (d), Texas has chosen not to issue driver's 
licenses to unlawfully present aliens. Tex. Transp. Code 
Ann. § 521.142(a) provides that an applicant who is not 
a citizen of the United States must present 
documentation issued by the appropriate United States 
agency that authorizes the applicant to be in the United 
States before the applicant may be issued a driver's 
license. Likewise, certain unemployment compensation 
benefits are not payable based on services performed 
by an alien unless the alien was lawfully present for 
purposes of performing the services. Tex. Lab. Code 
Ann. § 207.043(a)(2).

Tax Law > ... > Tax Credits & Liabilities > Estimates & 
Withholding > Approval of State Laws

HN5 26 U.S.C.S. § 3304(a)(14)(A) provides for approval 

of state laws making compensation not payable to 
aliens unless they are lawfully present for purposes of 
performing such services.

Civil Procedure > Remedies > Injunctions > Preliminary & 
Temporary Injunctions

Civil Procedure > Appeals > Standards of Review > Abuse 
of Discretion

Civil Procedure > Appeals > Standards of Review > Clearly 
Erroneous Review

HN6 The appellate court reviews a preliminary 
injunction for abuse of discretion. A preliminary 
injunction should issue only if the states, as movants, 
establish(1) a substantial likelihood of success on the 
merits, (2) a substantial threat of irreparable injury if the 
injunction is not issued, (3) that the threatened injury if 
the injunction is denied outweighs any harm that will 
result if the injunction is granted, and (4) that the grant 
of an injunction will not disserve the public interest. As 
to each element of the district court's preliminary 
injunction analysis findings of fact are subject to a 
clearly-erroneous standard of review, while conclusions 
of law are subject to broad review and will be reversed if 
incorrect.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Civil Procedure > ... > Justiciability > Standing > Injury in 
Fact

HN7 The parties invoking federal jurisdiction have the 
burden of establishing standing. They must show an 
injury that is concrete, particularized, and actual or 
imminent; fairly traceable to the challenged action; and 
redressable by a favorable ruling. When a litigant is 
vested with a procedural right, that litigant has standing 
if there is some possibility that the requested relief will 
prompt the injury-causing party to reconsider the 
decision that allegedly harmed the litigant. The 
presence of one party with standing is sufficient to 
satisfy U.S. Const. art. III's case-or-controversy 
requirement.

Civil Procedure > ... > Justiciability > Standing > General 
Overview

Constitutional Law > ... > Case or 
Controversy > Standing > General Overview

HN8 It is of considerable relevance when the party 
seeking review is a sovereign State and not a private 
individual because States are not normal litigants for the 
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purposes of invoking federal jurisdiction.

Constitutional Law > ... > Case or 
Controversy > Standing > General Overview

Civil Procedure > ... > Justiciability > Standing > General 
Overview

HN9 States are not normal litigants for the purposes of 
invoking federal jurisdiction.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

HN10 The Administrative Procedure Act authorizes 
challenges to final agency action for which there is no 
other adequate remedy in a court. 5 U.S.C.S. § 704.

Administrative Law > Judicial 
Review > Reviewability > Standing

HN11 In enacting the Administrative Procedure Act, 
Congress intended for those suffering legal wrong 
because of agency action to have judicial recourse, 5 
U.S.C.S. § 702, and the states fall well within that 
definition.

Administrative Law > Judicial 
Review > Reviewability > Standing

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

HN12 Where the plaintiff challenge an agency's decision 
to act, rather than its decision to remain inactive, a 
procedural right is not necessary to support standing. 5 
U.S.C.S. § 704.

Transportation Law > Private Vehicles > Operator 
Licenses > Nonresidents

Civil Procedure > ... > Justiciability > Standing > Injury in 
Fact

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN13 The Deferred Action for Parents of Americans 
and Lawful Permanent Residents (DAPA) program 
would have a major effect on the states' fiscs, causing 
millions of dollars of losses in Texas alone, and at least 
in Texas, the causal chain is especially direct: DAPA 
would enable beneficiaries to apply for driver's licenses, 
and many would do so, resulting in Texas's injury.

Transportation Law > Private Vehicles > Operator 
Licenses > Nonresidents

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN14 The Deferred Action for Parents of Americans 
and Lawful Permanent Residents program affects the 
states' quasi-sovereign interests by imposing substantial 
pressure on them to change their laws, which provide 
for issuing driver's licenses to some aliens and 
subsidizing those licenses.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Civil Procedure > ... > Justiciability > Standing > Personal 
Stake

HN15 States have a sovereign interest in the power to 
create and enforce a legal code. Pursuant to that 
interest, states may have standing based on (1) federal 
assertions of authority to regulate matters they believe 
they control, (2) federal preemption of state law, and (3) 
federal interference with the enforcement of state law, at 
least where the state statute at issue regulates behavior 
or provides for the administration of a state program and 
does not simply purport to immunize state citizens from 
federal law. Those intrusions are analogous to pressure 
to change state law.

Transportation Law > Private Vehicles > Operator 
Licenses > Fees

Transportation Law > Private Vehicles > Operator 
Licenses > Issuance & Renewal

HN16 Tex. Transp. Code Ann. § 521.142(a) specifies 
the requirements for licenses. Tex. Transp. Code Ann. § 
521.181 provides for the issuance of licenses. Tex. 
Transp. Code Ann. § 521.421(a) sets the fees for 
licenses. Texas subsidizes its licenses.

Civil Procedure > ... > Justiciability > Standing > Personal 
Stake

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN17 A State clearly has a legitimate interest in the 
continued enforceability of its own statutes.

Transportation Law > Private Vehicles > Operator 
Licenses > Issuance & Renewal

Transportation Law > Private Vehicles > Operator 
Licenses > Nonresidents
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HN18 The Department of Public Safety shall issue a 
license to a qualified applicant. Tex. Transp. Code Ann. 
§ 521.181. A noncitizen must present documentation 
issued by the appropriate United States agency that 
authorizes the applicant to be in the United States. Tex. 
Transp. Code Ann. § 521.142(a).

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Civil Procedure > ... > Justiciability > Standing > Injury in 
Fact

HN19 Once injury is shown, no attempt is made to ask 
whether the injury is outweighed by benefits the plaintiff 
has enjoyed from the relationship with the defendant. 
Standing is recognized to complain that some particular 
aspect of the relationship is unlawful and has caused 
injury. The court's standing analysis is not an accounting 
exercise.

Civil Procedure > ... > Justiciability > Standing > Personal 
Stake

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN20 States have a sovereign interest in the power to 
create and enforce a legal code.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Civil Procedure > ... > Justiciability > Standing > Injury in 
Fact

HN21 Plaintiffs cannot manufacture standing merely by 
inflicting harm on themselves based on their fears of 
hypothetical future harm that is not certainly impending. 
If the law were otherwise, an enterprising plaintiff would 
be able to secure a lower standard for U.S. Const. art. 
III standing simply by making an expenditure based on a 
non-paranoid fear.

Administrative Law > Judicial 
Review > Reviewability > Preclusion

HN22 Judicial review is unavailable where the statute 
precludes it or the matter is committed to agency 
discretion. 5 U.S.C.S. § 701(a).

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Civil Procedure > ... > Justiciability > Standing > Personal 
Stake

HN23 To be entitled to the presumption of standing 
based on special solicitude, a state likely must be 
exercising a procedural right created by Congress and 
protecting a quasi-sovereign interest.

Administrative Law > Judicial 
Review > Reviewability > Standing

HN24 Where states are suing under the Administrative 
Procedure Act (APA), they must satisfy not only U.S. 
Const. art. III's standing requirements, but an additional 
test: The interest they assert must be arguably within 
the zone of interests to be protected or regulated by the 
statute that they say was violated. That test is not meant 
to be especially demanding and is applied in keeping 
with Congress's evident intent when enacting the APA 
to make agency action presumptively reviewable. The 
United States Supreme Court has always conspicuously 
included the word "arguably" in the test to indicate that 
the benefit of any doubt goes to the plaintiff, and courts 
do not require any indication of congressional purpose 
to benefit the would-be plaintiff. The test forecloses suit 
only when a plaintiff's interests are so marginally related 
to or inconsistent with the purposes implicit in the 
statute that it cannot reasonably be assumed that 
Congress intended to permit the suit.

Immigration Law > Duties & Rights of Noncitizens > Public 
Benefits

Immigration Law > ... > Grounds for Deportation & 
Removal > Inadmissibility at Entry > Unlawful Presence

HN25 The pervasiveness of federal regulation does not 
diminish the importance of immigration policy to the 
States, which bear many of the consequences of 
unlawful immigration. Reflecting a concern that aliens 
have been applying for and receiving public benefits 
from Federal, State, and local governments at 
increasing rates, 8 U.S.C.S. § 1601, Congress has 
deemed some unlawfully present aliens ineligible for 
certain state and local public benefits unless the state 
explicitly provides otherwise. 8 U.S.C.S. § 1621. With 
limited exceptions, unlawfully present aliens are not 
eligible for any State or local public benefit. § 1621(a).

Immigration Law > Naturalization

Immigration Law > Types of Immigrants

Immigration Law > Types of Nonimmigrant Status

HN26 The Immigration and Nationality Act establishes a 
comprehensive federal statutory scheme for regulation 
of immigration and naturalization and sets the terms and 
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conditions of admission to the country and the 
subsequent treatment of aliens lawfully in the country.

Administrative Law > Judicial 
Review > Reviewability > Preclusion

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

HN27 Any person adversely affected or aggrieved by 
agency action is entitled to judicial review thereof, as 
long as the action is a final agency action for which 
there is no other adequate remedy in a court. 5 U.S.C.S. 
§§ 702, 704. But before any review at all may be had, a 
party must first clear the hurdle of 5 U.S.C.S. § 701(a). 
That section provides that the chapter on judicial review 
applies, according to the provisions thereof, except to 
the extent that, (1) statutes preclude judicial review; or 
(2) agency action is committed to agency discretion by 
law.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN28 The Deferred Action for Parents of Americans 
and Lawful Permanent Residents program is a final 
agency action.

Governments > Legislation > Interpretation

Administrative Law > Judicial 
Review > Reviewability > Preclusion

HN29 There is a well-settled presumption favoring 
interpretations of statutes that allow judicial review of 
administrative action, and courts will accordingly find an 
intent to preclude such review only if presented with 
clear and convincing evidence. The strong presumption 
favoring judicial review of administrative action is 
rebuttable: It fails when a statute's language or structure 
demonstrates that Congress wanted an agency to police 
its own conduct.

Administrative Law > Judicial 
Review > Reviewability > Preclusion

HN30 Establishing unreviewability is a heavy burden, 
and where substantial doubt about the congressional 
intent exists, the general presumption favoring judicial 
review of administrative action is controlling. Whether 
and to what extent a particular statute precludes judicial 
review is determined not only from its express language, 
but also from the structure of the statutory scheme, its 
objectives, its legislative history, and the nature of the 
administrative action involved.

Immigration Law > Judicial Proceedings > Jurisdiction

HN31 8 U.S.C.S. § 1252(g) is not a general 
jurisdictional limitation, but rather applies only to three 
discrete actions that the Attorney General may take: her 
decision or action to commence proceedings, adjudicate 
cases, or execute removal orders.

Immigration Law > Judicial Proceedings > Jurisdiction

HN32 With limited exceptions, no court shall have 
jurisdiction to hear any cause or claim by or on behalf of 
any alien arising from the decision or action by the 
Attorney General to commence proceedings, adjudicate 
cases, or execute removal orders against any alien 
under this chapter. 8 U.S.C.S. § 1252(g).

Immigration Law > Judicial Proceedings > Jurisdiction

Administrative Law > Judicial 
Review > Reviewability > Preclusion

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN33 Congress has expressly limited or precluded 
judicial review of many immigration decisions, including 
some that are made in the Secretary of the Department 
of Homeland Security's sole and unreviewable 
discretion, but the Deferred Action for Parents of 
Americans and Lawful Permanent Residents program is 
not one of them.

Immigration Law > Judicial Proceedings > Jurisdiction

Immigration Law > Judicial Proceedings > Judicial 
Review > Discretionary Actions

HN34 8 U.S.C.S. § 1252(a)(2)(A) limits review of any 
claim arising from the inspection of aliens arriving in the 
United States. Section 1252(a)(2)(B) bars review of 
denials of discretionary relief authorized by various 
statutory provisions. Section 1252(a)(2)(C) bars review 
of final removal orders against criminal aliens. Section 
1252(b)(4)(D) limits review of asylum determinations. 8 
U.S.C.S. § 1182(a)(9)(B)(v) bars review of waiver of 
reentry restrictions. 8 U.S.C.S. § 1226a(b)(1) limits 
review of detention of terrorist aliens. 8 U.S.C.S. § 
1229c(e) bars review of regulations limiting eligibility for 
voluntary departure. Section 1229c(f) limits review of 
denial of voluntary departure.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

Immigration Law > Duties & Rights of Noncitizens > Public 
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Benefits

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN35 Judicial review of the Deferred Action for Parents 
of Americans and Lawful Permanent Residents program 
is consistent with the protections Congress affords to 
states that decline to provide public benefits to illegal 
aliens. The Government of the United States has broad, 
undoubted power over the subject of immigration and 
the status of aliens, but, through 8 U.S.C.S. § 1621, 
Congress has sought to protect states from bearing 
many of the consequences of unlawful immigration. 
Texas avails itself of some of those protections through 
Texas Transportation Code Ann. § 521.142(a), which 
allows the state to avoid the costs of issuing driver's 
licenses to illegal aliens.

Immigration Law > Duties & Rights of Noncitizens > Public 
Benefits

Administrative Law > Judicial 
Review > Reviewability > Preclusion

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

HN36 Congress did not intend to make immune from 
judicial review an agency action that reclassifies millions 
of illegal aliens in a way that imposes substantial costs 
on states that have relied on the protections conferred 
by 8 U.S.C.S. § 1621.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

HN37 There is a strong presumption, subject to 
Congressional language, that action taken by a federal 
agency is reviewable in federal court.

Administrative Law > Judicial 
Review > Reviewability > Preclusion

HN38 5 U.S.C.S. § 701(a)(2) precludes judicial review 
of certain categories of administrative decisions that 
courts traditionally have regarded as committed to 
agency discretion. For example, an agency's decision 
not to institute enforcement proceedings is 
presumptively unreviewable under § 701(a)(2). 
Likewise, there is no judicial review of agency action 
where statutes granting agency discretion are drawn in 
such broad terms that in a given case there is no law to 
apply, such as the allocation of funds from a lump-sum 
appropriation.

Administrative Law > Judicial 
Review > Reviewability > Preclusion

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN39 The Secretary of the Department of Homeland 
Security has broad discretion to decide whether it 
makes sense to pursue removal at all and urges that 
deferred action, a grant of lawful presence and 
subsequent eligibility for otherwise unavailable benefits, 
is a presumptively unreviewable exercise of 
prosecutorial discretion. The general exception to 
reviewability provided by 5 U.S.C.S. § 701(a)(2) for 
action committed to agency discretion remains a narrow 
one, but within that exception are included agency 
refusals to institute investigative or enforcement 
proceedings, unless Congress has indicated otherwise. 
Where, however, an agency does act to enforce, that 
action itself provides a focus for judicial review, 
inasmuch as the agency must have exercised its power 
in some manner. The action at least can be reviewed to 
determine whether the agency exceeded its statutory 
powers.

Immigration Law > Deportation & Removal

HN40 A principal feature of the removal system is the 
broad discretion exercised by immigration officials. 
Federal officials, as an initial matter, must decide 
whether it makes sense to pursue removal at all.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

Administrative Law > Judicial 
Review > Reviewability > Preclusion

HN41 Revocability of a benefit is not the touchstone for 
whether agency is action is reviewable. Likewise, to be 
reviewable agency action, a program need not directly 
confer public benefits; removing a categorical bar on 
receipt of those benefits and thereby making a class of 
persons newly eligible for them provides a focus for 
judicial review.

Administrative Law > Judicial 
Review > Reviewability > Preclusion

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN42 If deferred action meant only nonprosecution, it 
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would not necessarily result in lawful presence. 
Although prosecutorial discretion is broad, it is not 
unfettered. Declining to prosecute does not transform 
presence deemed unlawful by Congress into lawful 
presence and confer eligibility for otherwise unavailable 
benefits based on that change. Regardless of whether 
the Secretary of the Department of Homeland Security 
has the authority to offer lawful presence and 
employment authorization in exchange for participation 
in of the Deferred Action for Parents of Americans and 
Lawful Permanent Residents program, his doing so is 
not shielded from judicial review as an act of 
prosecutorial discretion.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN43 To ameliorate a harsh and unjust outcome, the 
Immigration and Naturalization Service may decline to 
institute proceedings, terminate proceedings, or decline 
to execute a final order of deportation. This 
commendable exercise in administrative discretion, 
developed without express statutory authorization, 
originally was known as nonpriority and is now 
designated as deferred action. Approval of deferred 
action status means that no action will thereafter be 
taken to proceed against an apparently deportable alien, 
even on grounds normally regarded as aggravated.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN44 Under the Deferred Action for Parents of 
Americans and Lawful Permanent Residents (DAPA) 
program, deferred action means that, for a specified 
period of time, an individual is permitted to be lawfully 
present in the United States, a change in designation 
that confers eligibility for substantial federal and state 
benefits on a class of otherwise ineligible aliens. Thus, 
DAPA provides a focus for judicial review, inasmuch as 
the agency must have exercised its power in some 
manner. The action at least can be reviewed to 
determine whether the agency exceeded its statutory 
powers.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

HN45 The mere fact that a statute grants broad 
discretion to an agency does not render the agency's 
decisions completely unreviewable under the committed 

to agency discretion by law exception unless the 
statutory scheme, taken together with other relevant 
materials, provides absolutely no guidance as to how 
that discretion is to be exercised.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

Administrative Law > Judicial 
Review > Reviewability > Preclusion

HN46 The presumption against judicial review of agency 
inaction applies when there are no meaningful 
standards against which to judge the agency's exercise 
of discretion. But where there is affirmative agency 
action and an intricate regulatory scheme, the action at 
least can be reviewed to determine whether the agency 
exceeded its statutory powers.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN47 An alien who has been granted deferred action, 
an act of administrative convenience to the government 
which gives some cases lower priority, may be able to 
obtain work authorization upon application if the alien 
establishes an economic necessity for employment. 8 
C.F.R. § 274a.12(c)(14).

Administrative Law > Judicial 
Review > Reviewability > Preclusion

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN48 As an affirmative agency action with meaningful 
standards against which to judge it, the Deferred Action 
for Parents of Americans and Lawful Permanent 
Residents program is not an unreviewable agency 
action committed to agency discretion by law. 5 
U.S.C.S. § 701(a)(2).

Governments > Courts > Authority to Adjudicate

Constitutional Law > The Judiciary > Jurisdiction > General 
Overview

HN49 A federal court's obligation to hear and decide 
cases within its jurisdiction is virtually unflagging.

Constitutional Law > The Judiciary > Jurisdiction > General 
Overview

Governments > Courts > Authority to Adjudicate
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HN50 Federal courts have no more right to decline the 
exercise of jurisdiction which is given, than to usurp that 
which is not given.

Immigration Law > Judicial Proceedings > Standing

HN51 Private persons have no judicially cognizable 
interest in procuring enforcement of the immigration 
laws.

Immigration Law > Deportation & Removal

HN52 The power to expel or exclude aliens is a 
fundamental sovereign attribute exercised by the 
Government's political departments largely immune from 
judicial control.

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

Business & Corporate 
Compliance > Immigration > Immigration Law

HN53 Consultation between federal and state officials is 
an important feature of the immigration system, and the 
notice-and-comment process, which is designed to 
ensure that affected parties have an opportunity to 
participate in and influence agency decision making, 
facilitates that communication.

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

HN54 A rule is exempt from notice and comment if it is 
an interpretative rule, general statement of policy, or 
rule of agency organization, procedure, or practice. 5 
U.S.C.S. § 553(b)(A). In contrast, if a rule is substantive, 
the exemption is inapplicable, and the full panoply of 
notice-and-comment requirements must be adhered to 
scrupulously. The Administrative Procedure Act's notice 
and comment exemptions must be narrowly construed.

Administrative Law > Agency Rulemaking > Rule 
Application & Interpretation

HN55 The court evaluates two criteria to distinguish 
policy statements from substantive rules: whether the 
rule (1) imposes any rights and obligations and (2) 
genuinely leaves the agency and its decisionmakers 
free to exercise discretion. There is some overlap in the 
analysis of those prongs because if a statement denies 
the decisionmaker discretion in the area of its coverage 
then the statement is binding, and creates rights or 
obligations. While mindful but suspicious of the agency's 
own characterization, the court focuses primarily on 

whether the rule has binding effect on agency discretion 
or severely restricts it. An agency pronouncement will 
be considered binding as a practical matter if it either 
appears on its face to be binding, or is applied by the 
agency in a way that indicates it is binding.

Administrative Law > Agency Rulemaking > Rule 
Application & Interpretation

HN56 A rule is defined by the Administrative Procedure 
Act as an agency statement of general or particular 
applicability and future effect designed to implement, 
interpret, or prescribe law or policy or describing the 
organization, procedure, or practice requirements of an 
agency and includes various substantive agency 
functions or practices bearing on any of the foregoing. 5 
U.S.C.S. § 551(4).

Administrative Law > Agency Rulemaking

HN57 General statements of policy are statements 
issued by an agency to advise the public prospectively 
of the manner in which the agency proposes to exercise 
a discretionary power.

Administrative Law > Agency Rulemaking

HN58 A general statement of policy is a statement by an 
administrative agency announcing motivating factors the 
agency will consider, or tentative goals toward which it 
will aim, in determining the resolution of a substantive 
question of regulation.

Administrative Law > Agency Rulemaking > Rule 
Application & Interpretation

HN59 A rule can be binding if it is applied by the agency 
in a way that indicates it is binding.

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

HN60 A binding rule is not required to undergo notice 
and comment if it is one of agency organization, 
procedure, or practice. 5 U.S.C.S. § 553(b)(A). The 
substantial impact test is the primary means by which 
courts look beyond the label procedural to determine 
whether a rule is of the type Congress thought 
appropriate for public participation. An agency rule that 
modifies substantive rights and interests can only be 
nominally procedural, and the exemption for such rules 
of agency procedure cannot apply.

Administrative Law > Agency Rulemaking > Rule 
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Application & Interpretation

HN61 Substantive rules grant rights, impose obligations, 
or produce other significant effects on private interests. 
They also narrowly constrict the discretion of agency 
officials by largely determining the issue addressed.

Administrative Law > Agency Rulemaking > Rule 
Application & Interpretation

HN62 The District of Columbia Circuit applies a more 
intricate test for distinguishing between procedural and 
substantive rules. The court first looks at the effect on 
those interests ultimately at stake in the agency 
proceeding. Hence, agency rules that impose derivative, 
incidental, or mechanical burdens upon regulated 
individuals are considered procedural, rather than 
substantive.

Administrative Law > Agency Rulemaking > Rule 
Application & Interpretation

HN63 A procedural rule generally may not encode a 
substantive value judgment or put a stamp of approval 
or disapproval on a given type of behavior, but the fact 
that the agency's decision was based on a value 
judgment about procedural efficiency does not convert 
the resulting rule into a substantive one. A corollary to 
this principle is that rules are generally considered 
procedural so long as they do not change the 
substantive standards by which the agency evaluates 
applications which seek a benefit that the agency has 
the power to provide.

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN64 The Deferred Action for Parents of Americans 
and Lawful Permanent Residents program establishes 
the substantive standards by which the agency 
evaluates applications which seek a benefit that the 
agency purportedly has the power to provide, a critical 
fact requiring notice and comment.

Administrative Law > Agency Rulemaking > Rule 
Application & Interpretation

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN65 Receipt of Deferred Action for Parents of 
Americans and Lawful Permanent Residents program 

benefits implies a stamp of approval from the 
government and encodes a substantive value judgment, 
such that the program cannot be considered procedural.

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

HN66 5 U.S.C.S. § 553(a)(2) exempts rules from notice 
and comment to the extent that there is involved a 
matter relating to public property, loans, grants, benefits, 
or contracts. To avoid carving the heart out of the notice 
provisions of § 553, the courts construe the public-
benefits exception very narrowly as applying only to 
agency action that clearly and directly relates to benefits 
as that word is used in § 553(a)(2).

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

HN67 The exemptions of matters under 5 U.S.C.S. § 
553(a)(2) relating to public benefits, could conceivably 
include virtually every activity of government. However, 
since an expansive reading of the exemption clause 
could easily carve the heart out of the notice provisions 
of § 553, it is fairly obvious that Congress did not intend 
for the exemptions to be interpreted that broadly.

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN68 The Deferred Action for Parents of Americans 
and Lawful Permanent Residents (DAPA) program does 
not clearly and directly relate to public benefits as that 
term is used in 5 U.S.C.S. § 553(a)(2). That subsection 
suggests that rulemaking requirements for agencies 
managing benefit programs are voluntarily imposed, but 
U.S. Citizenship & Immigration Service, the agency 
tasked with evaluating DAPA applications, is not an 
agency managing benefit programs. Persons who meet 
the DAPA criteria do not directly receive the kind of 
public benefit that has been recognized, or was likely to 
have been included, under this exception.

Administrative Law > Judicial Review > Standards of 
Review > Arbitrary & Capricious Standard of Review

Administrative Law > Judicial Review > Standards of 
Review > Exceeding Statutory Authority

HN69 A reviewing court shall hold unlawful and set 
aside agency action found to be arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
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law or in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right. 5 U.S.C.S. § 
706(2).

Governments > Courts > Judicial Precedent

HN70 The Fifth Circuit follows the rule that alternative 
holdings are binding precedent and not obiter dictum.

Administrative Law > Judicial Review > Standards of 
Review > Deference to Agency Statutory Interpretation

HN71 Assuming that Chevron applies, courts first ask 
whether Congress has directly addressed the precise 
question at issue.

Immigration Law > Duties & Rights of Noncitizens > Public 
Benefits

HN72 The limited ways in which illegal aliens can 
lawfully reside in the United States reflect Congress's 
concern that aliens have been applying for and 
receiving public benefits from Federal, State, and local 
governments at increasing rates, 8 U.S.C.S. § 1601(3), 
and it is a compelling government interest to enact new 
rules for eligibility and sponsorship agreements in order 
to assure that aliens be self-reliant in accordance with 
national immigration policy, § 1601(5).

Administrative Law > Judicial Review > Standards of 
Review > Deference to Agency Statutory Interpretation

Administrative Law > Agency Rulemaking > Notice & 
Comment Requirements

HN73 The fact that an agency previously reached its 
interpretation through means less formal than notice 
and comment rulemaking does not automatically 
deprive that interpretation of the judicial deference 
otherwise its due. Instead, courts consider factors such 
as the interstitial nature of the legal question, the related 
expertise of the agency, the importance of the question 
to administration of the statute, the complexity of that 
administration, and the careful consideration the agency 
has given the question over a long period of time.

Administrative Law > Judicial Review > Standards of 
Review > Deference to Agency Statutory Interpretation

HN74 Chevron deference requires the courts to accept 
an agency's reasonable construction of a statute as long 
as it is not patently inconsistent with the statutory 
scheme.

Administrative Law > Judicial Review > Standards of 

Review > Deference to Agency Statutory Interpretation

HN75 An agency construction that is manifestly contrary 
to a statutory scheme could not be persuasive under the 
test in Skidmore, a test that affords agency 
constructions less deference than does Chevron. Under 
Skidmore, an interpretation is entitled to respect only to 
the extent it has the power to persuade.

Administrative Law > Judicial Review > Standards of 
Review > Deference to Agency Statutory Interpretation

HN76 Where an interpretive rule is unreasonable, there 
is no need to decide whether Chevron or a less exacting 
standard applies.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal

Immigration Law > Asylum, Refugees & Related 
Relief > Refugee Status

Immigration Law > Asylum, Refugees & Related 
Relief > Asylum

Immigration Law > Temporary Parole

HN77 In specific and detailed provisions, the 
Immigration and Nationality Act expressly and carefully 
provides legal designations allowing defined classes of 
aliens to be lawfully present and confers eligibility for 
discretionary relief allowing aliens in deportation 
proceedings to remain in the country. Congress has 
also identified narrow classes of aliens eligible for 
deferred action, including certain petitioners for 
immigration status under the Violence Against Women 
Act of 1994, immediate family members of lawful 
permanent residents (LPRs) killed by terrorism, and 
immediate family members of LPRs killed in combat and 
granted posthumous citizenship.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

Immigration Law > Types of Immigrants > Family 
Sponsored Immigrants

Immigration Law > Types of Immigrants > Legalization of 
Noncitizens

HN78 Congress has enacted an intricate process for 
illegal aliens to derive a lawful immigration classification 
from their children's immigration status: In general, an 
applicant must (i) have a U.S. citizen child who is at 
least 21 years old, (ii) leave the United States, (iii) wait 
10 years, and then (iv) obtain one of the limited number 
of family-preference visas from a United States 
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consulate. 8 U.S.C.S. §§ 1151(b)(2)(A)(i), 
1182(a)(9)(B)(i)(II), 1201(a), 1255 Although the Deferred 
Action for Parents of Americans and Lawful Permanent 
Residents (DAPA) program does not confer the full 
panoply of benefits that a visa gives, DAPA would allow 
illegal aliens to receive the benefits of lawful presence 
solely on account of their children's immigration status 
without complying with any of the requirements, 
enumerated above, that Congress has deliberately 
imposed. The DAPA requires only that prospective 
beneficiaries have a son or daughter who is a U.S. 
citizen or lawful permanent resident, without regard to 
the age of the child, and there is no need to leave the 
United States or wait 10 years or obtain a visa. Further, 
the Immigration and Nationality Act does not contain a 
family-sponsorship process for parents of an legal 
permanent resident (LPR) child, but DAPA allows a 
parent to derive lawful presence from his child's LPR 
status.

Immigration Law > Types of Immigrants > Family 
Sponsored Immigrants

Immigration Law > Inadmissibility > Grounds for 
Inadmissibility > Noncitizens Previously Removed

HN79 Although the Attorney General has sole discretion 
to waive the 10-year reentry bar in the case of an 
immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for 
permanent residence, if it is established to the 
satisfaction of the Attorney General that the refusal of 
admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident 
spouse or parent of such alien, 8 U.S.C.S. § 
1182(a)(9)(B)(v), there is no such provision for waiving 
the reentry bar for parents of U.S. citizen or legal 
permanent resident children.

Immigration Law > Adjustment of Status > Eligibility for 
Adjustment of Status

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Cancellation of Removal

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN80 The Immigration and Nationality Act authorizes 
cancellation of removal and adjustment of status if, inter 
alia, the alien has been physically present in the United 
States for a continuous period of not less than 10 years 
immediately preceding the date of such application and 
if removal would result in exceptional and extremely 
unusual hardship to the alien's spouse, parent, or child, 

who is a citizen of the United States or an alien lawfully 
admitted for permanent residence. 8 U.S.C.S. § 
1229b(b)(1)(A). Although legal permanent resident 
status is more substantial than is lawful presence, § 
1229b(b)(1) is the most specific delegation of authority 
to the Secretary of the Department of Homeland 
Security to change the immigration classification of 
removable aliens that meet only Deferred Action for 
Parents of Americans and Lawful Permanent Residents 
program criteria and do not fit within the specific 
categories set forth in § 1229b(b)(2)-(6).

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

Immigration Law > Types of Immigrants > Family 
Sponsored Immigrants

HN81 Instead of a 10-year physical-presence period, 
the Deferred Action for Parents of Americans and 
Lawful Permanent Residents (DAPA) program grants 
lawful presence to persons who have continuously 
resided in the United States since before January 1, 
2010, and there is no requirement that removal would 
result in exceptional and extremely unusual hardship.  
Although the Secretary of the Department of Homeland 
Security has discretion to make immigration decisions 
based on humanitarian grounds, that discretion is 
conferred only for particular family relationships and 
specific forms of relief, none of which includes granting 
lawful presence, on the basis of a child's immigration 
status, to the class of aliens that would be eligible for 
DAPA.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

Business & Corporate Compliance > ... > Immigration 
Law > Enforcement of Immigration Laws > Employer 
Liabilities & Obligations

HN82 The Immigration and Nationality Act specifies 
classes of aliens eligible and ineligible for work 
authorization, including those eligible for work 
authorization and deferred action, with no mention of the 
class of persons whom the Deferred Action for Parents 
of Americans and Lawful Permanent Residents program 
would make eligible for work authorization. Congress 
forcefully made combating the employment of illegal 
aliens central to the policy of immigration law, in part by 
establishing an extensive employment verification 
system, designed to deny employment to aliens who are 
not lawfully present in the United States. 8 U.S.C.S. § 
1324a(a)(1).
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Business & Corporate Compliance > ... > Immigration 
Law > Enforcement of Immigration Laws > Employer 
Liabilities & Obligations

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN83 The Immigration and Nationality Act's careful 
employment-authorization scheme protects against the 
displacement of workers in the United States, and a 
primary purpose in restricting immigration is to preserve 
jobs for American workers. The Deferred Action for 
Parents of Americans and Lawful Permanent Residents 
program would dramatically increase the number of 
aliens eligible for work authorization, thereby 
undermining Congress's stated goal of closely guarding 
access to work authorization and preserving jobs for 
those lawfully in the country.

Immigration Law > Inadmissibility > Grounds for 
Inadmissibility > Lack of Labor Certification

HN84 8 U.S.C.S. § 1182(a)(5)(A)(i) lists among the 
classes of excludable aliens those who seek to enter the 
United States for the purpose of performing skilled or 
unskilled labor, unless the Secretary of Labor has 
determined and certified to the Secretary of State and 
the Attorney General that, (i) there are not sufficient 
workers who are able, willing, qualified (or equally 
qualified in the case of an alien described in clause (ii)) 
and available at the time of application for a visa and 
admission to the United States and at the place where 
the alien is to perform such skilled or unskilled labor, 
and (ii) the employment of such alien will not adversely 
affect the wages and working conditions of workers in 
the United States similarly employed.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN85 The Deferred Action for Parents of Americans 
and Lawful Permanent Residents (DAPA) program 
would make 4.3 million otherwise removable aliens 
eligible for lawful presence, employment authorization, 
and associated benefits, and courts must be guided to a 
degree by common sense as to the manner in which 
Congress is likely to delegate a policy decision of such 
economic and political magnitude to an administrative 
agency. DAPA undoubtedly implicates questions of 
deep economic and political significance that are central 
to this statutory scheme; had Congress wished to 
assign that decision to an agency, it surely would have 
done so expressly.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN86 The Deferred Action for Parents of Americans 
and Lawful Permanent Residents program is an 
unreasonable interpretation that is manifestly contrary to 
the Immigration and Nationality Act.

Governments > Legislation > Interpretation

HN87 The expressio unius est exclusio alterius canon of 
construction holds that to express or include one thing 
implies the exclusion of the other, or of the alternative.

Governments > Legislation > Interpretation

HN88 The expression of a term in one section of a 
statute infers that its absence in another section 
suggests intent to foreclose its implication in the latter, 
even though the statute was subject to interpretation by 
an agency.

Business & Corporate Compliance > ... > Immigration 
Law > Enforcement of Immigration Laws > Employer 
Liabilities & Obligations

HN89 8 U.S.C.S. § 1324a(h)(3) is a provision that does 
not mention lawful presence or deferred action and is 
listed as a miscellaneous definitional provision expressly 
limited to § 1324a, a section concerning the unlawful 
employment of aliens.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

Governments > Federal Government > Domestic Security

HN90 The broad grants of authority in 6 U.S.C.S. § 
202(5), 8 U.S.C.S. § 1103(a)(3), and 8 U.S.C.S. § 
1103(g)(2) cannot reasonably be construed as 
assigning decisions of vast economic and political 
significance, such as the Deferred Action for Parents of 
Americans and Lawful Permanent Residents program, 
to an agency.

Business & Corporate Compliance > ... > Immigration 
Law > Enforcement of Immigration Laws > Employer 
Liabilities & Obligations

HN91 As used in 8 U.S.C.S. § 1324a(h)(3), the term 
"unauthorized alien" means, with respect to the 
employment of an alien at a particular time, that the 
alien is not at that time either (A) an alien lawfully 
admitted for permanent residence, or (B) authorized to 
be so employed by this chapter or by the Attorney 
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General.

Governments > Legislation

HN92 Congress does not alter the fundamental details 
of a regulatory scheme in vague terms or ancillary 
provisions.

Governments > Federal Government > Domestic Security

HN93 6 U.S.C.S. § 202(5) provides that the Secretary of 
the Department of Homeland Security shall be 
responsible for establishing national immigration 
enforcement policies and priorities.

Business & Corporate 
Compliance > Immigration > Immigration Law

HN94 8 U.S.C.S. § 1103(a)(3) provides that the 
Secretary of the Department of Homeland Security shall 
establish such regulations; prescribe such forms of 
bond, reports, entries, and other papers; issue such 
instructions; and perform such other acts as he deems 
necessary for carrying out his authority under the 
provisions of this chapter.

Business & Corporate 
Compliance > Immigration > Immigration Law

HN95 8 U.S.C.S. § 1103(g)(2) provides that the 
Attorney General shall establish such regulations, 
prescribe such forms of bond, reports, entries, and other 
papers, issue such instructions, review such 
administrative determinations in immigration 
proceedings, delegate such authority, and perform such 
other acts as the Attorney General determines to be 
necessary for carrying out this section.

Administrative Law > Separation of Powers > Legislative 
Controls > Scope of Delegated Authority

HN96 Regardless of how serious the problem an 
administrative agency seeks to address, it may not 
exercise its authority in a manner that is inconsistent 
with the administrative structure that Congress enacted 
into law.

Administrative Law > Separation of Powers > Legislative 
Controls > Scope of Delegated Authority

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN97 Because Congress has directly addressed lawful 
presence and work authorizations through the 

Immigration and Nationality Act's unambiguously 
specific and intricate provisions, there is no reason to 
allow Department of Homeland Security (DHS) such 
leeway. There is no room among those specific and 
intricate provisions for the Secretary of the DHS to 
exercise discretion in selecting a different threshold for 
class-wide grants of lawful presence and work 
authorization under the Deferred Action for Parents of 
Americans and Lawful Permanent Residents program.

Governments > Legislation > Interpretation

HN98 To determine whether Congress has expressed 
its intent, courts must read the words in their context 
and with a view to their place in the overall statutory 
scheme.

Governments > Legislation > Interpretation

HN99 Applying the ordinary tools of statutory 
construction, the court must determine whether 
Congress has directly spoken to the precise question at 
issue.

Governments > Legislation > Interpretation

HN100 The fundamental canon of statutory construction 
that the words of a statute must be read in their context 
and with a view to their place in the overall statutory 
scheme.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN101 Even with special deference to the Secretary of 
the Department of Homeland Security, the Immigration 
and Nationality Act flatly does not permit the 
reclassification of millions of illegal aliens as lawfully 
present and thereby make them newly eligible for a host 
of federal and state benefits, including work 
authorization.

Business & Corporate 
Compliance > Immigration > Immigration Law

Constitutional Law > Separation of Powers

HN102 Courts must give special deference to 
congressional and executive branch policy choices 
pertaining to immigration.

Administrative Law > Separation of Powers > Legislative 
Controls

HN103 Historical practice does not, by itself, create 
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power.

Administrative Law > Separation of Powers > Legislative 
Controls > Scope of Delegated Authority

Administrative Law > Judicial Review > Standards of 
Review > Deference to Agency Statutory Interpretation

HN104 Deference is warranted only when Congress has 
left a gap for the agency to fill pursuant to an express or 
implied delegation of authority to the agency. To 
suggest, as the agency effectively does, that Chevron 
step two is implicated at any time a statute does not 
expressly negate the existence of a claimed 
administrative power is both flatly unfaithful to the 
principles of administrative law and refuted by 
precedent. Were courts to presume a delegation of 
power absent an express withholding of such power, 
agencies would enjoy virtually limitless hegemony, a 
result plainly out of keeping with Chevron and quite 
likely with the Constitution as well.

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

Immigration Law > Types of Immigrants > Family 
Sponsored Immigrants

Business & Corporate Compliance > ... > Immigration 
Law > Enforcement of Immigration Laws > Employer 
Liabilities & Obligations

HN105 The Immigration and Nationality Act prescribes 
how parents may derive an immigration classification on 
the basis of their child's status and which classes of 
aliens can achieve deferred action and eligibility for 
work authorization. The Deferred Action for Parents of 
Americans and Lawful Permanent Residents program is 
foreclosed by Congress's careful plan; the program is 
manifestly contrary to the statute.

Civil Procedure > Remedies > Injunctions > Preliminary & 
Temporary Injunctions

HN106 The issuance of a prohibitory injunction freezes 
the status quo and is intended to preserve the relative 
positions of the parties until a trial on the merits can be 
held. Preliminary injunctions commonly favor the status 
quo and seek to maintain things in their initial condition 
so far as possible until after a full hearing permits final 
relief to be fashioned.

Constitutional Law > Congressional Duties & 
Powers > Naturalization

Immigration Law > Deportation & Removal > Relief From 
Deportation & Removal > Suspension of Deportation

HN107 The Constitution requires an uniform Rule of 
Naturalization. U.S. Const. art. I, § 8, cl. 4. Congress 
has instructed that the immigration laws of the United 
States should be enforced vigorously and uniformly. 
Immigration Reform and Control Act of 1986, Pub. L. 
No. 99-603, § 115(1), 100 Stat. 3359, 3384. The United 
States Supreme Court has described immigration policy 
as a comprehensive and unified system. Partial 
implementation of the Deferred Action for Parents of 
Americans and Lawful Permanent Residents (DAPA) 
program would detract from the integrated scheme of 
regulation created by Congress, and there is a 
substantial likelihood that a geographically-limited 
injunction would be ineffective because DAPA 
beneficiaries would be free to move among states.

Constitutional Law > The Judiciary > Jurisdiction > General 
Overview

Civil Procedure > Remedies > Injunctions > Preliminary & 
Temporary Injunctions

Governments > Courts > Authority to Adjudicate

HN108 The Constitution vests the district court with the 
judicial power of the United States. U.S. Const. art. III, § 
1. That power is not limited to the district wherein the 
court sits but extends across the country. It is not 
beyond the power of a court, in appropriate 
circumstances, to issue a nationwide injunction.

Civil Procedure > Remedies > Injunctions > Preliminary & 
Temporary Injunctions

HN109 Courts should not be loath to issue injunctions of 
general applicability. The injunctive processes are a 
means of effecting general compliance with national 
policy as expressed by Congress, a public policy judges 
too must carry out, actuated by the spirit of the law and 
not begrudgingly as if it were a newly imposed fiat of a 
presidium.

Administrative Law > Separation of Powers > Legislative 
Controls > Scope of Delegated Authority

HN110 Courts expect Congress to speak clearly if it 
wishes to assign to an agency decisions of vast 
economic and political significance. Agency 
announcements to the contrary are greeted with a 
measure of skepticism.
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Opinion by: JERRY E. SMITH

Opinion

 [*146] JERRY E. SMITH, Circuit Judge:

The United States1 appeals a preliminary injunction, 

1 This opinion refers to the defendants collectively as "the 

pending trial, forbidding implementation of the Deferred 
Action for Parents of Americans and Lawful Permanent 
Residents program ("DAPA"). Twenty-six states (the 
"states"2) challenged DAPA under the Administrative 
Procedure Act ("APA") and the Take Care Clause of the 
Constitution;3 in an impressive and thorough 
Memorandum Opinion and Order issued February 16, 
2015, the district court enjoined the program on the 
ground that the states are likely to succeed on their 
claim that DAPA is subject to the APA's procedural 
requirements. Texas v. United States, 86 F. Supp. 3d 
591, 677 (S.D. Tex. 2015).4

The government appealed and moved to stay the 
injunction pending resolution of the merits. After 
extensive briefing and more than two hours of oral 
argument, a motions panel denied the stay after 
determining that the appeal was unlikely to succeed on 
its merits. Texas v. United States, 787 F.3d 733, 743 
(5th Cir. 2015). Reviewing the district court's order for 
abuse of discretion, we affirm the preliminary injunction 
because the states have standing; they have 
established a substantial likelihood of success on the 
merits of their procedural and substantive APA claims; 
and they have satisfied the other elements required for 
an injunction.5

I.

A.

In June 2012, the Department of Homeland Security 
("DHS") implemented the Deferred Action for Childhood 
Arrivals program ("DACA").6 In the DACA Memo [*147]  

United States" or "the government" unless otherwise indicated.

2 We refer to the plaintiffs collectively as "the states," but as 
appropriate we refer only to Texas because it is the only state 
that the district [**10]  court determined to have standing.

3 We find it unnecessary, at this early stage of the 
proceedings, to address or decide the challenge based on the 
Take Care Clause.

4 We cite the district court's opinion as "Dist. Ct. Op., 86 F. 
Supp. 3d at 667."

5 Our dedicated colleague has penned a careful dissent, with 
which we largely but respectfully disagree. It is well-
researched, however, and bears a careful read.

6 Memorandum from Janet Napolitano, Sec'y, Dep't of 
Homeland Sec., to David Aguilar, Acting Comm'r, U.S. 
Customs and Border Prot., et al. 1 (June 15, 2012) (the 
"DACA Memo"), http://www.dhs.gov/xlibrary/assets/s1-
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to agency heads, the DHS Secretary "set[] forth how, in 
the exercise of . . . prosecutorial discretion, [**11]  [DHS] 
should enforce the Nation's immigration laws against 
certain young people" and listed five "criteria [that] 
should be satisfied before an individual is considered for 
an exercise of prosecutorial discretion."7 The Secretary 
further instructed that "[n]o individual should receive 
deferred action . . . unless they [sic] first pass a 
background check and requests for relief . . . are to be 
decided on a case by case basis."8 Although stating that 
"[f]or individuals who are granted deferred action . . ., 
[U.S. Citizenship and Immigration Services ("USCIS")] 
shall accept applications to determine whether these 
individuals qualify for work authorization," the DACA 
Memo purported to "confer[] no substantive right, 
immigration status or pathway to citizenship."9 At least 
1.2 million persons qualify for DACA, and approximately 
636,000 applications were approved through 2014. Dist. 
Ct. Op., 86 F. Supp. 3d at 609.

In November 2014, by what is termed the "DAPA 
Memo," DHS expanded DACA by making millions more 
persons eligible for the program10 and extending "[t]he 
period for which DACA and the accompanying 
employment authorization is granted . . . to three-year 
increments, rather than the current two-year 
increments."11 The Secretary also "direct[ed] USCIS to 

exercising-prosecutorial-discretion-individuals-who-came-to-
us-as-children.pdf .

7 Id. (stating that an individual may be considered if he "[1] 
came to the United States under the age of sixteen; [2] has 
continuously resided [**12]  in the United States for a[t] least 
five years preceding [June 15, 2012] and is present in the 
United States on [June 15]; [3] is currently in school, has 
graduated from high school, has obtained a general education 
development certificate, or is an honorably discharged veteran 
of the [military]; [4] has not been convicted of a felony offense, 
a significant misdemeanor offense, multiple misdemeanor 
offenses, or otherwise poses a threat to national security or 
public safety; and [5] is not above the age of thirty").

8 Id. at 2.

9 Id. at 3.

10 Memorandum from Jeh Johnson, Sec'y, Dep't of Homeland 
Sec., to Leon Rodriguez, Dir., USCIS, et al. 3-4 (Nov. 20, 
2014), 
http://www.dhs.gov/sites/default/files/publications/14_1120_m
emo_deferred_action.pdf .

11 Id. at 3. The district court enjoined implementation of the 
following three DACA expansions, and they are included in the 

establish a process, similar to DACA," known as DAPA, 
which applies to "individuals who . . . have, [as of 
November 20, 2014], a son or daughter who is a U.S. 
citizen or lawful permanent resident" and meet five 
additional criteria.12 The Secretary stated that, 
although [*148]  "[d]eferred action does not confer any 
form of legal status in this country, [**13]  much less 
citizenship[,] it [does] mean[] that, for a specified period 
of time, an individual is permitted to be lawfully present 
in the United States."13 Of the approximately 11.3 
million illegal aliens14 in the United States, 4.3 million 

term "DAPA" in this opinion: (1) the "age restriction exclud[ing] 
those who were older than 31 on the date of the [DACA] 
announcement . . . will no longer apply," id.; (2) "[t]he period 
for which DACA and the accompanying employment 
authorization is granted will be extended to three-year 
increments, rather than the current two-year increments," id.; 
(3) "the eligibility cut-off date by which a DACA applicant must 
have been in the United States should be adjusted from June 
15, 2007 to January 1, 2010," id. at 4. Dist. Ct. Op., 86 F. 
Supp. 3d at 677-78 & n.111.

12 DAPA Memo at 4 (directing that individuals may be 
considered for deferred action if they "[1] have, on [November 
20, 2014], a son or [**14]  daughter who is a U.S. citizen or 
lawful permanent resident; [2] have continuously resided in the 
United States since before January 1, 2010; [3] are physically 
present in the United States on [November 20, 2014], and at 
the time of making a request for consideration of deferred 
action with USCIS; [4] have no lawful status on [November 20, 
2014]; [5] are not an enforcement priority as reflected in the 
November 20, 2014 Policies for the Apprehension, Detention 
and Removal of Undocumented Immigrants Memorandum; 
and [6] present no other factors that, in the exercise of 
discretion, makes the grant of deferred action inappropriate").

13 Id. at 2 (emphasis added).

14 Although HN1 "[a]s a general rule, it is not a crime for a 
removable alien to remain present in the United States," it is a 
civil offense. Arizona v. United States, 132 S. Ct. 2492, 2505, 
183 L. Ed. 2d 351 (2012); see 8 U.S.C. §§ 1182(a)(9)(B)(i), 
1227(a)(1)(A)-(B). This opinion therefore refers to such 
persons as "illegal aliens":

The usual and preferable term in [American English] is 
illegal alien. The other forms have arisen as needless 
euphemisms, and should be avoided as near-
gobbledygook. The problem with undocumented is that it 
is intended to mean, by those who use it in this phrase, 
"not having the requisite documents to enter or stay in a 
country legally." [**15]  But the word strongly suggests 
"unaccounted for" to those unfamiliar with this quasi-legal 
jargon, and it may therefore obscure the meaning.
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would be eligible for lawful presence pursuant to DAPA. 
Dist. Ct. Op., 86 F. Supp. 3d at 612 n.11, 670.

HN2 "Lawful presence" is not an enforceable right to 
remain in the United States and can be revoked at any 
time, but that classification nevertheless has significant 
legal consequences. Unlawfully present aliens are 
generally not eligible [**16]  to receive federal public 
benefits, see 8 U.S.C. § 1611, or state and local public 
benefits unless the state otherwise provides, see 8 
U.S.C. § 1621.15 But as the government admits in its 
opening brief, persons granted lawful presence pursuant 
to DAPA are no longer "bar[red] . . . from receiving 
social security retirement benefits, social security 
disability benefits, or health insurance under Part A of 
the Medicare program."16 That follows from § 
1611(b)(2)-(3), which provides that the exclusion of 
benefits in § 1611(a) "shall not apply to any benefit[s] 
payable under title[s] II [and XVIII] of the Social Security 

More than one writer has argued in favor of 
undocumented alien . . . [to] avoid[] the implication that 
one's unauthorized presence in the United States is a 
crime . . . . Moreover, it is wrong to equate illegality with 
criminality, since many illegal acts are not criminal. Illegal 
alien is not an opprobrious epithet: it describes one 
present in a country in violation of the immigration laws 
(hence "illegal").

BRYAN A. GARNER, GARNER'S DICTIONARY OF LEGAL USAGE 912 
(Oxford 3d ed. 2011) (citations omitted). And as the district 
court pointed out, "it is the term used by the Supreme Court in 
its latest pronouncement pertaining to this area of the law." 
Dist. Ct. Op., 86 F. Supp. 3d at 605 n.2 (citing Arizona v. 
United States, 132 S. Ct. 2492, 2497, 183 L. Ed. 2d 351 
(2012)). "[I]legal alien has going for it both history and well-
documented, generally accepted use." Matthew Salzwedel, 
The Lawyer's Struggle to Write, 16 SCRIBES JOURNAL OF LEGAL 

WRITING 69, 76 (2015).

15 Those provisions reflect Congress's concern that "aliens 
have been applying for and receiving public benefits from 
Federal, State, and local governments at increasing rates" and 
that HN3 "[i]t is a compelling government interest to remove 
the incentive for illegal immigration provided by [**17]  the 
availability of public benefits." 8 U.S.C. § 1601. Moreover, the 
provisions incorporate a national policy that "aliens within the 
Nation's borders not depend on public resources to meet their 
needs" and that "[s]elf-sufficiency has been a basic principle of 
United States immigration law since this country's earliest 
immigration statutes." Id.

16 Brief for Appellants at 48-49 (citing 8 U.S.C. § 1611(b)(2)-
(3)).

Act . . . to an alien who is lawfully present in the United 
States as determined by the Attorney General . . . ." 
(emphasis added). A lawfully present alien is still 
required to satisfy independent qualification criteria 
before receiving those benefits, but the grant of lawful 
presence removes the categorical bar and [*149]  
thereby makes otherwise ineligible persons eligible to 
qualify.

"Each person who applies for deferred action pursuant 
to the [DAPA] criteria . . . shall also be eligible to apply 
for work authorization for the [renewable three-year] 
period of deferred action." DAPA Memo at 4. The United 
States concedes that "[a]n alien with work authorization 
may obtain a Social Security Number," "accrue quarters 
of covered employment," and "correct wage records to 
add prior covered employment within approximately 
three years of the year in which the wages were earned 
or in limited circumstances thereafter."17 The district 
court determined—and the government does not 
dispute—"that DAPA recipients would be eligible for 
earned income tax credits once they received a Social 
Security number."18

As for state benefits, HN4 although "[a] State may 
provide that an alien who is not lawfully present in the 
United States is eligible for any State or local public 
benefit for which such alien would otherwise be 
ineligible under subsection (a)," § 1621(d), Texas has 
chosen not to issue driver's licenses to unlawfully 
present aliens.19 Texas maintains that documentation 
confirming lawful presence pursuant to DAPA would 
allow otherwise ineligible aliens to become eligible for 
state-subsidized driver's licenses. Likewise, certain 
unemployment compensation "[b]enefits are not payable 
based on services performed by an alien unless the 
alien . . . was lawfully present for purposes of 

17 Brief for Appellants at 49 (citation omitted) (citing 42 U.S.C. 
§ 405(c)(1)(B), (4), (5)(A)-(J); 8 C.F.R. § 1.3(a)(4)(vi); 20 
C.F.R. §§ 422.104(a)(2), 422.105(a)).

18 Dist. Ct. Op., 86 F. Supp. 3d at 654 n.64; see also 26 U.S.C. 
§ 32(c)(1)(E), (m) (stating that eligibility [**18]  for earned 
income tax credit is limited to individuals with Social Security 
numbers); 20 C.F.R. §§ 422.104(a)(2), 422.107(a), (e)(1).

19 Tex. Transp. Code § 521.142(a) ("An applicant who is not a 
citizen of the United States must present . . . documentation 
issued by the appropriate United States agency that 
authorizes the applicant to be in the United States before the 
applicant may be issued a driver's license." (emphasis 
added)).
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performing the services . . . ."20 Texas contends that 
DAPA recipients would also become eligible for 
unemployment insurance.
B.

The states sued to prevent DAPA's implementation on 
three grounds. First, they asserted that DAPA violated 
the procedural requirements of the APA as a 
substantive rule that did not undergo the requisite 
notice-and-comment rulemaking. See 5 U.S.C. § 553. 
Second, the states claimed that DHS lacked the 
authority to implement the program even if it followed 
the correct rulemaking process, such that DAPA was 
substantively unlawful under the APA. See 5 U.S.C. § 
706(2)(A)-(C). Third, the states urged that DAPA was an 
abrogation of the President's constitutional duty to "take 
Care that the Laws be faithfully executed." U.S. CONST. 
art. II, § 3.

The district court held that Texas has standing. It 
concluded that the state would suffer a financial injury 
by having to issue driver's licenses to DAPA 
beneficiaries at a loss. Dist. Ct. Op., 86 F. Supp. 3d at 
616-23. Alternatively, the court relied on a new theory it 
called "abdication standing": Texas had standing 
because the United States has exclusive authority over 
immigration but has refused to act in that [*150]  area. Id. 
at 636-43. The court also considered but ultimately did 
not accept the notions that Texas could [**20]  sue as 
parens patriae on behalf of citizens facing economic 
competition from DAPA beneficiaries and that the state 
had standing based on the losses it suffers generally 
from illegal immigration. Id. at 625-36.

The court temporarily enjoined DAPA's implementation 
after determining that Texas had shown a substantial 
likelihood of success on its claim that the program must 
undergo notice and comment. Id. at 677. Despite full 
briefing, the court did not rule on the "Plaintiffs' 
likelihood of success on their substantive APA claim or 
their constitutional claims under the Take Care 
Clause/separation of powers doctrine." Id. On appeal, 
the United States maintains that the states do not have 
standing or a right to judicial review and, alternatively, 
that DAPA is exempt from the notice-and-comment 
requirements. The government also contends that the 

20 Tex. Lab. Code § 207.043(a)(2) (emphasis added); see also 
HN5 26 U.S.C. § 3304(a)(14)(A) (approval of state laws 
making [**19]  compensation not payable to aliens unless they 
are "lawfully present for purposes of performing such services" 
(emphasis added)).

injunction, including its nationwide scope, is improper as 
a matter of law.
II.

HN6 "We review a preliminary injunction for abuse of 
discretion."21 A preliminary injunction should issue only 
if the states, as movants, establish

(1) a substantial likelihood of success on the merits, 
(2) a substantial threat of irreparable injury if the 
injunction is not issued, (3) that the threatened 
injury if [**21]  the injunction is denied outweighs 
any harm that will result if the injunction is granted, 
and (4) that the grant of an injunction will not 
disserve the public interest.22

"As to each element of the district court's preliminary-
injunction analysis . . . findings of fact are subject to a 
clearly-erroneous standard of review, while conclusions 
of law are subject to broad review and will be reversed if 
incorrect."23

III.

The government claims the states lack standing to 
challenge DAPA. As we will analyze, however, their 
standing is plain, based on the driver's-license 
rationale,24 so we need not address the other possible 
grounds for standing.

As HN7 the parties invoking federal jurisdiction, the 

21 Sepulvado v. Jindal, 729 F.3d 413, 417 (5th Cir. 2013).

22 Id.(quoting Byrum v. Landreth, 566 F.3d 442, 445 (5th Cir. 
2009)).

23 Id. (quoting Janvey v. Alguire, 647 F.3d 585, 591-92 (5th Cir. 
2011)).

24 We did not reach this issue in Crane v. Johnson, 783 F.3d 
244 (5th Cir. 2015). There, we concluded that neither the State 
of Mississippi nor Immigration and Customs Enforcement 
("ICE") agents and deportation officers had standing to 
challenge DACA. Id. at 255. We explicitly determined that 
Mississippi had waived the theory that Texas now advances:

In a letter brief filed after oral argument, Mississippi put 
forward three new arguments in support of its standing, 
[including] (1) the cost of issuing driver's licenses to 
DACA's beneficiaries . . . . Because Mississippi failed to 
provide evidentiary [**22]  support on these arguments 
and failed to make these arguments in their opening brief 
on appeal and below, they have been waived.

Id. at 252 n.34.
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states have the burden of establishing standing. See 
Clapper v. Amnesty Int'l USA, 133 S. Ct. 1138, 1148, 
185 L. Ed. 2d 264 (2013). They must show an injury that 
is "concrete, particularized, and actual or imminent; 
fairly traceable to the challenged action; and 
redressable by a favorable ruling." Id. at 1147 (citation 
omitted). "When a litigant is vested with a procedural 
right, that litigant has standing if there is some possibility 
that the requested relief will [*151]  prompt the injury-
causing party to reconsider the decision that allegedly 
harmed the litigant." Massachusetts v. EPA, 549 U.S. 
497, 518, 127 S. Ct. 1438, 167 L. Ed. 2d 248 (2007). 
"[T]he presence of one party with standing is sufficient 
to satisfy Article III's case-or-controversy requirement." 
Rumsfeld v. Forum for Acad. & Institutional Rights, Inc., 
547 U.S. 47, 52 n.2, 126 S. Ct. 1297, 164 L. Ed. 2d 156 
(2006).
A.

We begin by considering whether the states are entitled 
to "special solicitude" in our standing inquiry under 
Massachusetts v. EPA. They are.

The Court held that Massachusetts had standing to 
contest the EPA's decision not to regulate greenhouse-
gas emissions from new motor vehicles, which allegedly 
contributed to a rise in sea levels and a loss of the 
state's coastal land. Massachusetts v. EPA, 549 U.S. at 
526. HN8 "It is of considerable relevance that the 
party [**23]  seeking review here is a sovereign State 
and not . . . a private individual" because "States are not 
normal litigants for the purposes of invoking federal 
jurisdiction." Id. at 518.25

The Court identified two additional considerations that 
entitled Massachusetts "to special solicitude in [the 
Court's] standing analysis." Id. at 520.26 First, the Clean 

25 The dissent, throughout, cleverly refers to the states, more 
than forty times, as the "plaintiffs," obscuring the fact that they 
are sovereign states (while referring to the defendants as the 
"government"). See Dissent, passim.

26 The dissent attempts to diminish the considerable 
significance of the "special solicitude" language, which, to say 
the least, is inconvenient to the United States in its effort to 
defeat standing. The dissent protests that it is "only a single, 
isolated phrase" that "appears only once." Dissent at 9.

The dissent, however, avoids mention of the Court's 
explanation that "[i]t is of considerable relevance that the party 
seeking review here is a sovereign State." Massachusetts v. 
EPA, 549 U.S. at 518. In light of that enlargement on the 
"special solicitude" phrase, it is obvious that being a state 

Air Act created a procedural right to challenge the EPA's 
decision:

The parties' dispute turns on the proper 
construction of a congressional statute, a question 
eminently suitable to resolution in federal court. 
Congress has moreover authorized this type of 
challenge to EPA action. That authorization is of 
critical importance to the standing inquiry: 
"Congress has the power to define injuries and 
articulate chains of causation that will give rise to a 
case or controversy where none existed before." "In 
exercising this power, however, Congress must at 
the very least identify the injury it seeks to vindicate 
and relate the injury to the class [**24]  of persons 
entitled to bring suit." We will not, therefore, 
"entertain citizen suits to vindicate the public's 
nonconcrete interest in the proper administration of 
the laws."27

Second, the EPA's decision affected Massachusetts's 
"quasi-sovereign" interest in its territory:

When a State enters the Union, it surrenders 
certain sovereign [**25]  prerogatives. 
Massachusetts cannot invade Rhode Island to force 
reductions in greenhouse gas emissions, it cannot 
negotiate [*152]  an emissions treaty with China or 
India, and in some circumstances the exercise of its 
police powers to reduce in-state motor-vehicle 
emissions might well be pre-empted.

These sovereign prerogatives are now lodged in 
the Federal Government, and Congress has 
ordered EPA to protect Massachusetts (among 
others) by prescribing standards applicable to the 
"emission of any air pollutant from any class or 
classes of new motor vehicle engines, which in [the 
Administrator's] judgment cause, or contribute to, 
air pollution which may reasonably be anticipated to 
endanger public health or welfare."28

greatly matters in the standing inquiry, and it makes no 
difference, in the words of the dissent, "whether the majority 
means that states are afforded a relaxed standing inquiry by 
virtue of their statehood or whether their statehood, in [and] of 
itself, helps confer standing." Dissent at 9.

27 Massachusetts v. EPA, 549 U.S. at 516-17 (citations 
omitted).

28 Id. at 519-20 (alteration in original) (citation omitted) (quoting 
42 U.S.C. § 7521(a)(1)).
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Like Massachusetts, the instant plaintiffs—HN9 the 
states—"are not normal litigants for the purposes of 
invoking federal jurisdiction," id. at 518, and the same 
two additional factors are present. First, "[t]he parties' 
dispute turns on the proper construction of a 
congressional statute,"29 HN10 the APA, which 
authorizes challenges to "final agency action for which 
there is no other adequate remedy in a court." 5 U.S.C. 
§ 704. Similarly, the disagreement in 
Massachusetts [**26]  v. EPA concerned the 
interpretation of the Clean Air Act, which provides for 
judicial review of "final action taken[] by the 
Administrator." 42 U.S.C. § 7607(b)(1). Further, as we 
will explain, the states are within the zone of interests of 
the Immigration and Nationality Act ("INA");30 they are 
not asking us to "entertain citizen suits to vindicate the 
public's nonconcrete interest in the proper 
administration of the laws."31

HN11 In enacting the APA, Congress intended for those 
"suffering legal wrong because of agency action" to 
have judicial recourse,32 and the states fall well within 
that definition.33 The Clean Air Act's review provision is 
more specific than the APA's, but the latter is easily 
adequate to justify "special solicitude" here. The 
procedural right to challenge EPA decisions created by 
the Clean Air Act provided important support to 
Massachusetts because the challenge Massachusetts 
sought to bring—a challenge to an agency's decision 
not to act—is traditionally the type for which it is most 
difficult to establish standing and a justiciable issue.34 
Texas, by contrast, challenges DHS's affirmative 

29 Id. at 516.

30 See infra part IV.

31 Massachusetts v. EPA, 549 U.S. at 516-17 (citation 
omitted).

32 5 U.S.C. § 702.

33 See New Mexico ex rel. Richardson v. Bureau of Land 
Mgmt., 565 F.3d 683, 694, 696 n.13 (10th Cir. 2009) (holding 
that New Mexico was entitled to "special solicitude" where one 
of its claims was based on the APA); Wyoming ex rel. Crank v. 
United States, 539 F.3d 1236, 1241-42 (10th Cir. 2008) 
(holding that Wyoming was entitled to special solicitude where 
its only claim was based on the APA).

34 See Heckler v. Chaney, 470 U.S. 821, 831, 105 S. Ct. 1649, 
84 L. Ed. 2d 714 (observing that "refusals to take enforcement 
steps" generally are subject to agency discretion, and the 
"presumption is that judicial review is not available.").

decision to set guidelines for granting lawful presence to 
a broad class [**27]  of illegal aliens. HN12 Because the 
states here challenge DHS's decision to act, rather than 
its decision to remain inactive, a procedural right similar 
to that created by the Clean Air Act is not necessary to 
support standing. See 5 U.S.C. § 704.

As we will show, HN13 DAPA would have a major effect 
on the states' fiscs, causing [*153]  millions of dollars of 
losses in Texas alone, and at least in Texas, the causal 
chain is especially direct: DAPA would enable 
beneficiaries to apply for driver's licenses, and many 
would do so, resulting in Texas's injury.

Second, HN14 DAPA affects the states' "quasi-
sovereign" interests by imposing substantial pressure on 
them to change their laws, which provide for issuing 
driver's licenses to some aliens and subsidizing those 
licenses.35 HN15 "[S]tates have a sovereign interest in 
'the power to create and enforce a legal code.'" [**28] 36 
Pursuant to that interest, states may have standing 
based on (1) federal assertions of authority to regulate 
matters they believe they control,37 (2) federal 
preemption of state law,38 and (3) federal interference 
with the enforcement of state law,39 at least where "the 
state statute at issue regulate[s] behavior or provide[s] 

35 See, e.g., HN16 Tex. Transp. Code § 521.142(a) (specifying 
the requirements for licenses), .181 (providing for the issuance 
of licenses), .421(a) (setting the fees for licenses); Dist. Ct. 
Op., 86 F. Supp. 3d at 616-17 (finding that Texas subsidizes 
its licenses).

36 Tex. Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 449 
(5th Cir. 1999) (quoting Alfred L. Snapp & Son, Inc. v. Puerto 
Rico ex rel. Barez, 458 U.S. 592, 601, 102 S. Ct. 3260, 73 L. 
Ed. 2d 995 (1982)).

37 See id.

38 See, e.g., Crank, 539 F.3d at 1242; Alaska v. U.S. Dep't of 
Transp., 868 F.2d 441, 443-44, 276 U.S. App. D.C. 112 (D.C. 
Cir. 1989); Ohio ex rel. Celebrezze v. U.S. Dep't of Transp., 
766 F.2d 228, 232-33 (6th Cir. 1985); cf. Diamond v. Charles, 
476 U.S. 54, 62, 106 S. Ct. 1697, 90 L. Ed. 2d 48 (1986) 
(commenting that "a State has standing to defend the 
constitutionality of its statute" but not relying on that principle).

39 See Crank, 539 F.3d at 1241-42; Celebrezze, 766 F.2d at 
232-33; cf. Maine v. Taylor, 477 U.S. 131, 137, 106 S. Ct. 
2440, 91 L. Ed. 2d 110 (1986) (observing in another context 
that HN17 "a State clearly has a legitimate interest in the 
continued enforceability of its own statutes").
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for the administration of a state program"40 and does 
not "simply purport[] to immunize [state] citizens from 
federal law."41 Those intrusions are analogous to 
pressure to change state law.42

Moreover, these plaintiff states' interests are like 
Massachusetts's [**29]  in ways that implicate the same 
sovereignty concerns. When the states joined the union, 
they surrendered some of their sovereign prerogatives 
over immigration.43 They cannot establish their own 
classifications of aliens,44 just as "Massachusetts 
cannot invade Rhode Island to force reductions in 
greenhouse gas emissions [and] cannot negotiate an 
emissions treaty with China or India."45 The states may 
not be able to discriminate against subsets of aliens in 
their driver's license programs without running afoul of 
preemption or the Equal Protection Clause;46 similarly, 
"in some circumstances[, Massachusetts's] exercise of 
its police powers to reduce in-state motor-vehicle 
emissions might well be pre-empted."47 [*154]  Both 
these plaintiff states and Massachusetts now rely on the 
federal government to protect their interests.48 These 
parallels confirm that DAPA affects the states' "quasi-
sovereign" interests.

The significant opinion in Arizona State Legislature v. 
Arizona Independent Redistricting Commission, 135 S. 
Ct. 2652, 192 L. Ed. 2d 704 (2015), announced shortly 

40 Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d 253, 269 (4th 
Cir. 2011).

41 Id. at 270.

42 See Crank, 539 F.3d at 1241-42 (reasoning that Wyoming 
was entitled to "special solicitude" where its asserted injury 
was interference with the enforcement of state law).

43 See generally Arizona v. United States, 132 S. Ct. at 2498-
2501.

44 See Villas at Parkside Partners v. City of Farmers Branch, 
726 F.3d 524, 536 (5th Cir. 2013) (en banc).

45 Massachusetts v. EPA, 549 U.S. at 519.

46 The Ninth Circuit has suggested that, see Ariz. Dream Act 
Coal. v. Brewer, 757 F.3d 1053, 1061-67 (9th Cir. 2014), but 
we need not decide the issue.

47 Massachusetts v. EPA, 549 U.S. at 519.

48 See id.

before oral argument herein, reinforces that conclusion. 
The Court held that the Arizona Legislature had 
standing to sue in response to a ballot initiative 
that [**30]  removed its redistricting authority and vested 
it instead in an independent commission. Id. at 2665-66. 
The Court emphasized that the legislature was "an 
institutional plaintiff asserting an institutional injury" to 
what it believed was its constitutional power to regulate 
elections. Id. at 2664. So too are the states asserting 
institutional injury to their lawmaking authority. The 
Court also cited Massachusetts v. EPA as opining that 
the state in that case was "entitled to special solicitude 
in our standing analysis." Id. at 2664-65 n.10 (quoting 
Massachusetts v. EPA, 549 U.S. at 520).

The United States suggests that three presumptions 
against standing apply here. The first is a presumption 
that a plaintiff lacks standing to challenge decisions to 
confer benefits on, or not to prosecute, a third party. But 
the cases the government cites for that proposition 
either did not involve standing;49 concerned only 
nonprosecution (as distinguished from both 
nonprosecution and the conferral of benefits);50 or 
merely reaffirmed that a plaintiff must satisfy the 
standing requirements.51

The second presumption is against justiciability in the 
immigration context. None of the cases the government 
cites involved standing52 and include [**31]  only general 
language about the government's authority over 
immigration; without a specific discussion of standing, 
they are of limited relevance.53

49 See Chaney, 470 U.S. at 823; United States v. Cox, 342 
F.2d 167, 170 (5th Cir. 1965) (en banc).

50 See Linda R.S. v. Richard D., 410 U.S. 614, 615-16, 93 S. 
Ct. 1146, 35 L. Ed. 2d 536 (1973).

51 See Henderson v. Stalder, 287 F.3d 374, 384 (5th Cir. 2002) 
(Jones, J., concurring).

52 See Arizona v. United States, 132 S. Ct. at 2497; Sure-Tan, 
Inc. v. NLRB, 467 U.S. 883, 886, 104 S. Ct. 2803, 81 L. Ed. 2d 
732 (1984); Plyler v. Doe, 457 U.S. 202, 205, 102 S. Ct. 2382, 
72 L. Ed. 2d 786 (1982); Fiallo v. Bell, 430 U.S. 787, 788, 97 
S. Ct. 1473, 52 L. Ed. 2d 50 (1977); Mathews v. Diaz, 426 
U.S. 67, 69, 96 S. Ct. 1883, 48 L. Ed. 2d 478 (1976). In the 
other case the government cites, "we assume[d], without 
deciding, that the plaintiffs have standing." Texas v. United 
States, 106 F.3d 661, 664 n.2 (5th Cir. 1997).

53 We address justiciability in part V.B, infra.
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The third presumption is that "[t]he [Supreme] Court's 
standing analysis . . . has been 'especially rigorous 
when reaching the merits of the dispute would force [the 
Court] to decide whether an action taken by one of the 
other two branches of the Federal Government was 
unconstitutional.'"54 We decide this appeal, however, 
without resolving the constitutional claim.

Therefore, the states are entitled to "special solicitude" 
in the standing inquiry. We stress that our decision is 
limited to these facts. In particular, the direct, substantial 
pressure directed at the states and [*155]  the fact that 
they have surrendered some of their control over 
immigration to the federal government mean this case is 
sufficiently similar to Massachusetts v. EPA, but 
pressure to change state law may not be enough—by 
itself—in other situations.
B.

At least one state—Texas—has [**32]  satisfied the first 
standing requirement by demonstrating that it would 
incur significant costs in issuing driver's licenses to 
DAPA beneficiaries. Under current state law, licenses 
issued to beneficiaries would necessarily be at a 
financial loss. HN18 The Department of Public Safety 
"shall issue" a license to a qualified applicant. TEX. 
TRANSP. CODE § 521.181. A noncitizen "must present 
. . . documentation issued by the appropriate United 
States agency that authorizes the applicant to be in the 
United States." Id. § 521.142(a).

If permitted to go into effect, DAPA would enable at 
least 500,000 illegal aliens in Texas55 to satisfy that 
requirement with proof of lawful presence56 or 
employment authorization.57 Texas subsidizes its 

54 Ariz. State Legislature, 135 S. Ct. at 2665 n.12 (final 
alteration in original) (quoting Raines v. Byrd, 521 U.S. 811, 
819-20, 117 S. Ct. 2312, 138 L. Ed. 2d 849 (1997)).

55 See Dist. Ct. Op., 86 F. Supp. 3d at 616.

56 See TEX. DEP'T OF PUB. SAFETY, VERIFYING LAWFUL PRESENCE 
4 (2013), 
https://www.txdps.state.tx.us/DriverLicense/documents/verifyin
gLawfulPresence.pdf (listing an acceptable document for a 
"Person granted deferred action" as "Immigration 
documentation with an alien number or I-94 number"); DAPA 
Memo at 2 ("Deferred action . . . means that, for a specified 
period of time, an individual is permitted [**33]  to be lawfully 
present in the United States.").

57 See TEX. DEP'T OF PUB. SAFETY, supra note 56, at 3 (stating 

licenses and would lose a minimum of $130.89 on each 
one it issued to a DAPA beneficiary.58 Even a modest 
estimate would put the loss at "several million dollars." 
Dist. Ct. Op., 86 F. Supp. 3d at 617.

Instead of disputing those figures, the United States 
claims that the costs would be offset by other benefits to 
the state. It theorizes that, because DAPA beneficiaries 
would be eligible for licenses, they would register their 
vehicles, generating income for the state, and buy auto 
insurance, reducing [**34]  the expenses associated with 
uninsured motorists. The government suggests 
employment authorization would lead to increased tax 
revenue and decreased reliance on social services.

Even if the government is correct, that does not negate 
Texas's injury, because we consider only those 
offsetting benefits that are of the same type and arise 
from the same transaction as the costs.59 HN19 "Once 
injury is shown, no attempt [*156]  is made to ask 

that an "Employment Authorization Document" is sufficient 
proof of lawful presence); Dist. Ct. Op., 86 F. Supp. 3d at 616 
n.14 (explaining that "[e]mployment authorization" is "a benefit 
that will be available to recipients of DAPA").

58 See Dist. Ct. Op., 86 F. Supp. 3d at 617. Some of those 
costs are directly attributable to the United States. Under the 
REAL ID Act of 2005, Pub. L. No. 109-13, div. B, 119 Stat. 302 
(codified as amended in scattered sections of Titles 8 and 49 
U.S.C.), Texas must verify each applicant's immigration status 
through DHS, see 6 C.F.R. § 37.11(g), .13(b)(1), or the state's 
licenses will no longer be valid for a number of purposes, 
including commercial air travel without a secondary form of 
identification, REAL ID Enforcement in Brief, U.S. DEPARTMENT 

OF HOMELAND SECURITY (July 27, 2015), 
http://www.dhs.gov/real-id-enforcement-brief . Texas pays an 
average of 75¢ per applicant to comply with that mandate. See 
Dist. Ct. Op., 86 F. Supp. 3d at 617.

59 See, e.g., L.A. Haven Hospice, Inc. v. Sebelius, 638 F.3d 
644, 656-59 (9th Cir. 2011) (holding that a hospice had 
standing to challenge a regulation that allegedly increased its 
costs in some ways even though the regulation may have 
saved it money in other ways or in other fiscal years); Sutton 
v. St. Jude Med. S.C., Inc., 419 F.3d 568, 570-75 (6th Cir. 
2005) (concluding that a patient had standing to sue 
designers, manufacturers, and distributors of a medical device 
implanted in his body because it allegedly increased risk of 
medical problems even though it had not malfunctioned and 
had benefited him); Markva v. Haveman, 317 F.3d 547, 557-
58 (6th Cir. 2003) (deciding that [**35]  grandparents had 
standing to challenge a requirement that they pay more for 
Medicaid benefits than would similarly situated parents, even 
though the grandparents may have received more of other 
types of welfare benefits).
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whether the injury is outweighed by benefits the plaintiff 
has enjoyed from the relationship with the defendant. 
Standing is recognized to complain that some particular 
aspect of the relationship is unlawful and has caused 
injury."60 "Our standing analysis is not an accounting 
exercise . . . ."61

The one case in which we concluded that the costs of a 
challenged program were offset by the benefits involved 
a much tighter nexus. In Henderson, 287 F.3d at 379-
81, we determined that taxpayers lacked standing to 
challenge a Louisiana law authorizing a license plate 
bearing a pro-life message, reasoning that the plaintiffs 
had not shown that the program would use their tax 
dollars, because the extra fees paid by drivers who 
purchased the plates could have covered the associated 
expenses. The costs and benefits arose out of the same 
transaction, so the plaintiffs had not demonstrated 
injury.

Here, none of the benefits the government identifies is 
sufficiently connected to the costs to qualify as an offset. 
The only benefits that are conceivably relevant are the 
increase in vehicle registration and the decrease in 
uninsured motorists, but even those are based on the 
independent [**36]  decisions of DAPA beneficiaries and 
are not a direct result of the issuance of licenses. 
Analogously, the Third Circuit held that sports leagues 
had standing to challenge New Jersey's decision to 
license sports gambling, explaining that damage to the 
leagues' reputations was a cognizable injury despite 
evidence that more people would have watched sports 
had betting been allowed. NCAA, 730 F.3d at 222-24. 
The diminished public perception of the leagues and the 
greater interest in sports were attributable to the 
licensing plan but did not arise out of the same 
transaction and so could not be compared.

In the instant case, the states have alleged an injury, 
and the government predicts that the later decisions of 
DAPA beneficiaries would produce offsetting benefits. 
Weighing those costs and benefits is precisely the type 
of "accounting exercise," id. at 223, in which we cannot 
engage. Texas has shown injury.
C.

Texas has satisfied the second standing requirement by 

60 13A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND 

PROCEDURE § 3531.4, at 147 (3d ed. 2015) (footnote omitted).

61 NCAA v. Governor of N.J., 730 F.3d 208, 223 (3d Cir. 2013).

establishing that its injury is "fairly traceable" to DAPA. It 
is undisputed that DAPA would enable beneficiaries to 
apply for driver's licenses, and there is little doubt that 
many would do so because driving is a practical 
necessity in most of the state.

The [**37]  United States urges that Texas's injury is not 
cognizable, because the state could avoid injury by not 
issuing licenses to illegal aliens or by not subsidizing its 
licenses. Although Texas could avoid financial loss by 
requiring applicants to pay the full costs of licenses, it 
could not avoid injury altogether. HN20 "[S]tates have a 
sovereign interest in 'the power to create and enforce a 
legal code,'"62 and the possibility that a plaintiff could 
avoid injury [*157]  by incurring other costs does not 
negate standing.63

Indeed, treating the availability of changing state law as 
a bar to standing [**38]  would deprive states of judicial 
recourse for many bona fide harms. For instance, under 
that theory, federal preemption of state law could never 
be an injury, because a state could always change its 
law to avoid preemption. But courts have often held that 
states have standing based on preemption.64 And 
states could offset almost any financial loss by raising 
taxes or fees. The existence of that alternative does not 
mean they lack standing.

Relying primarily on Pennsylvania v. New Jersey, 426 
U.S. 660, 96 S. Ct. 2333, 49 L. Ed. 2d 124 (1976) (per 
curiam), the United States maintains that Texas's injury 
is self-inflicted because the state voluntarily chose to 

62 Tex. Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 449 
(5th Cir. 1999) (quoting Alfred L. Snapp & Son, Inc. v. Puerto 
Rico ex rel. Barez, 458 U.S. 592, 601, 102 S. Ct. 3260, 73 L. 
Ed. 2d 995 (1982)).

63 See Texas v. United States, 497 F.3d 491, 497 (5th Cir. 
2007). The dissent theorizes that if "forcing Texas to change 
its laws would be an injury because states have a 'sovereign 
interest in the "power to create and enforce a legal code,"'" 
then Pennsylvania v. New Jersey, 426 U.S. 660, 96 S. Ct. 
2333, 49 L. Ed. 2d 124 (1976) (per curiam), must be wrongly 
decided. Dissent at 12 n.16. The dissent posits that 
Pennsylvania (there) and Texas (here) faced pressure to 
change their laws, so their Article III standing vel non must be 
the same. But the dissent ignores a key distinction between 
Pennsylvania v. New Jersey and the instant case: As we 
explain below, the pressure that Pennsylvania faced to change 
its laws was self-inflicted; Texas's is not.

64 See, e.g., Crank, 539 F.3d at 1242; Alaska, 868 F.2d at 443-
44; Celebrezze, 766 F.2d at 232-33.
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base its driver's license policies on federal immigration 
law. In Pennsylvania v. New Jersey, id. at 664, 666, the 
Court held that several states lacked standing to contest 
other states' laws taxing a portion of nonresidents' 
incomes. The plaintiff states alleged that the defendant 
states' taxes injured them because the plaintiffs gave 
their residents credits for taxes paid to other states, so 
the defendants' taxes increased the amount of those 
credits, causing the plaintiffs to lose revenue. Id. at 663. 
The Court flatly rejected that theory of standing:

In neither of the suits at bar has the defendant 
State inflicted any injury upon the plaintiff [**39]  
States through the imposition of the [challenged 
taxes]. The injuries to the plaintiffs' fiscs were self-
inflicted, resulting from decisions by their respective 
state legislatures. Nothing required Maine, 
Massachusetts, and Vermont to extend a tax credit 
to their residents for income taxes paid to New 
Hampshire, and nothing prevents Pennsylvania 
from withdrawing that credit for taxes paid to New 
Jersey. No State can be heard to complain about 
damage inflicted by its own hand.

Id. at 664.

The more recent decision in Wyoming v. Oklahoma, 502 
U.S. 437, 112 S. Ct. 789, 117 L. Ed. 2d 1 (1992), also 
informs our analysis. There, the Court held that 
Wyoming had standing to challenge an Oklahoma law 
requiring some Oklahoma power plants to burn at least 
10% Oklahoma-mined coal. Id. at 447. The Court 
explained that Wyoming taxed the extraction of coal in 
the state and that Oklahoma's law reduced demand for 
that coal and Wyoming's corresponding revenue. Id. 
The Court emphasized that the case involved an 
"undisputed" "direct injury in the form of a loss of 
specific tax revenues." Id. at 448. It rejected Oklahoma's 
contention "that Wyoming is not itself engaged in the 
commerce affected, is not affected as a consumer, and 
thus has not suffered the type of direct injury cognizable 
in a Commerce Clause action," id. [**40] , [*158]  
concluding that Wyoming's loss of revenue was 
sufficient, id. at 448-50. The Court did not cite 
Pennsylvania v. New Jersey or discuss the theory that 
Wyoming's injury was self-inflicted.

Both the Pennsylvania v. New Jersey plaintiffs and 
Wyoming structured their laws in ways that meant their 
finances would have been affected by changes in other 
states' laws. Because the tax credits in Pennsylvania v. 
New Jersey were based on taxes paid to other states, 
any tax increases in other states would have decreased 

the plaintiffs' revenues, and any tax cuts would have 
had the opposite effect. Analogously, Wyoming's tax 
was based on the amount of coal extracted there, so 
any policies in other states that decreased demand for 
that coal would have diminished Wyoming's revenues, 
and any policies that bolstered demand would have had 
the opposite effect.

In other words, the schemes in both cases made the 
plaintiff states' finances dependent on those of third 
parties—either resident taxpayers or coal companies—
which in turn were affected by other states' laws. The 
issues in Pennsylvania v. New Jersey and Wyoming v. 
Oklahoma were thus similar to the question here, but 
the Court announced different results. The two cases 
are readily distinguishable, however, [**41]  and, based 
on two considerations, Wyoming v. Oklahoma directs 
our decision.

First, Texas and Wyoming sued in response to major 
changes in the defendant states' policies. Texas sued 
after the United States had announced DAPA, which 
could make at least 500,000 illegal aliens eligible for 
driver's licenses and cause millions of dollars of losses; 
Wyoming sued after Oklahoma had enacted a law that 
cost Wyoming over $1 million in tax revenues. See id. at 
445-46 & n.6. Conversely, the Pennsylvania v. New 
Jersey plaintiffs sued not because of a change in the 
defendant states' laws but because they believed that 
Austin v. New Hampshire, 420 U.S. 656, 95 S. Ct. 1191, 
43 L. Ed. 2d 530 (1975), had rendered the defendants' 
laws unconstitutional. See Pennsylvania v. New Jersey, 
426 U.S. at 661-63. The fact that Texas sued in 
response to a significant change in the defendants' 
policies shows that its injury is not self-inflicted.

Second, the plaintiffs' options for accomplishing their 
policy goals were more limited in this case and in 
Wyoming v. Oklahoma than in Pennsylvania v. New 
Jersey. Texas seeks to issue licenses only to those 
lawfully present in the United States, and the state is 
required to use federal immigration classifications to do 
so. See Villas at Parkside Partners, 726 F.3d at 536. 
Likewise, Wyoming sought to tax the extraction of coal 
and had no way to avoid being affected by other states' 
laws that reduced demand for that coal. [**42] 65

65 It follows that the dissent's unsubstantiated claim that 
"Pennsylvania, like Texas, tied its law to that of another 
sovereign, whereas Wyoming did not" (emphasis added), is 
obvious error. Dissent at 12 n.16. The dissent ignores our 
explication of Texas's and Wyoming's policy goals. We do not 
assert that those states cannot change their laws to avoid 
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 [*159] By way of contrast, the plaintiff states in 
Pennsylvania v. New Jersey could have achieved their 
policy goal in myriad ways, such as basing their tax 
credits on residents' out-of-state incomes instead of on 
taxes actually paid to other states. That alternative 
would have achieved those plaintiffs' goal of allowing 
their residents to avoid double taxation of their out-of-
state incomes, but it would not have tied the plaintiffs' 
finances to other states' laws. The fact that Texas 
had [**44]  no similar option means its injury is not self-
inflicted.

The decision in Amnesty International supports this 
conclusion: The Court held that the plaintiffs lacked 
standing to challenge a provision of the Foreign 
Intelligence Surveillance Act authorizing the interception 
of certain electronic communications. Amnesty Int'l, 133 
S. Ct. at 1155. The plaintiffs alleged that they had been 
forced to take costly steps to avoid surveillance, such as 
traveling to meet in person and not discussing certain 
topics by email or phone. Id. at 1150-51. The Court held 
that any such injuries were self-inflicted, id. at 1152-53, 
reasoning that HN21 plaintiffs "cannot manufacture 
standing merely by inflicting harm on themselves based 

injury from changes in the laws of another state. Rather, we 
demonstrate that Texas and Wyoming cannot both change 
their laws to avoid injury from amendments to another 
sovereign's laws and achieve their policy goals.

For example, although, as we have said but the dissent 
overlooks, Wyoming easily could have avoided injury from 
changes in Oklahoma's laws by abandoning entirely its tax on 
coal extraction, it would have surrendered its policy goal of 
taxing extraction in the first place. Similarly, Texas could avoid 
financial loss by increasing fees, not subsidizing its licenses, 
or perhaps not issuing licenses to lawfully present aliens, but 
the consequence would be that by taking those actions Texas 
would have abandoned its fully permissible policy goal of 
providing subsidized licenses only to those who are lawfully 
present in the United [**43]  States—a policy that, as we have 
repeatedly pointed out, Texas instituted well before the 
Secretary designed DACA or DAPA.

In essence, the dissent would have us issue the following edict 
to Texas: "You may avoid injury to the pursuit of your policy 
goals—injury resulting from a change in federal immigration 
law—by changing your laws to pursue different goals or 
eliminating them altogether. Therefore, your injuries are self-
inflicted." Presumably the dissent would have liked for the 
Supreme Court to have issued a similar edict to Wyoming, 
which sought to tax the extraction of coal and had no way both 
to continue taxing extraction and to avoid being affected by 
Oklahoma's laws that reduced demand for that coal. See 
Dissent at 12-13.

on their fears of hypothetical future harm that is not 
certainly impending." Id. at 1151 (citing Pennsylvania v. 
New Jersey, 426 U.S. at 664). "If the law were 
otherwise, an enterprising plaintiff would be able to 
secure a lower standard for Article III standing simply by 
making an expenditure based on a nonparanoid fear." 
Id.

By way of contrast, there is no allegation that Texas 
passed its driver's license law to manufacture standing. 
The legislature enacted the law one year before DACA 
and three years before DAPA was announced,66 and 
there is no hint that the state anticipated a change in 
immigration policy—much [**45]  less a change as 
sweeping and dramatic as DAPA. Despite the dissent's 
bold suggestion that Texas's license-plate-cost injury "is 
entirely manufactured by Plaintiffs for this case," Dissent 
at 12, the injury is not self-inflicted.

In addition to its notion that Texas could avoid injury, the 
government theorizes that Texas's injury is not fairly 
traceable to DAPA because it is merely an incidental 
and attenuated consequence of the program. But 
Massachusetts v. EPA establishes that the causal 
connection is adequate. Texas is entitled to the same 
"special solicitude" as was Massachusetts, and the 
causal link is even closer here.

For Texas to incur injury, DAPA beneficiaries would 
have to apply for driver's licenses as a consequence of 
DHS's action, and it is apparent that many would do so. 
For Massachusetts's injury to have occurred, individuals 
would have had to drive [*160]  less fuel-efficient cars as 
a result of the EPA's decision, and that would have had 
to contribute meaningfully to a rise in sea levels, 
causing the erosion of the state's shoreline. See 
Massachusetts v. EPA, 549 U.S. at 523. There was 
some uncertainty about [**46]  whether the EPA's 
inaction was a substantial cause of the state's harm, 
considering the many other emissions sources 
involved.67 But the Court held that Massachusetts had 
satisfied the causation requirement because the 
possibility that the effect of the EPA's decision was 

66 See Certain State Fiscal Matters; Providing Penalties, ch. 4, 
sec. 72.03, § 521.101(f-2), 2011 Tex. Gen. Laws 5254, 5344 
(codified at Tex. Transp. Code § 521.142(a)).

67 See Massachusetts v. EPA, 549 U.S. at 523-24; id. at 540-
45 (Roberts, C.J., dissenting) (questioning whether 
Massachusetts had lost land at all as a result of climate 
change and whether the EPA's decision had contributed 
meaningfully to any erosion).
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minor did not negate standing, and the evidence 
showed that the effect was significant in any event. Id. 
at 524-25.

This case raises even less doubt about causation, so 
the result is the same. The matters in which the 
Supreme Court held that an injury was not fairly 
traceable to the challenged law reinforce this 
conclusion. In some of them, the independent act of a 
third party was a necessary condition of the harm's 
occurrence, and it was uncertain whether the third party 
would take the required step.68 Not so here.

DAPA beneficiaries have strong incentives to obtain 
driver's licenses, and it is hardly speculative that many 
would do so if they became eligible. In other cases, in 
which there was insufficient proof of causation, several 
factors potentially contributed to the injury, and the 
challenged policy likely played a minor role.69

68 See, e.g., Amnesty Int'l, 133 S. Ct. at 1147-50 (explaining 
that, for a provision of the Foreign Intelligence Surveillance Act 
to have resulted in the monitoring of the plaintiffs' 
communications, the Attorney General and the Director of 
National Intelligence would [**47]  have had to authorize the 
collection of the communications, the Foreign Intelligence 
Surveillance Court would have had to approve the 
government's request, and the government would have had to 
intercept the communications successfully); Whitmore v. 
Arkansas, 495 U.S. 149, 156-60, 110 S. Ct. 1717, 109 L. Ed. 
2d 135 (1990) (reasoning that, for a death-row inmate's 
decision not to appeal to have harmed the plaintiff, who was 
another death row inmate, the court hearing any appeal would 
have had to rule in a way favorable to the plaintiff).

69 See, e.g., Already, LLC v. Nike, Inc., 133 S. Ct. 721, 731, 
184 L. Ed. 2d 553 (2013) (rejecting the theory "that a market 
participant is injured for Article III purposes whenever a 
competitor benefits from something allegedly unlawful—
whether a trademark, the awarding of a contract, a landlord-
tenant arrangement, or so on."); McConnell v. FEC, 540 U.S. 
93, 228, 124 S. Ct. 619, 157 L. Ed. 2d 491 (2003) 
(commenting that the plaintiffs, candidates for public office, 
were unable to compete not because of increased hard-money 
limits but instead because of their personal [**48]  decisions 
not to accept large contributions), overruled on other grounds 
by Citizens United v. FEC, 558 U.S. 310, 130 S. Ct. 876, 175 
L. Ed. 2d 753 (2010); Allen v. Wright, 468 U.S. 737, 756-59, 
104 S. Ct. 3315, 82 L. Ed. 2d 556 (1984) (observing that any 
lack of opportunity for the plaintiffs' children to attend racially 
integrated public schools was attributable not only to tax 
exemptions for discriminatory private schools but also to the 
decisions of private-school administrators and other parents), 
abrogated on other grounds by Lexmark Int'l, Inc. v. Static 
Control Components, Inc., 134 S. Ct. 1377, 188 L. Ed. 2d 392 

Far from playing an insignificant role, DAPA would be 
the primary cause and likely the only one. Without the 
program, there would be little risk of a dramatic increase 
in the costs of the driver's-license program. This case is 
far removed from those in which the Supreme Court has 
held an injury to be too incidental or attenuated. Texas's 
injury is fairly traceable to DAPA.

 [*161] D.

Texas has satisfied the third standing requirement, 
redressability. Enjoining DAPA based on the procedural 
APA claim could prompt DHS to reconsider the 
program, which is all a plaintiff must show when 
asserting a procedural right. See id. at 518. And 
enjoining DAPA based on the substantive APA claim 
would prevent Texas's injury altogether.
E.

The United States submits that Texas's theory of 
standing is flawed because it has no principled limit. 
In [**49]  the government's view, if Texas can challenge 
DAPA, it could also sue to block a grant of asylum to a 
single alien or any federal policy that adversely affects 
the state, such as an IRS revenue ruling that decreases 
a corporation's federal taxable income and 
corresponding state franchise-tax liability.

The flaw in the government's reasoning is that 
Massachusetts v. EPA entailed similar risks, but the 
Court still held that Massachusetts had standing. Under 
that decision, Massachusetts conceivably could 
challenge the government's decision to buy a car with 
poor fuel efficiency because the vehicle could contribute 
to global warming. The state might be able to contest 
any federal action that prompts more travel. Or it 
potentially could challenge any change in federal policy 
that indirectly results in greenhouse-gas emissions, 
such as a trade-promotion program that leads to more 
shipping. One of the dissenting Justices in 
Massachusetts v. EPA criticized the decision on that 
ground,70 but the majority found those concerns 
unpersuasive, just as they are here.

After Massachusetts v. EPA, the answer to those [**50]  
criticisms is that there are other ways to cabin policy 

(2014).

70 See Massachusetts v. EPA, 549 U.S. at 546 (Roberts, C.J., 
dissenting) ("Every little bit helps, so Massachusetts can sue 
over any little bit.").
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disagreements masquerading as legal claims.71 First, a 
state that has standing still must have a cause of action. 
Even the APA—potentially the most versatile tool 
available to an enterprising state—imposes a number of 
limitations. A state must be defending concerns that are 
"arguably within the zone of interests to be protected or 
regulated by the statute or constitutional guarantee in 
question."72 It is unclear whether a state dissatisfied 
with an IRS revenue ruling would be defending such an 
interest. Moreover, HN22 judicial review is unavailable 
where the statute precludes it or the matter is committed 
to agency discretion. 5 U.S.C. § 701(a). Because of 
those restrictions, a state would have limited ability to 
challenge many asylum determinations. See 8 U.S.C. § 
1252(b)(4)(D). Further, numerous policies that adversely 
affect states either are not rules at all or are exempt 
from the notice-and-comment requirements. See 
generally 5 U.S.C. § 553.

Second, the standing requirements would preclude 
much of the litigation the government describes. For 
example, it would be difficult to establish standing to 
challenge a grant of asylum to a single alien based on 
the driver's-license theory. The state must allege an 
injury that has [*162]  already occurred or is "certainly 
impending";73 it is easier to demonstrate that some 
DAPA beneficiaries would apply for licenses than it is to 
establish that a particular alien would. And causation 
could be a substantial obstacle. Although the district 
court's calculation of Texas's loss from DAPA was 
based largely on the need to hire employees, purchase 
equipment, and obtain office space,74 those steps would 
be unnecessary to license one additional person.

Third, our determination that Texas has standing is 

71 The dissent responds to this by asserting that "[t]he 
majority's observation that this suit involves 'policy 
disagreements masquerading as legal claims' is also telling." 
Dissent at 22. That of course is not what our sentence (which 
is not a description [**51]  of the suit at hand) says at all.

72 Clarke v. Sec. Indus. Ass'n, 479 U.S. 388, 396, 107 S. Ct. 
750, 93 L. Ed. 2d 757 (1987) (quoting Ass'n of Data Process-
ing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153, 90 S. Ct. 
827, 25 L. Ed. 2d 184 (1970)).

73 Amnesty Int'l, 133 S. Ct. at 1147 (emphasis omitted) 
(quoting Defs. of Wildlife, 504 U.S. at 565 n.2).

74 See Dist. Ct. Op., 86 F. Supp. 3d at 616-17 (discussing the 
potential loss and citing a portion of a declaration addressing 
those expenses).

based in part on the "special solicitude" we afford it 
under Massachusetts v. EPA as reinforced by Arizona 
State Legislature. HN23 To be entitled to that 
presumption, a state likely must be exercising a 
procedural right created by Congress and protecting a 
"quasi-sovereign" [**52]  interest. See Massachusetts v. 
EPA, 549 U.S. at 520. Those factors will seldom exist. 
For instance, a grant of asylum to a single alien would 
impose little pressure to change state law. Without 
"special solicitude," it would be difficult for a state to 
establish standing, a heavy burden in many of the 
government's hypotheticals.

Fourth, as a practical matter, it is pure speculation that a 
state would sue about matters such as an IRS revenue 
ruling. Though not dispositive of the issue, the absence 
of any indication that such lawsuits will occur suggests 
the government's parade of horribles is unfounded,75 
and its concerns about the possible future effects of 
Texas's theory of standing do not alter our conclusion. 
The states have standing.
IV.

HN24 Because the states are suing under the APA, they 
"must satisfy not only Article III's standing requirements, 
but an additional test: The interest [they] assert[] must 
be 'arguably within the zone of interests to be protected 
or regulated by the statute' that [they] say[] was 
violated."76 That "test [**53]  . . . 'is not meant to be 
especially demanding'" and is applied "in keeping with 
Congress's 'evident intent' when enacting the APA 'to 
make agency action presumptively reviewable.'"77

The Supreme Court "ha[s] always conspicuously 
included the word 'arguably' in the test to indicate that 
the benefit of any doubt goes to the plaintiff," and "[w]e 
do not require any 'indication of congressional purpose 
to benefit the would-be plaintiff.'"78 "The test forecloses 
suit only when a plaintiff's 'interests are so marginally 

75 See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. 
EEOC, 132 S. Ct. 694, 710, 181 L. Ed. 2d 650 (2012) (stating, 
in response to an alleged "parade of horribles," that "[t]here 
will be time enough to address . . . other circumstances" in 
future cases without altering the Court's present conclusion).

76 Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 
Patchak, 132 S. Ct. 2199, 2210, 183 L. Ed. 2d 211 (2012) 
(quoting Data Processing, 397 U.S. at 153).

77 Id. (quoting Sec. Indus. Ass'n, 479 U.S. at 399).

78 Id. (quoting Sec. Indus. Ass'n, 479 U.S. at 399-400).
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related to or inconsistent with the purposes implicit in 
the statute that it cannot reasonably be assumed that 
Congress intended to permit the suit.'"79

 [*163] The interests the states seek to protect fall within 
the zone of interests of the INA.80 HN25 "The 
pervasiveness of federal regulation does not diminish 
the importance of immigration policy to the States," 
which "bear[] many of the consequences of unlawful 
immigration." Arizona v. United States, 132 S. Ct. at 
2500. Reflecting a concern that "aliens have been 
applying for and receiving public benefits from Federal, 
State, and local governments at increasing rates," 8 
U.S.C. § 1601, "Congress deemed some unlawfully 
present aliens ineligible for certain [**54]  state and local 
public benefits unless the state explicitly provides 
otherwise."81 With limited exceptions, unlawfully present 
aliens are "not eligible for any State or local public 
benefit." 8 U.S.C. § 1621(a).

Contrary to the government's assertion, Texas satisfies 
the zone-of-interests test not on account of a 
generalized grievance but instead as a result of the 
same injury that gives it Article III standing—Congress 
has explicitly allowed states to deny public benefits to 
illegal aliens. Relying on that guarantee, Texas seeks to 
participate in notice and comment before the Secretary 
changes the immigration classification of millions of 
illegal aliens in a way that forces the state to the 
Hobson's choice of spending millions of dollars to 
subsidize driver's licenses or changing its statutes.
V.

The government maintains that judicial review is 
precluded even if the states are proper plaintiffs. HN27 
"Any person 'adversely affected [**55]  or aggrieved' by 
agency action . . . is entitled to 'judicial review thereof,' 
as long as the action is a 'final agency action for which 
there is no other adequate remedy in a court.'"82 "But 

79 Id. (quoting Sec. Indus. Ass'n, 479 U.S. at 399).

80 HN26 The INA "established a 'comprehensive federal 
statutory scheme for regulation of immigration and 
naturalization' and set 'the terms and conditions of admission 
to the country and the subsequent treatment of aliens lawfully 
in the country.'" Chamber of Commerce of U.S. v. Whiting, 563 
U.S. 582, 131 S. Ct. 1968, 1973, 179 L. Ed. 2d 1031 (2011) 
(quoting De Canas v. Bica, 424 U.S. 351, 353, 359, 96 S. Ct. 
933, 47 L. Ed. 2d 43 (1976)).

81 United States v. Alabama, 691 F.3d 1269, 1298 (11th Cir. 
2012) (emphasis added) (citing 8 U.S.C. § 1621).

before any review at all may be had, a party must first 
clear the hurdle of 5 U.S.C. § 701(a). That section 
provides that the chapter on judicial review 'applies, 
according to the provisions thereof, except to the extent 
that—(1) statutes preclude judicial review; or (2) agency 
action is committed to agency discretion by law.'" 
Chaney, 470 U.S. at 828.

HN29 "[T]here is a 'well-settled presumption favoring 
interpretations of statutes that allow judicial review of 
administrative action,' and we will accordingly find an 
intent to preclude such review only if presented with 
'clear and convincing evidence.'"83 The "'strong 
presumption' favoring judicial review of administrative 
action . . . is rebuttable: It fails when a statute's 
language or structure demonstrates that Congress 
wanted an agency to police its own conduct." Mach 
Mining, LLC v. EEOC, 135 S. Ct. 1645, 1651, 191 L. Ed. 
2d 607 (2015).

 [*164] HN30 Establishing unreviewability is a "heavy 
burden,"84 and "where substantial doubt about the 
congressional intent exists, the general [**56]  
presumption favoring judicial review of administrative 
action is controlling." Block v. Cmty. Nutrition Inst., 467 
U.S. 340, 351, 104 S. Ct. 2450, 81 L. Ed. 2d 270 (1984). 
"Whether and to what extent a particular statute 
precludes judicial review is determined not only from its 
express language, but also from the structure of the 
statutory scheme, its objectives, its legislative history, 
and the nature of the administrative action involved." Id. 
at 345.

The United States relies on 8 U.S.C. § 1252(g)85 for the 

82 Chaney, 470 U.S. at 828 (quoting 5 U.S.C. §§ 702, 704). 
The government does not dispute that HN28 DAPA is a "final 
agency action." See Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 
871, 882, 110 S. Ct. 3177, 111 L. Ed. 2d 695 (1990).

83 Reno v. Catholic Soc. Servs., Inc., 509 U.S. 43, 63-64, 113 
S. Ct. 2485, 125 L. Ed. 2d 38 (1993) (quoting McNary v. 
Haitian Refugee Ctr., Inc., 498 U.S. 479, 496, 111 S. Ct. 888, 
112 L. Ed. 2d 1005 (1991); Abbott Labs. v. Gardner, 387 U.S. 
136, 141, 87 S. Ct. 1507, 18 L. Ed. 2d 681 (1967)).

84 Mach Mining, 135 S. Ct. at 1651 (quoting Dunlop v. 
Bachowski, 421 U.S. 560, 567, 95 S. Ct. 1851, 44 L. Ed. 2d 
377 (1975)).

85 HN32 With limited exceptions, "no court shall have 
jurisdiction to hear any cause or claim by or on behalf of any 
alien arising from the decision or action by the Attorney 
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proposition that the INA expressly prohibits judicial 
review. But the government's broad reading is contrary 
to Reno v. American-Arab Anti-Discrimination Comm., 
525 U.S. 471, 482, 119 S. Ct. 936, 142 L. Ed. 2d 940 
(1999), in which the Court rejected "the unexamined 
assumption that § 1252(g) covers the universe of 
deportation claims—that it is a sort of 'zipper' clause that 
says 'no judicial review in deportation cases unless this 
section provides judicial review.'"86 The Court 
emphasized that HN31 § 1252(g) is not "a general 
jurisdictional limitation," but rather "applies only to three 
discrete actions that the Attorney General may take: her 
'decision or action' to 'commence proceedings, 
adjudicate cases, or execute removal orders.'"87

None of those actions is at issue here—the states' 
claims do not arise from the Secretary's "decision or 
action . . . to commence proceedings, adjudicate cases, 
or execute removal orders against any alien," § 1252(g); 
instead, they stem from his decision to grant lawful 
presence to millions of illegal aliens on a class-wide 
basis. Further, the states are not bringing a "cause or 
claim by or on behalf of any alien"—they assert their 
own right to the APA's procedural protections. Id. HN33 
Congress has expressly limited or precluded judicial 
review of many immigration decisions,88 including some 
that are made in the Secretary's "sole and unreviewable 
discretion,"89 but DAPA is not one of them.

General to commence [**57]  proceedings, adjudicate cases, 
or execute removal orders against any alien under this 
chapter." 8 U.S.C. § 1252(g).

86 AAADC, 525 U.S. at 482. "We are aware of no other 
instance in the United States Code in which language such as 
this has been used to impose a general jurisdictional limitation 
. . . ." Id.

87 Id. (quoting § 1252(g)).

88 See AAADC, 525 U.S. at 486-87 (listing HN34 "8 U.S.C. § 
1252(a)(2)(A) (limiting review of any claim arising from the 
inspection of aliens arriving in the United States), [(B)] (barring 
review of denials of discretionary relief authorized by various 
statutory provisions), [(C)] (barring review of final [**58]  
removal orders against criminal aliens), [(b)(4)(D)] (limiting 
review of asylum determinations)"); see also, e.g., 8 U.S.C. §§ 
1182(a)(9)(B)(v) (barring review of waiver of reentry 
restrictions); 1226a(b)(1) (limiting review of detention of 
terrorist aliens); 1229c(e) (barring review of regulations limiting 
eligibility for voluntary departure), (f) (limiting review of denial 
of voluntary departure).

89 E.g., 8 U.S.C. §§ 1613(c)(2)(G), 1621(b)(4), 1641.

HN35 Judicial review of DAPA is consistent with the 
protections Congress affords to states that decline to 
provide public benefits to illegal aliens. "The 
Government of the United States has broad, 
undoubted [*165]  power over the subject of immigration 
and the status of aliens,"90 but, through § 1621, 
Congress has sought to protect states from "bear[ing] 
many of the consequences of unlawful immigration."91 
Texas avails itself of some of those protections through 
Section 521.142(a) of the Texas Transportation Code, 
which allows the state to avoid the costs of issuing 
driver's licenses to illegal aliens.

If 500,000 unlawfully present aliens residing in Texas 
were reclassified as lawfully present pursuant to DAPA, 
they would become eligible for driver's licenses at a 
subsidized fee. HN36 Congress did not intend to make 
immune from judicial review an agency action that 
reclassifies millions of illegal aliens in a way that [**59]  
imposes substantial costs on states that have relied on 
the protections conferred by § 1621.

The states contend that DAPA is being implemented 
without discretion to deny applications that meet the 
objective criteria set forth in the DAPA Memo, and under 
AAADC, judicial review could be available if there is an 
indication that deferred-action decisions are not made 
on a case-by-case basis. In AAADC, a group of aliens 
"challenge[d] . . . the Attorney General's decision to 
'commence [deportation] proceedings' against them," 
and the Court held that § 1252(g) squarely deprived it of 
jurisdiction. AAADC, 525 U.S. at 487. The Court noted 
that § 1252(g) codified the Secretary's discretion to 
decline "the initiation or prosecution of various stages in 
the deportation process," id. at 483, and the Court 
observed that "[p]rior to 1997, deferred-action decisions 
were governed by internal [INS] guidelines which 
considered [a variety of factors]," id. at 484 n.8. 
Although those guidelines "were apparently rescinded," 
the Court observed that "there [was] no indication that 
the INS has ceased making this sort of determination on 
a case-by-case basis." Id. But the government has not 
rebutted the strong presumption of reviewability with 
clear and convincing evidence that, inter alia, it is [**60]  
making case-by-case decisions here.92

90 Arizona v. United States, 132 S. Ct. at 2498.

91 Id. at 2500.

92 See, e.g., Gulf Restoration Network v. McCarthy, 783 F.3d 
227, 235 (5th Cir. 2015) (Higginbotham, J.) (HN37 "[T]here is 
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A.

HN38 Title 5 § 701(a)(2) "preclude[s] judicial review of 
certain categories of administrative decisions that courts 
traditionally have regarded as "committed to agency 
discretion." Lincoln v. Vigil, 508 U.S. 182, 191, 113 S. 
Ct. 2024, 124 L. Ed. 2d 101 (1993) (citation omitted). 
For example, "an agency's decision not to institute 
enforcement proceedings [is] presumptively 
unreviewable under § 701(a)(2)." Id. (citation omitted). 
Likewise, "[t]here is no judicial review of agency action 
'where statutes [granting agency discretion] are drawn in 
such broad terms that in a given case there is no law to 
apply,'"93 such as "[t]he allocation of funds from a lump-
sum appropriation." Vigil, 508 U.S. at 192.
1.

HN39 The Secretary has broad discretion to "decide 
whether it makes sense [*166]  to pursue removal at 
all"94 and urges that deferred action—a grant of "lawful 
presence" and subsequent eligibility for otherwise 
unavailable benefits—is a presumptively unreviewable 
exercise of prosecutorial discretion.95 "The general 
exception to reviewability provided by § 701(a)(2) for 
action 'committed to agency discretion' [**61]  remains a 
narrow one, but within that exception are included 
agency refusals to institute investigative or enforcement 
proceedings, unless Congress has indicated 
otherwise."96 Where, however, "an agency does act to 
enforce, that action itself provides a focus for judicial 
review, inasmuch as the agency must have exercised its 

a 'strong presumption,' subject to Congressional language, 
that 'action taken by a federal agency is reviewable in federal 
court.'" (quoting RSR Corp. v. Donovan, 747 F.2d 294, 299 
n.23 (5th Cir. 1984))).

93 Perales v. Casillas, 903 F.2d 1043, 1047 (5th Cir. 1990) 
(alteration in original) (citation omitted).

94 Arizona v. United States, 132 S. Ct. at 2499 (HN40 "A 
principal feature of the removal system is the broad discretion 
exercised by immigration officials. Federal officials, as an 
initial matter, must decide whether it makes sense to pursue 
removal at all." (citation omitted)).

95 The dissent misleadingly declares, "In other words, deferred 
action itself is merely a brand of 'presumptively unreviewable' 
prosecutorial discretion." Dissent at 14. The dissent attributes 
that statement to this panel majority when in fact, as shown 
above, we accurately cite the statement as coming from the 
Secretary.

96 Chaney, 470 U.S. at 838 (citation omitted); see Vigil, 508 
U.S. at 190-91.

power in some manner. The action at least can be 
reviewed to determine whether the agency exceeded its 
statutory powers."97

Part of DAPA involves the Secretary's decision—at least 
temporarily—not to enforce the immigration laws as to a 
class of what he deems to be low-priority illegal aliens. 
But importantly, [**62]  the states have not challenged 
the priority levels he has established,98 and neither the 
preliminary injunction nor compliance with the APA 
requires the Secretary to remove any alien or to alter his 
enforcement priorities.

Deferred action, however, is much more than 
nonenforcement: It would affirmatively confer "lawful 
presence" and associated benefits on a class of 
unlawfully present aliens. Though revocable, that 
change in designation would trigger (as we have already 
explained) eligibility for federal benefits—for example, 
under title II and XVIII of the Social Security Act99—and 
state benefits—for example, driver's licenses and 
unemployment insurance100—that would not otherwise 
be available to illegal aliens.101

97 Chaney, 470 U.S. at 832.

98 See Memorandum from Jeh Johnson, Sec'y, Dep't of 
Homeland Sec., to Thomas Winkowski, Acting Dir., U.S. 
Immigration and Customs Enforcement, et al. (Nov. 20, 2014) 
(the "Prioritization Memo"), 
http://www.dhs.gov/sites/default/files/publications/14_1120_m
emo_prosecutorial_discretion.pdf .

99 See supra part I.A. DAPA would also toll the duration of the 
recipients' unlawful presence under the INA's reentry bars, 
which would benefit aliens who receive lawful presence as 
minors because the unlawful-presence clock begins to run 
only at age eighteen.  [**63] See 8 U.S.C. § 
1182(a)(9)(B)(iii)(I). Most adult beneficiaries would be unlikely 
to benefit from tolling because, to be eligible for DAPA, one 
must have continuously resided in the United States since 
before January 1, 2010, and therefore would likely already be 
subject to the reentry bar for aliens who have "been unlawfully 
present in the United States for one year or more." § 
1182(a)(9)(B)(i)(II); see § 1182(a)(9)(C)(i)(I).

100 See supra part I.A.

101 Cf. Memorandum from James Cole, Deputy Att'y Gen., to 
All U.S. Attorneys (Aug. 29, 2013) (the "Cole Memo"), 
http://www.justice.gov/iso/opa/resources/30520138291327568
57467.pdf . The Cole Memo establishes how prosecutorial 
discretion will be used in relation to marihuana enforcement 
under the Controlled Substances Act. Unlike the DAPA Memo, 
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 [*167] The United States maintains that DAPA is 
presumptively unreviewable prosecutorial discretion 
because "'lawful presence' is not a status and is [**64]  
not something that the alien can legally enforce; the 
agency can alter or revoke it at any time."102 The 
government further contends that "[e]very decision 
under [DAPA] to defer enforcement action against an 
alien necessarily entails allowing the individual to be 
lawfully present . . . . Deferred action under DAPA and 
'lawful presence' during that limited period are thus two 
sides of the same coin."103

HN41 Revocability, however, is not the touchstone for 
whether agency is action is reviewable. Likewise, to be 
reviewable agency action, DAPA need not directly 
confer public benefits—removing a categorical bar on 
receipt of those benefits and thereby making a class of 
persons newly eligible for them "provides a focus for 
judicial review." Chaney, 470 U.S. at 832.

Moreover, HN42 if deferred action meant only 
nonprosecution, [**65]  it would not necessarily result in 
lawful presence. "[A]lthough prosecutorial discretion is 
broad, it is not 'unfettered.'"104 Declining to prosecute 
does not transform presence deemed unlawful by 
Congress into lawful presence and confer eligibility for 
otherwise unavailable benefits based on that change. 
Regardless of whether the Secretary has the authority 
to offer lawful presence and employment authorization 
in exchange for participation in DAPA, his doing so is 
not shielded from judicial review as an act of 
prosecutorial discretion.

it does not direct an agency to grant eligibility for affirmative 
benefits to anyone engaged in unlawful conduct. As we have 
explained, to receive public benefits, aliens accorded lawful 
presence must satisfy additional criteria set forth in the various 
benefit schemes, but they nevertheless become eligible to 
satisfy those criteria. That eligibility is itself a cognizable 
benefit.

102 Supplemental Brief for Appellants at 16. But see 8 U.S.C. § 
1201(i) ("After the issuance of a visa or other documentation to 
any alien, the consular officer or the Secretary of State may at 
any time, in his discretion, revoke such visa or other 
documentation."); § 1227(a)(1)(B) (providing that any alien 
"whose nonimmigrant visa . . . has been revoked under 
section 1201(i) of this title, is deportable").

103 Supplemental Brief for Appellants at 16 (emphasis omitted).

104 Wayte v. United States, 470 U.S. 598, 608, 105 S. Ct. 
1524, 84 L. Ed. 2d 547 (1985) (quoting United States v. 
Batchelder, 442 U.S. 114, 125, 99 S. Ct. 2198, 60 L. Ed. 2d 
755 (1979)).

This evident conclusion is reinforced by the Supreme 
Court's description, in AAADC, of deferred action as a 
nonprosecution decision:

HN43 To ameliorate a harsh and unjust outcome, 
the INS may decline to institute proceedings, 
terminate proceedings, or decline to execute a final 
order of deportation. This commendable exercise in 
administrative discretion, developed without 
express statutory authorization, originally was 
known as nonpriority and is now designated as 
deferred action . . . . Approval of deferred action 
status means that . . . no action will thereafter be 
taken to proceed against an apparently deportable 
alien, even on grounds normally regarded as 
aggravated. [**66] 105

 [*168] In their procedural claim, the states do not 
challenge the Secretary's decision to "decline to institute 
proceedings, terminate proceedings, or decline to 
execute a final order of deportation," nor does deferred 
action mean merely that "no action will thereafter be 
taken to proceed against an apparently deportable 
alien."106

HN44 Under DAPA, "[d]eferred action . . . means that, 
for a specified period of time, an individual is permitted 
to be lawfully present in the United States,"107 a change 
in designation that confers eligibility for substantial 
federal and state benefits on a class of otherwise 
ineligible aliens. Thus, DAPA "provides a focus for 
judicial review, inasmuch as the agency must have 
exercised its power in some manner. The action at least 
can be reviewed to determine whether the agency 
exceeded [**67]  its statutory powers."108

105 AAADC, 525 U.S. at 484 (emphasis added) (quoting 6 
CHARLES GORDON, STANLEY MAILMAN & STEPHEN YALE-LOEHR, 
IMMIGRATION LAW AND PROCEDURE § 72.03[2][H] (1998)); 
accord Johns v. Department of Justice, 653 F.2d 884, 890 
(5th Cir. Aug. 1981) ("The Attorney General also determines 
whether (1) to refrain from (or, in administrative parlance, to 
defer in) executing an outstanding order of deportation, or (2) 
to stay the order of deportation." (footnote omitted)); see also 
Soon Bok Yoon v. Immigration & Naturalization Service, 538 
F.2d 1211, 1213 (5th Cir. 1976) (per curiam).

106 AAADC, 525 U.S. at 484 (quoting GORDON, MAILMAN & 

YALE-LOEHR, supra note 105).

107 DAPA Memo at 2 (emphasis added).

108 Chaney, 470 U.S. at 832. Because the challenged portion 
of DAPA's deferred-action program is not an exercise of 
enforcement discretion, we do not reach the issue of whether 
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2.

HN45 "The mere fact that a statute grants broad 
discretion to an agency does not render the agency's 
decisions completely unreviewable under the 'committed 
to agency discretion by law' exception unless the 
statutory scheme, taken together with other relevant 
materials, provides absolutely no guidance as to how 
that discretion is to be exercised."109 In Perales, 903 
F.2d at 1051, we held that the INS's decision not to 
grant pre-hearing voluntary departures and work 
authorizations to a group of aliens was committed to 
agency discretion because "[t]here are no statutory 
standards for the court to apply . . . . There is nothing in 
the [INA] expressly providing for the grant of 
employment authorization or pre-hearing voluntary 
departure to [the plaintiff class of aliens]." Although we 
stated that "the agency's decision to grant voluntary 
departure and work authorization has been committed 
to agency discretion by law," id. at 1045, that case 
involved [**68]  a challenge to the denial of voluntary 
departure and work authorization.

Under those facts, Perales faithfully applied HN46 
Chaney's presumption against judicial review of agency 
inaction "because there are no meaningful standards 
against which to judge the agency's exercise of 
discretion." Id. at 1047. But where there is affirmative 
agency action—as with DAPA's issuance of lawful 
presence and employment authorization—and in light of 
the INA's intricate regulatory scheme for changing 
immigration classifications and issuing employment 
authorization,110 "[t]he action at least can be reviewed 
to determine whether the agency exceeded its statutory 
powers." Chaney, 470 U.S. at 832.

The United States asserts that 8 C.F.R. § 
274a.12(c)(14),111 rather than DAPA, [*169]  makes 

the presumption against review of such discretion is rebutted. 
See id. at 832-34; Adams v. Richardson, 480 F.2d 1159, 
1161-62, 156 U.S. App. D.C. 267 (D.C. Cir. 1973) (en banc) 
(per curiam).

109 Perales, 903 F.2d at 1051 (quoting Robbins v. Reagan, 780 
F.2d 37, 45, 250 U.S. App. D.C. 375 (D.C. Cir. 1985) (per 
curiam)).

110 See infra part VII.

111 HN47 "An alien who has been granted deferred action, an 
act of administrative convenience to the government which 
gives some cases lower priority, [may be able [**69]  to obtain 
work authorization upon application] if the alien establishes an 

aliens granted deferred action eligible for work 
authorizations. But if DAPA's deferred-action program 
must be subjected to notice-and-comment, then work 
authorizations may not be validly issued pursuant to that 
subsection until that process has been completed and 
aliens have been "granted deferred action." § 
274a.12(c)(14).

Moreover, the government's limitless reading of that 
subsection—allowing for the issuance of employment 
authorizations to any class of illegal aliens whom DHS 
declines to remove—is beyond the scope of what the 
INA can reasonably be interpreted to authorize, as we 
will explain.112 And even assuming, arguendo, that the 
government does have that power, Texas is also injured 
by the grant of lawful presence itself, which makes 
DAPA recipients newly eligible for state-subsidized 
driver's licenses.113 HN48 As an affirmative agency 
action with meaningful standards against which to judge 
it, DAPA is not an unreviewable "agency action . . . 
committed to agency discretion by law." § 701(a)(2).
B.

The government urges that this case is not justiciable 
even though HN49 "'a federal court's "obligation"' to 
hear and decide cases within its jurisdiction is 'virtually 
unflagging.'" [**70] 114 We decline to depart from that 
well-established principle.115 And in invoking our 
jurisdiction, the states do not demand that the federal 
government "control immigration and . . . pay for the 
consequences of federal immigration policy" or "prevent 
illegal immigration."116

economic necessity for employment." 8 C.F.R. § 
274a.12(c)(14).

112 The class of aliens eligible for DAPA is not among those 
classes of aliens identified by Congress as eligible for deferred 
action and work authorization. See infra part VII.

113 See TEX. DEP'T OF PUB. SAFETY, VERIFYING LAWFUL 

PRESENCE, supra note 56.

114 Lexmark, 134 S. Ct. at 1386 (quoting Sprint Communs., 
Inc. v. Jacobs, 134 S. Ct. 584, 591, 187 L. Ed. 2d 505 (2013)).

115 See Sprint Communs., Inc., 134 S. Ct. at 590 (HN50 
"Federal courts, it was early and famously said, have 'no more 
right to decline the exercise of jurisdiction which is given, than 
to usurp that which is not given.'" (quoting Cohens v. Virginia, 
19 U.S. (6 Wheat.) 264, 404, 5 L. Ed. 257 (1821))).

116 Texas v. United States, 106 F.3d at 664; see also Sure-
Tan, 467 U.S. at 897 (HN51 "[P]rivate persons . . . have no 
judicially cognizable interest in procuring enforcement of the 
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Neither the preliminary injunction nor compliance with 
the APA requires the Secretary to enforce the 
immigration laws or change his priorities for removal, 
which have expressly not been challenged.117 Nor have 
the states "merely invited us to substitute our judgment 
for that of Congress in deciding which aliens shall be 
eligible to participate in [a benefits program]." Diaz, 426 
U.S. at 84.118 DAPA was enjoined because the [*170]  

immigration laws . . . ."); Fiallo, 430 U.S. at 792 (HN52 "[T]he 
power to expel or exclude aliens [is] a fundamental sovereign 
attribute exercised by the Government's political departments 
largely immune from judicial control." (quoting Shaughnessy v. 
United States ex rel. Mezei, 345 U.S. 206, 210, 73 S. Ct. 625, 
97 L. Ed. 956 (1953))).

117 See Brief for Appellees at 2 ("[T]he district court's injunction 
does not touch—and this lawsuit has never challenged—the 
Executive's separate memorandum establishing three 
categories for removal prioritization, or any decision by the 
Executive to forego a removal proceeding.").

118 The main thrust of the dissent could be summarized as 
claiming that "[i]t's Congress's fault." The President apparently 
agrees: As explained by the district court, "it was the failure of 
Congress to enact such a program that prompted [the 
President] . . . to 'change the law.'" See infra note 200. The 
dissent opens by blaming Congress for insufficient funding—
to-wit, "decades of congressional appropriations decisions, 
which require DHS . . . to de-prioritize millions of removable 
each year due to these resource constraints." Dissent [**72]  
at 5-6 (footnote omitted).

The dissent's insistent invocation of what it perceives as 
Congress's inadequate funding is regrettable and exposes the 
weakness of the government's legal position. See, e.g., 
Dissent at 1 ("unless and until more resources are made 
available by Congress"); id. ("if Congress is able to make more 
resources for removal available"); id. at 4 ("given the resource 
constraints faced by DHS"); id. ("to maximize the resources 
that can be devoted to such ends"); id. at 5 ("decades of 
congressional appropriations decisions"); id. at 6 ("due to 
these resource constraints"); id. at 7 n.9 (""if Congress were to 
substantially increase the amount of funding"); id at 14 
("DHS's limited resources"); id. at 43 n.55 ("the decades-long 
failure of Congress to fund"); id. at [50] ("Congress's choices 
as to the level of funding for immigration enforcement").

The facts, not commentary on political decisions, are what 
should matter. Thus the dissent's notion that "this case 
essentially boils down to a policy dispute," Dissent at 22, far 
misses the mark and avoids having to tackle the hard reality—
for the government—of existing law. Similarly unimpressive is 
the dissent's resort to hyperbole. [**73]  E.g., Dissent at 10 
("[t]he majority's breathtaking expansion of state standing"); id. 
at 11 ("the majority's sweeping 'special solicitude' analysis"); 
id. at 11 n.14 ("the sweeping language the majority uses 

states seek an opportunity to be heard [**71]  through 
notice and comment, not to have the judiciary formulate 
or rewrite immigration policy. HN53 "Consultation 
between federal and state officials is an important 
feature of the immigration system,"119 and the notice-
and-comment process, which "is designed to ensure 
that affected parties have an opportunity to participate in 
and influence agency decision making,"120 facilitates 
that communication.

At its core, this case is about the Secretary's decision to 
change the immigration classification of millions of 
illegal aliens on a class-wide basis. The states properly 
maintain that DAPA's grant of lawful presence and 
accompanying eligibility for benefits is a substantive rule 
that must go through notice and comment, before it 
imposes substantial costs on them, and that DAPA is 
substantively contrary to law. The federal courts are fully 
capable of adjudicating those disputes.
VI.

Because the interests that Texas seeks to protect are 
within the INA's zone of interests, and judicial review is 
available, we address whether Texas has established a 
substantial likelihood of success on its claim that DAPA 
must be submitted for notice and comment. The United 
States urges that HN54 DAPA is exempt as an 
"interpretative [*171]  rule[], general statement[] of policy, 

today"); id. at 42 n.54 ("this radical theory of standing"); id at 
47 n.61 ("The majority's ruling . . . is potentially devastating.").

The dissent also claims that despite limited funding, "DHS . . . 
has been removing individuals from the United States in 
record numbers." Dissent at 20. At the very least, the statistics 
on which the dissent relies are highly misleading. Although 
DHS claims that a record-high of 0.44 million aliens were 
deported in 2013, it arrives at that number by using only 
"removals" (which are deportations by court order) per year 
and ignoring "returns" (which are deportations achieved 
without court order). If, more accurately, one counts total 
removals and returns by both ICE and the Border Patrol, 
deportations peaked at over 1.8 million in 2000 and plunged to 
less than half—about 0.6 million—in 2013. In that thirteen-year 
interim, the number of aliens deported per court directive (that 
is, removed) roughly doubled from about 0.2 million to 0.44 
million. The total [**74]  number of deportations is at its lowest 
level since the mid-1970's. U.S. DEP'T OF HOMELAND SEC., 2013 

YEARBOOK OF IMMIGRATION STATISTICS 103tbl.39 (2014), 
http://www.dhs.gov/sites/default/files/publications/ois_yb_2013
_0.pdf .

119 Arizona v. United States, 132 S. Ct. at 2508.

120 U.S. Steel Corp. v. EPA, 595 F.2d 207, 214 (5th Cir. 1979).
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or rule[] of agency organization, procedure, or practice." 
5 U.S.C. § 553(b)(A). "In contrast, if a rule is 
'substantive,' the exemption is inapplicable, and the full 
panoply of notice-and-comment requirements [**75]  
must be adhered to scrupulously. The 'APA's notice and 
comment exemptions must be narrowly construed.'"121

A.

The government advances the notion that DAPA is 
exempt from notice and comment as a policy 
statement.122 HN55 We evaluate two criteria to 
distinguish policy statements from substantive rules: 
whether the rule (1) "impose[s] any rights and 
obligations" and (2) "genuinely leaves the agency and 
its decisionmakers free to exercise discretion."123 There 
is some overlap in the analysis of those prongs 
"because '[i]f a statement denies the decisionmaker 
discretion in the area of its coverage . . . then the 
statement is binding, and creates rights or obligations.'"
124 "While mindful but suspicious of the agency's own 

121 Prof'ls & Patients for Customized Care v. Shalala, 56 F.3d 
592, 595 (5th Cir. 1995) (footnote omitted) (quoting United 
States v. Picciotto, 875 F.2d 345, 347, 277 U.S. App. D.C. 312 
(D.C. Cir. 1989)).

122 The government does not dispute that DAPA is HN56 a 
"rule," which is defined by the APA as "an agency statement of 
general or particular applicability [**76]  and future effect 
designed to implement, interpret, or prescribe law or policy or 
describing the organization, procedure, or practice 
requirements of an agency and includes [various substantive 
agency functions] or practices bearing on any of the 
foregoing." 5 U.S.C. § 551(4).

123 Prof'ls & Patients, 56 F.3d at 595 (quoting Cmty. Nutrition 
Inst. v. Young, 818 F.2d 943, 946, 260 U.S. App. D.C. 294 
(D.C. Cir. 1987) (per curiam)); see also Vigil, 508 U.S. at 197 
(describing HN57 general statements of policy "as 'statements 
issued by an agency to advise the public prospectively of the 
manner in which the agency proposes to exercise a 
discretionary power.'" (quoting Chrysler Corp. v. Brown, 441 
U.S. 281, 302 n.31, 99 S. Ct. 1705, 60 L. Ed. 2d 208 (1979))); 
Brown Express, Inc. v. United States, 607 F.2d 695, 701 (5th 
Cir. 1979) (HN58 "A general statement of policy is a statement 
by an administrative agency announcing motivating factors the 
agency will consider, or tentative goals toward which it will 
aim, in determining the resolution of a [s]ubstantive question of 
regulation.").

124 GE v. EPA, 290 F.3d 377, 382, 351 U.S. App. D.C. 291 
(D.C. Cir. 2002) (quoting McLouth Steel Prods. Corp. v. 
Thomas, 838 F.2d 1317, 1320, 267 U.S. App. D.C. 367 (D.C. 
Cir. 1988)).

characterization, we . . . focus[] primarily on whether the 
rule has binding effect on agency discretion or severely 
restricts it."125 "[A]n agency pronouncement will be 
considered binding as a practical matter if it either 
appears on its face to be binding, or is applied by the 
agency in a way that indicates it is binding." GE, 290 
F.3d at 383 (citation omitted).

Although [**77]  the DAPA Memo facially purports to 
confer discretion,126 the district [*172]  court determined 
that "[n]othing about DAPA 'genuinely leaves the 
agency and its [employees] free to exercise discretion,'"
127 a factual finding that we review for clear error. That 
finding was partly informed by analysis of the 
implementation of DACA, the precursor to DAPA.128

Like the DAPA Memo, the DACA Memo instructed 
agencies to review applications on a case-by-case basis 
and exercise discretion, but the district court found that 

125 Prof'ls & Patients, 56 F.3d at 595 (footnote omitted); accord 
id. ("[W]e are to give some deference, 'albeit "not 
overwhelming,"' to the agency's characterization of its own 
rule." (quoting Cmty. Nutrition Inst., 818 F.2d at 946)); Phillips 
Petroleum Co. v. Johnson, 22 F.3d 616, 619 (5th Cir. 1994) 
("This court, however, must determine the category into which 
the rule falls: '[T]he label that the particular agency puts upon 
its given exercise of administrative power is not, for our 
purposes, conclusive; rather it is what the agency does in 
fact.'" (alteration in original) (quoting Brown Express, 607 F.2d 
at 700)).

126 See Crane, 783 F.3d at 254-55. In Crane, we held that the 
plaintiff ICE agents and deportation officers had not 
"demonstrated the concrete and particularized injury required 
to give them standing" to challenge DACA, id. at 247, 
because, inter alia, they had not alleged a sufficient factual 
basis for their claim that an employment action against them 
was "certainly impending" if they "exercise[d] [their] discretion 
to detain an illegal alien," id. at 255. That conclusion was 
informed by the express delegation of discretion on the face of 
the DACA Memo and by the fact that no sanctions or warnings 
had yet been issued. Id. at 254-55. We did not hold that DACA 
was an unreviewable exercise of prosecutorial discretion or 
that the DACA criteria did not have binding or severely 
restrictive effect on agency discretion. See id. at 254-55.

127 Dist. Ct. Op., 86 F. Supp. 3d at 670 (second alteration in 
original) (quoting Prof'ls & Patients, 56 F.3d at 595).

128 Id. at 579-60. See 3 JACOB A. STEIN ET AL., 
ADMINISTRATIVE LAW § 15.05[3] (2014) ("In general, the 
agency's past treatment [**78]  of a rule will often indicate its 
nature.").
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those statements were "merely pretext"129 because only 
about 5% of the 723,000 applications accepted for 
evaluation had been denied,130 and "[d]espite a request 
by the [district] [c]ourt, the [g]overnment's counsel did 
not provide the number, if any, of requests that were 
denied [for discretionary reasons] even though the 
applicant met the DACA criteria . . . ."131 The finding of 
pretext was also based on a declaration by Kenneth 
Palinkas, the president of the union representing the 

129 Dist. Ct. Op., 86 F. Supp. 3d at 669 n.101.

130 Id. at 609; see id. (noting that "[i]n response to a Senate 
inquiry, the USCIS told the Senate that the top four reasons 
for denials were: (1) the applicant used the wrong form; (2) the 
applicant failed to provide a valid signature; (3) the applicant 
failed to file or complete Form I—765 or failed to enclose the 
fee; and (4) the applicant was below the age of fifteen and 
thus ineligible to participate in the program"); id. at 669 n.101 
("[A]ll were denied for failure to meet the criteria (or 'rejected' 
for technical filing errors, errors in filling out the form or lying 
on the form, and failures to pay fees), or for fraud.").

Relying on the Neufeld declaration, the dissent tries to make 
much of the distinction between denials and rejections. 
Dissent at 37. The district court did in fact mistakenly write 
"denials" (used to describe applications refused for failure to 
meet the criteria) in the above quoted passage where the 
USCIS response actually said "rejections" (applications 
refused for procedural defects). USCIS reported that 
approximately 6% of DACA applicants [**80]  were rejected 
and that an additional 4% were denied. USCIS does not draw 
a distinction between denials of applicants who did not meet 
the criteria and denials of those who met the criteria but were 
refused deferred action as a result of a discretionary choice.

USCIS could not produce any applications that satisfied all of 
the criteria but were refused deferred action by an exercise of 
discretion. Id. at 669 n.101 ("[A]ll were denied for failure to 
meet the criteria or 'rejected' for technical filing errors, errors in 
filling out the form or lying on the form, and failures to pay 
fees), or for fraud.")." Given that the government offered no 
evidence as to the bases for other denials, it was not error—
clear or otherwise—for the district court to conclude that DHS 
issued DACA denials under mechanical formulae.

131 Dist. Ct. Op., 86 F. Supp. 3d at 609. The parties had ample 
opportunity to inform the district court, submitting over 200 
pages of briefing over a two-month period with more than 80 
exhibits. The court held a hearing on the motion for a 
preliminary injunction, heard extensive argument from both 
sides, and "specifically asked for evidence of individuals who 
had been denied for reasons other than not meeting the 
criteria or [**81]  technical errors with the form and/or filing." 
Id. at 669 n.101.

USCIS employees processing the DACA applications, 
that "DHS management has taken multiple steps to 
ensure that DACA applications are simply 
rubberstamped if the [*173]  applicants meet the 
necessary criteria";132 DACA's Operating Procedures, 
which "contain[] nearly 150 pages of specific instructions 
for granting or denying deferred action";133 and some 
mandatory language in the DAPA Memo itself.134 In 

132 Dist. Ct. Op., 86 F. Supp. 3d at 609-10.

133 Id. at 669 (footnote omitted). For example, the DACA 
National Standard Operating Procedures ("SOP") specifically 
directs officers on which evidence an applicant is required to 
submit, what evidence is to be considered, "the weight to be 
given" to evidence, and the standards of proof required to 
grant or deny an application. U.S. DEP'T OF HOMELAND SEC., 
NATIONAL STANDARD OPERATING PROCEDURES: DACA 42 (2012). 
To elaborate: An affidavit alone may not support an 
application, and DACA applicants must prove education and 
age criteria by documentary evidence. Id. at 8-10. The SOP 
also mandates, however, that "[o]fficers will NOT deny a 
DACA request solely because the DACA requestor failed to 
submit sufficient evidence with the request . . . officers will 
issue a [Request for Evidence (RFE)] . . . whenever possible." 
Id. at 42.

DHS internal documents further provide that "a series of RFE 
[] templates have been developed and must be used," and 
those documents remind repeatedly that "[u]se of these RFE 
templates is mandatory." (Emphasis added.) And "[w]hen an 
RFE is issued, the response time given shall be 87 days." 
SOP at 42.

These specific evidentiary standards [**82]  and RFE steps 
imposed by the SOP are just examples the district court had 
before it when it concluded that DACA and DAPA "severely 
restrict[]" agency discretion. Prof'ls & Patients, 56 F.3d at 595. 
Far from being clear error, such a finding was no error 
whatsoever.

134 Dist. Ct. Op., 86 F. Supp. 3d at 648-49, 671 n.103. There 
the district court exhibited its keen awareness of the DAPA 
Memo by quoting the following from it:

I [the Secretary] hereby direct USCIS to establish a 
process, similar to DACA . . . . Applicants must file . . . . 
Applicants must also submit . . . . [Applicants] shall also 
be eligible . . . . Deferred action granted pursuant to the 
program shall be for a period of three years. . . . As with 
DACA, the above criteria are to be considered for all 
individuals . . . . ICE and CBP are instructed to 
immediately begin identifying persons in their custody, as 
well as newly encountered individuals, who meet the 
above criteria . . . . ICE is further instructed to review 
pending removal cases . . . . The USCIS process shall 
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denying the government's motion for a stay of the 
injunction, the district court further noted that the 
President had made public statements suggesting 
that [**79]  in reviewing applications pursuant to DAPA, 
DHS officials who "don't follow the policy" will face 
"consequences," and "they've got a problem."135

The DACA and DAPA Memos purport to grant 
discretion, but HN59 a rule can be binding if it is 
"applied by the agency in a way that indicates it is 
binding,"136 and there was evidence from DACA's 
implementation that DAPA's discretionary language was 
pretextual. For a number of reasons, any extrapolation 
from DACA must be done carefully.137

also be available to individuals subject to final orders of 
removal.

Id. at 611-12 (paragraph breaks omitted.) This detailed 
explication of the DAPA Memo flies in the face of the dissent's 
unjustified critique that the district court "eschew[ed] the [**83]  
plain language of the [DAPA] Memorandum." Dissent at 31.

135 Texas v. United States, No. B-14-254, 2015 U.S. Dist. 
LEXIS 45483, 2015 WL 1540022, at *3 (S.D. Tex. Apr. 7, 
2015).

136 GE, 290 F.3d at 383; accord McLouth Steel, 838 F.2d at 
1321-22 (reviewing historical conformity as part of 
determination of whether rule was substantive or non-binding 
policy, despite language indicating that it was policy 
statement); id. at 1321 ("More critically than EPA's language [,] 
. . . its later conduct applying it confirms its binding 
character.").

137 The dissent, citing National Mining Ass'n v. McCarthy, 758 
F.3d 243, 253, 411 U.S. App. D.C. 52 (D.C. Cir. 2014), 
criticizes the states and the district court for enjoining DAPA 
without "an early snapshot" of its implementation. Dissent at 
32. First, the dissent overlooks a fundamental principle of 
preliminary injunctions: An injunction is of no help if one must 
wait to suffer injury before the court grants it. United States v. 
Emerson, 270 F.3d 203, 262 (5th Cir. 2001) ("[T]he injury need 
not have been inflicted when application [for the injunction] is 
made or be certain to occur[.]").

Second, the dissent assumes the conclusion of National 
Mining—that the agency action [**84]  in question is not 
subject to pre-enforcement review—is applicable here and 
asserts that we need an "early snapshot" of DAPA 
enforcement. The two cases are easily distinguished. The 
court found EPA's "Final Guidance" exempt from pre-
enforcement review because it had "no legal impact." National 
Mining, 758 F.3d at 253; see id., at 252 ("The most important 
factor concerns the actual legal effect (or lack thereof) of the 
agency action on regulated entities. . . . As a legal matter, the 

 [*174] First, DACA involved issuing benefits to self-
selecting applicants, and persons who expected to be 
denied relief would seem unlikely to apply. But the issue 
of self-selection is partially mitigated by the finding that 
"the [g]overnment has publicly declared that it will make 
no attempt to enforce the law against even those who 
are denied deferred action (absent extraordinary 
circumstances)." [**85]  Dist. Ct. Op., 86 F. Supp. 3d at 
663 (footnote omitted).

Second, DACA and DAPA are not identical: Eligibility for 
DACA was restricted to a younger and less numerous 
population,138 which suggests that DACA applicants are 
less likely to have backgrounds that would warrant a 
discretionary denial. Further, the DAPA Memo contains 
additional discretionary criteria: Applicants must not be 
"an enforcement priority as reflected in the [Prioritization 
Memo]; and [must] present no other factors that, in the 
exercise of discretion, makes the grant of deferred 
action inappropriate." DAPA Memo at 4. But despite 
those differences, there are important similarities: The 
Secretary "direct[ed] USCIS to establish a process, 
similar to DACA, for exercising prosecutorial discretion," 
id. (emphasis added), and there was evidence that the 
DACA application process itself did not allow for 
discretion, regardless of the rates of approval and 
denial.139

Final Guidance is meaningless . . . [and] has no legal impact."

DAPA, by contrast, has an effect on regulated entities (i.e. 
illegal aliens). DAPA removes a categorical bar to illegal aliens 
who are receiving state and federal benefits, so it places a 
cost on the states. The states are not required to suffer the 
injury of that legal impact before seeking an injunction. See id. 
252.

138 Approximately 1.2 million illegal aliens are eligible for DACA 
and 4.3 million for DAPA. Dist. Ct. Op., 86 F. Supp. 3d at 609, 
670.

139 Despite these differences and the dissent's protestations to 
the contrary (see, e.g., Dissent at 34-38), DACA is an apt 
comparator to DAPA. The district court considered the DAPA 
Memo's plain language, [**86]  in which the Secretary equates 
the DACA and DAPA procedure, background checks, fee 
exemptions, eligibility for work authorizations, durations of 
lawful presence and work authorization, and orders DHS to 
establish, for DAPA, processes similar to those for DACA:

In order to align the DACA program more closely with the 
other deferred action authorization outlined below, . . . I 
hereby direct USCIS to establish a process, similar to 
DACA . . . . There will be no fee waivers, and like DACA . 
. . . As with DACA, the above criteria are to be 
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Instead of relying solely on the lack of evidence that any 
DACA application had been denied for discretionary 
reasons, the district court found pretext for additional 
reasons. It observed that "the 'Operating Procedures' for 
implementation of DACA [*175]  contains nearly 150 
pages of specific instructions for granting or denying 
deferred action to applicants" and that [**87]  "[d]enials 
are recorded in a 'check the box' standardized form, for 
which USCIS personnel are provided templates. Certain 
denials of DAPA must be sent to a supervisor for 
approval[, and] there is no option for granting DAPA to 
an individual who does not meet each criterion." Dist. 
Ct. Op., 86 F. Supp. 3d at 669 (footnotes omitted). The 
finding was also based on the declaration from Palinkas 
that, as with DACA, the DAPA application process itself 
would preclude discretion: "[R]outing DAPA applications 
through service centers instead of field offices . . . 
created an application process that bypasses traditional 
in-person investigatory interviews with trained USCIS 
adjudications officers" and "prevents officers from 
conducting case-by-case investigations, undermines 
officers' abilities to detect fraud and national-security 
risks, and ensures that applications will be rubber-
stamped." See id. at 609-10 (citing that declaration).

As the government points out, there was conflicting 
evidence on the degree to which DACA allowed for 
discretion. Donald Neufeld, the Associate Director for 
Service Center Operations for USCIS, declared that 
"deferred action under DACA is a . . . case-specific 
process" that "necessarily involves the exercise of 
the [**88]  agency's discretion," and he purported to 
identify several instances of discretionary denials.140 

considered for all individuals . . . .

DAPA Memo at 4-5. See Dist. Ct. Op., 86 F. Supp. 3d at 610-
11. The district court's conclusion that DACA and DAPA would 
be applied similarly, based as it was in part on the 
memorandum's plain language, was not clearly erroneous and 
indeed was not error under any standard of review.

140 The states properly maintain that those denials were not 
discretionary but instead were required because of failures to 
meet DACA's objective criteria. For example, Neufeld averred 
that some discretionary denials occurred because applicants 
"pose[d] a public safety risk," "[were] suspected of gang 
membership or gang-related activity, had a series of arrests 
without convictions" or "ongoing criminal investigations." As 
the district court aptly noted, however, those allegedly 
discretionary grounds fell squarely within DACA's objective 
criteria because DACA explicitly incorporated the enforcement 
priorities articulated in the DACA Operation Instructions and 
the memorandum styled Policies for Apprehension, 

Although Neufeld stated that approximately 200,000 
requests for additional evidence had been made upon 
receipt of DACA applications, the government does not 
know the number, if any, that related to discretionary 
factors rather than the objective criteria. Similarly, the 
government did not provide the number of cases that 
service-center officials referred to field offices for 
interviews.141

Although the district court did not make a formal 
credibility determination or hold an evidentiary hearing 
on the conflicting statements by Neufeld and Palinkas, 
the record indicates that it did not view the Neufeld 
declaration as creating a material factual dispute.142 
Further, the government [*176]  did not seek an 
evidentiary hearing, nor does it argue on appeal that it 
was error not to conduct such a hearing. [**90]  
Reviewing for clear error, we conclude that the states 
have established a substantial likelihood that DAPA 
would not genuinely leave the agency and its 
employees free to exercise discretion.
B.

HN60 A binding rule is not required to undergo notice 
and comment if it is one "of agency organization, 
procedure, or practice." § 553(b)(A). "[T]he substantial 
impact test is the primary means by which [we] look 
beyond the label 'procedural' to determine whether a 

Detention, [**89]  and Removal of Undocumented Immigrants. 
Dist. Ct. Op., 86 F. Supp. 3d at 669 n.101.

141 The United States was also given the chance to show that it 
planned to put DAPA into effect in a manner different from 
how it implemented DACA; it failed to take advantage of that 
opportunity. Further, after assuring the district court that 
"[USCIS] does not intend to entertain requests for deferred 
action under the challenged policy until February 18, 2015," 
the government later admitted to having approved dozens of 
DAPA applications and three-year employment authorization 
to more than 100,000 aliens satisfying the original DACA 
criteria; the government could not demonstrate which 
applicants, if any, were rejected on purely discretionary 
grounds, as distinguished from failure to meet the 
requirements set forth in the memoranda.

142 After a hearing on the preliminary injunction, the 
government filed a sur-reply that included the Neufeld 
declaration. The government did not seek an evidentiary 
hearing, but the states requested one if the "new declarations 
create a fact dispute of material consequence to the motion." 
No such hearing was held, and the court cited the Palinkas 
declaration favorably, e.g., Dist. Ct. Op., 86 F. Supp. 3d at 
609-10, 613 n.13, 669 n.101, yet described other sources as 
providing insufficient detail, e.g., id. at 669 n.101.
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rule is of the type Congress thought appropriate for 
public participation."143 "An agency rule that modifies 
substantive rights and interests can only be nominally 
procedural, and the exemption for such rules of agency 
procedure cannot apply."144 DAPA undoubtedly meets 
that test—conferring lawful presence on [**91]  500,000 
illegal aliens residing in Texas forces the state to 
choose between spending millions of dollars to 
subsidize driver's licenses and amending its statutes.145

HN62 The District of Columbia Circuit applies a more 
intricate test for distinguishing between procedural and 
substantive rules.146 The court first looks at the "'effect 
on those interests ultimately at stake in the agency 
proceeding.' Hence, agency rules that impose 
'derivative,' 'incidental,' or 'mechanical' burdens upon 
regulated individuals are considered procedural, rather 
than substantive."147

143 U.S. Dep't of Labor v. Kast Metals Corp., 744 F.2d 1145, 
1153 (5th Cir. 1984); accord STEIN, supra, §15.05[5] 
("Procedural and practice rules have been distinguished from 
substantive rules by applying the substantial impact test.").

144 Kast Metals, 744 F.2d at 1153; accord Brown Express, 607 
F.2d at 701-03.

145 See Avoyelles Sportsmen's League, Inc. v. Marsh, 715 
F.2d 897, 908 (5th Cir. 1983) (HN61 "[Substantive] rules . . . 
grant rights, impose obligations, or produce other significant 
effects on private interests. They also narrowly constrict the 
discretion of agency officials by largely determining the issue 
addressed." (omission in original) (quoting Batterton v. 
Marshall, 648 F.2d 694, 208 U.S. App. D.C. 321 (D.C. Cir. 
1980))).

146 Compare Kaspar Wire Works, Inc. v. Sec'y of Labor, 268 
F.3d 1123, 1132, 348 U.S. App. D.C. 54 (D.C. Cir. 2001) 
(recognizing that the D.C. Circuit "has expressly rejected" "the 
Fifth Circuit's 'substantial impact' standard for notice and 
comment requirements"), with City of Arlington v. FCC, 668 
F.3d 229, 245 (5th Cir. 2012) ("The purpose of notice-and-
comment rulemaking is [**92]  to assure fairness and mature 
consideration of rules having a substantial impact on those 
regulated." (quoting United States v. Johnson, 632 F.3d 912, 
931 (5th Cir. 2011))), aff'd on other grounds, 133 S. Ct. 1863, 
185 L. Ed. 2d 941 (2013), and Phillips Petroleum, 22 F.3d at 
620 (reaffirming substantial-impact test announced in Brown 
Express).

147 Nat'l Sec. Counselors v. CIA, 931 F. Supp. 2d 77, 107 
(D.D.C. 2013) (citation omitted) (quoting Neighborhood TV Co. 
v. FCC, 742 F.2d 629, 637, 239 U.S. App. D.C. 292 (D.C. Cir. 
1984); Am. Hosp. Ass'n v. Bowen, 834 F.2d 1037, 1051, 266 

Further, HN63 "a procedural rule generally may not 
'encode [] a substantive value judgment or put[] a stamp 
of approval or disapproval on a given type of behavior,'"
148 but "the fact that the agency's decision was based 
on a value judgment about procedural efficiency does 
not convert the resulting rule into a substantive one."149 
"A corollary to this principle is that rules are generally 
considered procedural so long as they do not 'change 
the [*177]  substantive standards by which the [agency] 
evaluates' applications which seek a benefit that the 
agency has the power to provide."150

Applying those considerations to DAPA yields the same 
result as does our substantial-impact test. Although the 
burden imposed on Texas is derivative of conferring 
lawful presence on beneficiaries, HN64 DAPA 
establishes "'the substantive standards by which the 
[agency] evaluates applications' which seek [**93]  a 
benefit that the agency [purportedly] has the power to 
provide"—a critical fact requiring notice and comment.
151

Thus, DAPA is analogous to "the rules [that] changed 
the substantive criteria for [evaluating station allotment 
counter-proposals]" in Reeder v. FCC, 865 F.2d 1298, 
1305, 275 U.S. App. D.C. 199 (D.C. Cir. 1989) (per 
curiam), holding that notice and comment was required. 
In contrast, the court in JEM Broadcasting, 22 F.3d at 
327, observed that "[t]he critical fact here, however, is 
that the 'hard look' rules did not change the substantive 
standards by which the FCC evaluates license 
applications," such that the rules were procedural. 
Further, HN65 receipt of DAPA benefits implies a 
"stamp of approval" from the government and "encodes 
a substantive value judgment," such that the program 
cannot be considered procedural. Am. Hosp., 834 F.2d 
at 1047.
C.

HN66 Section 553(a)(2) exempts rules from notice and 

U.S. App. D.C. 190 (D.C. Cir. 1987)).

148 Nat'l Sec. Counselors, 931 F. Supp. 2d at 107 (alterations 
in original) (quoting Am. Hosp., 834 F.2d at 1047).

149 Id. (quoting James V. Hurson Assocs. v. Glickman, 229 
F.3d 277, 282, 343 U.S. App. D.C. 313 (D.C. Cir. 2000)).

150 Id. (alteration in original) (quoting JEM Broad. Co. v. FCC, 
22 F.3d 320, 327, 306 U.S. App. D.C. 11 (D.C. Cir. 1994)).

151 Id. (first alteration in original) (quoting JEM Broad., 22 F.3d 
at 327).
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comment "to the extent that there is involved . . . a 
matter relating to . . . public property, loans, grants, 
benefits, or contracts." To avoid "carv[ing] the heart out 
of the notice provisions of Section 553",152 the courts 
construe the public-benefits exception very narrowly as 
applying only to agency action that "clearly and directly 
relate[s] to 'benefits' as that word is used in section 
553(a)(2)."153

HN68 DAPA does not "clearly and directly" relate to 
public benefits as that term is used in § 553(a)(2). That 
subsection suggests that "rulemaking requirements for 
agencies managing benefit programs are . . . voluntarily 
imposed,"154 but USCIS—the agency tasked with 
evaluating DAPA applications—is not an agency 
managing benefit programs. Persons who meet the 
DAPA criteria do not directly receive the kind of public 
benefit that has been recognized, or was likely to have 
been included, under this exception.155

 [*178] In summary, the states have established a 

152 Hous. Auth. of Omaha v. U.S. Hous. Auth., 468 F.2d 1, 9 
(8th Cir. 1972) (HN67 "The exemptions of matters under 
Section 553(a)(2) relating [**94]  to 'public benefits,' could 
conceivably include virtually every activity of government. 
However, since an expansive reading of the exemption clause 
could easily carve the heart out of the notice provisions of 
Section 553, it is fairly obvious that Congress did not intend 
for the exemptions to be interpreted that broadly.").

153 Baylor Univ. Med. Ctr. v. Heckler, 758 F.2d 1052, 1061 (5th 
Cir. 1985).

154 Alcaraz v. Block, 746 F.2d 593, 611 (9th Cir. 1984).

155 See e.g., Vigil, 508 U.S. at 184, 196 (clinical services 
provided by Indian Health Service for handicapped children); 
Hoerner v. United States VA, No. 88-3052, 1988 U.S. App. 
LEXIS 21242, 1988 WL 97342, at *1-2 & n.10 (4th Cir. July 8, 
1988) (per curiam) (unpublished) (benefits for veterans); 
Baylor Univ. Med. Ctr., 758 F.2d at 1058-59 (Medicare 
reimbursement regulations issued by Secretary of Health and 
Human Services); Rodway v. U.S. Dep't of Agric., 514 F.2d 
809, 813, 168 U.S. App. D.C. 387 (D.C. Cir. 1975) (food stamp 
allotment regulations). The Departments of Agriculture, Health 
and Human Services, and Labor have waived the exemption 
for matters relating to public [**95]  property, loans, grants, 
benefits, or contracts. See 29 C.F.R. § 2.7 (Department of 
Labor); Public Participation in Rule Making, 36 Fed. Reg. 
13,804, 13,804 (July 24, 1971) (Department of Agriculture); 
Public Participation in Rule Making, 36 Fed. Reg. 2532, 
2532 (Jan. 28, 1971) (Department of Health and Human 
Services, then known as Health, Education, and Welfare).

substantial likelihood of success on the merits of their 
procedural claim. We proceed to address whether, in 
addition to that likelihood on the merits, the states make 
the same showing on their substantive APA claim.156

VII.

HN69 A "reviewing court shall . . . hold unlawful and set 
aside agency action . . . found to be—(A) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law . . . [or] (C) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right." 5 U.S.C. § 706(2). Although the district court 
enjoined DAPA solely on the basis of the procedural 
APA [**96]  claim, "it is an elementary proposition, and 
the supporting cases too numerous to cite, that this 
court may affirm the district court's judgment on any 
grounds supported by the record."157 Therefore, as an 
alternate and additional ground for affirming the 
injunction, we address this substantive issue, which was 
fully briefed in the district court.158

HN71 Assuming arguendo that Chevron159 applies,160 

156 We reiterate that DAPA is much more than a 
nonenforcement policy, which presumptively would be 
committed to agency discretion. Therefore, even where a party 
has standing and is within the requisite zone of interests, a 
traditional nonenforcement policy would not necessarily be 
subject to notice and comment just because DAPA must 
undergo notice-and-comment review.

157 Palmer ex rel. Palmer v. Waxahachie Indep. Sch. Dist., 579 
F.3d 502, 506 (5th Cir. 2009) (citation and internal quotation 
marks omitted).

158 HN70 "This circuit follows the rule that alternative holdings 
are binding precedent and not obiter dictum." United States v. 
Potts, 644 F.3d 233, 237 n.3 (5th Cir. 2011) (citation and 
internal quotation marks omitted). At oral argument, the parties 
agreed that no further factual development is needed to 
resolve the substantive APA challenge.

159 Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 104 S. Ct. 
2778, 81 L. Ed. 2d 694 (1984).

160 HN73 "[T]he fact that the Agency previously reached its 
interpretation through means less formal than 'notice and 
comment' rulemaking does not automatically deprive that 
interpretation of the judicial deference otherwise its due." 
Barnhart v. Walton, 535 U.S. 212, 221, 122 S. Ct. 1265, 152 L. 
Ed. 2d 330 (2002) (citation omitted). Instead, we consider 
factors such as "the interstitial nature of the legal question, the 
related expertise of the Agency, the importance of the 
question to administration of the statute, the complexity of that 
administration, and the careful consideration the Agency has 
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we first "ask whether [*179]  Congress has 'directly 
addressed the precise question at issue.'"161 It has. 
"Federal governance of immigration and alien status is 
extensive and complex." Arizona v. United States, 132 
S. Ct. at 2499. HN72 The limited ways in which illegal 
aliens can lawfully reside in the United States reflect 
Congress's concern that "aliens have been applying for 
and receiving public benefits from Federal, State, and 
local governments at increasing rates," 8 U.S.C. § 
1601(3), and that "[i]t is a compelling government 
interest to enact new rules for [**97]  eligibility and 
sponsorship agreements in order to assure that aliens 
be self-reliant in accordance with national immigration 
policy," § 1601(5).

HN77 In specific and detailed provisions, the INA 
expressly and carefully provides legal designations 
allowing defined classes of aliens to be lawfully present
162 and confers eligibility for "discretionary relief allowing 

given the question over a long period of time . . . ." Id. We 
need not decide whether DHS's interpretation satisfies that 
test, however, because, as we explain, the agency cannot 
prevail even under Chevron.

HN74 Chevron deference requires the courts to accept an 
agency's reasonable construction of a statute as long as it is 
"not patently inconsistent with the statutory scheme." Am. 
Airlines, Inc. v. Dep't of Transp., 202 F.3d 788, 813 (5th Cir. 
2000). As explained below, we decide that, assuming Chevron 
deference does apply, DAPA is not a reasonable construction 
of the INA, because it is "manifestly contrary" to the INA 
statutory [**98]  scheme. Mayo Found. for Med. Educ. & 
Research v. United States, 562 U.S. 44, 53, 131 S. Ct. 704, 
178 L. Ed. 2d 588 (2011).

HN75 An agency construction that is manifestly contrary to a 
statutory scheme could not be persuasive under the test in 
Skidmore v. Swift & Co., 323 U.S. 134, 65 S. Ct. 161, 89 L. 
Ed. 124 (1944), a test that affords agency constructions less 
deference than does Chevron. See Gonzales v. Oregon, 546 
U.S. 243, 256, 126 S. Ct. 904, 163 L. Ed. 2d 748 (2006) 
(providing that under Skidmore, an "interpretation is entitled to 
respect only to the extent it has the power to persuade"). 
Therefore, our decision to forego discussion of the Walton 
factors is sensible. See Griffon v. U.S. Dep't of Health & 
Human Servs., 802 F.2d 146, 148 n.3 (5th Cir. 1986) (noting 
that HN76 where an interpretive rule is unreasonable, "there is 
no need to decide whether Chevron or a less exacting 
standard applies").

161 Mayo Found., 562 U.S. at 52 (quoting Chevron, 467 U.S. at 
842).

162 E.g., lawful-permanent-resident ("LPR") status, see 8 

[aliens in deportation proceedings] to remain in the 
country."163 Congress has also identified narrow 
classes of aliens eligible for deferred action, including 
certain petitioners for immigration status under the 
Violence Against Women Act of 1994,164 immediate 
family members of lawful permanent residents ("LPRs") 
killed by terrorism,165 and immediate family members of 
LPRs killed in combat and granted posthumous 
citizenship. [**99] 166 Entirely absent from those specific 
classes is the group of 4.3 million illegal aliens who 
would be eligible for lawful presence under DAPA were 
it not enjoined. See DAPA Memo at 4.

HN78 Congress has enacted an intricate process for 
illegal aliens to derive a lawful immigration 
classification [**100]  from their children's immigration 
status: In general, an applicant must (i) have a U.S. 
citizen child who is at least twenty-one years old, (ii) 
leave the United States, (iii) wait ten years, and then (iv) 
obtain one of the limited [*180]  number of family-
preference visas from a United States consulate.167 

U.S.C. §§ 1101(a)(20), 1255; nonimmigrant status, see §§ 
1101(a)(15), 1201(a)(1); refugee and asylum status, see §§ 
1101(a)(42), 1157-59, 1231(b)(3); humanitarian parole, see § 
1182(d)(5); temporary protected status, see § 1254a. Cf. §§ 
1182(a) (inadmissible aliens), 1227(a)-(b) (deportable aliens).

163 Arizona v. United States, 132 S. Ct. at 2499 (citing 8 U.S.C. 
§§ 1158 (asylum), 1229b (cancellation of removal), 1229c 
(voluntary departure)); see also § 1227(d) (administrative 
stays of removal for T- and U-visa applicants (victims of 
human trafficking, or of various serious crimes, who assist law 
enforcement)).

164 Pub. L. No. 103-322, tit. IV, 108 Stat. 1902 (codified as 
amended in scattered sections of the U.S. Code). See 8 
U.S.C. § 1154(a)(1)(D)(i)(II), (IV).

165 USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 423(b), 
115 Stat. 272, 361.

166 National Defense Authorization Act for Fiscal Year 2004, 
Pub. L. No. 108-136, § 1703(c)-(d), 117 Stat. 1392, 1694-95; 
see also 8 U.S.C. § 1227(d)(2) (specifying that "[t]he denial of 
a request for an administrative stay of removal [for T- and U-
visa applicants] shall not preclude the alien from applying for . 
. . deferred action, or a continuance or abeyance of removal 
proceedings under any other provision of the immigration laws 
. . . .").

167 See 8 U.S.C. §§ 1151(b)(2)(A)(i), 1182(a)(9)(B)(i)(II), 
1201(a), 1255; see Scialabba v. Cuellar de Osorio, 134 S. Ct. 
2191, 2199, 189 L. Ed. 2d 98 (2014) (recognizing that legal 
immigration "takes time—and often a lot of it. . . . After a 
sponsoring petition is approved but before a visa 
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Although DAPA does not confer the full panoply of 
benefits that a visa gives, DAPA would allow illegal 
aliens to receive the benefits of lawful presence solely 
on account of their children's immigration status without 
complying with any of the requirements, enumerated 
above, that Congress has deliberately imposed. DAPA 
requires only that prospective beneficiaries "have . . . a 
son or daughter who is a U.S. citizen or lawful 
permanent resident"—without regard to the age of the 
child—and there is no need to leave the United States 
or wait ten years168 or obtain a visa.169 Further, the INA 
does not contain a family-sponsorship process for 
parents of an LPR child,170 but DAPA allows a parent to 
derive lawful presence from his child's LPR status.

HN80 The INA authorizes cancellation of removal and 
adjustment of status if, inter alia, "the alien has been 
physically present in the United States for a continuous 
period of not less than 10 years immediately preceding 
the date of such application" and if "removal would 
result in exceptional and extremely unusual hardship to 
the alien's spouse, parent, or child, who is a citizen of 
the United States or an alien lawfully admitted for 
permanent residence." 8 U.S.C. § 1229b(b)(1)(A) 
(emphasis [**102]  added). Although LPR status is more 
substantial than is lawful presence, § 1229b(b)(1) is the 
most specific delegation of authority to the Secretary to 
change the immigration classification of removable 
aliens that meet only the DAPA criteria and do not fit 
within the specific categories set forth in § 1229b(b)(2)-
(6).

HN81 Instead of a ten-year physical-presence period, 
DAPA grants lawful presence to persons who "have 
continuously resided in the United States since before 
January 1, 2010," and there is no requirement that 

application [**101]  can be filed, a family-sponsored immigrant 
may stand in line for years—or even decades—just waiting for 
an immigrant visa to become available.").

168 HN79 Although "[t]he Attorney General has sole discretion 
to waive [the ten-year reentry bar] in the case of an immigrant 
who is the spouse or son or daughter of a United States 
citizen or of an alien lawfully admitted for permanent 
residence, if it is established to the satisfaction of the Attorney 
General that the refusal of admission to such immigrant alien 
would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien," § 1182(a)(9)(B)(v) 
(emphasis added), there is no such provision for waiving the 
reentry bar for parents of U.S. citizen or LPR children.

169 DAPA Memo at 4.

170 See 8 U.S.C. §§ 1151(b)(2)(A)(i), 1152(a)(4), 1153(a).

removal would result in exceptional and extremely 
unusual hardship. DAPA Memo at 4. Although the 
Secretary has discretion to make immigration decisions 
based on humanitarian grounds, that discretion is 
conferred only for particular family relationships and 
specific forms of relief—none of which includes granting 
lawful presence, on the basis of a child's immigration 
status, to the class of aliens that would be eligible for 
DAPA.171

HN82 The INA also specifies classes of aliens [*181]  
eligible172 and ineligible173 for work 
authorization, [**103]  including those "eligible for work 
authorization and deferred action"—with no mention of 
the class of persons whom DAPA would make eligible 
for work authorization. Congress "'forcefully' made 
combating the employment of illegal aliens central to 
'[t]he policy of immigration law,'"174 in part by 
"establishing an extensive 'employment verification 
system,' designed to deny employment to aliens who . . 
. are not lawfully present in the United States."175

HN83 The INA's careful [**104]  employment-
authorization scheme "protect[s] against the 

171 See, e.g., 8 U.S.C. §§ 1182(a)(9)(B)(v), (C)(iii) (authorizing 
waiver of reentry bars for particular classes of inadmissible 
aliens), 1227(a)(1)(E)(iii) (authorizing waiver of inadmissibility 
for smuggling by particular classes of aliens).

172 E.g., 8 U.S.C. §§ 1101(i)(2) (human-trafficking victims in 
lawful-temporary-resident status pursuant to a T-visa), 
1105a(a) (nonimmigrant battered spouses), 1154(a)(1)(K) 
(grantees of self-petitions under the Violence Against Women 
Act), 1158(c)(1)(B), (d)(2) (asylum applicants and grantees), 
1160(a)(4) (certain agricultural workers in lawful-temporary-
resident status), 1184(c)(2)(E), (e)(6) (spouses of L- and E-
visa holders), (p)(3)(B) (certain victims of criminal activity in 
lawful-temporary-resident status pursuant to a U visa), 
1254a(a)(1)(B) (temporary-protected status holders), 
1255a(b)(3)(B) (temporary-resident status holders).

173 E.g., 8 U.S.C. §§ 1226(a)(3) (limits on work authorizations 
for aliens with pending removal proceedings), 1231(a)(7) 
(limits on work authorizations for aliens ordered removed).

174 Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 
147, 122 S. Ct. 1275, 152 L. Ed. 2d 271 (2002) (alteration in 
original) (quoting INS v. Nat'l Ctr. for Immigrants' Rights, Inc., 
502 U.S. 183, 194 n.8, 112 S. Ct. 551, 116 L. Ed. 2d 546 
(1991)).

175 Id. (emphasis added) (citation omitted) (quoting 8 U.S.C. § 
1324a(a)(1)).
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displacement of workers in the United States,"176 and a 
"primary purpose in restricting immigration is to preserve 
jobs for American workers."177 DAPA would 
dramatically increase the number of aliens eligible for 
work authorization, thereby undermining Congress's 
stated goal of closely guarding access to work 
authorization and preserving jobs for those lawfully in 
the country.

HN85 DAPA would make 4.3 [**105]  million otherwise 
removable aliens eligible for lawful presence, 
employment authorization, and associated benefits, and 
"we must be guided to a degree by common sense as to 
the manner in which Congress is likely to delegate a 
policy decision of such economic and political 
magnitude to an administrative agency."178 DAPA 
undoubtedly implicates "question[s] of deep 'economic 
and political significance' that [are] central to this 
statutory scheme; had Congress wished to assign that 
decision to an agency, it surely would have done so 
expressly."179 But [*182]  assuming arguendo that 
Chevron applies and that Congress has not directly 
addressed the precise question at hand, we would still 
strike down HN86 DAPA as an unreasonable 
interpretation that is "manifestly contrary" to the INA. 
See Mayo Found., 562 U.S. at 53.

176 Nat'l Ctr. for Immigrants' Rights, 502 U.S. at 194 (quoting 
Powers and Duties of Service Officers; Availability of Service 
Records; Employment Authorization; Excludable or Deportable 
Aliens, 48 Fed. Reg. 51,142, 51,142 (Nov. 7, 1983)).

177 Id. (quoting Sure-Tan, 467 U.S. at 893); see HN84 8 U.S.C 
§ 1182(a)(5)(A)(i) (listing among the classes of excludable 
aliens those who "seek[] to enter the United States for the 
purpose of performing skilled or unskilled labor . . ., unless the 
Secretary of Labor has determined and certified to the 
Secretary of State and the Attorney General that—(I) there are 
not sufficient workers who are able, willing, qualified (or 
equally qualified in the case of an alien described in clause (ii)) 
and available at the time of application for a visa and 
admission to the United States and at the place where the 
alien is to perform such skilled or unskilled labor, and (II) the 
employment of such alien will not adversely affect the wages 
and working conditions of workers in the United States 
similarly employed").

178 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 
133, 120 S. Ct. 1291, 146 L. Ed. 2d 121 (2000).

179 King v. Burwell, 135 S. Ct. 2480, 2489, 192 L. Ed. 2d 483 
(2015) (quoting Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 
2427, 2444, 189 L. Ed. 2d 372 (2014)).

The dissent, relying on Texas Rural Legal Aid v. Legal 
Services Corp., 940 F.2d 685, 694, 291 U.S. App. D.C. 
254 (D.C. Cir. 1991), theorizes that our analysis is 
nothing but an application of HN87 the expressio unius 
est exclusio alterius180 canon of construction, which the 
dissent claims is of limited utility in administrative law. 
Dissent at 46. The dissent's observation is astray, 
however, because our statutory analysis does not hinge 
on the expressio unius maxim.

Moreover, the Supreme Court and this court have relied 
on expressio unius in deciding issues of administrative 
law. While noting "the limited usefulness of the 
expressio unius doctrine in the administrative context,"
181 some courts have declined to apply it mostly 
because they find it unhelpful for the specific statute at 
issue.182 On other occasions, both our circuit and the 
Supreme Court have employed the canon in addressing 
administrative law.183 Nor has the District of Columbia 
Circuit expressly foreclosed use of the canon on 
questions of statutory interpretation by agencies.184 Our 

180 "A canon of construction holding that to express or include 
one thing [**106]  implies the exclusion of the other, or of the 
alternative." BLACK'S LAW DICTIONARY 701 (10th ed. 2014).

181 Tex. Office of Pub. Util. Counsel v. FCC, 183 F.3d 393, 
443-44 (5th Cir. 1999).

182 Id. at 444 (concluding, on the basis of other statutory 
provisions, that "Congress intended to allow the FCC broad 
authority to implement this section").

183 See, e.g., Christensen v. Harris Cnty., 529 U.S. 576, 582-
83, 120 S. Ct. 1655, 146 L. Ed. 2d 621 (2000) (discussing 
expressio unius, and concluding that it does not inform the 
result, without suggesting that [**107]  it has no applicability in 
administrative law); Rodriguez-Avalos v. Holder, 788 F.3d 444, 
451 (5th Cir. 2015) (per curiam) (relying on HN88 the 
expression of a term in one section of the statute to infer that 
its absence in another section suggests intent to foreclose its 
implication in the latter, even though the statute was subject to 
interpretation by the Board of Immigration Appeals).

184 See Indep. Ins. Agents of Am., Inc. v. Hawke, 211 F.3d 
638, 644, 341 U.S. App. D.C. 211 (D.C. Cir. 2000) ("The 
Comptroller argues that the expressio unius maxim cannot 
preclude an otherwise reasonable agency interpretation. This 
is not entirely correct. True, we have rejected the canon in 
some administrative law cases, but only where the logic of the 
maxim . . . simply did not hold up in the statutory context. . . . 
In this case, the two canons upon which we rely [expressio 
unius and avoidance of surplusage] inarguably compel our 
holding that § 24 (Seventh) unambiguously does not authorize 
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distinguished dissenting colleague, in fact, relied on 
expressio unius to uphold a decision of the Board of 
Immigration Appeals, concluding that the Equal Access 
to Justice Act did not provide for fee-shifting in 
proceedings before the Board. See Hodge v. Dep't of 
Justice, 929 F.2d 153, 157 n.11 (5th Cir. 1991) (King, 
J.).

For the authority to implement DAPA, the government 
relies in part on HN89 8 U.S.C. § 1324a(h)(3),185 [*183]  
a provision that does not mention lawful presence or 
deferred action, and that is listed as a "[m]iscellaneous" 
definitional provision expressly limited to § 1324a, a 
section concerning the "Unlawful employment of 
aliens"—an exceedingly unlikely place to find 
authorization for DAPA.186 Likewise, HN90 the broad 
grants of authority in 6 U.S.C. § 202(5),187 8 U.S.C. § 
1103(a)(3),188 and 8 U.S.C. § 1103(g)(2)189 cannot 

national banks to engage in the general sale of insurance as 
'incidental' to 'the business of banking.'"); see also Ronald M. 
Levin, The Anatomy of Chevron: Step Two Reconsidered, 72 
Chi.-Kent L. Rev.1253, 1280 (1997) ("[P]ost-Chevron cases 
have often set aside agency interpretations by drawing upon 
the full range of conventional statutory construction techniques 
at step one. Arguments from statutory structure and purpose . 
. . are regularly examined at that step. So are canons of 
construction.") (footnotes omitted).

185 HN91 "As used in this section, the term 'unauthorized alien' 
means, with respect to the employment of an alien at a 
particular time, that the alien is not at that time either (A) an 
alien lawfully admitted for permanent residence, or (B) 
authorized to be so employed by this chapter or by the 
Attorney General."

186 See Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 468, 
121 S. Ct. 903, 149 L. Ed. 2d 1 (2001) (HN92 "Congress, we 
have held, does not alter the [**108]  fundamental details of a 
regulatory scheme in vague terms or ancillary provisions—it 
does not, one might say, hide elephants in mouseholes.").

187 HN93 "The Secretary . . . shall be responsible for . . . 
[e]stablishing national immigration enforcement policies and 
priorities."

188 HN94 "[The Secretary] . . . shall establish such regulations; 
prescribe such forms of bond, reports, entries, and other 
papers; issue such instructions; and perform such other acts 
as he deems necessary for carrying out his authority under the 
provisions of this chapter."

189 HN95 "The Attorney General shall establish such 
regulations, prescribe such forms of bond, reports, entries, 
and other papers, issue such instructions, review such 
administrative determinations in immigration proceedings, 

reasonably be construed as assigning "decisions of vast 
'economic and political significance,'"190 such as DAPA, 
to an agency.191

delegate such authority, and perform such other acts as the 
Attorney General determines to be necessary for carrying out 
this section."

190 Util. Air, 134 S. Ct. at 2444 (quoting Brown & Williamson, 
529 U.S. at 159); accord id. ("When an agency claims to 
discover in a long-extant statute an unheralded power to 
regulate 'a significant portion of the American economy,' we 
typically greet its announcement with a measure of skepticism. 
We expect Congress to speak clearly if it wishes to assign to 
an agency decisions of vast 'economic [**109]  and political 
significance.'" (citation omitted) (quoting Brown & Williamson, 
529 U.S. at 159)).

191 The dissent urges the courts to give DHS leeway to craft 
rules regarding deferred action because of the scope of the 
problem of illegal immigration and the insufficiency of 
congressional funding. Dissent at 50. That is unpersuasive. 
HN96 "Regardless of how serious the problem an 
administrative agency seeks to address, . . . it may not 
exercise its authority 'in a manner that is inconsistent with the 
administrative structure that Congress enacted into law.'" 
Brown & Williamson, 529 U.S. at 125 (quoting ETSI Pipeline 
Project v. Missouri, 484 U.S. 495, 517, 108 S. Ct. 805, 98 L. 
Ed. 2d 898 (1988)).

HN97 Because we conclude, at Chevron Step One, that 
Congress has directly addressed lawful presence and work 
authorizations through the INA's unambiguously specific and 
intricate provisions, we find no reason to allow DHS such 
leeway. There is no room among those specific and intricate 
provisions for the Secretary to "exercise discretion in selecting 
a different threshold" for class-wide grants of lawful presence 
and work authorization under DAPA. Util. Air, 134 S. Ct. at 
2446 n.8.

We merely apply the ordinary tools of statutory construction to 
conclude that Congress directly addressed, yet did not 
authorize, DAPA. See King, 135 S. Ct. at 2483 (noting that 
HN98 to determine whether Congress has expressed its 
intent, we "must read the words [**110]  in their context and 
with a view to their place in the overall statutory scheme"; City 
of Arlington v. F.C.C., 133 S. Ct. 1863, 1868, 185 L. Ed. 2d 
941 (2013) ("First, HN99 applying the ordinary tools of 
statutory construction, the court must determine whether 
Congress has directly spoken to the precise question at 
issue."); Util. Air, 134 S. Ct at 2441 (recognizing HN100 the 
"fundamental canon of statutory construction that the words of 
a statute must be read in their context and with a view to their 
place in the overall statutory scheme"). Now, even assuming 
the government had survived Chevron Step One, we would 
strike down DAPA as manifestly contrary to the INA under 

809 F.3d 134, *182; 2015 U.S. App. LEXIS 19725, **107



Page 46 of 77

 

 [*184] The interpretation of those provisions that the 
Secretary advances would allow him to grant lawful 
presence and work authorization to any illegal alien in 
the United States—an untenable position in light of the 
INA's intricate system of immigration classifications and 
employment eligibility. HN101 Even with "special 
deference" to the Secretary,192 the INA flatly does not 
permit the reclassification of millions of illegal aliens as 
lawfully present and thereby make them newly eligible 
for a host of federal and state benefits, including work 
authorization.

Presumably because DAPA is not authorized by statute, 
the United States posits that its authority is grounded in 
HN103 historical practice, but that "does not, by itself, 
create power,"193 and in any event, previous deferred-
action programs are not analogous to DAPA. "[M]ost . . . 
discretionary deferrals have been done on a country-
specific basis, usually in response to war, civil unrest, or 
natural disasters,"194 but DAPA is not such a program. 
Likewise, many of the previous programs were bridges 
from one legal status to another,195 whereas DAPA 

Step Two. See Chevron, 467 U.S. at 844; Mayo Found., 562 
U.S. at 53.

192 Texas v. United States, 106 F.3d at 665 (HN102 "Courts 
must give special deference to congressional and 
executive [**111]  branch policy choices pertaining to 
immigration.").

193 Medellin v. Texas, 552 U.S. 491, 532, 128 S. Ct. 1346, 170 
L. Ed. 2d 190 (2008) (quoting Dames & Moore v. Regan, 453 
U.S. 654, 686, 101 S. Ct. 2972, 69 L. Ed. 2d 918 (1981)). But 
see NLRB v. Noel Canning, 134 S. Ct. 2550, 2560, 189 L. Ed. 
2d 538 (2014) ("[T]he longstanding 'practice of the 
government' can inform our determination of 'what the law is.'" 
(citation omitted) (quoting McCulloch v. Maryland, 17 U.S. (4 
Wheat.) 316, 401, 4 L. Ed. 579 (1819); Marbury v. Madison, 5 
U.S. (1 Cranch) 137, 177, 2 L. Ed. 60 (1803))).

194 ANDORRA BRUNO ET AL., CONG. RESEARCH SERV., ANALYSIS OF 

JUNE 15, 2012 DHS MEMORANDUM, EXERCISING PROSECUTORIAL 

DISCRETION WITH RESPECT TO INDIVIDUALS WHO CAME TO THE 

UNITED STATES AS CHILDREN 9 (July 13, 2012); see CHARLOTTE 

J. MOORE, CONG. RESEARCH SERV., ED206779, REVIEW OF U.S. 
REFUGEE RESETTLEMENT PROGRAMS AND POLICIES 9, 12-14 
(1980).

195 See Voluntary Departure for Out-of-Status [**112]  
Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan. 
19, 1978) (deferring action on the removal of nonimmigrant 
nurses whose temporary licenses expired so that they could 
pass permanent licensure examinations); Memorandum from 
Michael Cronin, Acting Exec. Assoc. Comm'r, Office of 

awards lawful presence to persons who have never had 
a legal status196 and may never receive one.197

Programs, INS, to Michael Pearson, Exec. Assoc. Comm'r, 
Office of Field Operations, INS 2 (Aug. 30, 2001) (directing 
that possible victims of the Victims of Trafficking and Violence 
Protection Act of 2000 ("VTVPA"), Pub. L. No. 106-386, 114 
Stat. 1464, "should not be removed from the United States 
until they have had the opportunity to avail themselves of the . 
. . VTVPA," including receipt of a T- or U-visa); Memorandum 
from Paul Virtue, Acting Exec. Assoc. Comm'r, INS, to Reg'l 
Dirs., INS, et al. 3 (May 6, 1997) (utilizing deferred action for 
VAWA self-petitioners "pending the availability of a visa 
number"); Press Release, USCIS, USCIS Announces Interim 
Relief for Foreign Students Adversely Impacted by Hurricane 
Katrina 1 (Nov. 25, 2005) (deferring action on students "based 
upon the fact that the failure to maintain status is directly due 
to Hurricane Katrina"); see also United States ex rel. Parco v. 
Morris, 426 F. Supp. 976, 980 (E.D. Pa. 1977) (discussing an 
INS policy that allowed aliens to "await the availability of a 
[Third Preference] visa while remaining [**113]  in this country" 
under "extended voluntary departure").

196 DAPA Memo at 4 (limiting DAPA to persons who "have no 
lawful status").

197 Id. at 5 (specifying that DAPA "confers no . . . immigration 
status or pathway to citizenship"). Throughout the dissent is 
the notion that DHS must pursue DAPA because Congress's 
funding decisions have left the agency unable to deport as 
many illegal aliens as it would if funding were available. But 
the adequacy or insufficiency of legislative appropriations is 
not relevant to whether DHS has statutory authority to 
implement DAPA. Neither our nor the dissent's reasoning 
hinges on the budgetary feasibility of a more thorough 
enforcement of the immigration laws; instead, our conclusion 
turns on whether the INA gives DHS the power to create and 
implement a sweeping class-wide rule changing the 
immigration status of the affected aliens without full notice-
and-comment rulemaking, especially where—as here—the 
directive is flatly contrary to the statutory text.

The dissent's repeated references to DAPA as the appropriate 
continuation of a longstanding practice, see, e.g., Dissent at 2, 
badly mischaracterizes the nature of DAPA. Previous 
iterations of deferred action [**114]  were limited in time and 
extent, affecting only a few thousand aliens for months or, at 
most, a few years. MEMORANDUM ON THE DEP'T OF HOMELAND 

SEC.'S AUTH. TO PRIORITIZE REMOVAL OF CERTAIN ALIENS 

UNLAWFULLY PRESENT IN THE UNITED STATES AND TO DEFER 

REMOVAL OF OTHERS, Dep't of Justice, Office of Legal Counsel, 
at *15—*17 (Nov. 19, 2014).

Nothing like DAPA, which alters the status of more than four 
million aliens, has ever been contemplated absent direct 
statutory authorization. In its OLC memorandum, the 
Department of Justice noted that "extending deferred action to 
individuals who satisfied these and other specified criteria on a 
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 [*185] Although the "Family Fairness" program did grant 
voluntary departure to family members of legalized 
aliens while they "wait[ed] for a visa preference number 
to become available for family members," that program 
was interstitial to a statutory legalization scheme.198 
DAPA is far from interstitial: Congress has 
repeatedly [**115]  declined to enact the Development, 
Relief, and Education for Alien Minors Act ("DREAM 
Act"),199 features of which closely resemble DACA and 
DAPA.

Historical practice that is so far afield from the 
challenged program sheds [**116]  no light on the 
Secretary's authority to implement DAPA. Indeed, as the 
district court recognized, the President explicitly stated 
that "it was the failure of Congress to enact such a 
program that prompted him . . . to 'change the law.'"200 
At oral argument, and despite being given several 
opportunities, the attorney for the United States was 
unable to reconcile that remark with the position that the 
government now takes. And the dissent attempts to 
avoid the impact of the President's statement by 

class-wide basis would raise distinct questions not implicated 
by ad hoc grants of deferred action." Id. at *18 n.8. Deferred 
action may be a decades-old tool, but it has never been used 
to affect so many aliens and to do so for so expansive a period 
of time.

198 See Memorandum from Gene McNary, Comm'r, INS, to 
Reg'l Comm'rs, INS 1 (Feb. 2, 1990) (authorizing extended 
voluntary departure and work authorization for the spouses 
and children of aliens who had been granted legal status 
under the Immigration Reform and Control Act of 1986, Pub. 
L. No. 99-603, 100 Stat. 3359); see also Memorandum from 
Donald Neufeld, Acting Assoc. Dir., USCIS, to Field 
Leadership, USCIS 1 (Sept. 4, 2009) (authorizing deferred 
action for "the surviving spouse of a deceased U.S. citizen if 
the surviving spouse and the U.S. citizen were married less 
than 2 years at the time of the citizen's death" because "no 
avenue of immigration relief exist[ed]" and "[t]his issue has 
caused a split among the circuit courts of appeal and is also 
the subject of proposed legislation in . . . Congress").

199 "[A] bill that would have become the 'DREAM' Act never 
became law[; it] passed the House of Representatives during 
the 111th Congress and then stalled in the Senate." Common 
Cause v. Biden, 748 F.3d 1280, 1281, 409 U.S. App. D.C. 306 
(D.C. Cir.) (citing H.R. 5281, 111th Cong. (2010)), cert. 
denied, 135 S. Ct. 451, 190 L. Ed. 2d 330 (2014)).

200 Dist. Ct. Op., 86 F. Supp. 3d at 657 & n.71 (quoting Press 
Release, Remarks by the President on Immigration—Chicago, 
Ill., The White House Office of the Press Sec'y (Nov. 25, 
2014)).

accusing the district court and this panel majority of 
"relying . . . on selected excerpts of the President's 
public statements." Dissent at 24, 33 n.41.

 [*186] The dissent repeatedly claims that congressional 
silence has conferred on DHS the power to act. E.g., 
Dissent at 46-47. To the contrary, any such inaction 
cannot create such power:

HN104 "[D]eference is warranted only when 
Congress has left a gap for the agency to fill 
pursuant to an express or implied 'delegation of 
authority to the agency.'" Chevron[,] 467 U.S. at 
843-44[]. To suggest, as the [agency] effectively 
does, that Chevron step [**117]  two is implicated at 
any time a statute does not expressly negate the 
existence of a claimed administrative power . . . is 
both flatly unfaithful to the principles of 
administrative law . . . and refuted by precedent. . . . 
Were courts to presume a delegation of power 
absent an express withholding of such power, 
agencies would enjoy virtually limitless hegemony, 
a result plainly out of keeping with Chevron and 
quite likely with the Constitution as well.

Ethyl Corp. v. EPA, 51 F.3d 1053, 1060, 311 U.S. App. 
D.C. 163 (D.C. Cir. 1995).

Through the INA's specific and intricate provisions, 
"Congress has 'directly addressed the precise question 
at issue.'" Mayo Found., 562 U.S. at 52. As we have 
indicated, HN105 the INA prescribes how parents may 
derive an immigration classification on the basis of their 
child's status and which classes of aliens can achieve 
deferred action and eligibility for work authorization. 
DAPA is foreclosed by Congress's careful plan; the 
program is "manifestly contrary to the statute"201 and 
therefore was properly enjoined.202

VIII.

The states have satisfied the other requirements for a 
preliminary injunction. They have demonstrated "a 

201 Mayo Found., 562 U.S. at 53 (quoting Household Credit 
Servs., Inc. v. Pfennig, 541 U.S. 232, 242, 124 S. Ct. 1741, 
158 L. Ed. 2d 450 (2004)).

202 We do not address whether single, ad hoc grants of 
deferred action made on a genuinely case-by-case basis are 
consistent with the INA; we conclude only that the INA does 
not grant the Secretary discretion to grant deferred action and 
lawful presence [**118]  on a class-wide basis to 4.3 million 
otherwise removable aliens.
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substantial threat of irreparable injury if the injunction is 
not issued." Sepulvado, 729 F.3d at 417 (quoting 
Byrum, 566 F.3d at 445). DAPA beneficiaries would be 
eligible for driver's licenses and other benefits, and a 
substantial number of the more than four million 
potential beneficiaries—many of whom live in the 
plaintiff states—would take advantage of that 
opportunity. The district court found that retracting those 
benefits would be "substantially difficult—if not 
impossible," Dist. Ct. Op., 86 F. Supp. 3d at 673, and 
the government has given us no reason to doubt that 
finding.

The states have shown "that the threatened injury if the 
injunction is denied outweighs any harm that will result if 
the injunction is granted." Sepulvado, 729 F.3d at 417 
(quoting Byrum, 566 F.3d at 445). The states have 
alleged a concrete threatened injury in the form of 
millions of dollars of losses.

The harms the United States has identified are less 
substantial. It claims that the injunction "obstructs a core 
Executive prerogative" and offends separation-of-
powers and federalism principles. Those alleged harms 
are vague, and the principles the [**119]  government 
cites are more likely to be affected by the resolution of 
the case on the merits than by the injunction.

Separately, the United States postulates that the 
injunction prevents DHS from [*187]  effectively 
prioritizing illegal aliens for removal. But the injunction 
"does not enjoin or impair the Secretary's ability to 
marshal his assets or deploy the resources of the DHS 
[or] to set priorities," including selecting whom to remove 
first, see Dist. Ct. Op., 86 F. Supp. 3d at 678, and any 
inefficiency is outweighed by the major financial losses 
the states face.

The government also complains that the injunction 
imposes administrative burdens because DHS has 
already leased office space and begun hiring employees 
to implement DAPA. Such inconveniences are common 
incidental effects of injunctions, and the government 
could have avoided them by delaying preparatory work 
until the litigation was resolved.203 Finally, the 

203 Cf. [**120]  Kos Pharms., Inc. v. Andrx Corp., 369 F.3d 
700, 728 (3d Cir. 2004) ("[W]hen the potential harm to each 
party is weighed, a party 'can hardly claim to be harmed 
[where] it brought any and all difficulties occasioned by the 
issuance of an injunction upon itself.'" (second alteration in 
original) (quoting Opticians Ass'n of Am. v. Indep. Opticians of 
Am., 920 F.2d 187, 197 (3d Cir. 1990))).

government reasonably speculates that the injunction 
burdens DAPA beneficiaries and their families and 
discourages them from cooperating with law-
enforcement officers and paying taxes. But those are 
burdens that Congress knowingly created, and it is not 
our place to second-guess those decisions.

The states have also sufficiently established that "an 
injunction will not disserve the public interest." 
Sepulvado, 729 F.3d at 417 (quoting Byrum, 566 F.3d at 
445). This factor overlaps considerably with the previous 
one, and most of the same analysis applies.204 The 
main difference is that, instead of relying on their 
financial interests, the states refer to the public interest 
in protecting separation of powers by curtailing unlawful 
executive action.

Although the United States cites the public interest in 
maintaining separation of powers and federalism by 
avoiding judicial and state interference with a legitimate 
executive function, there is an obvious difference: The 
interest the government has identified can [**121]  be 
effectively vindicated after a trial on the merits. The 
interest the states have identified cannot be, given the 
difficulty of restoring the status quo ante if DAPA were 
to be implemented.205 The public interest easily favors 
an injunction.
IX.

The government claims that the nationwide scope of the 
injunction is an abuse of discretion and requests that it 
be confined to Texas or the plaintiff states. But HN107 
the Constitution requires "an uniform Rule of 

204 Cf. Nken v. Holder, 556 U.S. 418, 435, 129 S. Ct. 1749, 
173 L. Ed. 2d 550 (2009) ("Once an applicant satisfies the first 
two factors [for a stay of an alien's removal pending judicial 
review], the traditional stay inquiry calls for assessing the harm 
to the opposing party and weighing the public interest. These 
factors merge when the Government is the opposing party.").

205 See Wenner v. Tex. Lottery Comm'n, 123 F.3d 321, 326 
(5th Cir. 1997) ("It is well settled that HN106 the issuance of a 
prohibitory injunction freezes the status quo, and is intended 
'to preserve the relative positions of the parties until a trial on 
the merits can be held.' Preliminary injunctions commonly 
favor the status quo and seek to maintain things in their initial 
condition so far as possible until after a full hearing permits 
final relief to be fashioned." (citation omitted) (quoting Univ. of 
Tex. v. Camenisch, 451 U.S. 390, 395, 101 S. Ct. 1830, 68 L. 
Ed. 2d 175 (1981))).
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Naturalization";206 Congress has instructed that "the 
immigration laws of [*188]  the United States should be 
enforced vigorously and uniformly";207 and the Supreme 
Court has described immigration policy as "a 
comprehensive and unified system."208 Partial 
implementation of DAPA would "detract[] from the 
'integrated scheme of regulation' [**122]  created by 
Congress,"209 and there is a substantial likelihood that a 
geographically-limited injunction would be ineffective 
because DAPA beneficiaries would be free to move 
among states.

Furthermore, HN108 the Constitution vests the District 
Court with "the judicial Power of the United States."210 
That power is not limited to the district wherein the court 
sits but extends across the country. It is not beyond the 
power of a court, in appropriate circumstances, to issue 
a nationwide injunction.211

206 U.S. CONST. art. I, § 8, cl. 4 (emphasis added).

207 Immigration Reform and Control Act of 1986, Pub. L. No. 
99-603, § 115(1), 100 Stat. 3359, 3384 (emphasis added).

208 Arizona v. United States, 132 S. Ct. at 2502.

209 Id. (quoting Wis. Dep't of Indus., Labor & Human Relations 
v. Gould Inc., 475 U.S. 282, 288-89, 106 S. Ct. 1057, 89 L. Ed. 
2d 223 (1986)).

210 U.S. CONST. art. III, § 1

211 See, e.g., Earth Island Inst. v. Ruthenbeck, 490 F.3d 
687, 699 (9th Cir. 2006) (upholding a nationwide injunction 
after concluding it was "compelled by the text of [§ 706 of the] 
Administrative Procedure Act"), aff'd in part & rev'd in part on 
other grounds by Summers v. Earth Island Inst., 555 U.S. 488, 
129 S. Ct. 1142, 173 L. Ed. 2d 1 (2009) (concluding that the 
plaintiff organizations lacked standing to challenge the forest 
service action in question); Chevron Chem. Co. v. Voluntary 
Purchasing Grps., 659 F.2d 695, 705-06 (Former 5th Cir. Oct. 
1981) (instructing district court to issue broad, nationwide 
injunction); Brennan v. J. M. Fields, Inc., 488 F.2d 443, 449-
50 (5th Cir. 1973) (upholding nationwide injunction against a 
national chain); Hodgson v. First Fed. Sav. & Loan Ass'n, 455 
F.2d 818, 826 (5th Cir. 1972) (HN109 "[C]ourts should not be 
loath[] to issue injunctions of general applicability. . . . 'The 
injunctive processes are a means of effecting general 
compliance with national policy as expressed by [**123]  
Congress, a public policy judges too must carry out—actuated 
by the spirit of the law and not begrudgingly as if it were a 
newly imposed fiat of a presidium.'" (quoting Mitchell v. 
Pidcock, 299 F.2d 281, 287 (5th Cir. 1962)).

HN110 "We expect Congress to speak clearly if it 
wishes to assign to an agency decisions of vast 
'economic and political significance.'" Util. Air, 134 S. Ct. 
at 2444 (citation omitted). Agency announcements to 
the contrary are "greet[ed] . . . with a measure of 
skepticism." Id.

The district court did not err and most assuredly did not 
abuse its discretion. The order granting the preliminary 
injunction is AFFIRMED.

Dissent by: KING

Dissent

KING, Circuit Judge, dissenting:

Although there are approximately 11.3 million 
removable aliens in this country today, for the last 
several years Congress has provided the Department of 
Homeland Security (DHS) with only enough resources 
to remove approximately 400,000 of those aliens per 
year.1 Recognizing DHS's congressionally granted 
prosecutorial discretion to set removal enforcement 
priorities, Congress has exhorted DHS to use those 
resources to "mak[e] our country safer." In response, 
DHS has focused on removing "those who represent 
threats to national security, public safety, and border 
security." The DAPA Memorandum at issue here 
focuses on a subset [**124]  of removable aliens who are 
unlikely to be removed unless and until more resources 
are made [*189]  available by Congress: those who are 
the parents of United States citizens or legal permanent 
residents, who have resided in the United States for at 
least the last five years, who lack a criminal record, and 
who are not otherwise removal priorities as determined 
by DHS. The DAPA Memorandum has three primary 
objectives for these aliens: (1) to permit them to be 
lawfully employed and thereby enhance their ability to 
be self-sufficient, a goal of United States immigration 
law since this country's earliest immigration statutes; (2) 
to encourage them to come out of the shadows and to 
identify themselves and where they live, DHS's prime 
law enforcement objective; and (3) to maintain flexibility 
so that if Congress is able to make more resources for 
removal available, DHS will be able to respond.

Plaintiffs do not challenge DHS's ability to allow the 

1 During the period from 2009 through 2014, approximately 2.4 
million aliens were removed from the United States. DHS 
claims that this is a record number, and Plaintiffs do not 
dispute that point.
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aliens subject to the DAPA Memorandum—up to 4.3 
million, [**125]  some estimate—to remain in this country 
indefinitely. Indeed, Plaintiffs admit that such removal 
decisions are well within DHS's prosecutorial discretion.
2 Rather, Plaintiffs complain of the consequences of 
DHS's decision to use its decades-long practice of 
granting "deferred action" to these individuals, 
specifically that these "illegal aliens" may temporarily 
work lawfully for a living and may also eventually 
become eligible for some public benefits. Plaintiffs 
contend that these consequences and benefits must be 
struck down even while the decision to allow the "illegal 
aliens" to remain stands. But Plaintiffs' challenge cannot 
be so easily bifurcated. For the benefits of which 
Plaintiffs complain are not conferred by the DAPA 
Memorandum—the only policy being challenged in this 
case—but are inexorably tied to DHS's deferred action 
decisions by a host of unchallenged, preexisting 
statutes and notice-and-comment regulations enacted 
by Congresses and administrations long past. Deferred 
action decisions, such as those contemplated by the 
DAPA Memorandum, are quintessential exercises of 
prosecutorial discretion. As the Supreme Court put it 
sixteen years ago, "[a]t each stage [of the 
removal [**126]  process] the Executive has discretion to 
abandon the endeavor, [including by] engaging in a 
regular practice (which had come to be known as 
'deferred action') of exercising that discretion for 
humanitarian reasons or simply for its own 
convenience."3 Because all parties agree that an 
exercise of prosecutorial discretion itself is 
unreviewable, this case should be dismissed on 
justiciability grounds.

Even if this case were justiciable, the preliminary 
injunction, issued by the district court, is a mistake. If the 
Memorandum is implemented in the truly discretionary, 
case-by-case manner it contemplates, it is not subject to 
the APA's notice-and-comment requirements, and the 
injunction cannot stand. Although the very face of the 
Memorandum makes clear that it must be applied with 
such discretion, the district court concluded on its own—
prior to DAPA's implementation, based on 

2 In their briefing on appeal, Plaintiffs refute the "mistaken 
premise that this lawsuit challenges [DHS]'s decision not to 
remove certain unauthorized aliens," making clear that "[t]his 
lawsuit has never challenged any decision by the Executive to 
initiate or forego removal proceedings." Appellees' Suppl. Br. 
18-19.

3 Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 
483-84, 119 S. Ct. 936, 142 L. Ed. 2d 940 (1999).

improper [**127]  burden-shifting, and without seeing the 
need even to hold an evidentiary hearing—that the 
Memorandum is a sham, a mere "pretext" for the 
Executive's plan "not [to] enforce the immigration [*190]  
laws as to over four million illegal aliens." Texas v. 
United States, 86 F. Supp. 3d 591, 638 (S.D. Tex. 2015) 
[hereinafter Dist. Ct. Op.]. That conclusion is clearly 
erroneous. The majority affirms and goes one step 
further today. It holds, in the alternative, that the 
Memorandum is contrary to the INA and substantively 
violates the APA. These conclusions are wrong. The 
district court expressly declined to reach this issue 
without further development, id. at 677, and the limited 
briefing we have before us is unhelpful and 
unpersuasive. For these reasons, as set out below, I 
dissent.

I. The DAPA Memorandum

For all of the pounds of paper written about it, the DAPA 
Memorandum spans only five pages, and I attach it to 
this dissent for all to read.4 The D.C. Circuit (which 
hears more of these administrative law cases than any 
other) has wisely observed that "[s]ometimes a simple 
reading of the document and study of its role in the 
regulatory scheme will yield the answer." Pub. Citizen, 
Inc. v. U.S. Nuclear Regulatory Comm'n, 940 F.2d 679, 
682, 291 U.S. App. D.C. 248 (D.C. Cir. 1991).

The DAPA Memorandum is one of a series of 
memoranda issued by Secretary of Homeland Security 
Jeh Johnson on November 20, 2014. Broadly speaking, 
the Memorandum does two things: (1) it expands certain 
parameters of the prior DACA Memorandum, which 
provided guidelines for the use of deferred action with 
respect to certain individuals who came to the United 
States as children; and (2) it includes "guidance for 
case-by-case use of deferred action for those adults 
who have been in this country since January 1, 2010, 
are the parents of U.S. citizens or lawful permanent 
residents, and who are otherwise not enforcement 
priorities." Appx. A, at 3.

It is important to recognize at the outset the backdrop 
upon which the Memorandum was written. As noted 

4 The DAPA Memorandum is attached as Appendix A. As 
Appendix B, I also attach the Secretary's November 20, 2014, 
memorandum [**128]  entitled "Policies for the Apprehension, 
Detention and Removal of Undocumented Immigrants" 
(Enforcement Priorities Memorandum), which itself is 
unchallenged by Plaintiffs, but which the DAPA Memorandum 
incorporates by reference.
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above, given the resource constraints faced by DHS, 
the agency is faced with important prioritization 
decisions as to which aliens should be the subject of 
removal proceedings. Congress has made clear that 
those decisions [**129]  are to be made by DHS, not by 
Congress itself—and certainly not by the courts. Indeed, 
Congress has delegated to the Secretary of Homeland 
Security the authority to "[e]stablish[] national 
immigration enforcement policies and priorities," 6 
U.S.C. § 202(5),5 and to "establish such regulations; . . . 
issue such instructions; and perform such other acts as 
he deems necessary for carrying out" his 
responsibilities, 8 U.S.C. § 1103(a)(3).6 Congress has 
given the Secretary some direction, in appropriations 
bills, as to how removal resources should be spent—by 
specifically devoting funding toward "identify[ing] aliens 
convicted of a crime who may be deportable, and . . . 
remov[ing] them from the United States once they are 
judged deportable," and by making clear that the 
Secretary "shall prioritize the identification and removal 
of aliens convicted of a crime by the severity of that 
crime." Department of Homeland Security [*191]  
Appropriations Act, Pub. L. No. 114-4, 129 Stat 39, 43 
(2015).

In an apparent effort to maximize the resources that can 
be devoted to such ends and consistent with his 
congressionally granted authority to set enforcement 
priorities, the Secretary contends that he has chosen—
through the DACA and DAPA Memoranda—to [**130]  
divert some of DHS's resources away from the lowest 
priority aliens to better enforce the immigration laws 
against the highest priority aliens. See Arpaio v. Obama, 
797 F.3d 11, 17-18 (D.C. Cir. 2015) ("DACA and DAPA . 
. . apply to the portion of the population that [DHS] 
considers not threatening to public safety and that has 
not had any involvement, or only minimal and minor 
involvement, with the criminal justice system."). By 
granting deferred action to children who were brought to 
this country unlawfully, and to the parents of U.S. 
citizens and lawful permanent residents (who otherwise 
have clean records), DHS has sought to "encourage 
[those individuals] to come out of the shadows, submit 
to background checks, pay fees, apply for work 
authorization . . . and be counted." Appx. A, at 3. 
Qualifying individuals can therefore work "on the 
books"—meaning, of course, that they will pay taxes on 
the income they earn. Furthermore, the Secretary points 
to the humanitarian aim of the DAPA Memorandum 

5 This statute was passed in 2002.

6 A version of this statute was first passed in 1990.

which, in conjunction with the DACA Memorandum, 
keeps families together—at least temporarily. Cf. Reno, 
525 U.S. at 484 (describing "deferred action" as an 
"exercis[e] [of] discretion for humanitarian reasons or 
simply for [the Executive's] own convenience"). And by 
encouraging [**131]  removable aliens to self-identify 
and register, both DACA and DAPA allow DHS to collect 
information (names, addresses, etc.) that will make it 
easier to locate these aliens in the future—if and when 
DHS ultimately decides to remove them. DHS is, of 
course, a law enforcement agency, and this is what we 
would call "good policing." Although these programs will 
likely apply to a large number of individuals, that result 
is the inevitable upshot of decades of congressional 
appropriations decisions,7 which require DHS (whether 
by policy or by practice) to de-prioritize millions of 
removable aliens each year due to these resource 
constraints.

The DAPA Memorandum operates in two ways. First, 
with respect to the expansion of DACA, the DAPA 
Memorandum: removes the age cap (the DACA 
Memorandum excluded applicants over 31 years of 
age); extends the period of deferred action from two to 
three years; and adjusts the date-of-entry requirement 
from June 15, 2007, to January 1, 2010. Second, the 
Memorandum establishes new [**132]  deferred action 
guidance, "direct[ing] USCIS to establish a process, 
similar to DACA, for exercising prosecutorial discretion 
through the use of deferred action, on a case-by-case 
basis, to those individuals" who meet six threshold 
criteria:

• have, on the date of this memorandum, a son or 
daughter who is a U.S. citizen or lawful permanent 
resident;

• have continuously resided in the United States 
since before January 1, 2010;

• are physically present in the United States on the 
date of this memorandum, and at the time of 
making a request for consideration of deferred 
action with USCIS;

 [*192] • have no lawful status on the date of this 
memorandum;

• are not an enforcement priority as reflected in the 

7 The limited resources that Congress has made available to 
DHS for removals are most probably a product of the nation's 
limited resources, not of penuriousness on the part of 
Congress.
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[Enforcement Priorities Memorandum8]; and

• present no other factors that, in the exercise of 
discretion, makes the grant of deferred action 
inappropriate.

Appx. A, at 4.

The Memorandum describes deferred action as a "form 
of prosecutorial discretion by which the Secretary 
deprioritizes an individual's case for humanitarian 
reasons, administrative convenience, or in the interest 
of the Department's overall enforcement mission."9 
Appx. A, at 2. The Memorandum makes clear that 
deferred action: must be "granted on a case-by-case 
basis"; "may be terminated at any time at the agency's 
discretion";10 and "does not confer any form of legal 
status in this country, much less citizenship." Appx. A, at 
2. The Memorandum also states that although 
"immigration officers will be provided with specific 
eligibility criteria for deferred action, . . . the ultimate 
judgment as to whether an immigrant is granted 
deferred action will be determined on a case-by-case 
basis." Appx. A, at 5. In addition, the Memorandum 
makes clear that applicants must submit to a 
background check and pay a $465 fee.11 Appx. A, at 4-
5. It notes that deferred action recipients are eligible to 
apply for employment [**134]  authorization.12 Appx. A, 
at 4. Finally, the Memorandum states that it "confers no 
substantive right, immigration status or pathway to 

8 The Enforcement Priorities Memorandum classifies aliens 
into three priority categories: (1) "Priority 1 (threats to national 
security, border security, and public safety)"; (2) "Priority 2 
(misdemeanants and new immigration violators)"; and (3) 
"Priority 3 (other immigration violations)." Appx. B, at 3-4. It 
further states that "resources should [**133]  be dedicated, to 
the greatest degree possible, to the removal of aliens 
described in the priorities set forth above, commensurate with 
the level of prioritization identified." Appx. B, at 5.

9 The Memorandum also summarizes the substantial past use 
of deferred action. Appx. A, at 2.

10 Therefore, if Congress were to substantially increase the 
amount of funding available to DHS for removals, deferred 
action would pose no impediment to the removal even of these 
low-priority aliens.

11 DHS contends that the fees collected will be sufficient to 
offset any administrative costs required to implement the 
DAPA Memorandum.

12 As discussed below, this is merely a statement of 
preexisting law. See 8 C.F.R. § 274a.12(c)(14).

citizenship." Appx. A, at 5.

Holding that Plaintiffs' challenge to this Memorandum is 
likely to succeed on the merits, the majority reaches four 
conclusions, the first three of which were reached by the 
district court, to sustain the preliminary injunction: (1) 
Plaintiffs have standing; (2) this case is justiciable and 
reviewable under the APA; (3) the DAPA Memorandum 
constitutes a substantive rule that must go through the 
notice-and-comment process; and (4) the DAPA 
Memorandum is not authorized by statute and is a 
substantive violation of the APA. As to the first 
conclusion, [**135]  the majority finds that Texas is 
entitled to "special solicitude" in the standing analysis as 
DAPA implicates state "sovereignty concerns." Majority 
Op. at 10, 14. Within this framework of standing, Texas 
has demonstrated an injury-in-fact because "it would 
incur significant costs in issuing driver's licenses to 
DAPA beneficiaries." Id. at 16. The majority contends 
that even though "Texas could avoid financial loss by 
requiring applicants to pay the full costs of licenses, it 
could not avoid injury [*193]  altogether" because 
"avoid[ing] injury by incurring other costs does not 
negate standing." Id. at 19. Second, the majority 
determines that this action is reviewable under the APA 
even though DAPA helps set "priority levels" for 
immigration enforcement, suggesting that it "is a 
presumptively unreviewable exercise of 'prosecutorial 
discretion.'" Id. at 35. Despite this, the majority claims 
that DAPA is reviewable because it "affirmatively 
confer[s] 'lawful presence' and associated benefits." Id. 
While reaching this conclusion the majority also casts 
doubt on the validity of one of these benefits—a 
decades-old regulation on employment authorization, 
previously unchallenged in this suit. See id. at 39-40. 
Third, [**136]  recognizing that the "DAPA Memo facially 
purports to confer discretion," id. at 44, the majority 
nonetheless deems the DAPA Memorandum a 
substantive rule subject to the requirements of notice-
and-comment rulemaking, id. at 44-54. According to the 
majority, the district court's conclusion—that "[n]othing 
about DAPA 'genuinely leaves the agency and its 
[employees] free to exercise discretion,'" Dist. Ct. Op., 
86 F. Supp. 3d at 670is not clearly erroneous, as there 
was at least "conflicting evidence on the degree to 
which DACA allowed for discretion." Majority Op. at 49 
(emphasis added). Finally, the majority reaches beyond 
the district court's judgment to conclude that DAPA 
constitutes a substantive violation of the APA because it 
"is not authorized by statute." Id. at 63. I address each 
of these conclusions in turn.

II. Standing
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While I would conclude that this case is non-justiciable, I 
write first to note my concerns with the majority's 
primary theory of standing, premised on an expansive 
notion of state standing and Texas's increased costs 
due to the issuance of driver's licenses to DAPA 
recipients.

Building off a single, isolated phrase in Massachusetts 
v. EPA, 549 U.S. 497, 520, 127 S. Ct. 1438, 167 L. Ed. 
2d 248 (2007), the majority finds that Texas has "special 
solicitude" in the standing [**137]  inquiry because 
"DAPA affects the states' 'quasi-sovereign' interests." 
Majority Op. at 13. It is altogether unclear whether the 
majority means that states are afforded a relaxed 
standing inquiry by virtue of their statehood or whether 
their statehood, in of itself, helps confer standing. In any 
event, both propositions are deeply troublesome for 
three reasons.

First, this reasoning misconstrues the holding of 
Massachusetts. In that case, the Supreme Court held 
that Massachusetts had standing to challenge the EPA's 
decision not to regulate greenhouse gas emissions. 
Massachusetts, 549 U.S. at 526. But it did so based on 
Massachusetts' quasi-sovereign interests and a 
provision of the Clean Air Act that specifically 
"recognized a concomitant procedural right to challenge 
the rejection of its rulemaking petition as arbitrary and 
capricious." Id. at 520 (citing 42 U.S.C. § 7607(b)(1)). 
The Court there recognized that this statutory 
"authorization [was] of critical importance to the standing 
inquiry." Id. at 516. By contrast, neither the INA nor the 
APA specifically authorizes this suit.13 Massachusetts 
also provides little [*194]  instruction as to how far this 
"special solicitude" reaches. The phrase appears only 
once in the Massachusetts majority opinion. And the 
Court [**138]  has had no occasion to revisit it since.14

13 The majority suggests that the APA does provide specific 
authorization for suit here because it "authorizes challenges to 
'final agency action for which there is no other adequate 
remedy in a court.'" Majority Op. at 11 (citing 5 U.S.C. § 704). 
If this were the case, then presumably Massachusetts would 
have also referenced the APA as conferring a procedural right 
since the plaintiffs there challenged "final agency action" within 
the ambit of the APA. Massachusetts did not, however, even 
refer to the APA. And, as discussed below, it would be odd if 
the APA provided such an expansive procedural right to 
states.

14 The notion of "special solicitude" was cited in Ariz. State 
Legis. v. Ariz. Indep. Redistricting Comm'n, 135 S. Ct. 2652, 
2664-65 n.10, 192 L. Ed. 2d 704 (2015)—but as recognized by 

Second, the majority's ruling raises serious separation 
of powers concerns. Long recognized is "the 
foundational role that Article III standing plays in our 
separation [**139]  of powers." Ariz. Christian Sch. 
Tuition Org. v. Winn, 563 U.S. 125, 131 S. Ct. 1436, 
1443, 179 L. Ed. 2d 523 (2011); see also Steel Co. v. 
Citizens for a Better Env't, 523 U.S. 83, 125 n.20, 118 S. 
Ct. 1003, 140 L. Ed. 2d 210 (1998) ("[O]ur standing 
doctrine is rooted in separation-of-powers concerns."). 
By preserving the proper bounds of Article III standing, 
the judiciary prevents itself from "aggrandiz[ing] itself . . . 
at the expense of one of the other branches." John G. 
Roberts, Jr., Article III Limits on Statutory Standing, 42 
Duke L.J. 1219, 1230 (1993).

The majority's breathtaking expansion of state standing 
would inject the courts into far more federal—state 
disputes and review of the political branches than is now 
the case. While the majority claims that the factors 
giving a state "special solicitude" to sue the federal 
government will "seldom exist," its holding suggests 
otherwise. Majority Op. at 28. If the APA provides the 
requisite procedural right to file suit—as the majority 
indicates, see id. at 11—and a state need only assert a 
"quasi-sovereign interest" to get "special solicitude," 
then states can presumably challenge a wide array of 
federal regulatory actions. The majority dismisses such 
a possibility as a "parade of horribles" and "unfounded" 
based on the lack of such lawsuits at the moment. Id. at 
28. It is certainly possible to describe a parade of 
horribles that could result from the majority's decision, 
but those [**140]  horribles are only "unfounded" 
because the majority's broad ruling is untested and 
unparalleled in any other court.15 By relaxing standing 

a treatise, in a footnote, in an opinion that did not concern 
federal—state suits. That footnote correctly observed that 
"[t]he cases on the standing of states to sue the federal 
government" are "hard to reconcile." Id. (quoting R. Fallon et 
al., Hart and Wechsler's The Federal Courts and the Federal 
System 263-66 (6th ed. 2009)).

15 The majority cites a number of cases to show that courts 
have held that states have standing to sue the federal 
government. Majority Op. at 12-13. Many of these cases are 
inapposite. Alaska v. U.S. Department of Transportation, 868 
F.2d 441, 443-45, 276 U.S. App. D.C. 112 (D.C. Cir. 1989), 
found standing because the FAA, much like the CAA in 
Massachusetts, created a procedural right to sue available to 
states. The court in Virginia ex rel. Cuccinelli v. Sebelius, 656 
F.3d 253, 272 (4th Cir. 2011), actually denied standing. And 
Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 
U.S. 592, 102 S. Ct. 3260, 73 L. Ed. 2d 995 (1982), Diamond 
v. Charles, 476 U.S. 54, 106 S. Ct. 1697, 90 L. Ed. 2d 48 
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for [*195]  state suits against the federal government, we 
risk transforming ourselves into "ombudsmen of the 
administrative bureaucracy, a role for which [we] are ill-
suited both institutionally and as a matter of democratic 
theory." Roberts, supra, at 1232.

Third, and relatedly, the majority's sweeping "special 
solicitude" analysis [**141]  "has no principled limit." 
Majority Op. at 26. Recognizing that fact, it "stress[es] 
that [its] decision is limited to these facts." Id. at 16. 
Really—If that were true, there would be no need to 
assuage concerns regarding the opinion's breadth by 
arguing "that there are other ways to cabin policy 
disagreements masquerading as legal claims." Id. at 27. 
It is hard for me to see the bounds of the majority's 
broad ruling. Circuit Judge Alvin B. Rubin of this court 
once wrote that "[a]ny appellate opinion worth publishing 
should not merely give a reasoned disposition of the 
particular matter; it should, in addition, articulate a 
standard or a rule that can be applied by lawyers and 
judges in future cases." Alvin B. Rubin, Views From the 
Lower Court, 23 UCLA L. Rev. 448, 451 (1976). 
Anything else is a "'railway ticket' decision—good only 
for this day and station." Id. Today's decision is either 
just such a "railway ticket" (which, we are told, it actually 
aspires to be) or a broad, new-fangled concept of state 
standing with little instruction going forward.

Apart from its "special solicitude" analysis, the majority 
also holds that Texas has standing because it suffered 
an injury-in-fact traceable to DAPA. This injury results 
from two [**142]  independent decisions made by Texas: 
(1) an alleged decision to underwrite the costs of issuing 
driver's licenses to all applicants; and (2) a decision to 
allow deferred action recipients to apply for driver's 
licenses. The majority claims, at length, that there is a 

(1986), and Maine v. Taylor, 477 U.S. 131, 106 S. Ct. 2440, 
91 L. Ed. 2d 110 (1986), did not involve federal—state suits. It 
is true that courts found state standing against the federal 
government in Ohio ex rel. Celebrezze v. United States Dep't 
of Transp., 766 F.2d 228, 232-33 (6th Cir. 1985), Texas Office 
of Public Utility v. Federal Communications Commission, 183 
F.3d 393, 449 (5th Cir. 1999), Wyoming ex rel. Crank v. United 
States, 539 F.3d 1236, 1241-44 (10th Cir. 2008), and New 
Mexico ex rel. Richardson v. Bureau of Land Management, 
565 F.3d 683, 696 n.13 (10th Cir. 2009), respectively. 
However, Celebrezze preceded the Supreme Court's more 
rigorous standing cases (i.e., post-Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 112 S. Ct. 2130, 119 L. Ed. 2d 351 
(1992)). And Texas Office of Public Utility, Crank, and 
Richardson offered very cursory examinations of state 
standing bereft of the sweeping language the majority uses 
today.

"pressure to change state law," Majority Op. at 13, 
because the DAPA Memorandum has the downstream 
effect of expanding the pool of potential Texas driver's 
license applicants, thus increasing the costs Texas has 
made the choice to bear. This "pressure" is entirely 
manufactured by Plaintiffs for this case, and the majority 
and the district court have signed on. Nothing in the 
DAPA Memorandum suggests changes in state law. 
And I am skeptical that an incidental increase in state 
costs is sufficient to confer standing for the purposes of 
Article III. See Pennsylvania v. New Jersey, 426 U.S. 
660, 664, 96 S. Ct. 2333, 49 L. Ed. 2d 124 (1976) ("No 
State can be heard to complain about damage inflicted 
by its own hand."). But see Wyoming v. Oklahoma, 502 
U.S. 437, 448, 112 S. Ct. 789, 117 L. Ed. 2d 1 (1992) 
(holding a state had standing to sue another state when 
it suffered "a direct injury in the form of a loss of specific 
tax revenues").16 Such a [*196]  theory of standing—
based on the indirect economic effects of agency 
action—could theoretically bestow upon states standing 
to challenge any number [**143]  of federal programs as 
well (assuming states have the motivation to create the 
factual record to support those economic effects). I have 
serious misgivings about any theory of standing that 
appears to allow limitless state intrusion into exclusively 
federal matters—effectively enabling the states, through 
the courts, to second-guess federal policy decisions—
especially when, as here, those decisions involve 
prosecutorial discretion. See AIRC, 135 S. Ct. at 2665 
n.12 ("The Court's standing analysis . . . has been 
'especially rigorous when reaching the merits of the 
dispute would force [the Court] to decide whether an 

16 Recognizing the tension between these two cases, the 
majority claims that Texas's injury is like that of Wyoming in 
Wyoming v. Oklahoma, and not like that of Pennsylvania in 
Pennsylvania v. New Jersey. But a principal difference in 
these cases was that Pennsylvania, like Texas, tied its law to 
that of another sovereign, whereas Wyoming did not. See 
Pennsylvania, 426 U.S. at 663 ("Pennsylvania permits a tax 
credit to any of its residents for income taxes paid to other 
States, including, of course, New Jersey."). The 
majority [**144]  asserts that forcing Texas to change its laws 
would be an injury because states have "a sovereign interest 
in 'the power to create and enforce a legal code.'" Majority Op. 
at 19 (footnote omitted). Yet if that is enough of an injury, then 
presumably Pennsylvania should have had standing in 
Pennsylvania v. New Jersey, as Pennsylvania was faced with 
an instance where it could avoid injury but would have had to 
change its laws by "withdrawing th[e] credit for taxes paid to 
New Jersey." Pennsylvania, 426 U.S. at 664. The Court found 
that this was not a traceable injury, suggesting Texas's injury 
today is similarly "self-inflicted." Id.
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action taken by one of the other two branches of the 
Federal Government was unconstitutional.'" (quoting 
Raines v. Byrd, 521 U.S. 811, 819-20, 117 S. Ct. 2312, 
138 L. Ed. 2d 849 (1997)).

III. Justiciability

I would conclude, as did Judge Higginson in dissenting 
from the denial of a stay in this action, that this case is 
non-justiciable. I write only to supplement Judge 
Higginson's thorough and forceful analysis as to this 
issue, with which I agree in full. See generally Texas v. 
United States, 787 F.3d 733, 769-84 (5th Cir. 2015) 
(Higginson, J., dissenting).

Plaintiffs concede that if the DAPA Memorandum is only 
an exercise in enforcement discretion—without granting 
any "additional benefits"—it is unreviewable under 5 
U.S.C. § 701(a).17 See Majority Op. at 54 n.156 
(recognizing that "a nonenforcement policy . . . 
presumptively would be committed to agency [**145]  
discretion"); see also Heckler v. Chaney, 470 U.S. 821, 
831, 105 S. Ct. 1649, 84 L. Ed. 2d 714 (1985) ("[A]n 
agency's decision not to prosecute or enforce, whether 
through civil or criminal process, is a decision generally 
committed to an agency's absolute discretion."); Texas 
v. United States, 106 F.3d 661, 667 (5th Cir. 1997) ("An 
agency's decision not to take enforcement actions is 
unreviewable . . . ."). Even the district court concluded 
that "decisions as to how to marshal DHS resources, 
how to best utilize DHS manpower, and where to 
concentrate its activities are discretionary decisions 
solely within the purview of the Executive Branch." Dist. 
Ct. Op., 86 F. Supp. 3d at 645. But those are exactly the 
type of decisions the DAPA Memorandum 
contemplates. The Memorandum is a statement 
embodying the Secretary's tentative decision, based on 
an assessment of the best uses of DHS's limited 
resources and under his congressionally delegated 
authority to "[e]stablish[] national immigration 
enforcement policies and priorities," 6 U.S.C. § 202(5), 
not to remove qualifying applicants for a certain period 
of time.

In other words, deferred action itself is merely a [**146]  
brand of "presumptively unreviewable" prosecutorial 
discretion. Majority Op. at 35; see 8 C.F.R. § 

17 For this very reason, Plaintiffs do not challenge the 
Enforcement Priorities Memorandum. See Majority Op. at 35 
("[T]he states have not challenged the priority levels [the 
Secretary] has established." (footnote omitted)).

274a.12(c)(14) (describing "deferred action" as "an act 
of administrative convenience to the government which 
gives some cases lower priority"); see also Reno, 525 
U.S. at 483-84 ("At each stage [of the removal process] 
the Executive has discretion to abandon the endeavor, 
[including by] engaging in a regular [*197]  practice 
(which had come to be known as 'deferred action') of 
exercising that discretion for humanitarian reasons or 
simply for its own convenience."); Villas at Parkside 
Partners v. City of Farmers Branch, 726 F.3d 524, 545 
n.3 (5th Cir. 2013) (en banc) (Dennis, J., concurring) 
(describing DACA as an "exercise of . . . prosecutorial 
discretion"); Arpaio, 797 F.3d 11, 2015 WL 4772774, at 
*3 ("One form of discretion the Secretary of Homeland 
Security exercises is 'deferred action,' which entails 
temporarily postponing the removal of individuals 
unlawfully present in the United States."); 6 Charles 
Gordon et al., Immigration Law & Procedure § 
72.03[2][h] (2014) ("To ameliorate a harsh and unjust 
outcome, the immigration agency may decline to 
institute proceedings, may terminate proceedings, or 
may decline to execute a final order of deportation. This 
commendable exercise in administrative discretion . . . 
is now designated as deferred action."); Steel on 
Immigration Law § 14:42 (2014) (defining 
"deferred [**147]  action" as the exercise of 
"discretionary authority by Immigration and Customs 
Enforcement, before or after a removal proceeding, not 
to remove the alien"). Much like pretrial diversion in the 
criminal context—which also developed over a period of 
decades without express statutory authorization—
deferred action channels limited resources by allowing 
certain low-priority offenders to work openly and 
contribute taxes, thus reducing their burden on the 
system. Notably, such prosecutorial discretion is 
heightened in the immigration context. See Arizona v. 
United States, 132 S. Ct. 2492, 2499, 183 L. Ed. 2d 351 
(2012) ("A principal feature of the removal system is the 
broad discretion exercised by immigration officials.");18 
Reno, 525 U.S. at 490 (stating that concerns of judicial 
intrusion into enforcement decisions "are greatly 
magnified in the deportation context"); see also 8 U.S.C. 

18 The majority repeatedly cites Arizona to support its position, 
including an assertion that "[t]he pervasiveness of federal 
regulation does not diminish the importance of 
immigration [**148]  policy to the States." Majority Op. at 29-
30 (citing Arizona, 132 S. Ct. at 2500). To say the least, the 
majority's reliance on Arizona is misplaced. Arizona repeatedly 
approved of broad discretion in federal immigration 
enforcement and actually held that a state law concerning 
immigration was preempted.
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§ 1252(g) (stripping courts of jurisdiction "to hear any 
cause or claim by or on behalf of any alien arising from 
the decision or action by the Attorney General to 
commence proceedings, adjudicate cases, or execute 
removal orders against any alien").

To the extent the exercise of deferred action "trigger[s]" 
other benefits, those are not new or "associated" 
benefits contained within the DAPA Memorandum itself. 
Majority Op. at 35-36.19 Rather, those benefits are a 
function of statutes and regulations that were enacted 
by Congresses and administrations long past—statutes 
and regulations which, vitally, Plaintiffs do not challenge 
in this action. The ability to apply for work authorization, 
the benefit on which the district court most heavily 
relied, has been tied to deferred action by a federal 
regulation since the early 1980s. The most current such 
regulation, promulgated in 1987, states that "[a]n alien 
who has been granted deferred action, an act of 
administrative convenience to the government which 
gives some cases lower priority," may apply for work 
authorization "if the alien establishes an economic 
necessity for employment."20 [*198]  8 C.F.R. § 
274a.12(c)(14). It is this regulation, not the DAPA 
Memorandum, [**149]  which affords those granted 
deferred action the ability to apply for work 
authorization. Plaintiffs did not challenge the validity of 
this regulation,21 and for good reason—it was 

19 Nor does the DAPA Memorandum do anything to change 
the eligibility criteria for these benefits.

20 A predecessor regulation enacted in 1981 similarly stated 
that "[a]ny alien in whose case the district director 
recommends consideration of deferred action, an act of 
administrative convenience to the government which gives 
some cases lower priority" may apply for work authorization 
"[p]rovided, [t]he alien establishes to the satisfaction of the 
district director that he/she is financially unable to maintain 
himself/herself and family without employment." 46 Fed. Reg. 
25,079, 25,081 (May 5, 1981) (formerly codified [**150]  at 8 
C.F.R. § 109.1(b)(6)).

21 Plaintiffs suggested at oral argument that they were 
challenging the statutory underpinnings of 8 C.F.R. § 
274a.12(c)(14), but that position is inconsistent with their 
briefing on appeal, in which they contend that the work 
authorization regulation "is not facially invalid," and in which 
they "assum[e] arguendo that the regulation is valid in all 
applications." Appellees' Br. 21 n.9. Moreover, throughout this 
litigation, Plaintiffs stated that they were challenging only the 
validity of the DAPA Memorandum; this is underscored by the 
complaint, which does not mention any challenge to the 
validity of 8 C.F.R. § 274a.12(c)(14). In any event, Plaintiffs' 

promulgated via the notice-and-comment process.22 
The majority nevertheless states that § 274a.12(c)(14) 
as applied "to any class of illegal aliens whom DHS 
declines to remove—is beyond the scope of what the 
INA can reasonably be interpreted to authorize." 
Majority Op. at 40. This broad holding is very damaging 
to DHS's immigration enforcement policy, which has 
operated, from time to time, on a class-wide basis. It 
stems from a deeply flawed reading of the INA that I 
discuss below.

Each of the other benefits relied on by the district court 
and the majority—not one of which is even mentioned 
on the face of the DAPA Memorandum—results, if at all, 
from prior statutes and notice-and-comment regulations: 
(1) the suspension of the accrual of certain time periods 
for purposes of the INA's illegal reentry bars;23 (2) 
eligibility for certain Social Security and Medicare 
benefits;24 and (3) the ability to obtain a Social Security 

minimal and inconsistent briefing as to this issue cannot be 
considered sufficient to mount a challenge to a notice-and-
comment regulation that has been on the books for decades, 
and we should not decide this issue. See United States v. 
Scroggins, 599 F.3d 433, 446 (5th Cir. 2010) ("A party that 
asserts an argument on appeal, but fails to adequately brief it, 
is deemed to have waived it. It is not enough to merely 
mention or allude to a legal theory." (internal citations 
omitted)).

22 Congress, of course, can limit those to whom work 
authorization is granted, see 8 U.S.C. § 1226(a)(3) (barring 
the Attorney General from granting work authorization to 
aliens who are "arrested [**151]  and detained pending a 
decision on whether the alien is to be removed from the United 
States"), but it has not done so with respect to those eligible 
for deferred action under DAPA.

23 See 8 U.S.C. § 1182(a)(9)(B)(ii) (passed in 1997) (stating 
that "[f]or purposes of [the illegal entry bars], an alien is 
deemed to be unlawfully present in the United States if the 
alien is present in the United States after the expiration of the 
period of stay authorized by the Attorney General or is present 
in the United States without being admitted or paroled" 
(emphasis added)); Dhuka v. Holder, 716 F.3d 149, 156 (5th 
Cir. 2013) ("'[A]uthorized by the Attorney General' describes 
an exercise of discretion by a public official." (quoting 8 U.S.C. 
§ 1182(a)(9)(B)(ii))). DHS contends that this "benefit" is largely 
irrelevant here, as the vast majority of potential DAPA 
recipients have already accrued sufficient unlawful presence 
to trigger these statutory bars to admissibility.

24 See 8 U.S.C. § 1611(b)(2)-(3) (passed in 1997) (stating that 
aliens "lawfully present in the United States as determined by 
the Attorney General" are not barred from receiving certain 
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number.25 [*199]  Like work authorization, these benefits 
are conferred not by the DAPA Memorandum, but by 
federal statutes or notice-and-comment regulations that 
are not being directly challenged in this case. And to the 
extent there are "state benefits," Majority Op. at 36, to 
individuals granted deferred action, those benefits stem 
from state statutes or regulations, none of which is 
being challenged here. Accordingly, DAPA itself grants 
no new rights or benefits. It merely announces 
guidelines for the granting of deferred action (which may 
trigger benefits under this framework [**152]  of 
preexisting law) in an effort to "encourage [qualifying 
individuals] to come out of the shadows, submit to 
background checks, pay fees, apply for work 
authorization . . . and be counted."26 Appx. A, at 3. Even 
absent this announcement, the above benefits would 
attach to any grant of deferred action.

These tangible benefits aside, the majority concludes 
that the term "lawful presence" itself constitutes a 
benefit bestowed by the DAPA Memorandum because it 
is "a change in designation that confers eligibility for 
substantial federal and state benefits on a class of 
otherwise ineligible aliens." Majority Op. at 38. The 
majority ascribes some added importance to 
"lawful [**154]  presence." The Memorandum uses the 
phrase "lawful presence" to describe what deferred 
action is: "Deferred action . . . simply means that, for a 
specified period of time, an individual is permitted to be 
lawfully present in the United States." Appx. A, at 2. As 
the Memorandum makes clear, "[d]eferred action does 
not confer any form of legal status in this country, much 
less citizenship," and it "may be terminated at any time 

Social Security and Medicare benefits); 8 C.F.R. § 1.3(a)(4)(vi) 
(promulgated in 2011) (defining an [**153]  "alien who is 
lawfully present in the United States" to include "[a]liens 
currently in deferred action status").

25 See 20 C.F.R. § 422.104(a)(2) (promulgated in 2003) 
(stating that "[a]n alien . . . under other authority of law 
permitting [the alien] to work in the United States" is "eligible 
for SSN assignment"); 20 C.F.R. § 422.105(a) (promulgated in 
2004) (stating that "a current document authorized by [DHS] 
that verifies authorization to work has been granted" is 
sufficient documentation "to enable SSA to issue an SSN card 
that is valid for work"). Under preexisting statutes and 
regulations, obtaining a Social Security number may also 
trigger other benefits, such as earned income tax benefits. 
See 26 U.S.C. § 32(c)(1)(E), (m) (passed in 1997).

26 Of course, the DAPA Memorandum itself does not grant 
anyone deferred action. Those decisions will be made in the 
future by DHS agents guided by the DAPA Memorandum.

at the agency's discretion." Id. at 2; see also Dhuka, 716 
F.3d at 156 ("We conclude that 'lawful status' implies a 
right protected by law, while '[lawful presence]' 
describes an exercise of discretion by a public official."); 
Chaudhry v. Holder, 705 F.3d 289, 292 (7th Cir. 2013) 
("It is entirely possible for aliens to be lawfully present 
(i.e., in a 'period of stay authorized by the Attorney 
General') even though their lawful status has expired."). 
Thus, "lawful presence" does not "confer[] legal status 
upon its recipients," Dist. Ct. Op., 86 F. Supp. 3d at 637 
n.45 (emphasis added), nor does it constitute "a change 
in designation," Majority Op. at 38. Rather, both "lawful 
presence" and "deferred action" refer to nothing more 
than DHS's tentative decision, revocable at any time, 
not to remove an individual for the time being—i.e., the 
decision to exercise prosecutorial [**155]  discretion. 
Even the majority acknowledges that, at its core, 
"deferred action [is] a nonprosecution decision." Id. at 
37 (citing Reno, 525 U.S. at 484).27

 [*200] The Memorandum provides guidelines for this 
exercise of prosecutorial discretion, and thus falls 
squarely within DHS's "broad discretion to 'decide 
whether it makes sense to pursue removal at all.'" Id. at 
34; see also Dist. Ct. Op., 86 F. Supp. 3d at 645 (noting 
the Secretary's "virtually unlimited discretion when 
prioritizing enforcement objectives and allocating its 
limited resources"). Accordingly, precedent compels the 
conclusion that this case is non-justiciable.28 See 
Texas, 106 F.3d at 667 (concluding that an "allegation 
that defendants have failed to enforce the immigration 
laws . . . is not subject to judicial review . . . because a 
court has no workable standard against which to judge 
the agency's exercise of discretion"); see also Heckler, 

27 Strangely, the majority cites to Reno to support its 
conclusion that Plaintiffs' claims are justiciable. Reno stressed 
the broad discretion afforded to federal immigration officials 
and found the case at hand to be non-justiciable based on 
certain jurisdiction-stripping provisions of the INA. Reno, 525 
U.S. at 484-92.

28 This approach would not, as Plaintiffs suggest, constitute a 
"novel extension of Heckler," allowing DHS to insulate grants 
of benefits from judicial review by attaching them to any 
enforcement policy. Appellees' Br. 18. Rather, the crucial fact 
rendering this action non-justiciable is that the benefits at 
issue are not being granted by the Memorandum itself. Thus, 
Plaintiffs' doomsday scenario of DHS "grant[ing] . . . voting 
rights . . . in conjunction with a non-removal policy," Appellees' 
Br. 18-19, would certainly be reviewable, as no preexisting 
statute or regulation grants voting rights to deferred action 
recipients.
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470 U.S. at 831 (noting "the general unsuitability for 
judicial review of agency [**156]  decisions to refuse 
enforcement"); Johns v. Department of Justice, 653 
F.2d 884, 893 (5th Cir. 1981) ("Th[e] discretion [to 
commence deportation proceedings] is, like 
prosecutorial discretion, immune from review in the 
courts."). That a prior statute or regulation ties a benefit 
to the exercise of prosecutorial discretion does not 
make that ordinarily unreviewable exercise of 
prosecutorial discretion reviewable or turn it into 
"affirmative agency action." Majority Op. at 39. Rather, 
the challenge is properly leveled at the prior legislation 
that does the tying. See U.S. Dep't of Labor v. Kast 
Metals Corp., 744 F.2d 1145, 1156 (5th Cir. 1984) 
(deeming a rule non-substantive where the rule's 
"substantive effect . . . is purely derivative" of preexisting 
statutes and regulations). Plaintiffs' failure to formally 
challenge the statutes and regulations discussed 
above—either through the political process at the time 
of their enactment or in this litigation—does not change 
the equation. It is always a risk that a different 
administration will be more generous with its discretion 
than the one in place at the time the statutes or 
regulations are passed. Moreover, that these decisions 
will likely be made with respect to a large number of 
individuals, and that DHS seeks to organize the process 
by memorializing these decisions and notifying [**157]  
applicants of the results, does not transform deferred 
action into anything other than an exercise of 
prosecutorial discretion. Rather, as noted above, the 
scale of this policy is a direct function of Congress's past 
appropriations decisions.

Nor can it possibly be maintained that this exercise of 
prosecutorial discretion may be reviewed because DHS, 
which has been removing individuals from the United 
States in record numbers, "'consciously and expressly 
adopted a general policy' that is so extreme as to 
amount to an abdication of its statutory 
responsibilities."29 Heckler, 470 U.S. at 833 n.4. [*201]  

29 In determining that DHS has adopted such a policy, the 
district court reasoned that "the Government here is 'doing 
nothing to enforce' the removal laws against a class of millions 
of individuals." Dist. Ct. Op., 86 F. Supp. 3d at 663 (quoting 
Texas, 106 F.3d at 667). But by cabining its sample size only 
to DAPA-eligible individuals, and ignoring DHS's record 
number of enforcement efforts against others, the district 
court's conclusion was preordained. Under the district court's 
logic, if DHS grants deferred action to ten individuals, it would 
have "abdicated its duty" to enforce the immigration laws as to 
those ten individuals—rendering that action reviewable. 
Reading Heckler's [**159]  narrow exception so broadly would 

Although [**158]  Plaintiffs may prefer a different 
approach to immigration enforcement, they "do[] not 
contend that federal defendants are doing nothing to 
enforce the immigration laws." Texas, 106 F.3d at 667 
(emphasis added). As we have stated, "[r]eal or 
perceived inadequate enforcement of immigration laws 
does not constitute a reviewable abdication of duty." Id.; 
see also Heckler, 470 U.S. at 834 ("The danger that 
agencies may not carry out their delegated powers with 
sufficient vigor does not necessarily lead to the 
conclusion that courts are the most appropriate body to 
police this aspect of their performance.").

Finally, I would note that characterizing any "associated" 
benefits as flowing exclusively from the DAPA 
Memorandum—despite the fact that they stem from 
separate legal authorities—sets a dangerous precedent. 
The majority concludes that, in order to be reviewable, 
"DAPA need not directly confer public benefits"; merely 
"removing a categorical bar on receipt of those benefits 
and thereby making a class of persons newly eligible for 
them 'provides a focus for judicial review.'" Majority Op. 
at 37. Under this logic, any non-enforcement decision 
that triggers a collateral benefit somewhere within the 
background regulatory and statutory scheme is subject 
to review by the judiciary. As DHS notes, many 
exercises of prosecutorial discretion trigger such 
benefits. For example, a prosecutor's decision to place 
an individual in a federal pretrial diversion program in 
lieu of prosecution may result in that individual receiving 
drug treatment. See Thomas E. Ulrich, [**160]  Pretrial 
Diversion in the Federal Court System, Fed. Prob., Dec. 
2002 at 30, 32.30 At the very least, the majority's 
reasoning would render reviewable every single 
exercise of deferred action—programmatic or ad hoc—
as any grant of deferred action triggers benefits under 
the statutes and regulations discussed above. While the 
district court distinguished away many past exercises of 
deferred action as "different in kind and scope" from 

swallow the general rule that "an agency's decision not to take 
enforcement action should be presumed immune from judicial 
review." Heckler, 470 U.S. at 832. The majority does not 
appear to endorse this misrepresentation today.

30 While the majority suggests DAPA is more than 
"nonprosecution" because it "remov[es] a categorical bar on 
[the] receipt of . . . benefits," Majority Op. at 37, diversion also 
removes a categorical bar on the receipt of benefits as 
convicted drug offenders are otherwise ineligible for certain 
public benefits. See, e.g., 21 U.S.C. § 862a(a) (preventing 
these offenders from receiving TANF and food stamps).
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DAPA for the purposes of reviewability,31 Dist. Ct. Op., 
86 F. Supp. 3d at 664, the majority does not cabin its 
conclusion. In fact, it suggests that all exercises of 
deferred action would be subject to judicial scrutiny. 
Majority Op. at 35 ("Deferred action . . . is much more 
than nonenforcement.")

This is logic to which I cannot subscribe. Because the 
DAPA Memorandum contains only guidelines for the 
exercise of prosecutorial discretion and does not itself 
confer any benefits to DAPA recipients, I would deem 
this case non-justiciable. The policy decisions at issue in 
this case are best resolved not by judicial fiat, but via 
the political process. That this case essentially boils 
down to a policy dispute is underscored not only by the 
dozens of amicus briefs filed in this case by interested 
parties [*202]  across the ideological spectrum—Mayors, 
Senators, Representatives, and law enforcement 
officials, among others—but also by the district court's 
opinion, which repeatedly expresses frustration that the 
Secretary is "actively act[ing] to thwart" the immigration 
laws and "is not just rewriting the laws [but is] creating 
them from scratch." Dist. Ct. Op., 86 F. Supp. 3d at 663. 
The majority's observation that this suit involves "policy 
disagreements masquerading as legal claims" is also 
telling. Majority Op. at 27. Whether or not the district 
court's characterization of this case is accurate—though 
the record number of removals in recent years 
demonstrates [**162]  that it is not—to the extent some 
are unhappy with the vigor of DHS's enforcement 
efforts, their remedies lie in the political process, not in 
litigation. See Mathews v. Diaz, 426 U.S. 67, 81, 96 S. 
Ct. 1883, 48 L. Ed. 2d 478 (1976) ("For reasons long 
recognized as valid, the responsibility for regulating the 
relationship between the United States and our alien 
visitors has been committed to the political branches of 
the Federal Government."). Congress is free to 
constrain DHS's discretion, and, ultimately, the voters 
are free to express their approval or disapproval of 
DAPA through their choice of elected officials. See 
Lincoln v. Vigil, 508 U.S. 182, 193, 113 S. Ct. 2024, 124 
L. Ed. 2d 101 (1993) ("[W]e hardly need to note that an 
agency's decision to ignore congressional expectations 
may expose it to grave political consequences.").

Accordingly, this case should be dismissed on 
justiciability grounds. However, for the sake of 

31 As noted by DHS and various amici, the granting of deferred 
action—even to whole classes of individuals—has 
occurred [**161]  for decades, under both Republican and 
Democratic administrations.

thoroughness and to correct serious errors committed 
by the district court in granting the preliminary injunction 
and the majority in affirming that grant, I discuss below 
the merits of both APA claims.

IV. APA Procedural Claim

Our precedent is clear: "As long as the agency remains 
free to consider the individual facts in the various cases 
that arise, then the agency action in question has not 
established a binding [**163]  norm," and thus need not 
go through the procedures of notice-and-comment. 
Prof'ls & Patients for Customized Care v. Shalala, 56 
F.3d 592, 596-97 (5th Cir. 1995) (citation omitted).32 
Therefore, in order for Plaintiffs to establish a 
substantial likelihood of success on the merits—the 
required showing for a preliminary injunction, Jackson 
Women's Health Org. v. Currier, 760 F.3d 448, 452 (5th 
Cir. 2014)Plaintiffs bore the burden of demonstrating 
that the Memorandum was non-discretionary. As the 
majority admits, the Memorandum "facially purports to 
confer discretion." Majority Op. at 44. But the district 
court ignored this clear language, concluding that 
agency officials implementing DAPA will defy the [*203]  
Memorandum and simply rubberstamp applications. In 
so doing, the district court disregarded a mountain of 
highly probative evidence from DHS officials charged 
with implementing DAPA, relying instead on selected 
excerpts of the President's public statements, facts 
relating to a program materially distinguishable from the 
one at issue here, and improper burden-shifting. The 

32 As the Fifth Circuit has noted, in determining whether a rule 
is substantive, and thus subject to notice-and-comment 
procedures, we must "focus[] primarily on whether the rule has 
binding effect on agency discretion or severely restricts it." 
Prof'ls & Patients, 56 F.3d at 595 (footnote omitted). Plaintiffs 
now appear to argue (for the first time) on appeal that 
regardless of the discretion it confers, the DAPA Memorandum 
is a substantive rule because it "changed the law" by granting 
benefits to 4.3 million individuals. But as discussed above, the 
DAPA Memorandum itself confers no additional benefits. 
Moreover, the scale of the program has no bearing on the 
substantive rule inquiry—i.e., whether the policy will be 
administered with case-by-case discretion. See id.McLouth 
Steel Prods. Corp. v. Thomas, 838 F.2d 1317, 1320, 267 U.S. 
App. D.C. 367 (D.C. Cir. 1988) ("The question for purposes of 
[5 U.S.C.] § 553 is whether a statement is a rule of present 
binding effect; the answer depends on whether the statement 
constrains the agency's discretion."). Indeed, Plaintiffs put it 
best in a letter brief filed with the district court: "To be sure, 
'case-by-case discretion' determines whether the 
[Memorandum] is a 'substantive rule' under the APA."
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majority now adopts the district court's conclusions 
wholesale and without question. Id. at 50. For the 
reasons set out below, I would hold that the 
Memorandum is nothing more than a general statement 
of policy and that the district court's findings cannot 
stand, even under [**164]  clear error review.

A. The Language and Substance of the DAPA 
Memorandum

In determining whether [**165]  the DAPA Memorandum 
constitutes a substantive rule, we must begin with the 
words of the Memorandum itself. See Prof'ls & Patients, 
56 F.3d at 596. The Memorandum states that it reflects 
"new policies," Appx. A, at 1, and "guidance for case-by-
case use of deferred action," Appx. A, at 3. Accordingly, 
the Secretary characterizes the Memorandum as a 
"general statement[] of policy"—which is not subject to 
the notice-and-comment process. 5 U.S.C. § 
553(b)(3)(A); see also Prof'ls & Patients, 56 F.3d at 596 
("[T]he description as 'policy' in the [statement] itself . . . 
militate[s] in favor of a holding that [the statement] is not 
a substantive rule."). The Memorandum also repeatedly 
references (more than ten times) the discretionary, 
"case-by-case" determinations to be made by agents in 
deciding whether to grant deferred action. It emphasizes 
that, despite the criteria contained therein, "the ultimate 
judgment as to whether an immigrant is granted 
deferred action will be determined on a case-by-case 
basis."33 Appx. A, at 5; see also Ass'n of Flight 

33 The Memorandum also states that (1) "DHS must exercise 
prosecutorial discretion in the enforcement of the law"; (2) our 
immigration laws "are not designed to be blindly enforced 
without consideration given to the individual circumstances of 
each case"; (3) "[d]eferred action is a form of prosecutorial 
discretion by which the Secretary deprioritizes an individual's 
case for humanitarian reasons, administrative convenience, or 
in the interest of the Department's overall enforcement 
mission"; (4) "deferred action is legally available so long as it is 
granted on a case-by-case basis, and it may be terminated at 
any time at the agency's discretion"; (5) "[h]istorically, deferred 
action has been used . . . on a case-by-case basis"; (6) "I am 
now expanding certain parameters of DACA and issuing 
guidance for case-by-case use of [**167]  deferred action"; (7) 
"[c]ase-by-case exercises of deferred action for children and 
long-standing members of American society who are not 
enforcement priorities are in this Nation's security and 
economic interests"; (8) "I hereby direct USCIS to establish a 
process . . . for exercising prosecutorial discretion through the 
use of deferred action, on a case-by-case basis"; (9) "ICE is . . 
. instructed to review pending removal cases . . . of individuals 
identified who meet the above criteria, and to refer such 
individuals to USCIS for case-by-case determinations"; and 

Attendants-CWA v. Huerta, 785 F.3d 710, 717 (D.C. Cir. 
2015) (stating that a document "riddled with caveats is 
not" likely to constitute a substantive rule); Brock v. 
Cathedral Bluffs Shale Oil Co., 796 F.2d 533, 538, 254 
U.S. App. D.C. 242 (D.C. Cir. 1986) (Scalia, J.) 
(concluding that agency guidelines for determining when 
to take enforcement action against mine operators did 
not constitute a substantive rule where "[t]he 
language [**166]  of the guidelines is replete with 
indications that the Secretary retained his discretion to 
cite production-operators as he saw fit"). Indeed, this 
court has already recognized the "discretion expressly 
granted under" DAPA—discretion that allows [*204]  
"agent[s] to deal with each alien on a case by case 
basis." Crane v. Johnson, 783 F.3d 244, 255 (5th Cir. 
2015) (concluding that, on the record in Crane, the 
plaintiffs lacked standing to challenge DACA).

The discretionary nature of the DAPA Memorandum is 
further supported by the policy's substance. Although 
some of the Memorandum's criteria can be routinely 
applied,34 many will require agents to make 
discretionary judgments as to the application of the 
respective criteria to the facts of a particular case. For 
example, agents must determine whether an applicant 
"pose[s] a danger to national security," Appx. B, at 3, 
whether the applicant [**168]  is "a threat to . . . border 
security" or "public safety," Appx. B, at 4, and whether 
the applicant has "significantly abused the visa or visa 
waiver programs,"35 Appx. B, at 4. Such criteria cannot 
be mechanically applied, but rather entail a degree of 
judgment; in other words, they are "imprecise and 
discretionary—not exact and certain."36 Prof'ls & 

(10) "[i]t remains within the authority of the Executive Branch . 
. . to set forth policy for the exercise of prosecutorial discretion 
and deferred action within the framework of existing law." 
Appx. A, at 1-5.

34 For example: whether the applicant has "a son or daughter 
who is a U.S. citizen or lawful permanent resident." Appx. A, at 
4.

35 Although these criteria come from the Enforcement Priorities 
Memorandum, the DAPA Memorandum incorporates these 
criteria into its own, stating that deferred action [**169]  may 
be granted to individuals who "are not an enforcement priority 
as reflected in the" Enforcement Priorities Memorandum. 
Appx. A, at 4.

36 Similarly, an agent implementing the DACA Memorandum 
must make the threshold discretionary determinations of 
whether the applicant has been convicted of "a significant 
misdemeanor," and whether the applicant "poses a threat to 
national security or public safety." And as we concluded in 
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Patients, 56 F.3d at 600 (concluding that an FDA policy 
delineating nine factors the agency should consider in 
determining whether to bring an enforcement action did 
not constitute a substantive rule). This aspect of the 
DAPA Memorandum appears to have been overlooked 
by the district court, which—in analyzing whether the 
Memorandum allows for case-by-case discretion—was 
fixated on the extent to which applicants meeting 
DAPA's criteria would nonetheless be denied deferred 
action.37 Such an approach ignores the fact that 
applying these threshold criteria itself involves an 
exercise of discretion.

Most strikingly, the last criterion contained in the DAPA 
Memorandum is entirely open-ended, stating that 
deferred action should be granted only if the applicant 
"present[s] no other factors that, in the exercise of 
discretion, makes the grant of deferred action 
inappropriate." Appx. A, at 4. The Memorandum 
does [**170]  not elaborate on what such "other factors" 
should be considered—leaving this analysis entirely to 
the judgment of the agents processing the applications. 
This court has held that such a caveat "express[ing] that 
[a] list of . . . factors is neither dispositive nor 
exhaustive," "clearly leaves to the sound discretion of 
the agency in each case the ultimate decision whether 
to bring an enforcement action." Prof'ls & Patients, 56 
F.3d at 600-01. Indeed, construing the DAPA 
memorandum as a categorical grant of deferred action 
for all applicants meeting the other DAPA criteria would 
render this last criterion meaningless. Cf. Brock, 796 
F.2d at 538. Thus, due to the presence [*205]  of these 
various flexible and indefinite criteria, the DAPA 
Memorandum is not a substantive rule that "so fills out 
the statutory scheme that upon application one need 
only determine whether a given case is within the rule's 
criterion." Huerta, 785 F.3d at 718 (citation omitted); cf. 
Pickus v. U.S. Bd. of Parole, 507 F.2d 1107, 1113, 165 
U.S. App. D.C. 284 (D.C. Cir. 1974) (concluding that the 
"formula like" guidance for determining the length of 
parole constituted a substantive rule, as it involved the 
"purely mechanical operation" of computing a score 
using exclusive criteria).

Crane, the DACA Memorandum too "makes it clear that the 
Agents shall exercise their discretion in deciding to grant 
deferred action, and this judgment should be exercised on a 
case-by-case basis." Crane, 783 F.3d at 254-55.

37 The majority perpetuates this error today by accepting the 
district court's characterizations of DAPA without question—
despite recognizing that there was "conflicting evidence" 
below and that extrapolating DAPA from DACA needed to "be 
done carefully." Majority Op. at 47, 49.

As Judge Kavanaugh, writing for the D.C. Circuit, has 
stated, "[t]he most important factor" in distinguishing 
between a substantive [**171]  rule and a general 
statement of policy "concerns the actual legal effect (or 
lack thereof) of the agency action in question on 
regulated entities." Nat'l Mining Ass'n v. McCarthy, 758 
F.3d 243, 252, 411 U.S. App. D.C. 52 (D.C. Cir. 2014). 
Here, the Memorandum makes clear that it "confers no 
substantive right, immigration status or pathway to 
citizenship." Appx. A, at 5. The majority suggests that 
DAPA "modifies substantive rights and interests," by 
"conferring lawful presence on 500,000 illegal aliens" 
and forcing Texas to change its laws. Majority Op. at 50-
51. None of this appears on the face of the 
Memorandum though.38 In fact, nothing in the 
Memorandum indicates that it is legally binding—i.e., 
that an applicant who is not granted deferred action can 
challenge that decision in court, or that DHS would be 
barred from removing an applicant who appears to 
satisfy the Memorandum's criteria. See Tex. Sav. & 
Cmty. Bankers Ass'n v. Fed. Hous. Fin. Bd., 201 F.3d 
551, 556 (5th Cir. 2000) ("Substantive or legislative 
rules affect individual rights and obligations and are 
binding on the courts."); cf. Cmty. Nutrition Inst. v. 
Young, 818 F.2d 943, 948, 260 U.S. App. D.C. 294 
(D.C. Cir. 1987) (per curiam) (deeming enforcement 
criteria a substantive rule where, "[a]s FDA conceded at 
oral argument, it would be daunting indeed to try to 
convince a court that the agency could appropriately 
prosecute a producer [who did not meet the agency's 
criteria for enforcement]"). [**172]  Nor does anyone 
assert that the Memorandum "impose[s] any obligation 
or prohibition on regulated entities," i.e., the potential 
DAPA applicants.39 Huerta, 785 F.3d at 717; cf. 
Heckler, 470 U.S. at 832 ("[W]hen an agency refuses to 
act it generally does not exercise its coercive power 
over an individual's liberty or property rights, and thus 
does not infringe upon areas that courts often are called 
upon to protect."). Moreover, even absent the DAPA 
Memorandum, DHS would have the authority to take the 
action of which Plaintiffs complain—i.e., by granting 

38 "Lawful presence," as previously indicated, is also not a 
substantive right, but rather a form of nonprosecution that can 
be revoked at any time. Any purported harm to Texas is 
incidental and not contemplated by DAPA.

39 The majority suggests that there is a "burden imposed on 
Texas" by DAPA and [**173]  even then concedes that this "is 
derivative of issuing lawful presence to beneficiaries." Majority 
Op. at 52. But the analysis centers on the effect of the policy 
statement on regulated entities, and Texas is plainly not 
regulated by or even mentioned in the DAPA Memorandum.
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deferred action on an ad hoc basis. See McCarthy, 758 
F.3d at 253 ("When the agency applies a general 
statement of policy in a particular situation, it must be 
prepared to support the policy just as if the policy 
statement had never been issued." (internal brackets 
omitted)). Accordingly, based on its language and 
substance, the Memorandum does not constitute a 
binding substantive rule subject to the requirements of 
notice-and-comment.

 [*206] The majority recognizes that the plain language 
of Memorandum "facially purports to confer discretion" 
and does not argue that DAPA creates a substantive 
rule from its four corners alone. Majority Op. at 44. 
Nonetheless, the district court reached the opposite 
conclusion. And it bears identifying the errors committed 
by the district court in holding that DAPA was a 
substantive rule on its face.

The district court focused on the Memorandum's 
"mandatory term[s], instruction[s], [and] command[s]"—
in particular, the Secretary's "direct[ion]" to USCIS to 
begin implementing DAPA. Dist. Ct. Op., 86 F. Supp. 3d 
at 671 n.103. But it should be no surprise that the 
Memorandum "direct[s]" the USCIS to establish a 
process for implementing this guidance, Appx. A, at 4; 
certainly the Secretary did not intend for it to be ignored, 
see Prof'ls & Patients, 56 F.3d at 599 ("[W]hat purpose 
would an agency's statement of policy serve if agency 
employees could not refer to it for guidance?"). Although 
"the mandatory tone of the factors is 
undoubtedly [**174]  calculated to encourage 
compliance," such language does not transform a 
statement of policy into a substantive rule so long as 
there is "an opportunity for individualized 
determinations." Id. at 597. Our discussion in 
Professionals and Patients is particularly instructive on 
this point:

True, the FDA had even greater discretion in 
bringing enforcement actions before [the policy for 
determining whether to bring enforcement actions 
against pharmacies] issued; prior to that time 
inspectors were apparently provided with no official 
guidance whatsoever. In that sense, therefore, [the 
policy] has "channeled" the FDA's enforcement 
discretion, providing direction—where once there 
was none—by helping to determine whether a 
pharmacy is engaged in traditional compounding or 
drug manufacturing. But all statements of policy 
channel discretion to some degree—indeed, that is 
their purpose. The more cogent question therefore 
is whether [the policy] is so restrictive in defining 
which pharmacies are engaged in drug 

manufacturing that it effectively removes most, if 
not all, of the FDA's discretion in deciding against 
which pharmacies it will bring an enforcement 
action. We cannot read [the policy] that 
restrictively. [**175] 

Id. at 600. Nor should the DAPA Memorandum be read 
so restrictively. Its channeling of agency enforcement 
discretion—through the use of non-exhaustive, flexible 
criteria—is entirely consistent with a non-substantive 
rule. See, e.g., Nat'l Roofing Contractors Ass'n v. U.S. 
Dep't of Labor, 639 F.3d 339, 341-42 (7th Cir. 2011) 
("The Secretary committed to paper the criteria for 
allowing regulatory violations to exist without redress, a 
step essential to control her many subordinates. This 
does not make the exercise less discretionary."); 
Guardian Fed. Sav. & Loan Ass'n v. Fed. Sav. & Loan 
Ins. Corp., 589 F.2d 658, 667, 191 U.S. App. D.C. 135 
(D.C. Cir. 1978) ("The mandatory tone of the 
specifications for audits and auditors doubtless 
encourages compliance. However, an opportunity for an 
individualized determination is afforded."); see also Kast 
Metals Corp., 744 F.2d at 1152 n.13 ("[A]gency 
instructions to agency officers are not legislative rules."). 
This is the law for good reason. Requiring each and 
every policy channeling prosecutorial discretion to go 
through the notice-and-comment process would 
perversely encourage unwritten, arbitrary enforcement 
policies.

The plain language of the Memorandum cannot be 
characterized as "draw[ing] a 'line in the sand' that, once 
crossed, removes all discretion from the agency." Prof'ls 
& Patients, 56 F.3d at 601. Furthermore, the fact that 
the DAPA Memorandum [*207]  relates to two areas in 
which courts should be reluctant to interfere—
immigration and prosecutorial [**176]  discretion—
counsels in favor of concluding that it does not 
constitute a substantive rule. See Brock, 796 F.2d at 
538 ("Our decision [that the rule is non-substantive] is 
reinforced by the fact that the statement here in 
question pertains to an agency's exercise of its 
enforcement discretion—an area in which the courts 
have traditionally been most reluctant to interfere.").

Rather than relying on the language of the 
Memorandum, the majority concludes that DAPA is a 
substantive rule because it "would not genuinely leave 
[DHS] and its employees free to exercise discretion" in 
practice. Majority Op. at 50; see also Prof'ls & Patients, 
56 F.3d at 595 (quoting Young, 818 F.2d at 946). But in 
doing so, the majority relies unquestioningly on the 
district court's finding that the discretionary language in 
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DAPA was "merely pretext" and that DHS officials would 
not exercise case-by-case discretion of removals under 
DAPA. Majority Op. at 44; see also id. at 52 ("DAPA 
establishes 'the substantive standards by which the 
[agency] evaluates applications." (alterations in 
original)). The district court's finding was clearly 
erroneous, however, and I turn to it next.

B. Evidence of Pretext

The district court erred not only in its analysis of the 
legal effect of the DAPA Memorandum, [**177]  but also 
in its resolution of the facts. By eschewing the plain 
language of the Memorandum, and concluding that its 
discretionary aspects are "merely pretext," Dist. Ct. Op., 
86 F. Supp. 3d at 669 n.101, the district court committed 
reversible error. To the extent the district court's pretext 
conclusion constitutes a factual finding entitled to "clear 
error" review, that does not mean that we "rubber stamp 
the district court's findings simply because they were 
entered." McLennan v. Am. Eurocopter Corp., 245 F.3d 
403, 409 (5th Cir. 2001). Rather, "[c]lear error exists 
when this court is left with the definite and firm 
conviction that a mistake has been made." Ogden v. 
Comm'r, 244 F.3d 970, 971 (5th Cir. 2001) (per curiam). 
I am left with such a conviction for three independent 
reasons: (1) the record lacks any probative evidence of 
DAPA's implementation; (2) the district court 
erroneously equated DAPA with DACA; and (3) even 
assuming DAPA and DACA can be equated, the 
evidence of DACA's implementation fails to establish 
pretext.

It is true that the plain language of the Memorandum—
which, in the majority's words, "facially purports to 
confer discretion"—may not be conclusive if rebutted by 
"what the agency does in fact." Prof'ls & Patients, 56 
F.3d at 596. Here, however, there is no such evidence 
of what the agency has done "in fact," as DAPA has yet 
to be implemented. [**178]  The district court ruled even 
before it had "an early snapshot" of the policy's 
implementation. McCarthy, 758 F.3d at 253 (stating that, 
"because . . . recently issued guidance will have been 
implemented in only a few instances," courts "look[ing] 
to post-guidance events to determine whether the 
agency has applied the guidance as if it were binding" 
must rely on "an early snapshot").40 Plaintiffs have cited 

40 As several amici argue, a challenge to a statement of policy 
as pretextual may be unripe prior to the policy's 
implementation. For example, where:

[T]he facts are so wholly ambiguous and 

no authority, [*208]  and I am not aware of any, deeming 
a statement of policy pretextual without direct evidence 
of the policy's implementation. Cf. Interstate Nat. Gas 
Ass'n of Am. v. FERC, 285 F.3d 18, 60, 350 U.S. App. 
D.C. 366 (D.C. Cir. 2002) ("[I]f there have so far been 
any applications of the [agency]'s policy, neither side 
has seen fit to bring it to our attention. So there is no 
basis here for any claim that the [agency] has actually 
treated the policy with the de facto inflexibility of a 
binding norm."). Nor should pretext be found here 
absent such evidence. As noted at the outset, courts 
should not be quick to conclude that when a coordinate 
branch of government describes a policy as 
discretionary, it does not mean what it says.

How, then, did the district court reach the conclusion 
that the DAPA Memorandum's express inclusion of 
case-by-case discretion is "merely pretext"? First, the 
district court selectively relied on public statements the 
President made in describing the DAPA Memorandum 
to the public. Majority Op. at 46. But there is no 
precedent for a court relying on such general 
pronouncements in determining a program's effect on 
the agency and on those being regulated. As Judge 
Higginson aptly noted in his dissent from the denial of 
the motion for a stay, "Presidents, like governors and 
legislators, often describe [a] law enthusiastically yet 
defend the same law narrowly." Texas, 787 F.3d at 780 
(Higginson, J., dissenting); see also Prof'ls & Patients, 
56 F.3d at 599 (reasoning that "informal 
communications often exhibit a lack of 'precision [**180]  
of draftsmanship' and . . . internal inconsistencies" and 
thus are "entitled to limited weight").41 More importantly, 
the statements relied upon by the district court are not 
inconsistent with the DAPA Memorandum's grant of 

unsharpened [**179]  as not to present a purely legal 
question 'fit . . . for judicial decision,' and where the 
agency's characterization of its action would fit them 
cleanly into a § 553 exemption, . . . the most prudent 
course [is] to await the sharpened facts that come from 
the actual workings of the regulation in question before 
striking the objective down as violative of the APA.

Am. Hosp. Ass'n v. Bowen, 834 F.2d 1037, 1056, 266 U.S. 
App. D.C. 190 (D.C. Cir. 1987) (first alteration in original) 
(internal citation omitted); see Hudson v. FAA, 192 F.3d 1031, 
1034-35, 338 U.S. App. D.C. 194 (D.C. Cir. 1999); Pub. 
Citizen, Inc., 940 F.2d at 683.

41 The majority appears to endorse the district court's reliance 
on presidential statements as it too cites the President's 
remark that he "'change[d] the law'" as support for concluding 
that DAPA is beyond the scope of the INA. Majority Op. at 65.
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discretion to agency decision makers. For example, the 
President's statement that those who "meet the [DAPA] 
criteria . . . can come out of the shadows," Dist. Ct. Op., 
86 F. Supp. 3d at 668, does not suggest that 
applications will be rubberstamped, given that (as 
discussed above) those very criteria involve the 
exercise of discretion. Similarly, the President's 
suggestion that agents who do not follow DAPA's 
guidelines may suffer consequences does not support 
the conclusion that the Memorandum is pretextual. 
Rather, it supports the opposite conclusion—that the 
terms of the DAPA Memorandum, which incorporate 
case-by-case discretion, will be followed. An order to 
"use your discretion" is not a substantive rule.

The district court's reliance on language 
contained [**181]  in DHS's DAPA website—a source 
apparently not even cited by the parties and not 
mentioned by the majority—rests on even shakier 
ground. According to the district court, the DHS 
website's characterization of DAPA as a "program" and 
an "initiative" somehow contradicts DHS's position that 
the Memorandum constitutes "guidance." Of course, 
DAPA may very well be all three, but this has no bearing 
on whether the Memorandum constitutes a substantive 
rule—i.e., whether the "program" or "initiative" or 
"guidance" genuinely allows the agency to exercise its 
discretion on a case-by-case basis. Even more dubious 
is the [*209]  district court's argument that, by using the 
word "initiative" on its website, DHS was intending to 
use the word in its technical legal sense to reference 
voter initiatives, thus implying a "legislative process."42 
Id. at 667-68.

Lacking any probative evidence as to DAPA's 
implementation, the district court relied most heavily on 
evidence of DACA's implementation—concluding 
unequivocally that DAPA will be "implemented exactly 
like DACA." Id. at 663. It is this analysis that the majority 
finds convincing, all the while noting that "any 
extrapolation from DACA must be done carefully." 

42 The district court noted that this voter initiative definition is 
the "sole definition offered for 'initiative'" in Black's Law 
Dictionary. Dist. Ct. Op., 86 F. Supp. 3d at 668. There are, of 
course, other dictionaries—dictionaries far more likely to 
capture DHS's intended use of the word in a website created 
to describe DAPA to the public (rather than to attorneys or 
judges). For example, [**182]  the first definition of "initiative" 
in the Oxford English Dictionary is "[t]hat which initiates, 
begins, or originates," Initiative, The Oxford English Dictionary 
(2d ed. 1989)—a definition that certainly does not imply a 
binding norm.

Majority Op. at 47. The district court reached this 
conclusion on two flawed bases: (1) the DAPA 
Memorandum's statement directing the USCIS to 
"establish a process, similar to DACA" for implementing 
DAPA, Appx. A, at 4; and (2) the "lack of any suggestion 
that DAPA will be implemented in a fashion different 
from DACA," Dist. Ct. Op., 86 F. Supp. 3d at 649. With 
respect to the former, this single, nebulous statement 
does not specify how the DAPA and DACA processes 
would be similar; the phrase cannot be construed to 
mean that DAPA and DACA will be implemented 
identically. The latter is pure burden-shifting—the district 
court implies that [**183]  the burden is on DHS to show 
that the two programs will be implemented differently. Of 
course, in the preliminary injunction context, Plaintiffs, 
"by a clear showing, carr[y] the burden of persuasion." 
Harris Cnty. v. CarMax Auto Superstores Inc., 177 F.3d 
306, 312 (5th Cir. 1999). The district court also 
completely ignored the statement contained in the 
Declaration of Donald W. Neufeld—the Associate 
Director for Service Center Operations for USCIS—that 
"USCIS is in the process of determining the procedures 
for reviewing requests under DAPA, and thus USCIS 
has not yet determined whether the process to 
adjudicate DAPA requests will be similar to the DACA 
process."

More importantly, the fact that the administration of the 
two programs may be similar is not evidence that the 
substantive review under both programs will be the 
same. As discussed in more detail below, the district 
court relied heavily on the denial rates of applications 
submitted under DACA. But those rates are irrelevant 
for one simple reason, a reason the district court failed 
to confront: the substantive criteria under DACA and 
DAPA are different. And even the majority concedes 
that "DACA and DAPA are not identical." Majority Op. at 
47. Review under the DACA Memorandum does not, for 
example, require reference [**184]  to the various 
discretionary factors contained in the Enforcement 
Priorities Memorandum, nor does DACA contain 
DAPA's criterion that the applicant "present no other 
factors that, in the exercise of discretion, makes the 
grant of deferred action inappropriate." Appx. A, at 4; 
see also Majority Op. at 48 ("Further, the DAPA Memo 
contains additional discretionary criteria."). Thus, even 
assuming DACA and DAPA applications are reviewed 
using the exact same administrative process, the district 
court had no basis for concluding that the results of that 
process—a process that would involve the application of 
markedly different, discretionary criteria—would 
be [*210]  the same. For this reason alone—that is, the 
district court's heavy reliance upon this minimally 
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probative evidence—I would conclude that the district 
court clearly erred.43

There are additional reasons, however, to discount the 
DACA-related evidence on which the district court 
based its decision and which the majority now accepts. 
First, even assuming DACA's 5% denial rate has some 
probative value, and assuming that rate can be properly 
characterized as low,44 a low rate would be unsurprising 
given the self-selecting nature of the program, as the 
majority concedes. Majority Op. at 47. It should be 
expected that only those highly likely to receive deferred 
action will apply; otherwise, applicants would risk 
revealing their immigration status and other identifying 
information to authorities, thereby risking removal (and 
the loss of a sizeable fee). The majority recognizes this 
issue but finds that it "is partially mitigated by the finding 
that 'the [g]overnment has publicly declared that it will 
make no attempt to enforce the law against even those 
who are denied deferred action." Id. (citing Dist. [**186]  
Ct. Op., 86 F. Supp. 3d at 663). But this public 
declaration, cited by the district court, comes from an 
informational DHS website that never states that DHS 
will make no attempt to enforce the law.45

The district court also erred in its mischaracterization of 
a letter written by León Rodríguez, Director of USCIS, to 
Senator Charles Grassley, suggesting that the top four 
reasons for DACA denials are:

(1) the applicant used the wrong form; (2) the 

43 In addition, as Judge Higginson noted in his dissent, DACA 
is materially distinguishable from DAPA because the former 
applies only to "a subset of undocumented immigrants who 
are particularly inculpable as they 'were brought to this country 
as children' and, thus, 'lacked the intent to violate the law.'" 
Texas, 787 F.3d at 781 (Higginson, J., dissenting) (quoting the 
DACA Memorandum). Accordingly, [**185]  it would be 
reasonable to expect that denial rates under DAPA would be 
higher than those under DACA, as DACA applicants are far 
less likely to exhibit other factors (e.g., a threat to national 
security) that would prompt an exercise of discretion not to 
grant deferred action.

44 This rate represents 38,080 denials out of the 723,358 
applications accepted for processing at USCIS service centers 
through December 2014. There were an additional 42,919 
applications rejected for purely administrative reasons during 
this time period. Neither of these numbers suggests an agency 
on autopilot.

45 The majority's acceptance of this passage is but one 
illustration of the problem with relying on the district court's 
factual conclusions.

applicant failed to provide a valid signature; (3) the 
applicant failed to file or complete Form I-765 or 
failed to enclose the fee; and (4) the applicant was 
below the age of fifteen and thus ineligible to 
participate in the program.

Dist. Ct. Op., 86 F. Supp. 3d at 609. This, however, is 
not what the letter says. The letter actually states 
that [**187]  these were the top four reasons for DACA 
application rejections, not denials. As made clear in 
DHS's Neufeld Declaration, "a DACA request is 
'rejected' when [it is] determine[d] upon intake that the 
[application] has a fatal flaw," while "[a] DACA request is 
'denied' when a USCIS adjudicator, on a case-by-case 
basis, determines that the requestor has not 
demonstrated that they satisfy the guidelines for DACA 
or when an adjudicator determines that deferred action 
should be denied even though the threshold guidelines 
are met." By conflating rejections with denials, the 
district court suggested that most denials are made for 
mechanical administrative reasons and thus could not 
have been discretionary. [*211]  But the five percent 
denial rate does not even take into account these 
administrative rejections.

The district court also appeared singularly focused on 
one metric for measuring whether DACA (and by 
implication, DAPA) is implemented in a discretionary 
manner. The court insisted that DHS provide: "the 
number, if any, of requests that were denied even 
though the applicant met the DACA criteria as set out in 
Secretary Napolitano's DACA memorandum."46 Id. at 
609. In yet another instance of improper burden-
shifting, [**188]  the court reasoned that "[b]ecause the 
Government could not produce evidence concerning 
applicants who met the program's criteria but were 
denied DACA status, this Court accepts the States' 
evidence as correct." Id. at 609 n.8. But the burden of 
showing DAPA is non-discretionary was on Plaintiffs—
the States—and Plaintiffs provided no evidence as to 
the number of these denials. Rather, the district court 
accepted as true Plaintiffs' bare assertion that there 
were no such denials, concluding unequivocally that 
"[n]o DACA application that has met the criteria has 
been denied based on an exercise of individualized 
discretion." Id. at 669 n.101. The district court reached 
this conclusion in the face of uncontested evidence 
contained in the Neufeld Declaration that DACA 

46 As discussed above, this focus was misplaced, as 
application of both the DACA and DAPA criteria themselves 
involves the exercise of discretion.
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applications "have also been denied on the basis that 
deferred action was not appropriate for other reasons 
not expressly set forth in [the] 2012 DACA 
Memorandum." The district court also failed to 
acknowledge the reason DHS did not introduce 
statistics as to these denials: it had no ability to do so. 
As stated in the Neufeld Declaration, "[u]ntil very 
recently, USCIS lacked any ability to automatically track 
and sort the reasons for DACA denials," presumably 
because it [**189]  had no reason to track such data prior 
to this litigation. Although this point is undisputed, the 
district court and now the majority nonetheless fault 
DHS for failing to provide the information the district 
court requested. See Majority Op. at 50 ("[T]he 
government did not provide the number of cases that 
service-center officials referred to field offices for 
interviews."). Yet it was not DHS's burden to disprove 
Plaintiffs' assertions of pretext, nor must DHS 
(anticipatorily) track data in a way that may be 
convenient to an adversary in future litigation.

The district court also relied on a four-page declaration 
by Kenneth Palinkas, President of the National 
Citizenship and Immigration Services Council (the union 
representing USCIS employees processing DACA 
applications), for the proposition that "DACA 
applications are simply rubberstamped if the applicants 
meet the necessary criteria."47 Dist. Ct. Op., 86 F. Supp. 
3d at 610. Yet lay witness conclusions are only 
competent evidence if rationally drawn from facts 
personally observed. See Fed. R. Evid. 701. Here, 
Palinkas's conclusion was [**190]  supported only by the 
fact that DACA applications are routed to "service 
centers instead of field offices," and that "USCIS officers 
in service centers . . . do not interview applicants"—a 
weak basis on which to conclude that DHS's 
representations (both to the public and to the courts) are 
"merely pretext."48 [*212]  See 11A Charles Alan Wright 
& Arthur R. Miller, Federal Practice & Procedure § 2949 
(3d ed. 2015) ("Preliminary injunctions frequently are 
denied if the affidavits are too vague or conclusory to 
demonstrate a clear right to relief under Rule 65."). 

47 Yet again, this focus ignores the discretion inherent in those 
criteria.

48 Palinkas also focuses on the USCIS's announcement that it 
will create a new service center for the processing of DAPA 
applications, to be staffed by approximately 700 USCIS 
employees and 300 federal contractors. But the fact that so 
many agents are necessary to assess DAPA applications is 
inconsistent with the notion that the review will be conducted 
in a mechanical, pro forma manner.

Indeed, Palinkas's assertions are rebutted—and the 
step-by-step process for reviewing DACA applications is 
explained—in the detailed affidavit filed by Donald 
Neufeld, the head of those very USCIS service centers. 
Neufeld declares that the service centers "are designed 
to adjudicate applications, petitions and requests" for 
various programs "that have higher-volume caseloads." 
Neufeld goes on to describe the "multi-step, case-
specific process" for reviewing DACA applications: 
"Once a case arrives at a Service Center, a specially 
trained USCIS adjudicator is assigned to determine 
whether the requestor satisfies the DACA guidelines 
and ultimately [**191]  determine whether a request 
should be approved or denied."49 Adjudicators "evaluate 
the evidence each requestor submits in conjunction with 
the relevant DACA guidelines" and "assess the 
appropriate weight to accord such evidence."50 Citing 
various examples, Neufeld explains that "[e]ven if it is 
determined that a requestor has satisfied the threshold 
DACA guidelines, USCIS may exercise discretion to 
deny a request where other factors make the grant of 
deferred action inappropriate."51 As a part of their 
review, adjudicators can investigate the facts and 
evidence supporting the application "by contacting 
educational institutions, other government agencies, 
employers, or other entities." Moreover, although the 
Palinkas Declaration accurately states that adjudicators 
at USCIS service centers do not have the capability to 
interview applicants, the Neufeld Declaration clarifies 
that service center adjudicators "may refer a case for 
interview at a Field Office"—for example, "when the 
adjudicator determines, after careful review of the 
request and supporting documents, that a request is 
deniable, but potentially curable, with information that 
can best be received through an interview." Adjudicators 
may [**192]  also request that applicants submit 
additional evidence in support of their applications for 
deferred action; this was no rare occurrence, as nearly 
200,000 such requests for additional evidence were 

49 Applications are first mailed to USCIS "lockboxes," where 
they are reviewed to determine whether they should be 
rejected for administrative reasons.

50 Neufeld notes, consistent with the discussion above, that 
"USCIS must . . . exercise significant discretion in determining 
whether" some of the DACA guidelines apply; for example, 
"determining whether [**193]  a requestor 'poses a threat to 
national security or public safety' necessarily involves the 
exercise of the agency's discretion."

51 Such discretionary denials are generally reviewed at USCIS 
headquarters.
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issued by adjudicators. "In addition, all DACA 
requestors must submit to background checks, and 
requests are denied if these background checks show 
that deferred action would be inappropriate."

Placing these declarations side-by-side, the detailed 
Neufeld Declaration does not simply rebut the 
conclusory assertions contained in the Palinkas 
Declaration—it provides undisputed context for how 
USCIS service centers actually work and how DACA 
application decisions are made. Or at the very least, as 
the majority concedes, the two in tandem create 
"conflicting evidence on the degree to which DACA 
allowed for discretion." Majority Op. at 49.  [*213] Yet the 
district court concluded that the Neufeld Declaration did 
not provide "the level of detail that the Court requested."
52 Dist. Ct. Op., 86 F. Supp. 3d at 609. It is difficult to 
imagine what level of detail would have satisfied the 
district court. At a minimum, as recognized by Judge 
Higginson in his dissent to the denial of the stay pending 
appeal, the Neufeld Declaration created a factual 
dispute warranting an evidentiary hearing.53 See Texas, 
787 F.3d at 781-82 (Higginson, J., dissenting) (citing 
authorities); see also Landmark Land Co. v. Office of 
Thrift Supervision, 990 F.2d 807, 812 (5th Cir. 1993) 
("The record reveals several disputes of material fact 
that the [**194]  district court must necessarily resolve in 
deciding whether to issue the injunction. An evidentiary 
hearing thus is in order upon remand."); Marshall Durbin 
Farms, Inc. v. Nat'l Farmers Org., Inc., 446 F.2d 353, 
356 n.4 (5th Cir. 1971) ("[W]here so very much turns 
upon an accurate presentation of numerous facts . . . 
the propriety of proceeding upon affidavits becomes the 
most questionable."); Cobell v. Norton, 391 F.3d 251, 
261, 364 U.S. App. D.C. 2 (D.C. Cir. 2004) ("Particularly 
when a court must make credibility determinations to 
resolve key factual disputes in favor of the moving party, 
it is an abuse of discretion for the court to settle the 
question on the basis of documents alone, without an 
evidentiary hearing." (emphasis added)). The district 
court's failure to hold an evidentiary hearing further 
undermines faith in its factual conclusions.

52 The district court did not, however, make an express finding 
that it deemed the Palinkas Declaration more credible than the 
Neufeld Declaration.

53 Even Plaintiffs noted, after DHS submitted the Neufeld 
Declaration, that "if the Court decides that the Defendants' 
new declarations create a material fact dispute of material 
consequence to the motion . . ., the correct step would be to 
hold a second hearing."

The district court also looked to the operating 
procedures governing the implementation of DACA, 
noting that [**195]  they "contain[] nearly 150 pages of 
specific instructions for granting or denying deferred 
action" and involve the use of standardized forms for 
recording denials—a fact the majority mentions. Dist. Ct. 
Op., 86 F. Supp. 3d at 669 (footnote omitted). But no 
such operating procedures for the implementation of 
DAPA appear in the record—a fact the majority does not 
mention. As noted above, the USCIS is currently "in the 
process of determining the procedures for reviewing 
requests under DAPA." In any event, even "specific and 
detailed requirements" may qualify as a "'general' 
statement of policy." Guardian Fed. Sav. & Loan Ass'n, 
589 F.2d at 667. And the "purpose" of a statement of 
policy is to "channel discretion" of agency decision 
makers; such channeling does not trigger the 
requirements of notice-and-comment unless it is "so 
restrictive . . . that it effectively removes most, if not all, 
of the [agency]'s discretion." Prof'ls & Patients, 56 F.3d 
at 600. As for the use of standardized forms to record 
denials, what matters is not whether DAPA decisions 
are memorialized in a mechanical fashion, but whether 
they are made in such a fashion. For the many reasons 
discussed above, the district court had no legitimate 
basis for concluding that they will be.

Finally, the district court's lengthy [**196]  discussion of 
an "abdication theory" of standing—a theory for which 
Plaintiffs have not even expressly advocated—provides 
context for the district court's conclusions as to 
pretext.54 In determining that the [*214]  DAPA 
Memorandum constituted an "abdication" of DHS's 
duties, the district court asserted (repeatedly) that it 
"cannot be disputed" that "the Government has 
abandoned its duty to enforce the law." Dist. Ct. Op., 86 
F. Supp. 3d at 638. The district court deemed it "evident 
that the Government has determined that it will not 
enforce the law as it applies to over 40% of the illegal 
alien population that qualify for DAPA."55 Id. at 639 

54 It appears that no court in the country has accepted this 
radical theory of standing. Indeed, the district court admitted 
that it had "not found a case where the plaintiff's standing was 
supported solely on this basis." Dist. Ct. Op., 86 F. Supp. 3d at 
643 n.48. The majority's broad concept of state standing 
based on harm [**197]  to "quasi-sovereign interests" is 
strikingly similar to this theory of standing. See Majority Op. at 
14 ("When the states joined the union, they surrendered some 
of their sovereign prerogatives over immigration.").

55 In addition, the district court stated: (1) "DHS has clearly 
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(emphasis added). Such blanket assertions—made 
without discussing any of the evidence set out above—
assume a lack of discretion in the review of DAPA 
applications. This assumption—which the district court 
apparently required DHS to rebut—infects the opinion 
below, yet has no evidentiary basis.

The majority accepts the district court's factual 
conclusions almost carte blanche. But clear error review 
is not a rubber stamp, and the litany of errors committed 
by the district court become readily apparent from a 
review of the record. The record before us, when read 
properly, shows that DAPA is merely a general 
statement of policy. As such, it is exempt from the 
notice-and-comment requirements of 5 U.S.C. § 553.

V. APA Substantive Claim

The majority's conclusion that the states are 
substantially likely to succeed on their APA procedural 
claim should presumably be enough to affirm the 
decision below. Yet, for reasons altogether unclear, the 
majority stretches beyond the judgment of the district 
court and concludes that DAPA and a long, preexisting 
regulation (8 C.F.R. § 274a.12(c)(14)), as applied to 
DAPA, are substantive APA violations. See Majority Op. 
at 54-66. Prudence and judicial economy [**199]  
warrant against going this far, and I would not reach this 
issue on the record before us. For one, "the district court 
enjoined DAPA solely on the basis of the procedural 
APA claim." Id. at 54. It did not evaluate the substantive 
APA claim at issue. See Dist. Ct. Op., 86 F. Supp. 3d at 

announced that it has decided not to enforce the immigration 
laws as they apply to approximately 4.3 million individuals"; (2) 
"Secretary Johnson announced that the DHS will not enforce 
the immigration laws as to over four million illegal aliens 
eligible for DAPA, despite the fact that they are otherwise 
deportable"; (3) "As demonstrated by DACA and DAPA . . ., 
the Government has decided that it will not enforce these 
immigration laws as they apply to well over five million 
people"; (4) "The DHS unilaterally established the parameters 
for DAPA and determined that it would not enforce the 
immigration laws as they apply to millions of individuals"; and 
(5) "the DHS does not seek compliance with the federal law in 
any form, but instead establishes a pathway for non-
compliance and completely abandons entire sections of this 
country's immigration law." Id. at 637 n.45, 638-43. The district 
court also characterized DAPA as an "announced 
policy [**198]  of non-enforcement." Id. at 637 n.45. Although 
these quotations from the district court's opinion focus on what 
it perceives to be the failures of DHS to enforce the 
immigration laws, at other places in that opinion, the district 
court identifies the decades-long failure of Congress to fund 
what the district court would consider adequate enforcement.

677 ("[T]he Court is specifically not addressing Plaintiffs' 
likelihood of success on their substantive APA claim."). 
In fact, the district court eschewed determination of this 
issue and Plaintiffs' constitutional claim "until there 
[could be] further development of the record." Id.56

 [*215] On appeal, the parties offered only sparse 
arguments on the substantive APA claim. The parties 
filed briefs totaling 203 pages, of which ten pages 
addressed the substantive APA claim.57 This hardly 
seems to be enough to help us answer a complicated 
question of statutory interpretation and administrative 
law. I would not address the substantive APA claim in 
light of this limited record while cognizant of the principle 
that "[c]ases are to be decided on the narrowest legal 
grounds available." [**200]  Korioth v. Briscoe, 523 F.2d 
1271, 1275 (5th Cir. 1975).

That said, were I to reach the substantive APA claim I 
would find the majority's conclusion unpersuasive on the 
limited record before us. The argument that DAPA is a 
substantive APA violation, as I read it, appears to be the 
following: (1) DAPA is "manifestly contrary," Majority Op. 
at 66, to the text of the INA and deserves no deference 
partly because Congress would not assign it such a 
"decision[] of vast 'economic and political significance,'" 
id. at 62 (citation omitted); and (2) even if DHS deserved 
deference, DAPA is not a reasonable interpretation of 
the INA.

Questions of how agencies construe their governing 
statutes fall under the two-step inquiry announced in 
Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 104 S. Ct. 
2778, 81 L. Ed. 2d 694 (1984). It bears reiterating this 
framework as I believe the majority misapplies it and its 
associated precedents. At step one of Chevron, courts 
are to look at "whether Congress has directly spoken to 
the precise question at issue." Id. at 842. If Congress 
has directly spoken, then the court "must give effect to 
[its] unambiguously expressed intent." Id. at 843. But "if 
the statute is silent or ambiguous," then at step two, a 
court is [**201]  to defer to an agency's interpretation of a 
statute so long as it is "reasonable." Id. at 843-44.

The majority first states that DAPA fails Chevron step 
one because Congress has directly addressed the issue 

56 There might not be much left in the way of factual 
development of the record, see Majority Op. at 54 n.158, but 
there is much left wanting in the way of legal development.

57 Appellees' Br. 47-50; Appellants' Reply Br. 21-23; 
Appellants' Suppl. Br. 27-29; Appellees' Suppl. Br. 15-17.
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of deferred action. Majority Op. at 55-56. To bolster its 
conclusion, the majority points to provisions of the INA 
that delineate which aliens can receive lawful 
permanent resident (LPR) status, can be eligible for 
deferred action, and can receive LPR status by having a 
citizen family member. Id. at 55-57. These provisions 
are, indeed, "specific and detailed," id. at 55, but none 
of them precisely prohibits or addresses the kind of 
deferred action provided for under DAPA. The question 
under step one is whether the language of a statute is 
"precisely directed to the question," not whether 
"parsing of general terms in the text of the statute will 
reveal an actual intent of Congress." Chevron, 467 U.S. 
at 861-62. Most of the provisions identified by the 
majority are directed at the requirements for legal 
status, not the lawful presence permitted by DAPA. And 
even the majority acknowledges the two are not the 
same. See Majority Op. at 57 ("LPR status is more 
substantial than is lawful presence."). DAPA does not 
purport to [**202]  create "a lawful immigration 
classification." Id. at 56.

It is true that Congress has specified certain categories 
of aliens that are eligible for deferred action. See id. at 
56. This line of argument follows from the legal maxim 
expressio unius est exclusio alterius ("the expression of 
one is the exclusion [*216]  of others") suggesting that 
because DAPA was not specified by Congress, it is 
contrary to the INA. But this argument is nonetheless 
incorrect. The expressio unius "canon has little force in 
the administrative setting." Tex. Rural Legal Aid, Inc. v. 
Legal Servs. Corp., 940 F.2d 685, 694, 291 U.S. App. 
D.C. 254 (D.C. Cir. 1991). And the inquiry at step one is 
"whether Congress has directly spoken to the precise 
question at issue," not whether it legislated in the 
general area or around the periphery. Chevron, 467 
U.S. at 842 (emphasis added). Congress has never 
prohibited or limited ad hoc deferred action, which is no 
different than DAPA other than scale.58 In fact, each 

58 The majority makes much of the scope of DAPA in 
concluding that it violates the APA. See Majority Op. at 56, 59. 
Yet the conclusions regarding DAPA's legality are similarly 
applicable to ad hoc deferred action. Ad hoc deferred action 
triggers the same eligibility for benefits [**204]  and Congress 
has not directly mentioned it by statute. It should follow then 
that ad hoc deferred action is also not authorized by the INA 
and is a substantive APA violation. But this cannot be the case 
for the reasons mentioned below. Despite the majority's 
emphasis on the scale of DAPA, its size plays no role in 
whether or not it is authorized by statute. I am aware of no 
principle that makes scale relevant in this analysis, and the 
majority does not cite any authority otherwise. The question of 

time Congress spoke to this general issue, it did so 
incidentally and as part of larger statutes not concerned 
with deferred action. See, e.g., USA PATRIOT ACT of 
2001, Pub L. No. 107-56, § 423(b), 115 Stat. 272, 361 
(discussing deferred action for family members of LPRs 
killed by terrorism within a far larger statute aimed 
primarily at combatting terrorism). And the language 
regarding deferred [**203]  action was worded in 
permissive terms, not prohibitive terms. See, e.g., 8 
U.S.C. § 1154(a)(1)(D)(i)(II) (stating that a qualifying 
individual "is eligible for deferred action and work 
authorization"). More importantly, in enacting these 
provisos, Congress was legislating against a backdrop 
of longstanding practice of federal immigration officials 
exercising ad hoc deferred action. By the time Congress 
specified categories of aliens eligible for deferred action, 
immigration officials were already "engaging in a regular 
practice . . . of exercising [deferred action] for 
humanitarian reasons or simply for its own 
convenience." Reno, 525 U.S. at 484.59 Yet Congress 
did nothing to upset this practice. The provisions cited 
by the majority, if anything, highlight Congress's 
continued acceptance of flexible and discretionary 
deferred action.60 Denying DHS's ability to grant 
deferred action on a "class-wide basis," Majority Op. at 
32, as the majority does, severely constrains the 
agency.61

whether an agency has violated its governing statute does not 
change if its actions affect one person or "4.3 million" persons. 
Id. at 56.

59 The Court in Reno noted that "[p]rior to 1997, deferred-
action decisions were governed by internal INS guidelines 
which considered [a variety of factors]." Reno, 525 U.S. at 484 
n. 8. Although the guidelines were rescinded, the Court also 
observed that "there [was] no indication that the INS has 
ceased making this sort of determination on a case-by-case 
basis." Id.

60 The Office of Legal Counsel, in its evaluation of DAPA, 
noted that Congress had given its "implicit approval" to 
deferred action over the years. Office of Legal Counsel, The 
Department of Homeland Security's Authority to 
Prioritize [**205]  Removal of Certain Aliens Unlawfully 
Present in the United States and to Defer Removal of Others 
30-31 (2014), available at 
http://www.justice.gov/sites/default/files/olc/opinions/attachme
nts/2014/11/20/2014-11-19-auth-prioritize-removal.pdf .

61 The majority's ruling that class-wide deferred action violates 
the INA is potentially devastating. The definition of a class is 
expansive: "A group of people, things, qualities, or activities 
that have common characteristics or attributes." Class, Black's 
Law Dictionary (10th ed. 2014). I suspect that DHS frequently 
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 [*217] The majority makes a similar mistake with 
respect to the work authorization regulation, 8 C.F.R. § 
274a.12(c)(14). The majority holds that this regulation 
as "to any class of illegal aliens whom DHS declines to 
remove—is beyond the scope of what the INA can 
reasonably be interpreted to authorize." Majority Op. at 
40. It bases its conclusion on provisions of the INA that 
specify classes of aliens eligible and ineligible for work 
authorization and scattered statements from past cases 
supposedly stating that Congress restricted immigration 
to preserve jobs for American workers. Yet, much like 
with deferred action, Congress has never directly 
spoken to the question at issue and, if anything, has 
indirectly [**206]  approved of it. In one form or another, 
8 C.F.R. § 274a.12(c)(14) has been on the books since 
1981. It follows from a grant of discretion to the 
Secretary to establish work authorizations for aliens, 
see 8 U.S.C. § 1324a(h)(3), and it predates the INA 
provisions the majority cites. See Perales v. Casillas, 
903 F.2d 1043, 1048 (5th Cir. 1990) (noting that up to 
that point there was "nothing in the [INA] [that] expressly 
provid[ed] for the grant of employment authorization"). 
Had Congress wanted to negate this regulation, it 
presumably would have done so expressly, but by 
specifying the categories of aliens eligible for work 
authorization, Congress signaled its implicit approval of 
this longstanding regulation. Furthermore, no court, until 
today, has ever cast doubt on this regulation. Our own 
circuit in Perales found no problems with 8 C.F.R. § 
274a.12(c)(14) in concluding that a challenge to 
employment authorization denials was non-justiciable. 
Id.62 The majority's snapshot of Supreme Court opinions 
discussing the aims of the immigration laws does not 
speak to this issue and is misleading. Those opinions 
noted that the immigration laws regarding employment 
authorization were also concerned with creating an 
"extensive 'employment verification system' . . . 
designed to deny employment to aliens who (a) are not 
lawfully present [**207]  in the United States, or (b) are 
not lawfully authorized to work in the United States." 
Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 
137, 147, 122 S. Ct. 1275, 152 L. Ed. 2d 271 (2002) 
(citing 8 U.S.C. § 1324a) (emphasis added). DAPA and 
8 C.F.R. § 274a.12(c)(14) further both these aims and 

grants deferred action to two or more aliens with common 
characteristics.

62 If 8 C.F.R. § 274a.12(c)(14) were contrary to the INA, then 
presumably the challenge in Perales would have been 
justiciable since an agency's "abdication of its statutory 
responsibilities" is sufficient to overcome the presumption that 
agency inaction is unreviewable. Heckler, 470 U.S. at 833 n.4.

also promote the "[s]elf-sufficiency" of aliens by giving 
them work authorization and making them less reliant 
on public benefits. See 8 U.S.C. § 1601(1) ("Self-
sufficiency has been a basic principle of United States 
immigration law since this country's earliest immigration 
statutes.").

The majority next holds that DAPA, fails Chevron step 
one because the INA's broad grants of authority "cannot 
reasonably be construed as assigning [DHS] 'decisions 
of vast economic and political significance,' such as 
DAPA." Majority Op. at 61-62 (footnote omitted). To the 
contrary, immigration decisions often have substantial 
economic and political significance. In Arizona, the 
Court noted that "discretionary decisions" made in the 
enforcement of immigration law "involve policy choices 
that bear on this Nation's international relations." [**208]  
132 S. Ct. at 2499. "Removal decisions," it has been 
observed, "'may implicate our relations with foreign 
powers' and require consideration of 'changing political 
and economic circumstances.'"  [*218] Jama v. 
Immigration & Customs Enf't, 543 U.S. 335, 348, 125 S. 
Ct.  694, 160 L. Ed. 2d 708 (2005) (quoting Mathews v. 
Diaz, 426 U.S. 67, 81, 96 S. Ct. 1883, 48 L. Ed. 2d 478 
(1976)). And deferred action—whether ad hoc or 
through DAPA—is not an effort by DHS to "hide 
elephants in mouseholes," Whitman v. Am. Trucking 
Ass'ns, Inc., 531 U.S. 457, 468, 121 S. Ct. 903, 149 L. 
Ed. 2d 1 (2001), but rather "[a] principal feature of the 
removal system," Arizona, 132 S. Ct. at 2499.

The majority's reliance on King v. Burwell, 135 S. Ct. 
2480, 192 L. Ed. 2d 483 (2015), for its conclusion is 
misplaced. The Court in King held that it was unlikely 
Congress delegated a key reform of the ACA to the 
IRS—an agency not charged with implementing the 
ACA and with "no expertise in crafting health insurance 
policy." Id. at 2489. By contrast, DHS is tasked with 
enforcement of the immigration laws, see, e.g., 6 U.S.C. 
§ 202, and its substantial expertise in this area has been 
noted time and time again. See, e.g., Arizona, 132 S. 
Ct. at 2506 ("[T]he removal process is entrusted to the 
discretion of the Federal Government.").

Lastly, the majority concludes that "[e]ven with 'special 
deference' to the Secretary," DAPA is an unreasonable 
interpretation of the INA. Majority Op. at 62-63 (footnote 
omitted). Reasonableness at step two of Chevron 
requires only a "minimum level of reasonability," Tex. 
Office of Pub. Util. Counsel, 183 F.3d at 420, and will be 
found so long as an agency's interpretation [**209]  is 
"not patently inconsistent with the statutory scheme," 
Am. Airlines, Inc. v. Dep't of Transp., 202 F.3d 788, 813 
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(5th Cir. 2000) (citation omitted). It is hard to see how 
DAPA is unreasonable on the record before us. DAPA 
does not negate or conflict with any provision of the INA. 
See Whitman, 531 U.S. at 484. DHS has repeatedly 
asserted its right to engage in deferred action. Cf. FDA 
v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 
146, 120 S. Ct. 1291, 146 L. Ed. 2d 121 (2000) 
(concluding an agency was not entitled to deference 
where it previously disavowed its enforcement 
authority). And DAPA appears to further DHS's mission 
of "[e]stablishing national immigration enforcement 
policies and priorities." 6 U.S.C. § 202(5).

Indeed, if DAPA were unreasonable under the INA, then 
it follows that ad hoc grants of deferred action are 
unreasonable as well—something the majority declines 
to reach. See Majority Op. at 66 n.202. But, as 
previously mentioned, there is no difference between 
the two other than scale, and ad hoc deferred action has 
been repeatedly acknowledged by Congress and the 
courts as a key feature of immigration enforcement. See 
Reno, 525 U.S. at 483-84. After all, agencies are "far 
better equipped than the courts to deal with the many 
variables involved in the proper ordering of [their] 
priorities," Heckler, 470 U.S. at 831-32, and "[t]he 
responsibilities for assessing the wisdom of such policy 
choices . . . are not judicial ones," Chevron, 467 U.S. at 
866. From the limited [**210]  record before us, I would 
conclude that the DAPA Memorandum is not a 
substantive APA violation.

VI. Conclusion

There can be little doubt that Congress's choices as to 
the level of funding for immigration enforcement have 
left DHS with difficult prioritization decisions. But those 
decisions, which are embodied in the DAPA 
Memorandum, have been delegated to the Secretary by 
Congress. Because federal courts should not inject 
themselves into such matters of prosecutorial discretion, 
I would dismiss this case as non-justiciable.

Furthermore, the evidence in the record (the importance 
of which should not be [*219]  overlooked) makes clear 
that the injunction cannot stand. A determination of 
"pretext" on the part of DHS must have a basis in 
concrete evidence. Of course, as appellate judges, we 
may not substitute our own view of the facts for that of 
the district court. But we must also embrace our duty to 
correct clear errors of fact—that is, to ensure that factual 
determinations are based not on conjecture, intuition, or 
preconception, but on evidence. Based on the record as 
it currently stands, the district court's conclusion that 

DAPA applications will not be reviewed on a 
discretionary, case-by-case [**211]  basis cannot 
withstand even the most deferential scrutiny. Today's 
opinion preserves this error and, by reaching the 
substantive APA claim, propounds its own. I have a firm 
and definite conviction that a mistake has been made. 
That mistake has been exacerbated by the extended 
delay that has occurred in deciding this "expedited" 
appeal. There is no justification for that delay.

I dissent.

 [*220] APPENDIX A

Secretary

U.S. Department of Homeland Security
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Homeland Security
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Individuals Who Are the Parents of U.S. Citizens or 
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This memorandum is intended to reflect new policies for 
the use of deferred action. By memorandum dated June 
15, 2012, Secretary Napolitano issued guidance entitled 
Exercising Prosecutorial Discretion with Respect to 
Individuals Who Came [**212]  to the United States as 
Children. The following supplements and amends that 
guidance.

The Department of Homeland Security (DHS) and its 
immigration components are responsible for enforcing 
the Nation's immigration laws. Due to limited resources, 
DHS and its Components cannot respond to all 
immigration violations or remove all persons illegally in 
the United States. As is true of virtually every other law 
enforcement agency, DHS must exercise prosecutorial 
discretion in the enforcement of the law. Secretary 
Napolitano noted two years ago, when she issued her 
prosecutorial discretion guidance regarding children, 
that "[o]ur Nation's immigration laws must be enforced in 
a strong and sensible manner. They are not designed to 
be blindly enforced without consideration given to the 
individual circumstances of each case."

 [*221] Deferred action is a long-standing administrative 
mechanism dating back decades, by which the 
Secretary of Homeland Security may defer the removal 
of an undocumented immigrant for a period of time.1 A 
form of administrative relief similar to deferred action, 
known then as "indefinite voluntary departure," was 
originally authorized by the Reagan and Bush 
Administrations to defer the [**213]  deportations of an 
estimated 1.5 million undocumented spouses and minor 
children who did not qualify for legalization under the 
Immigration Reform and Control Act of 1986. Known as 
the "Family Fairness" program, the policy was 
specifically implemented to promote the humane 
enforcement of the law and ensure family unity.

Deferred action is a form of prosecutorial discretion by 
which the Secretary deprioritizes an individual's case for 
humanitarian reasons, administrative convenience, or in 
the interest of the Department's overall enforcement 
mission. As an act of prosecutorial discretion, deferred 
action is legally available so long as it is granted on a 
case-by-case basis, and it may be terminated at any 
time at the agency's discretion. Deferred action does not 
confer any form of legal status in this country, much less 
citizenship; it simply means that, for a specified period 

1 Deferred action, in one form or another, dates back to at 
least the 1960s. "Deferred action" per se dates back at least 
as far as 1975. See, Immigration and Naturalization Service, 
Operation Instructions § 103.1(a)(1)(ii) (1975).

of time, an individual is permitted to be lawfully present 
in the United States. [**214]  Nor can deferred action 
itself lead to a green card. Although deferred action is 
not expressly conferred by statute, the practice is 
referenced and therefore endorsed by implication in 
several federal statutes.2

Historically, deferred action has been used on behalf of 
particular individuals, and on a case-by-case basis, for 
classes of unlawfully present individuals, such as the 
spouses and minor children of certain legalized 
immigrants, [**215]  widows of U.S. citizens, or victims of 
trafficking and domestic violence.3 Most recently, 
beginning in 2012, Secretary Napolitano issued 
guidance for case-by-case deferred action with respect 
to those who came to the United States as children, 
commonly referred to as "DACA."

 [*222] By this memorandum, I am now expanding 
certain parameters of DACA and issuing guidance for 
case-by-case use of deferred action for those adults 
who have been in this country since January 1, 2010, 
are the parents of U.S. citizens or lawful permanent 
residents, and who are otherwise not enforcement 
priorities, [**216]  as set forth in the November 20, 2014 
Policies for the Apprehension, Detention and Removal 

2 INA § 204(a)(1)(D)(i)(II), (IV) (Violence Against Women Act 
(VA WA) self-petitioners not in removal proceedings are 
"eligible for deferred action and employment authorization"); 
INA § 237(d)(2) (DHS may grant stay of removal to applicants 
for T or U visas but that denial of a stay request "shall not 
preclude the alien from applying for . . . deferred action"); 
REAL ID Act of 2005 § 202(c)(2)(B)(viii), Pub. L. 109-13 
(requiring states to examine documentary evidence of lawful 
status for driver's license eligibility purposes, including 
"approved deferred action status"); National Defense 
Authorization Act for Fiscal Year 2004 § 1703(c) (d) Pub. L. 
108-136 (spouse, parent or child of certain U.S. citizen who 
died as a result of honorable service may self-petition for 
permanent residence and "shall be eligible for deferred action, 
advance parole, and work authorization").

3 In August 2001, the former-Immigration and Naturalization 
Service issued guidance providing deferred action to 
individuals who were eligible for the recently created U and T 
visas. Two years later, USC1S issued subsequent guidance, 
instructing its officers to use existing mechanisms like deferred 
action for certain U visa applicants facing potential removal. 
More recently, in June 2009, USC1S issued a memorandum 
providing deferred action to certain surviving spouses of 
deceased U.S. citizens and their children while Congress 
considered legislation to allow these individuals to qualify for 
permanent residence status.

809 F.3d 134, *220; 2015 U.S. App. LEXIS 19725, **211



Page 73 of 77

 

of Undocumented Immigrants Memorandum.

The reality is that most individuals in the categories set 
forth below are hard-working people who have become 
integrated members of American society. Provided they 
do not commit serious crimes or otherwise become 
enforcement priorities, these people are extremely 
unlikely to be deported given this Department's limited 
enforcement resources—which must continue to be 
focused on those who represent threats to national 
security, public safety, and border security. Case-by-
case exercises of deferred action for children and long-
standing members of American society who are not 
enforcement priorities are in this Nation's security and 
economic interests and make common sense, because 
they encourage these people to come out of the 
shadows, submit to background checks, pay fees, apply 
for work authorization (which by separate authority I 
may grant), and be counted.

A. Expanding DACA

DACA provides that those who were under the age of 
31 on June 15, 2012, who entered the United States 
before June 15, 2007 (5 years prior) as children under 
the age of 16, and who meet specific [**217]  educational 
and public safety criteria, are eligible for deferred action 
on a case-by-case basis. The initial DACA 
announcement of June 15, 2012 provided deferred 
action for a period of two years. On June 5, 2014, U.S. 
Citizenship and Immigration Services (USCIS) 
announced that DACA recipients could request to renew 
their deferred action for an additional two years.

In order to further effectuate this program, I hereby 
direct USCIS to expand DACA as follows:

Remove the age cap. DACA will apply to all otherwise 
eligible immigrants who entered the United States by 
the requisite adjusted entry date before the age of 
sixteen (16), regardless of how old they were in June 
2012 or are today. The current age restriction excludes 
those who were older than 31 on the date of 
announcement (i.e., those who were born before June 
15, 1981). That restriction will no longer apply.

Extend DACA renewal and work authorization to 
three-years. The period for which DACA and the 
accompanying employment authorization is granted will 
be extended to three-year increments, rather than the 
current two-year increments. This change shall apply to 
all first-time applications as well as all applications for 
renewal effective [**218]  November 24, 2014. Beginning 
on that date, USCIS should issue all work [*223]  

authorization documents valid for three years, including 
to those individuals who have applied and are awaiting 
two-year work authorization documents based on the 
renewal of their DACA grants. USCIS should also 
consider means to extend those two-year renewals 
already issued to three years.

Adjust the date-of-entry requirement. In order to align 
the DACA program more closely with the other deferred 
action authorization outlined below, the eligibility cut-off 
date by which a DACA applicant must have been in the 
United States should be adjusted from June 15, 2007 to 
January 1, 2010.

USCIS should begin accepting applications under the 
new criteria from applicants no later than ninety (90) 
days from the date of this announcement.

B. Expanding Deferred Action

I hereby direct USCIS to establish a process, similar to 
DACA, for exercising prosecutorial discretion through 
the use of deferred action, on a case-by-case basis, to 
those individuals who:

• have, on the date of this memorandum, a son or 
daughter who is a U.S. citizen or lawful permanent 
resident;

• have continuously resided in the United States 
since before January [**219]  1, 2010;

• are physically present in the United States on the 
date of this memorandum, and at the time of 
making a request for consideration of deferred 
action with USCIS;

• have no lawful status on the date of this 
memorandum;

• are not an enforcement priority as reflected in the 
November 20, 2014 Policies for the Apprehension, 
Detention and Removal of Undocumented 
Immigrants Memorandum; and

• present no other factors that, in the exercise of 
discretion, makes the grant of deferred action 
inappropriate.

Applicants must file the requisite applications for 
deferred action pursuant to the new criteria described 
above. Applicants must also submit biometrics for 
USCIS to conduct background checks similar to the 
background check that is required for DACA applicants. 
Each person who applies for deferred action pursuant to 
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the criteria above shall also be eligible to apply for work 
authorization for the period of deferred action, pursuant 
to my authority to grant such authorization reflected in 
section 274A(h)(3) of the Immigration and Nationality 
Act.4 [*224]  Deferred action granted pursuant to the 
program shall be for a period of three years. Applicants 
will pay the work authorization and biometrics fees, 
which currently amount to $465. There will be no [**220]  
fee waivers and, like DACA, very limited fee 
exemptions.

USCIS should begin accepting applications from eligible 
applicants no later than one hundred and eighty (180) 
days after the date of this announcement. As with 
DACA, the above criteria are to be considered for all 
individuals encountered by U.S. Immigration and 
Customs Enforcement (ICE), U.S. Customs and Border 
Protection (CBP), or USCIS, whether or not the 
individual is already in removal proceedings or subject 
to a final order of removal. Specifically:

• ICE and CBP are instructed to immediately begin 
identifying persons in their custody, as well as 
newly encountered individuals, who meet the above 
criteria and may thus be eligible for deferred action 
to prevent the further expenditure of enforcement 
resources with regard to these individuals.

• ICE is further instructed [**221]  to review pending 
removal cases, and seek administrative closure or 
termination of the cases of individuals identified 
who meet the above criteria, and to refer such 
individuals to USCIS for case-by-case 
determinations. ICE should also establish a process 
to allow individuals in removal proceedings to 
identify themselves as candidates for deferred 
action.

• USCIS is instructed to implement this 
memorandum consistent with its existing guidance 
regarding the issuance of notices to appear. The 
USCIS process shall also be available to individuals 
subject to final orders of removal who otherwise 
meet the above criteria.

4 INA § 274A(h)(3), 8 U.S.C. § 1324a(h)(3) ("As used in this 
section, the term 'unauthorized alien' means, with respect to 
the employment of an alien at a particular time, that the alien 
is not at that time either (A) an alien lawfully admitted for 
permanent residence, or (B) authorized to be so employed by 
this chapter or by the[Secretary]."); 8 C.F.R. § 274a.12 
(regulations establishing classes of aliens eligible for work 
authorization).

Under any of the proposals outlined above, immigration 
officers will be provided with specific eligibility criteria for 
deferred action, but the ultimate judgment as to whether 
an immigrant is granted deferred action will be 
determined on a case-by-case basis.

This memorandum confers no substantive right, 
immigration status or pathway to citizenship. Only an 
Act of Congress can confer these rights. It remains 
within the authority of the Executive Branch, however, to 
set forth policy for the exercise of prosecutorial 
discretion and deferred action within the framework of 
existing [**222]  law. This memorandum is an exercise of 
that authority.

 [*225] APPENDIX B

November 20, 2014

MEMORANDUM FOR: Thomas S. Winkowski

Acting Director

U.S. Immigration and Customs Enforcement

R. Gil Kerlikowske

Commissioner

U.S. Customs and Border Protection

Leon Rodriguez

Director

U.S. Citizenship and Immigration Services

Alan D. Bersin

Acting Assistant Secretary for Policy

FROM: Jeh Charles Johnson

Secretary

SUBJECT: Policies for the Apprehension, Detention 
and Removal of Undocumented Immigrants

This memorandum reflects new policies for the 
apprehension, detention, and removal of aliens in this 
country. This memorandum should be considered 
Department-wide guidance, applicable to the activities 
of U.S. Immigration and Customs Enforcement (ICE), 
U.S. Customs and Border Protection (CBP), and U.S. 
Citizenship and Immigration Services (USCIS). This 
memorandum should inform enforcement and removal 
activity, detention decisions, budget requests and 
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execution, and strategic planning.

In general, our enforcement and removal policies should 
continue to prioritize threats to national security, public 
safety, and border security. The intent of [**223]  this 
new policy is to provide clearer and more effective 
guidance in the pursuit of those priorities. To promote 
public confidence in our enforcement activities, I am 
also directing herein greater transparency in the annual 
reporting of our removal statistics, to include data that 
tracks the priorities outlined below.

 [*226] The Department of Homeland Security (DHS) 
and its immigration components-CBP, ICE, and USCIS-
are responsible for enforcing the nation's immigration 
laws. Due to limited resources, DHS and its 
Components cannot respond to all immigration 
violations or remove all persons illegally in the United 
States. As is true of virtually every other law 
enforcement agency, DHS must exercise prosecutorial 
discretion in the enforcement of the law. And, in the 
exercise of that discretion, DHS can and should develop 
smart enforcement priorities, and ensure that use of its 
limited resources is devoted to the pursuit of those 
priorities. DHS's enforcement priorities are, have been, 
and will continue to be national security, border security, 
and public safety. DHS personnel are directed to 
prioritize the use of enforcement personnel, detention 
space, and removal assets accordingly.

In the [**224]  immigration context, prosecutorial 
discretion should apply not only to the decision to issue, 
serve, file, or cancel a Notice to Appear, but also to a 
broad range of other discretionary enforcement 
decisions, including deciding: whom to stop, question, 
and arrest; whom to detain or release; whether to settle, 
dismiss, appeal, or join in a motion on a case; and 
whether to grant deferred action, parole, or a stay of 
removal instead of pursuing removal in a case. While 
DHS may exercise prosecutorial discretion at any stage 
of an enforcement proceeding, it is generally preferable 
to exercise such discretion as early in the case or 
proceeding as possible in order to preserve government 
resources that would otherwise be expended in 
pursuing enforcement and removal of higher priority 
cases. Thus, DHS personnel are expected to exercise 
discretion and pursue these priorities at all stages of the 
enforcement process-from the earliest investigative 
stage to enforcing final orders of removal-subject to their 
chains of command and to the particular responsibilities 
and authorities applicable to their specific position.

Except as noted below, the following memoranda are 

hereby rescinded and superseded: [**225]  John Morton, 
Civil Immigration Enforcement: Priorities for the 
Apprehension, Detention, and Removal of Aliens, March 
2, 2011; John Morton, Exercising Prosecutorial 
Discretion Consistent with the Civil Enforcement 
Priorities of the Agency for the Apprehension, Detention 
and Removal of Aliens, June 17, 2011; Peter Vincent, 
Case-by-Case Review of Incoming and Certain Pending 
Cases, November 17, 2011; Civil Immigration 
Enforcement: Guidance on the Use of Detainers in the 
Federal, State, Local, and Tribal Criminal Justice 
Systems, December 21, 2012; National Fugitive 
Operations Program: Priorities, Goals, and Expectation 
s, December 8, 2009.

 [*227] A. Civil Immigration Enforcement Priorities

The following shall constitute the Department's civil 
immigration enforcement priorities:

Priority 1 (threats to national security, border 
security, and public safety)

Aliens described in this priority represent the highest 
priority to which enforcement resources should be 
directed:

(a) aliens engaged in or suspected of terrorism or 
espionage, or who otherwise pose a danger to 
national security;

(b) aliens apprehended at the border or ports of 
entry while attempting to unlawfully enter the United 
States;

(c) aliens [**226]  convicted of an offense for which 
an element was active participation in a criminal 
street gang, as defined in 18 U.S.C. § 521(a), or 
aliens not younger than 16 years of age who 
intentionally participated in an organized criminal 
gang to further the illegal activity of the gang;

(d) aliens convicted of an offense classified as a 
felony in the convicting jurisdiction, other than a 
state or local offense for which an essential element 
was the alien's immigration status; and

(e) aliens convicted of an "aggravated felony," as 
that term is defined in section 101(a)(43) of the 
Immigration and Nationality Act at the time of the 
conviction.

The removal of these aliens must be prioritized unless 
they qualify for asylum or another form of relief under 
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our laws, or unless, in the judgment of an ICE Field 
Office Director, CBP Sector Chief or CBP Director of 
Field Operations, there are compelling and exceptional 
factors that clearly indicate the alien is not a threat to 
national security, border security, or public safety and 
should not therefore be an enforcement priority.

Priority 2 (misdemeanants and new immigration 
violators)

Aliens described in this priority, who are also not 
described in Priority 1, represent the second-highest 
priority for apprehension and removal. [**227]  
Resources should be dedicated accordingly to the 
removal of the following:

(a) aliens convicted of three or more misdemeanor 
offenses, other than minor traffic offenses or state 
or local offenses for which an essential 
element [*228]  was the alien's immigration status, 
provided the offenses arise out of three separate 
incidents;

(b) aliens convicted of a "significant misdemeanor," 
which for these purposes is an offense of domestic 
violence;1 sexual abuse or exploitation; burglary; un 
lawful possession or use of a firearm; drug 
distribution or trafficking; or driving under the 
influence; or if not an offense listed above, one for 
which the individual was sentenced to time in 
custody of 90 days or more (the sentence must 
involve time to be served in custody, and does not 
include a suspended sentence);

(c) aliens apprehended anywhere in the United 
States after unlawfully entering or re-entering the 
United States and who cannot establish to the 
satisfaction of an immigration officer that they have 
been physically present in the United States 
continuously since January 1, 2014; and

(d) aliens who, in the judgment of an ICE Field 
Office Director, USCIS District Director, or USCIS 
Service Center Director, [**228]  have significantly 
abused the visa or visa waiver programs.

1 In evaluating whether the offense is a significant 
misdemeanor involving ..domestic violence," careful 
consideration should be given to whether the convicted alien 
was also the victim of domestic violence; if so, this should be a 
mitigating factor. See generally, John Morton, Prosecutorial 
Discretion: Certain Victims, Witnesses, and Plaintiffs, June 17, 
2011.

These aliens should be removed unless they qualify for 
asylum or another form of relief under our laws or, 
unless, in the judgment of an ICE Field Office Director, 
CBP Sector Chief, CBP Director of Field Operations, 
USCIS District Director, or users Service Center 
Director, there are factors indicating the alien is not a 
threat to national security, border security, or public 
safety, and should not therefore be an enforcement 
priority.

Priority 3 (other immigration violations)

Priority 3 aliens are those who have been issued a final 
order of removal2 on or after January 1, 2014. Aliens 
described in this priority, who are not also described in 
Priority 1 or 2, represent the third and lowest priority for 
apprehension and removal. Resources should be 
dedicated accordingly to [**229]  aliens in this priority. 
Priority 3 aliens should generally be removed unless 
they qualify for asylum or another form of relief under 
our laws or, unless, in the judgment of an immigration 
officer, the alien is not a threat to the integrity of the 
immigration system or there are factors suggesting the 
alien should not be an enforcement priority.

 [*229] B. Apprehension, Detention, and Removal of 
Other Aliens Unlawfully in the United States

Nothing in this memorandum should be construed to 
prohibit or discourage the apprehension, detention, or 
removal of aliens unlawfully in the United States who 
are not identified as priorities herein. However, 
resources should be dedicated, to the greatest degree 
possible, to the removal of aliens described in the 
priorities set forth above, commensurate with the level 
of prioritization identified. Immigration officers and 
attorneys may pursue removal of an alien not identified 
as a priority herein, provided, in the judgment of an ICE 
Field Office Director, removing such an alien would 
serve an important federal interest.

C. Detention

As a general rule, DHS detention resources should be 
used to support [**230]  the enforcement priorities noted 
above or for aliens subject to mandatory detention by 
law. Absent extraordinary circumstances or the 
requirement of mandatory detention, field office 
directors should not expend detention resources on 
aliens who are known to be suffering from serious 

2 For present purposes, "final order" is defined as it is in 8 
C.F.R. § 1241.1.
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physical or mental illness, who are disabled, elderly, 
pregnant, or nursing, who demonstrate that they are 
primary caretakers of children or an infirm person, or 
whose detention is otherwise not in the public interest. 
To detain aliens in those categories who are not subject 
to mandatory detention, DHS officers or special agents 
must obtain approval from the ICE Field Office Director. 
If an alien falls within the above categories and is 
subject to mandatory detention, field office directors are 
encouraged to contact their local Office of Chief 
Counsel for guidance.

D. Exercising Prosecutorial Discretion

Section A, above, requires DHS personnel to exercise 
discretion based on individual circumstances. As noted 
above, aliens in Priority I must be prioritized for removal 
unless they qualify for asylum or other form of relief 
under our laws, or unless, in the judgment of an ICE 
Field Office Director, CBP Sector [**231]  Chief, or CBP 
Director of Field Operations, there are compelling and 
exceptional factors that clearly indicate the alien is not a 
threat to national security, border security, or public 
safety and should not therefore be an enforcement 
priority. Likewise, aliens in Priority 2 should be removed 
unless they qualify for asylum or other forms of relief 
under our laws, or unless, in the judgment of an ICE 
Field Office Director, CBP Sector Chief, CBP Director of 
Field Operations, USCIS District Director, or USCIS 
Service Center Director, there are factors indicating the 
alien is not a threat to national security, border security, 
or public safety and should not therefore be an 
enforcement priority. Similarly, aliens in Priority 3 should 
generally be removed unless they qualify for asylum or 
another form of relief under our laws or, unless, in the 
judgment of an immigration officer, the alien is not a 
threat to the [*230]  integrity of the immigration system or 
there are factors suggesting the alien should not be an 
enforcement priority.

In making such judgments, DHS personnel should 
consider factors such as: extenuating circumstances 
involving the offense of conviction; extended length of 

time [**232]  since the offense of conviction; length of 
time in the United States; military service; family or 
community ties in the United States; status as a victim, 
witness or plaintiff in civil or criminal proceedings; or 
compelling humanitarian factors such as poor health, 
age, pregnancy, a young child, or a seriously ill relative. 
These factors are not intended to be dispositive nor is 
this list intended to be exhaustive. Decisions should be 
based on the totality of the circumstances.

E. Implementation

The revised guidance shall be effective on January 5, 
2015. Implementing training and guidance will be 
provided to the workforce prior to the effective date. The 
revised guidance in this memorandum applies only to 
aliens encountered or apprehended on or after the 
effective date, and aliens detained, in removal 
proceedings, or subject to removal orders who have not 
been removed from the United States as of the effective 
date. Nothing in this guidance is intended to modify 
USCIS Notice to Appear policies, which remain in force 
and effect to the extent they are not inconsistent with 
this memorandum.

F. Data

By this memorandum I am directing the Office of 
Immigration Statistics to create the capability [**233]  to 
collect, maintain, and report to the Secretary data 
reflecting the numbers of those apprehended, removed, 
returned, or otherwise repatriated by any component of 
DHS and to report that data in accordance with the 
priorities set forth above. I direct CBP, ICE, and USCIS 
to cooperate in this effort. I intend for this data to be part 
of the package of data released by DHS to the public 
annually.

G. No Private Right Statement

These guidelines and priorities are not intended to, do 
not, and may not be relied upon to create any right or 
benefit, substantive or procedural, enforceable at law by 
any party in any administrative, civil, or criminal matter.

End of Document
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Opinion by: LOKEN

Opinion

 [*781]  LOKEN, Circuit Judge.

Trinity Lutheran Church of Columbia, Inc. ("Trinity 
Church"), filed this action alleging that Sara Pauley, 
acting in her official capacity as Director of the Missouri 
Department of Natural Resources ("DNR"), violated 
Trinity Church's rights under the United States and 
Missouri Constitutions by denying its application for a 
grant of solid waste management funds to resurface a 
playground on church property. The district court1 
dismissed the Complaint for failure to state a claim and 
denied Trinity Church's post-dismissal motion for leave 
to file an amended complaint. Trinity Church appeals 
both rulings. We affirm.

I. Background

Trinity Church operates on its church premises a 
licensed preschool and daycare called the Learning 
Center. [**3]  Initially established as a non-profit 
corporation, the  [*782]  Learning Center merged into 
Trinity Church in 1985. The Learning Center has an 
open admissions policy. It is a ministry of Trinity Church 
that teaches a Christian world view and incorporates 
daily religious instruction in its programs.

DNR offers Playground Scrap Tire Surface Material 
Grants, a solid waste management program. The grants 
provide DNR funds to qualifying organizations for the 
purchase of recycled tires to resurface playgrounds, a 
beneficial reuse of this solid waste. See Mo. Rev. Stat. 
§§ 260.335.1, 260.273.6(2). In 2012, Trinity Church 
applied for a grant to replace the Learning Center's 
playground surface, disclosing that the Learning Center 
was part of Trinity Church. On May 21, 2012, the Solid 
Waste Management Program Director wrote the 
Learning Center's Director, advising:

1 The Honorable Nanette K. Laughrey, United States District 
Judge for the Western District of Missouri.

[A]fter further review of applicable constitutional 
limitations, the department is unable to provide this 
financial assistance directly to the church as 
contemplated by the grant application. Please note 
that Article I, Section 7 of the Missouri Constitution 
specifically provides that "no money shall ever be 
taken from the public treasury, directly or indirectly, 
in aid of any church, section or denomination of 
religion."

A Solid Waste [**4]  Management Program planner 
subsequently advised the Solid Waste Management 
District Director that Trinity Church's application ranked 
fifth out of forty four applications in 2012, and that 
fourteen projects were funded.

Trinity Church commenced this action, asserting federal 
question jurisdiction over claims that the denial of its 
Scrap Tire application violated (i) the Equal Protection 
Clause of the Fourteenth Amendment, (ii) its First 
Amendment right to free exercise of religion, (iii) the 
First Amendment's Establishment Clause, and (iv) its 
First Amendment right of free speech. The Complaint 
invoked the district court's supplemental jurisdiction over 
a fifth cause of action, alleging that DNR's denial 
violated Article I, Section 7, of the Missouri Constitution. 
Trinity Church sought injunctive and declaratory relief 
against DNR "policies and actions in denying grants to 
applicants who are churches or connected to churches."

The district court granted Director Pauley's motion to 
dismiss the complaint for failure to state a claim. Trinity 
timely moved for reconsideration and for leave to amend 
its complaint to add a factual allegation that the DNR 
had previously given grants under the Scrap Tire 
Program to at least fifteen other religious organizations, 
including churches. The district court denied the motion 
to reconsider. It also denied leave to [**5]  amend 
because Trinity Church "fail[ed] to provide any 
explanation for not amending its Complaint prior to the 
dismissal of this action." The court further noted that the 
amendment was "futile" because, while Trinity Church 
argued the newly alleged fact "undermines Missouri's 
purported interest" in denying the application, Trinity 
Church "failed to identify any valid legal theory under 
which Missouri would need to show the existence of a 
compelling interest."

Trinity Church appeals every aspect of the district 
court's rulings, except the dismissal of its First 
Amendment free speech claim. HN1 We review the 
dismissal of a complaint for failure to state a claim de 
novo. Dunbar v. Wells Fargo Bank, N.A., 709 F.3d 
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1254, 1256 (8th Cir. 2013). HN2 We review the denial of 
leave to amend for abuse of discretion, but we review 
de novo legal conclusions underlying a determination of 
futility. In re Medtronic, Inc., Sprint Fidelis Leads Prods. 
Liab. Litig., 623 F.3d 1200, 1208 (8th Cir. 2010).

 [*783]  II. The Federal Constitutional Claims

"Missouri has a long history of maintaining a very high 
wall between church and state." Luetkemeyer v. 
Kaufmann, 364 F. Supp. 376, 383-84 (W.D. Mo. 1973), 
aff'd, 419 U.S. 888, 95 S. Ct. 167, 42 L. Ed. 2d 134 
(1974). Two provisions in the Missouri Constitution 
"declaring that there shall be a separation of church and 
state are not only more explicit but more restrictive than 
the Establishment Clause of the United States 
Constitution." Paster v. Tussey, 512 S.W.2d 97, 101-02 
(Mo. banc 1974), cert. denied, 419 U.S. 1111, 95 S. Ct. 
785, 42 L. Ed. 2d 807 (1975). Those provisions, one of 
which is at the core of this dispute, were initially 
adopted [**6]  in 1870 and 1875. As re-adopted in the 
Missouri Constitution of 1945, they now provide:

Art. I, § 7. HN3 That no money shall ever be taken 
from the public treasury, directly or indirectly, in aid 
of any church, sect, or denomination of religion, or 
in aid of any priest, preacher, minister or teacher 
thereof, as such; and that no preference shall be 
given to nor any discrimination made against any 
church, sect, or creed of religion, or any form of 
religious faith or worship.

Art. IX, § 8. Neither the general assembly, nor any 
county, city, town [etc.] shall ever make an 
appropriation or pay from any public fund whatever, 
anything in aid of any religious creed, church or 
sectarian purpose, or to help to support or sustain 
any private or public school . . . or other institution 
of learning controlled by any religious creed, church 
or sectarian denomination whatever; nor shall any 
grant or donation . . . ever be made by the state . . . 
for any religious creed, church, or sectarian 
purpose whatever.2

Trinity Church's Complaint alleged that, by denying its 
grant application solely because it is a church, DNR (i) 
violated the Free Exercise clause because [**7]  it 
"target[ed] religion for disparate treatment" without a 

2 These two Sections are construed together to make up 
Missouri's Establishment Clause. See St. Louis Univ. v. 
Masonic Temple Ass'n of St. Louis, 220 S.W.3d 721, 725 (Mo. 
banc 2007).

compelling government interest; (ii) violated the 
Establishment Clause because the denial "was hostile 
to religion" and required DNR "to determine what is 
religious enough" to justify denial; and (iii) violated the 
Equal Protection Clause by discriminating against 
religious learning centers and day care organizations 
without a compelling government interest. Although 
Trinity Church couched these claims as an attack on 
DNR's "customs, policies and practices," all its claims 
are plainly facial attacks on Article I, § 7, of the Missouri 
Constitution, which provides that "no money shall ever 
be taken from the public treasury, directly or indirectly, 
in aid of any church," and which was cited by DNR as 
the sole basis for its denial.

Viewed in this light, it is apparent that Trinity Church 
seeks an unprecedented ruling -- that a state 
constitution violates the First Amendment and the Equal 
Protection Clause if it bars the grant of public funds to a 
church. To prevail, Trinity Church must clear a 
formidable if not insurmountable hurdle, what appears to 
be controlling adverse precedent. In Luetkemeyer, a 
three-judge district court was convened in the Western 
District of Missouri to consider a claim that the First 
Amendment and the Equal Protection clause required 
Missouri to provide the same public transportation [**8]  
benefits for the pupils of church-related schools as were 
being provided to transport children to public schools. 
364 F. Supp. at 377. In denying plaintiffs injunctive and 
damage relief, the majority explained:

 [*784]  We conclude without hesitation that HN4 the 
long established constitutional policy of the State of 
Missouri, which insists upon a degree of separation 
of church and state to probably a higher degree 
than that required by the First Amendment, is 
indeed a 'compelling state interest in the regulation 
of a subject within the State's constitutional power' . 
. . That interest, in our judgment, satisfies any 
possible infringement of the Free Exercise clause of 
the First Amendment or of any other prohibition in 
the Constitution of the United States.

* * * *

The fact that Missouri has determined to enforce a 
more strict policy of church and state separation 
than that required by the First Amendment does not 
present any substantial federal constitutional 
question.

Id. at 386 (quotation and citations omitted). Plaintiffs 
appealed to the Supreme Court of the United States. 

788 F.3d 779, *782; 2015 U.S. App. LEXIS 8915, **5



Page 5 of 12

 

The Court summarily affirmed. Two Justices dissented, 
arguing the Court should have noted probable 
jurisdiction and set the case for argument on two 
questions, whether the different treatment of public-
school and parochial-school [**9]  children violated equal 
protection principles, and whether the arbitrary denial of 
a general public service made the State an "adversary" 
of religion. 419 U.S. at 890 (White, J., dissenting).

HN5 When the Supreme Court summarily affirms a 
lower federal court, its decision "prevent[s] lower courts 
from coming to opposite conclusions on the precise 
issues presented and necessarily decided," but the 
Court has affirmed only the judgment, not necessarily 
the rationale of the lower court. Mandel v. Bradley, 432 
U.S. 173, 176, 97 S. Ct. 2238, 53 L. Ed. 2d 199 (1977). 
Here, while the parameters of the Supreme Court's 
summary affirmance in Luetkemeyer may not be free 
from doubt, given the issues addressed in the dissent 
from summary affirmance, we conclude that HN6 the 
Court necessarily decided that Article I, § 7, of the 
Missouri Constitution is not facially invalid. That 
conclusion is supported by the Court's prior summary 
affirmance in Brusca v. State of Mo. ex rel. State Bd. of 
Educ., 332 F. Supp. 275, 279-80 (E.D. Mo. 1971) 
(concluding that Article IX, § 8, and Missouri statutes 
denying public funds to sectarian schools for religious 
instruction do not violate the Free Exercise or the Equal 
Protection clauses), aff'd, 405 U.S. 1050, 92 S. Ct. 
1493, 31 L. Ed. 2d 786 (1972); see also Wheeler v. 
Barrera, 417 U.S. 402, 412 n.9, 421-22, 426, 94 S. Ct. 
2274, 41 L. Ed. 2d 159 (1974).

Trinity Church requests injunctive relief compelling 
Missouri to provide grants directly to churches, funding 
that is prohibited by a provision of the Missouri 
Constitution that has been a bedrock principle of state 
law for nearly 150 years. [**10]  Without question, a state 
constitutional provision is invalid if it conflicts with either 
religion clause of the First Amendment, or with the 
Fourteenth Amendment's Equal Protection Clause. We 
also recognize that the Supreme Court's Establishment 
Clause jurisprudence has evolved rather dramatically in 
the forty years since Luetkemeyer was decided. For 
example, it now seems rather clear that Missouri could 
include the Learning Center's playground in a non-
discriminatory Scrap Tire grant program without 
violating the Establishment Clause. But the issue here is 
not what the State is constitutionally permitted to do, but 
whether the Free Exercise Clause, the Establishment 
Clause, or the Equal Protection Clause compel Missouri 
to provide public grant money directly to a church, 
contravening a long-standing state constitutional 

provision that is not unique to Missouri.

No Supreme Court case, before or after Luetkemeyer, 
has granted such relief. Indeed,  [*785]  in Locke v. 
Davey, 540 U.S. 712, 124 S. Ct. 1307, 158 L. Ed. 2d 1 
(2004), the Court upheld State of Washington statutes 
and constitutional provisions that barred public 
scholarship aid to post-secondary students pursuing a 
degree in theology. The Court noted the "popular 
uprisings against procuring taxpayer funds to support 
church leaders, which was one of the hallmarks of an 
'established' religion." Id. at 722. In Locke, "the link 
between government funds and religious training [**11]  
[was] broken by the independent and private choice of 
[scholarship] recipients," id. at 719, prompting the Court 
to examine carefully the "relatively minor burden" the 
scholarship exclusion placed on students taking 
devotional theology courses, id. at 725. By contrast, in 
this case there is no break in the link. Trinity Church 
seeks to compel the direct grant of public funds to 
churches, another of the "hallmarks of an 'established' 
religion." Therefore, while there is active academic and 
judicial debate about the breadth of the decision, we 
conclude that Locke reinforces our decision that 
Luetkemeyer is controlling precedent foreclosing Trinity 
Church's facial attack on Article I, § 7, of the Missouri 
Constitution.

Justice Scalia, dissenting for himself and Justice 
Thomas in Locke, articulated a contrary view of the First 
Amendment's religion clauses:

When the State makes a public benefit generally 
available, that benefit becomes part of the baseline 
against which burdens on religion are measured; 
and when the State withholds that benefit from 
some individuals solely on the basis of religion, it 
violates the Free Exercise Clause no less than if it 
had imposed a special tax.

Id. at 726-27. If the Court were to adopt this view, and if 
Justice Scalia's reference to withholding benefits 
to [**12]  "individuals" were held to include direct public 
benefits to churches, then Article I, § 7, of the Missouri 
Constitution could not be validly applied to deny church 
participation in a host of publicly-funded programs. That 
may be a logical constitutional leap in the direction the 
Court recently seems to be going, but it is a leap of 
great magnitude from the Court's decisions in 
Luetkemeyer and in Locke. In our view, only the 
Supreme Court can make that leap. As the Court has 
often reminded us, HN7 a court of appeals "should 
follow the case which directly controls, leaving to this 
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Court the prerogative of overruling its own decisions." 
Agostini v. Felton, 521 U.S. 203, 237, 117 S. Ct. 1997, 
138 L. Ed. 2d 391 (1997) (an Establishment Clause 
decision). We therefore follow Luetkemeyer and the 
many Supreme Court of Missouri decisions concluding 
that Article I, § 7, of the Missouri Constitution does not 
conflict with the First Amendment or the Equal 
Protection Clause of the United States Constitution.

For these reasons, we conclude that the district court 
correctly dismissed Trinity Church's federal 
constitutional claims for failure to state a claim upon 
which relief could be granted.3

 [*786]  III. The Missouri Constitutional Claim

Trinity Church's [**14]  fifth cause of action alleged that 
the DNR's grant denial violated the second clause of 

3 Even if Luetkemeyer were not controlling, we see little merit 
to Trinity Church's constitutional arguments, based on existing 
precedent. The Supreme Court in Locke expressly recognized 
that "there are some state actions permitted by the 
Establishment Clause but not required by the Free Exercise 
Clause." 540 U.S. at 719. Until [**13]  the Court rules 
otherwise, the direct expenditure of public funds to aid a 
church is a paradigm example of that type of state action. 
"There is no relevant precedent for using [the Establishment 
Clause's] negative prohibition as a basis for extending the 
right of a religiously affiliated group to secure state subsidies." 
Strout v. Albanese, 178 F.3d 57, 64 (1st Cir.), cert. denied, 
528 U.S. 931, 120 S. Ct. 329, 145 L. Ed. 2d 256 (1999); see 
Bronx Household of Faith v. Bd. of Educ. of City of N.Y., 750 
F.3d 184, 198 (2d Cir. 2014), cert. denied, 135 S. Ct. 1730, 
191 L. Ed. 2d 695, 2015 WL 1400936 (2015); Eulitt ex rel. 
Eulitt v. Maine, Dept. of Educ., 386 F.3d 344, 355 (1st Cir. 
2004). DNR's decision to deny the grant application because 
Trinity Church is a "church" within the meaning of Article I, § 7, 
of the Missouri Constitution hardly required an excessive 
entanglement with religion, unlike the state statute at issue in 
Colorado Christian Univ. v. Weaver, 534 F.3d 1245, 1250-51 
(10th Cir. 2008) (requiring consideration of factors to 
determine whether a scholarship applicant was ineligible 
because the institution of higher education was "pervasively 
sectarian").

As the district court recognized, in the absence of a valid Free 
Exercise claim, Trinity Church's Equal Protection Claim is 
governed by rational basis review. Locke, 540 U.S. at 720 n.3. 
The high wall of separation between church and state created 
by Article I, § 7, is a historic and substantial State interest that 
DNR was obligated to obey in administering the Spare Tire 
grant program. This interest clearly satisfies rational basis 
review. See Luetkemeyer, 364 F. Supp. at 383-84 and cases 
cited.

Article I, § 7, which forbids "any discrimination made 
against any church," and that granting the application 
would not have violated the first clause because it would 
not have been "in aid of any church." Though pleaded 
last, this was the only claim argued at length by Trinity 
Church at the hearing on defendant's motion to dismiss, 
and it was the lead argument in its brief on appeal 
(seemingly an implicit acknowledgment the federal 
constitutional claims are weak). This inversion of the 
theories pleaded distracted the district court from a very 
serious issue -- after dismissing the federal claims, 
should the court have declined to exercise its 
supplemental jurisdiction over a state law claim that is 
based on an important provision of the Missouri 
Constitution and turns on the proper interpretation of 
rather ambiguous Supreme Court of Missouri 
precedents? We think that question should have been 
answered affirmatively, but we will nonetheless review 
the district court's dismissal of this claim on the merits.

Under Missouri law, the district court had jurisdiction to 
decide the state law claim pleaded [**15]  in the initial 
Complaint because whether Article I, § 7, permits DNR 
to deny Scrap Tire Program grants to all church 
applicants is an issue of law. See Premium Std. Farms, 
Inc. v. Lincoln Twp., 946 S.W.2d 234, 237-38 (Mo. banc 
1997) (exhaustion of administrative remedies is a 
jurisdictional issue); Motor Control Specialties, Inc. v. 
Petelik, 258 S.W.3d 482, 485-86 (Mo. App. 2008). 
Turning to the merits, we agree with the district court 
that the two clauses of Article I, § 7, must be interpreted 
in harmony. See Union Elec. Co. v. Dir. of Revenue, 
425 S.W.3d 118, 122 (Mo. banc 2014); Wring v. City of 
Jefferson, 413 S.W.2d 292, 300 (Mo. banc 1967). 
Therefore, if granting Trinity Church's application would 
have constituted "aid" to a church prohibited by the first 
clause of Article I, § 7, then denying the grant was not a 
discriminatory action prohibited by the second clause. 
So the district court properly focused on Trinity Church's 
contention that a Scrap Tire Program grant is not "aid" 
within the meaning of the first clause of Article I, § 7, 
because it involves a quid pro quo, with the applicant 
undertaking obligations under the Scrap Tire Program in 
exchange for the granted funds. On appeal, Trinity 
Church argues the court erred in rejecting this 
interpretation of state law.

Trinity Church bases its contention on the reasoning in 
two Supreme Court of Missouri decisions, Kintzele v. 
City of St. Louis, 347 S.W.2d 695 (Mo. banc 1961), 
 [*787]  which Trinity Church did not cite to the district 
court, and Americans United v. Rogers, 538 S.W.2d 711 
(Mo. banc), cert. denied, 429 U.S. 1029, 97 S. Ct. 653, 
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50 L. Ed. 2d 632 (1976), which the district court 
described [**16]  as "grossly misrepresented" by Trinity 
Church. Concluding that the quid pro quo exception to 
Article I, § 7's, prohibition was not supported by any 
Missouri case, the court instead relied on the many 
Supreme Court of Missouri decisions that "strictly 
interpreted [Article I] Section 7 to prohibit public funding 
of religious institutions" in order to maintain "the higher 
wall of separation between church and state present in 
the Missouri Constitution." See Paster, 512 S.W.2d at 
104-105 (invalidating statute requiring public school 
boards to provide textbooks to private school students); 
Bereghorn v. Reorg. Sch. Dist. No. 8, 364 Mo. 121, 260 
S.W.2d 573, 582-83 (Mo. 1953); McVey v. Hawkins, 364 
Mo. 44, 258 S.W.2d 927, 933-34 (Mo. 1953) (enjoining 
use of public school buses to transport students to 
religious schools); Harfst v. Hoegen, 349 Mo. 808, 163 
S.W.2d 609, 613-14 (Mo. 1941) (enjoining use of public 
school funds for the teaching of religion and faith at a 
parochial school that was taken into the public school 
system); accord Luetkemeyer, 364 F. Supp. at 383-84 
(upholding the State's refusal to provide transportation 
to church-sponsored schools); Brusca, 332 F. Supp. at 
279-80 (the State may deny funds to sectarian schools 
for religious instruction).

Based on these decisions, the district court concluded 
that Trinity Church's state law claim under the Missouri 
Constitution must be dismissed because its "own 
pleadings demonstrate that funds from [DNR] in the 
form of the Scrap Tire Program would [**17]  aid the 
Church and its Ministry Learning Center within the 
meaning of Missouri law." We agree with this 
assessment of how the Supreme Court of Missouri 
would decide this claim. In Kintzele, plaintiffs alleged 
that a subsidized sale of land by the State to St. Louis 
University constituted an unconstitutional use of public 
funds in aid of a private sectarian school. The Court 
declined to invalidate the sale, concluding that, because 
Missouri law authorized "sale by negotiation at fair 
value," and the State tried competitive bidding and 
thereafter sold the land to SLU at nearly twice the 
highest bid, "plaintiffs' contention of illegal . . . subsidy 
from public funds cannot be sustained." 347 S.W.2d at 
700-701. This decision in no way supports Trinity 
Church's claim that a Scrap Tire Program grant is not 
"aid."

In Americans United, the Supreme Court of Missouri 
upheld a statute providing tuition grants to students at 
approved public and private colleges. The statute was 
invalidated by the trial court, applying Article I, § 7, and 
Article IX, § 8. The State appealed. Noting that "[a]n act 

of the legislature is presumed to be valid and will not be 
declared unconstitutional unless it clearly and 
undoubtedly contravenes some constitutional [**18]  
provision," 538 S.W.2d at 716, the Court concluded it 
could not "with confidence declare that the statutory 
program" clearly contravened these constitutional 
provisions because "the parochial school cases with 
which the court has dealt in the past involved completely 
different types of educational entities than the colleges 
and universities herein involved." Id at 721-22. The 
defendants' quid pro quo argument was noted but not 
adopted. Id. at 721.

Americans United demonstrates that Article I, § 7, will 
be difficult to apply in some cases, particularly when an 
expenditure authorized by state statute is challenged as 
beyond the State's constitutional authority. But that 
decision does not support Trinity Church's claim to 
affirmative relief in this case. In upholding the 
challenged program, the Court reaffirmed that the 
Missouri Constitution is "more restrictive  [*788]  than the 
First Amendment to the United States Constitution in 
prohibiting the expenditures of public funds in a manner 
tending to erode the absolute separation of church and 
state," and it noted that the program was "designed and 
implemented for the benefits of the students, not of the 
institutions, and that the awards are made to the 
students, not to the institutions. The legislative purpose 
in no wise includes [**19]  supporting aiding or 
sustaining either public or private educational 
institutions." Id. at 720.

We affirm the district court's dismissal of the state law 
claim under the Missouri Constitution in Trinity Church's 
original Complaint.

IV. The Motion to Amend

Following the district court's dismissal order, Trinity 
Church filed a motion to reconsider that included a 
motion for leave to amend its Complaint. The proposed 
Amended Complaint added a fact paragraph alleging 
that the DNR had previously awarded Scrap Tire 
Program grants to at least fifteen other religious 
organizations. It also added a paragraph to the Equal 
Protection Clause cause of action alleging that DNR 
"has allowed other similarly-situated religious 
organizations to participate in the Scrap Tire Program." 
All other allegations in the ninety-seven-paragraph 
Complaint were unchanged. Trinity Church attached as 
an exhibit a document dated October 19, 2010, that 
listed "Prior Recipients of Scrap Tire Surface Material 
Grants." The district court denied the motion because 
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Trinity Church failed to provide any explanation for 
failing to amend prior to dismissal of its action.

HN8 "Post-dismissal motions to amend are disfavored." 
Medtronic, 623 F.3d at 1208. While a post-dismissal 
motion may be [**20]  granted if timely requested, 
"interests of finality dictate that leave to amend should 
be less freely available after a final order has been 
entered." U.S. ex rel. Roop v. Hypoguard USA, Inc., 559 
F.3d 818, 823 (8th Cir. 2009). Numerous cases have 
ruled that unexcused delay is sufficient to justify denial 
of post-dismissal leave to amend. United States v. Mask 
of Ka-Nefer-Nefer, 752 F.3d 737, 743-44 (8th Cir. 2014), 
and cases cited.

On appeal, Trinity Church for the most part ignores this 
well-established law, simply distinguishing the cases 
cited by the district court because Trinity Church was 
not "given any warning that it needed to amend its 
pleadings." The briefs on appeal assert that Trinity 
Church learned in discovery that other religious entities 
had received grants, but counsel admitted at oral 
argument that Trinity Church obtained the October 2010 
listing attached to the proposed Amended Complaint 
from the DNR website, where it was doubtless available 
when Trinity Church filed its Complaint in January 2013. 
Thus, the district court did not abuse its discretion in 
concluding that Trinity Church failed to provide a valid 
reason for its failure to amend prior to dismissal.

The district court's alternative futility ruling is more 
problematic and warrants de novo consideration. The 
proposed amended pleading did not alter the 
allegations [**21]  in the First Amendment causes of 
action based on the Free Exercise Clause and the 
Establishment Clause; it only alleged a different type of 
discrimination violating the Equal Protection Clause, 
discrimination between "similarly situated religious 
organizations." Thus, when Trinity Church argued to the 
district court that its newly discovered evidence 
supported the claim that DNR's grant application denial 
"lacks a compelling interest," the district court was right 
to observe that this added nothing to the original claims 
because, in the absence of a valid Free Exercise or 
 [*789]  Establishment Clause claim, the Equal 
Protection Clause claim was subject to rational basis 
review and no compelling interest need be shown.

There is a problem lurking here, one that was 
camouflaged by Trinity Church's primary contention that 
Article I, § 7, violates the federal and state constitutions 
by mandating that churches be excluded from the Scrap 
Tire Program. The problem is that these constitutional 

claims take on an entirely new complexion if DNR is 
awarding Scrap Tire grants to some churches, but not to 
others. If intentional, that would be a clear violation of 
the First Amendment, and no doubt of the Missouri 
Constitution as well. See, e.g,, Larson v. Valente, 456 
U.S. 228, 246, 102 S. Ct. 1673, 72 L. Ed. 2d 33 (1982) 
("No State can pass laws which aid one religion or that 
prefer one religion over another"); Waites v. Waites, 567 
S.W.2d 326, 333 (Mo. banc 1978) ("Any [**22]  
suggestion that a state judicial officer [was] favoring or 
tending to favor one religious persuasion over another . 
. . would be intolerable to our organic law"). If the 
proposed Amended Complaint plausibly pleaded this 
dramatically new theory, did the district court abuse its 
discretion in failing to grant leave to amend, even if 
Trinity Church failed to clearly articulate the theory? We 
conclude not, for two distinct but related reasons.

First, "HN9 a district court does not abuse its discretion 
in refusing to allow amendment of pleadings to change 
the theory of a case if the amendment is offered after 
summary judgment has been granted against the party, 
and no valid reason is shown for the failure to present 
the new theory at an earlier time." Littlefield v. City of 
Afton, 785 F.2d 596, 610 (8th Cir. 1986) (quotation 
omitted). In Littlefield, we affirmed the denial of leave to 
amend a dismissed § 1983 due process action to assert 
a new equal protection claim. Id. at 609. That is directly 
analogous to the situation here. The facts were at hand 
to assert this narrower theory in the initial Complaint, but 
Trinity Church chose not to do so. "The district court did 
not abuse its discretion in concluding [this] tactical 
choice did not demonstrate diligence or good [**23]  
cause." Morrison Ents., L.L.C. v. Dravo Corp., 638 F.3d 
594, 611 (8th Cir.), cert. denied, 132 S. Ct. 244, 181 L. 
Ed. 2d 140 (2011).

Second, the new theory we have identified would 
significantly alter the lawsuit's procedural landscape. 
Under the new theory, both the federal and state 
constitutional claims would turn on the fact bases for 
DNR's allegedly discriminatory treatment of similarly 
situated religious organizations, not on a Constitution-
driven "policy" of not making any grants to churches. For 
the federal claims, this raises a serious question of what 
is called HN10 Pullman abstension4 -- "federal courts 
should abstain from decision when difficult and 
unsettled questions of state law must be resolved before 
a substantial federal constitutional question can be 

4 Derived from Railroad Comm'n v. Pullman Co., 312 U.S. 496, 
61 S. Ct. 643, 85 L. Ed. 971 (1941).
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decided." Hawaii Housing Auth. v. Midkiff, 467 U.S. 229, 
236, 104 S. Ct. 2321, 81 L. Ed. 2d 186 (1984); see 
Beavers v. Ark. State Bd. of Dental Exam'rs, 151 F.3d 
838, 840-41 (8th Cir. 1998). Here, a state court would 
be in the best position to decide the "difficult and 
unsettled" question of how Article I, § 7, and other 
provisions of the Missouri Constitution and statutes 
apply to DNR's fact-based decisions whether to award 
Scrap Tire Program grants to particular churchrelated 
applicants. And state court  [*790]  resolution of that 
question would likely moot or resolve, and most 
certainly would affect, a federal court's resolution of the 
substantial, largely overlapping First Amendment and 
Equal Protection Clause issues.

For the state [**24]  law claim, the new theory appears to 
raise serious jurisdiction and venue issues under the 
Missouri Administrative Procedure Act, Mo. Rev. Stat. 
§§ 536.010 et seq. See Motor Control Specialties, 258 
S.W.3d at 485-87. These issues would best be resolved 
by a state court, further supporting Pullman abstention. 
In these circumstances, even if the proposed Amended 
Complaint pleaded a new theory of relief that was not 
entirely futile, the district court did not abuse its 
discretion in denying an untimely request to 
fundamentally alter the litigation.

The judgment of the district court is affirmed.

Concur by: GRUENDER (In Part)

Dissent by: GRUENDER (In Part)

Dissent

GRUENDER, Circuit Judge, concurring in part and 
dissenting in part.

Trinity Lutheran Church ("Trinity Lutheran") applied for a 
grant through the Learning Center, a daycare and 
preschool that Trinity Lutheran runs. This grant would 
allow the Learning Center to make its playground safer 
by swapping the gravel that covers it for a rubber 
surface made from recycled tires. The Missouri 
Department of Natural Resources ("the Department"), 
which administers this grant program, accepted Trinity 
Lutheran's application and ranked it fifth out of the forty-
four applications from that year. The Department 
approved fourteen grant applications, but Trinity [**25]  
Lutheran's was not among them. Relying solely on the 
Missouri Constitution's prohibition on using public funds 
to aid a church, Mo. Const. art. I, § 7, the Department 
denied Trinity Lutheran's grant application. Thus, but for 

the fact that the Learning Center was run by a church, it 
would have received a playground-surfacing grant. 
Where, as here, generally available funds are withheld 
solely on the basis of religion, the Supreme Court's 
decision in Locke v. Davey, 540 U.S. 712, 124 S. Ct. 
1307, 158 L. Ed. 2d 1 (2004), governs claims brought 
under the Free Exercise Clause of the First 
Amendment. Applying the careful balance struck by 
Locke, I would conclude that Trinity Lutheran has 
sufficiently pled a violation of the Free Exercise Clause 
as well as a derivative claim under the Equal Protection 
Clause.

The court attempts to impose a barrier to full 
consideration of Locke. Trinity Lutheran, the court 
concludes, challenges the facial validity of Article I, § 7 
of the Missouri Constitution by requesting a ruling that 
"a state constitution violates the First Amendment and 
the Equal Protection Clause if it bars the grant of public 
funds to a church." Ante at 5. By framing Trinity 
Lutheran's claim this broadly, the court avoids fully 
grappling with Locke by merely pointing to an instance 
in which this state constitutional provision has been 
upheld. See United States v. Salerno, 481 U.S. 739, 
745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 (1987) (requiring 
a plaintiff raising a facial attack to show "no set of 
circumstances" under which [**26]  a provision would be 
valid). The court concludes that the Supreme Court's 
summary affirmance in Luetkemeyer v. Kaufmann, 364 
F. Supp. 376 (W.D. Mo. 1973), aff'd, 419 U.S. 888, 95 
S. Ct. 167, 42 L. Ed. 2d 134 (1974), a case that 
concerned the separate issue of busing, id. at 377, is 
one such application.5

But Trinity Lutheran does not mount the expansive facial 
challenge that the  [*791]  court attributes to it. Trinity 
Lutheran tries to bring an as-applied challenge; the 
complaint says so numerous times. However, 
determining whether a constitutional challenge is purely 
as-applied, purely facial, or somewhere in between 
turns on whether the plaintiff's "claim and the relief that 
would follow . . . reach beyond the particular 
circumstances of the[] plaintiff[]." Doe v. Reed, 561 U.S. 
186, 194, 130 S. Ct. 2811, 177 L. Ed. 2d 493 (2010). If 
they do, the claim is facial but only "to the extent of that 
reach." Id. When analyzing a claim and the relief that 

5 The Department did not cite Luetkemeyer in its appeal brief. 
By the court's reasoning, the Department's failure to raise this 
argument (much less order it first in its brief) serves as 
"seemingly an implicit acknowledgement" that this argument is 
"weak." Ante at 10.
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would follow, a court should "construe a plaintiff's 
challenge, if possible, to be as-applied." Am. Fed'n of 
State, Cnty. & Mun. Emps. Council 79 v. Scott, 717 F.3d 
851, 864 (11th Cir. 2013), cert. denied, 572 U.S. ___, 
134 S. Ct. 1877, 188 L. Ed. 2d 912 (2014). Trinity 
Lutheran, as the court acknowledges, frames [**27]  its 
challenge as an attack on the Department's "customs, 
policies, and practices." And Trinity Lutheran specifically 
requests a declaration that the Department's denial of its 
grant application was unconstitutional. Trinity Lutheran 
also specifically requests injunctive relief prohibiting the 
Department from discriminating against it in future grant 
applications. Id. at 862 ("We look to the scope of the 
relief requested to determine whether a challenge is 
facial or as-applied in nature."). This claim and relief 
only implicate Trinity Lutheran. See Doe, 561 U.S. at 
194. Consequently, Trinity Lutheran does not contend 
that Article I, § 7 of the Missouri Constitution is 
unconstitutional in all of its applications.

This brings me to Locke. In the face of a Free Exercise 
challenge, the Court upheld a college scholarship 
program that prevented students from using the 
scholarship to pursue a degree in devotional theology, a 
course of study that the court characterized as "akin to a 
religious calling as well as an academic pursuit." 540 
U.S. at 715, 721, 725. The Court began with the 
proposition that "there are some state actions permitted 
by the Establishment Clause but not required by the 
Free Exercise Clause." Id. at 719. Because the "State's 
disfavor of religion (if it can be called that)" in prohibiting 
recipients from using [**28]  the scholarship to major in 
devotional theology "is of a far milder kind," the Court 
concluded that the scholarship program was not 
presumptively unconstitutional. Id. at 720. In upholding 
the program, the Court found that it "goes a long way 
toward including religion in its benefits"—for example, 
by allowing recipients to attend pervasively religious 
schools that are accredited and to take devotional-
theology courses. Id. at 724-25. To the Court, this 
"relatively minor burden" was justified by a "historic and 
substantial state interest" of not funding "an essentially 
religious endeavor." Id. at 721, 725. This interest, the 
Court explained, was rooted in our nation's history of 
"popular uprisings against procuring taxpayer funds to 
support church leaders" as well as the founding-era 
decisions of many states to "place[] in their constitutions 
formal prohibitions against using tax funds to support 
the ministry." Id. at 721-23. Considering this "historic 
and substantial state interest" alongside the "relatively 
minor burden," the Court found no violation of the Free 
Exercise Clause. Id. at 725.

Locke did not leave states with unfettered discretion to 
exclude the religious from generally available public 
benefits. To the contrary, Chief Justice 
Rehnquist's [**29]  opinion for seven members of the 
Court was careful to acknowledge its parameters. See 
id. at 719, 725 (stating that "some" actions are permitted 
by the Establishment Clause but not required by the 
Free Exercise Clause and explaining that "[i]f any room 
exists between the two  [*792]  Religion Clauses, it must 
be here"). "The [Locke] opinion thus suggests, even if it 
does not hold, that the State's latitude to discriminate 
against religion is confined to certain 'historic and 
substantial state interest[s],' and does not extend to the 
wholesale exclusion of religious institutions and their 
students from otherwise neutral and generally available 
government support." Colo. Christian Univ. v. Weaver, 
534 F.3d 1245, 1255 (10th Cir. 2008) (McConnell, J.) 
(alteration in original) (citation omitted) (quoting Locke, 
540 U.S. at 725). Locke "suggests the need for 
balancing interests: its holding that 'minor burden[s]' and 
'milder' forms of 'disfavor' are tolerable in service of 
'historic and substantial state interest[s]' implies that 
major burdens and categorical exclusions from public 
benefits might not be permitted in service of lesser or 
less long-established governmental ends." Id. at 1255-
56 (alterations in original) (quoting Locke, 540 U.S. at 
720, 725). Simply put, the Locke Court "indicated that 
the State's latitude with respect to funding decisions has 
limits." Id. at 1255.

Applying the balancing of interests contemplated by 
Locke [**30] , I conclude that Trinity Lutheran has 
sufficiently pled a Free Exercise violation. The disfavor 
of religion here is more pronounced than in Locke. The 
student in Locke could use his scholarship to attend a 
pervasively religious school that was accredited and to 
take courses in devotional theology there. And a 
pervasively religious school that received scholarship 
money even could require its students to take 
devotional-theology classes. 540 U.S. at 724-25. The 
program, as the Court put it, went "a long way toward 
including religion in its benefits." Id. at 724. The same 
cannot be said here. Trinity Lutheran has pled that the 
Department categorically prohibited the Learning Center 
from receiving a playground-surfacing grant because it 
is run by a church. This blanket prohibition is different in 
kind from the disfavor of religion that was present in 
Locke. Whereas the Locke program excluded religious 
study while also including it, id. at 724-25, the 
Department has entirely excluded the Learning Center 
from receiving a playground-surfacing grant. Much like 
the Tenth Circuit, I read Locke to impose some bounds 
on such a "wholesale exclusion of religious institutions 
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and their students from otherwise neutral and generally 
available government support." Colo. Christian, 534 
F.3d at 1255.

The Department's reason for singling out the Learning 
Center differs from the historic and substantial state 
interest in Locke, where the state sought to avoid paying 
for the training of clergy, "an essentially religious 
endeavor." 540 U.S. at 721-23. The sheer religiosity of 
this activity led the court to remark that "we can think of 
few areas in which a State's antiestablishment interests 
come more into play." Id. at 722. It is true that the 
Department's interest in enforcing Article I, § 7 of the 
Missouri Constitution is historic in the sense that this 
provision is longstanding. But the state's interest in 
Locke traced to concerns that were specific to paying for 
training the clergy. Id. at 722-23. The Court was 
unequivocal about this point: "[T]he only interest at issue 
here is the State's interest in not funding the religious 
training of clergy." Id. at 722 n.5. Here, by contrast, the 
Department seeks to enforce a general prohibition on 
aid to a church that is in no way specific to the 
playground-surfacing grant program. This case 
therefore lacks the correspondence between the past 
and the Department's [**31]  present interest that the 
Court found significant in Locke. Cf. id. ("Nothing in our 
opinion suggests that the State may justify any interest 
that its  [*793]  'philosophical preference' commands."); 
McDaniel v. Paty, 435 U.S. 618, 628-29, 98 S. Ct. 1322, 
55 L. Ed. 2d 593 (1978) (plurality opinion) (explaining 
that "the American experience provides no persuasive 
support" for an antiestablishment concern even though 
several states had constitutional provisions on the 
topic); Bronx Household of Faith v. Bd. of Educ. of N.Y., 
750 F.3d 184, 195 (2d Cir. 2014) ("We do not mean to 
imply that merely by claiming the motivation of 
observing interests favored by the Establishment Clause 
a governmental entity gets a free pass, avoiding all 
scrutiny."), cert. denied, 575 U.S. ___, 135 S. Ct. 1730, 
191 L. Ed. 2d 695 (2015).

Perhaps more importantly, the substantial 
antiestablishment interest identified in Locke is not 
present here. Unlike a student preparing for the ministry, 
which is "an essentially religious endeavor," 540 U.S. at 
721, schoolchildren playing on a safer rubber surface 
made from environmentally-friendly recycled tires has 
nothing to do with religion. If giving the Learning Center 
a playground-surfacing grant raises a substantial 
antiestablishment concern, the same can be said for 
virtually all government aid to the Learning Center, no 
matter how far removed from religion that aid may be. 
When the Locke Court spoke of a substantial [**32]  

antiestablishment concern, I seriously doubt it was 
contemplating a state's interest in not rubberizing a 
playground surface with recycled tires. See Bronx 
Household of Faith, 750 F.3d at 194 ("Underlying the 
Board's prohibition [of hosting religious services in 
school facilities] is a slightly different manifestation of 
the same historical and constitutional aversion to the 
use of public funds to support the practice of religion 
cited by the Court in Locke.").

In light of the Department's negligible antiestablishment 
interest, I conclude that the court overstates the 
significance of the Department's concern about giving a 
grant directly to the Learning Center, rather than having 
the money filtered through the independent choice of 
private individuals. "Although private choice is one way 
to break the link between government and religion, it is 
not the only way." Am. Atheists, Inc. v. City of Detroit 
Downtown Dev. Auth., 567 F.3d 278, 295 (6th Cir. 
2009). Indeed, even though the playground-surfacing 
program involves a direct transfer of funds to the 
Learning Center, the court concludes that "it now seems 
rather clear that Missouri could include the Learning 
Center's playground in a nondiscriminatory Scrap Tire 
program without violating the Establishment Clause." 
Ante at 7. I agree. See Am. Atheists, 567 F.3d at 295 
(collecting cases to demonstrate that the 
Supreme [**33]  Court "has sustained a number of 
neutral aid programs that distributed aid directly to 
religious organizations—without filtering the aid through 
private choice—where the aid itself had no religious 
content and any actual diversion was de minimis"). And 
I, of course, agree with the court that, in many cases, a 
concern about giving money directly to a church-run 
school may amount to a historic and substantial state 
interest. Indeed, were it to be uncovered during 
discovery that the Learning Center regularly uses its 
playground for religious activities, my Free Exercise 
concern would be less acute. However, at this stage of 
the litigation, I cannot conclude that the Department's 
concern about direct funding for a rubber playground 
surface translates into a historic and substantial 
antiestablishment concern.

In concluding that Trinity Lutheran has stated a claim 
under the Free Exercise Clause, I acknowledge that 
"[t]he precise bounds of the Locke holding . . . are far 
from clear." Colo. Christian, 534 F.3d at 1254. However, 
the best reading of Locke, in my view, is that in the 
absence  [*794]  of a historic and substantial interest, the 
Department's "latitude to discriminate against religion . . 
. does not extend to the wholesale exclusion of 
religious [**34]  institutions and their students from 

788 F.3d 779, *792; 2015 U.S. App. LEXIS 8915, **30



Page 12 of 12

 

otherwise neutral and generally available government 
support." See id. at 1255. I therefore respectfully dissent 
from the court's affirmance of the dismissal of Trinity 
Lutheran's Free Exercise claim. Because this claim is 
linked to Trinity Lutheran's Equal Protection claim, I 
dissent from the court's disposition of this claim as well. 
See Locke, 540 U.S. at 720 n.3. Moreover, because I 
would reverse the district court's dismissal of Trinity 
Lutheran's complaint, I need not reach the separate 
question of whether the district court abused its 

discretion by denying Trinity Lutheran's motion to 
amend that complaint. See Lormand v. U.S. Unwired, 
Inc., 565 F.3d 228, 232 n.2 (5th Cir. 2009); see also 
Xerox Corp. v. Genmoora Corp., 888 F.2d 345, 358 
n.70 (5th Cir. 1989) ("For purposes of our remand, we 
only point out to the trial court that leave to amend 
should be freely granted and denied only upon a 
showing of prejudice to the other party."). I otherwise 
concur in the court's opinion.

End of Document
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Opinion

 [*1088]  RAKOFF, Senior District Judge:

Defendant-Appellant Bassam Yacoub Salman appeals 
his conviction, following jury trial, for conspiracy and 
insider trading. He argues that the evidence was 
insufficient to sustain his conviction under the standard 
announced by the United States Court of Appeals for 
the Second Circuit in United States v. Newman, 773 
F.3d 438 (2d Cir. 2014), which he urges us to adopt. We 
find that the evidence was sufficient, and we affirm.1

BACKGROUND

This case arises from an insider-trading scheme 
involving members of Salman's extended family. On 
September 1, 2011, [**3]  Salman was indicted for one 
count of conspiracy to commit securities fraud in 
violation of 18 U.S.C. § 371 and four counts of securities 
fraud in violation of 15 U.S.C. §§ 78j(b) and 78ff, 17 
C.F.R. §§ 240.10b-5, 240.10b5-1 and 240.10b5-2, and 
18 U.S.C. § 2. At trial, the Government presented 
evidence of the following:

In 2002, Salman's future brother-in-law Maher Kara 
joined Citigroup's healthcare investment banking group. 
Over the next  [*1089]  few years, Maher began to 

* The Honorable Jed S. Rakoff, Senior District Judge for the 
U.S. District Court for the Southern District of New York, sitting 
by designation.

1 Salman raised several additional claims relating to the same 
conviction. Those claims are addressed in a separate 
memorandum disposition filed concurrently with this opinion.
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discuss aspects of his job with his older brother, Mounir 
("Michael") Kara. At first, Maher sought help from 
Michael, who held an undergraduate degree in 
chemistry, in understanding scientific concepts relevant 
to his work in the healthcare and biotechnology sectors. 
In 2004, when their father was dying of cancer, the 
focus of the brothers' discussions shifted to companies 
that were active in the areas of oncology and pain 
management. Maher began to suspect that Michael was 
trading on the information they discussed, although 
Michael initially denied it. As time wore on, Michael 
became more brazen and more persistent in his 
requests for inside information, and Maher knowingly 
obliged. From late 2004 through early 2007, Maher 
regularly disclosed to Michael information about 
upcoming mergers and acquisitions of [**4]  and by 
Citigroup clients.

Meanwhile, in 2003, Maher Kara became engaged to 
Salman's sister, Saswan ("Suzie") Salman. Over the 
course of the engagement, the Kara family and the 
Salman family grew close. In particular, Salman and 
Michael Kara became fast friends. In the fall of 2004, 
Michael began to share with Salman the inside 
information that he had learned from Maher, 
encouraging Salman to "mirror-imag[e]" his trading 
activity. Rather than trade through his own brokerage 
account, however, Salman arranged to deposit money, 
via a series of transfers through other accounts, into a 
brokerage account held jointly in the name of his wife's 
sister and her husband, Karim Bayyouk. Salman then 
shared the inside information with Bayyouk and the two 
split the profits from Bayyouk's trading. The brokerage 
records introduced at trial revealed that, on numerous 
occasions from 2004 to 2007, Bayyouk and Michael 
Kara executed nearly identical trades in securities 
issued by Citigroup clients shortly before the 
announcement of major transactions. As a result of 
these trades, Salman and Bayyouk's account grew from 
$396,000 to approximately $2.1 million.

Of particular relevance here, the Government presented 
evidence [**5]  that Salman knew full well that Maher 
Kara was the source of the information. Michael Kara 
(who pled guilty and testified for the Government) 
testified that, early in the scheme, Salman asked where 
the information was coming from, and Michael told him, 
directly, that it came from Maher. Michael further 
testified about an incident that occurred around the time 
of Maher and Suzie's wedding in 2005. According to 
Michael Kara, on that visit, Michael noticed that there 
were many papers relating to their stock trading strewn 
about Salman's office. Michael became angry and 

admonished Salman that he had to be careful with the 
information because it was coming from Maher. Michael 
testified that Salman agreed that they had to "protect" 
Maher and promised to shred all of the papers.

The Government further presented evidence that Maher 
and Michael Kara enjoyed a close and mutually 
beneficial relationship. Specifically, the jury heard 
testimony that Michael helped pay for Maher's college, 
that he stood in for their deceased father at Maher's 
wedding, and, as discussed above, that Michael 
coached Maher in basic science to help him succeed at 
his job. Maher, for his part, testified that he "love[d] 
[his] [**6]  brother very much" and that he gave Michael 
the inside information in order to "benefit him" and to 
"fulfill[] whatever needs he had." For example, Maher 
testified that on one occasion, he received a call from 
Michael asking for a "favor," requesting "information," 
and explaining that he "owe[d] somebody." After 
Michael turned down Maher's offer of money, Maher 
gave him a tip about an upcoming acquisition instead.

 [*1090]  Finally, the Government presented evidence 
that Salman was aware of the Kara brothers' close 
fraternal relationship. The Salmans and the Karas were 
tightly knit families, and Salman would have had ample 
opportunity to observe Michael and Maher's interactions 
at their regular family gatherings. For example, Michael 
gave a toast at Maher's wedding, which Salman 
attended, in which Michael described how he spoke to 
his younger brother nearly every day and described 
Maher as his "mentor," his "private counsel," and "one 
of the most generous human beings he knows." Maher, 
overcome with emotion, began to weep.

The jury found Salman guilty on all five counts. Salman 
then moved for a new trial pursuant to Rule 33 of the 
Federal Rules of Criminal Procedure, on the ground, 
inter alia, that there was no evidence that he knew that 
the tipper [**7]  disclosed confidential information in 
exchange for a personal benefit. The district court 
denied his motion in full.

Salman timely appealed, but did not raise a challenge to 
the sufficiency of the evidence in his opening brief. After 
he filed his reply brief, the United States Court of 
Appeals for the Second Circuit, in United States v. 
Newman, 773 F.3d 438 (2d Cir. 2014), vacated the 
insider-trading convictions of two individuals on the 
ground that the Government failed to present sufficient 
evidence that they knew the information they received 
had been disclosed in breach of a fiduciary duty. Id. at 
455. After the Second Circuit denied the Government's 
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petition for panel rehearing and rehearing en banc, 
United States v. Newman, Nos. 13-1837, 13-1917, 2015 
U.S. App. LEXIS 5788, 2015 WL 1954058 (2d Cir. Apr. 
3, 2015), Salman promptly moved for leave to file a 
supplemental brief arguing that the Government's 
evidence in the instant case was insufficient under the 
standard announced in Newman, which he urged this 
Court to adopt. We granted Salman's motion and gave 
the Government an opportunity to respond.
DISCUSSION

A.

The threshold question is whether Salman waived the 
present argument by failing to raise it in his opening 
brief on this appeal, even though he had raised it below 
and, after Newman was decided, [**8]  promptly raised it 
in a supplemental brief that the Government responded 
to before oral argument. HN1 Ordinarily, we will not 
consider "'matters on appeal that are not specifically 
and distinctly argued in appellant's opening brief.'" 
United States v. Ullah, 976 F.2d 509, 514 (9th Cir. 1992) 
(quoting Miller v. Fairchild Indus., Inc., 797 F.2d 727, 
738 (9th Cir. 1986)). However, we make an exception to 
this general rule (1) for "good cause shown" or "if a 
failure to do so would result in manifest injustice," (2) 
"when it is raised in the appellee's brief," or (3) "if the 
failure to raise the issue properly did not prejudice the 
defense of the opposing party." Id. (internal citation and 
quotation marks omitted).

The third exception applies here. As both parties have 
had a full opportunity to brief this issue and to address it 
at oral argument, the Government cannot complain of 
prejudice. See Hall v. City of Los Angeles, 697 F.3d 
1059, 1072 (9th Cir. 2012) (finding no prejudice where 
parties had opportunity to brief the issue); Ibarra-Flores 
v. Gonzales, 439 F.3d 614, 619 n.4 (9th Cir. 2006) 
(considering issue not raised in opening brief where 
opponent had an opportunity to address the issue at 
oral argument). Accordingly, we address Salman's claim 
on the merits.

 [*1091]  B.

HN2 In reviewing a challenge to the sufficiency of the 
evidence, we must determine whether, when viewed in 
the light most favorable to the Government, the 
evidence was "'adequate to [**9]  allow any rational trier 
of fact to find the essential elements of the crime 
beyond a reasonable doubt.'" United States v. Richter, 
782 F.3d 498, 501 (9th Cir. 2015) (quoting United States 
v. Nevils, 598 F.3d 1158, 1164 (9th Cir. 2010) (en 

banc)). Salman urges us to adopt Newman as the law of 
this Circuit, and contends that, under Newman, the 
evidence was insufficient to find either that Maher Kara 
disclosed the information to Michael Kara in exchange 
for a personal benefit, or, if he did, that Salman knew of 
such benefit.2

The "personal benefit" requirement for tippee liability 
derives from the Supreme Court's opinion in Dirks v. 
S.E.C., 463 U.S. 646, 103 S. Ct. 3255, 77 L. Ed. 2d 911 
(1983). Dirks presented an unusual fact pattern. Ronald 
Secrist, a whistleblower at a company called Equity 
Funding, had contacted Raymond Dirks, a well-known 
securities analyst, after Secrist's prior disclosures to the 
Securities and Exchange Commission [**10]  ("SEC") 
had gone for naught. Id. at 649 & 650 n.3. Secrist, for no 
other purpose than exposing the Equity Funding fraud, 
disclosed inside information about the company to 
Dirks, who in turn launched his own investigation that 
eventually led to public exposure of a massive fraud. Id. 
at 649-50. However, in the process of his investigation, 
Dirks openly discussed the information provided by 
Secrist with various clients and investors, some of 
whom then sold their Equity Funding stock on the basis 
of that information. Id. at 649. Upon learning this, the 
SEC charged Dirks with securities fraud, and this 
position was upheld by an SEC Administrative Law 
Judge and affirmed by the District of Columbia Circuit, 
after which certiorari was granted. Id. at 650-52.3

When the case came to the Supreme Court, Justice 
Powell, writing for the Court, began by noting that, HN3 
whistleblowing quite aside, corporate insiders, in the 
many conversations they typically have with stock 
analysts, often accidentally or mistakenly disclose [**11]  
material information that is not immediately available to 
the public. Id. at 658-59. Thus, "[i]mposing a duty to 
disclose or abstain solely because a person knowingly 
receives material nonpublic information from an insider 

2 Another holding of Newman — that even a remote tippee 
must have some knowledge of the personal benefit (however 
defined) that the inside tipper received for disclosing inside 
information, see Newman, 773 F.3d at 450 — is not at issue 
here, because the jury was instructed that it had to find that 
Salman "knew that Maher Kara personally benefitted in some 
way, directly or indirectly, from the disclosure of the allegedly 
inside information to Mounir ('Michael') Kara."

3 The Department of Justice, which successfully prosecuted 
the perpetrators of the fraud and viewed Dirks as a hero, took 
the unusual step of filing an amicus brief in the Supreme Court 
urging rejection of the SEC's theory. Id. at 648.
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and trades on it could have an inhibiting influence on the 
role of market analysts, which the SEC itself recognizes 
is necessary to the preservation of a healthy market." Id. 
at 658. At the same time, the Court continued, "[t]he 
need for a ban on some tippee trading is clear. Not only 
are insiders forbidden by their fiduciary relationship from 
personally using undisclosed corporate information to 
their advantage, but they may not give such information 
to an outsider for the same improper purpose of 
exploiting the information for their personal gain." Id. at 
659.

 [*1092]  "Thus, the test is whether the insider personally 
will benefit, directly or indirectly, from his disclosure," id. 
at 662, for in that case the insider is breaching his 
fiduciary duty to the company's shareholders not to 
exploit company information for his personal benefit.4 
And a tippee is equally liable if "the tippee knows or 
should know that there has been [such] a breach," id. at 
660, i.e., knows of the personal benefit.

Of particular importance here, the Court then went on to 
HN4 define what constitutes the "personal benefit" that 
constitutes the breach of fiduciary duty. It would include, 
for example, "a pecuniary gain or a reputational benefit 
that will translate into future earnings." Id. at 663. 
However, "[t]he elements of fiduciary duty and 
exploitation of nonpublic information also exist when an 
insider makes a gift of confidential information to a 
trading relative or friend." Id. at 664 (emphasis 
supplied).

The last-quoted holding of Dirks governs this case. 
Maher's disclosure of confidential information to 
Michael, knowing that he intended to trade on it, was 
precisely the "gift of confidential information to a trading 
relative" that Dirks envisioned. Id. Indeed, Maher himself 
testified that, by providing Michael with inside 
information, he intended to "benefit" his brother and to 
"fulfill[] whatever needs he had." As to Salman's 
knowledge, Michael Kara, whose testimony we must 
credit on a challenge to the sufficiency of the evidence, 
testified that he directly told Salman [**13]  that it was 
Michael's brother Maher who was, repeatedly, leaking 
the inside information that Michael then conveyed to 
Salman, and that Salman later agreed that they had to 

4 The same is true in a so-called "misappropriation" [**12]  
case, like the instant case, where the fiduciary duty is owed, 
not to the shareholders, but to the tipper's employer, client, or 
the like. See United States v. O'Hagan, 521 U.S. 642, 652-53, 
117 S. Ct. 2199, 138 L. Ed. 2d 724 (1997).

"protect" Maher from exposure. Given the Kara brothers' 
close relationship, Salman could readily have inferred 
Maher's intent to benefit Michael. Thus, there can be no 
question that, under Dirks, the evidence was sufficient 
for the jury to find that Maher disclosed the information 
in breach of his fiduciary duties and that Salman knew 
as much.

Salman, however, argues that the Second Circuit in 
Newman interpreted Dirks to require more than this. Of 
course, Newman is not binding on us, and our own 
reading of Dirks is guided by the clearly applicable 
language italicized above. But we would not lightly 
ignore the most recent ruling of our sister circuit in an 
area of law that it has frequently encountered.

The defendants in Newman, Todd Newman and 
Anthony Chiasson, both portfolio managers, were 
charged with trading on material non-public information 
regarding two companies, Dell and NVIDIA, obtained by 
a group of analysts at various hedge funds and 
investment firms. Newman, 773 F.3d at 442-43. The 
information came to them via two distinct tipping [**14]  
chains. The Dell tipping chain originated with Rob Ray, 
a member of Dell's investor relations department. Id. at 
443. Ray tipped information regarding Dell's earnings 
numbers to Sandy Goyal, an analyst. Id. Goyal, in turn, 
relayed the information to Jesse Tortora, another 
analyst, who relayed it to his manager, Newman, as well 
as to other analysts including Spyridon Adondakis, who 
passed it to Chiasson. Id. The NVIDIA tipping chain 
began with Chris Choi, of NVIDIA's finance unit, who 
tipped inside information to his acquaintance Hyung 
Lim, who passed it to Danny Kuo, an analyst, who 
circulated it to his analyst friends, including Tortora and 
 [*1093]  Adondakis, who in turn gave it to Newman and 
Chiasson. Id. Having received this information, Newman 
and Chiasson executed trades in both Dell and NVIDIA 
stock, generating lavish profits for their respective funds. 
Id.

The Government presented the following evidence 
regarding the relationships between the Dell and 
NVIDIA insiders and their respective tippees. The Dell 
tipper and tippee, Ray and Goyal, attended business 
school together and had been colleagues at Dell, but 
were not "close." Id. at 452. Goyal provided career 
advice and assistance to Ray, for example, [**15]  
discussing the qualifying examination required to 
become an analyst and editing his résumé. Id. This 
advice began before Ray started to give Goyal 
information, and Goyal testified that he would have 
given it as a routine professional courtesy without 
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receiving anything in return. Id. As to the NVIDIA tips, 
the insider, Choi, and his tippee, Lim, were "family 
friends" who met through church and occasionally 
socialized with one another. Id. Lim testified that he did 
not provide anything of value to Choi in return for the 
tips, and that Choi did not know that he was trading in 
NVIDIA stock. Id.

The Second Circuit held that this evidence was 
insufficient to establish that either Ray or Choi received 
a personal benefit in exchange for the tip. It noted that, 
although the "personal benefit" standard is "permissive," 
it "does not suggest that the Government may prove the 
receipt of a personal benefit by the mere fact of a 
friendship, particularly of a casual or social nature." Id. 
Instead, to the extent that "a personal benefit may be 
inferred from a personal relationship between the tipper 
and tippee, . . . such an inference is impermissible in the 
absence of proof of a meaningfully close [**16]  personal 
relationship that generates an exchange that is 
objective, consequential, and represents at least a 
potential gain of a pecuniary or similarly valuable 
nature." Id. (emphasis supplied).

Applying these standards, the court concluded that the 
"circumstantial evidence . . . was simply too thin to 
warrant the inference that the corporate insiders 
received any personal benefit in exchange for their tips," 
id. at 451-52, and furthermore, that "the Government 
presented absolutely no testimony or any other 
evidence that Newman and Chiasson knew they were 
trading on information obtained from insiders, or that 
those insiders received any benefit in exchange for such 
disclosures." Id. at 453.

Salman reads Newman to hold that evidence of a 
friendship or familial relationship between tipper and 
tippee, standing alone, is insufficient to demonstrate that 
the tipper received a benefit. In particular, he focuses on 
the language indicating that the exchange of information 
must include "at least a potential gain of a pecuniary or 
similarly valuable nature," id. at 452, which he reads as 
referring to the benefit received by the tipper. Salman 
argues that because there is no evidence that Maher 
received any such tangible [**17]  benefit in exchange 
for the inside information, or that Salman knew of any 
such benefit, the Government failed to carry its burden.

To the extent Newman can be read to go so far, we 
decline to follow it. Doing so would require us to depart 
from the clear holding of Dirks that HN5 the element of 

breach of fiduciary duty is met where an "insider makes 
a gift of confidential information to a trading relative or 
friend." Dirks, 463 U.S. at 664. Indeed, Newman itself 
recognized that the HN6 "'personal benefit is broadly 
defined to include not only pecuniary gain, but also, inter 
alia, . . . the benefit one would obtain from simply 
making a gift of confidential information to a trading 
relative or  [*1094]  friend.'" Newman, 773 F.3d at 452 
(alteration omitted) (quoting United States v. Jiau, 734 
F.3d 147, 153 (2d Cir. 2013)).

In our case, the Government presented direct evidence 
that the disclosure was intended as a gift of market-
sensitive information. Specifically, Maher Kara testified 
that he disclosed the material nonpublic information for 
the purpose of benefitting and providing for his brother 
Michael. Thus, the evidence that Maher Kara breached 
his fiduciary duties could not have been more clear, and 
the fact that the disclosed information was market-
sensitive — and therefore within the reach of the [**18]  
securities laws, see O'Hagan, 521 U.S. at 656 — was 
obvious on its face. If Salman's theory were accepted 
and this evidence found to be insufficient, then a 
corporate insider or other person in possession of 
confidential and proprietary information would be free to 
disclose that information to her relatives, and they would 
be free to trade on it, provided only that she asked for 
no tangible compensation in return. Proof that the 
insider disclosed material nonpublic information with the 
intent to benefit a trading relative or friend is sufficient to 
establish the breach of fiduciary duty element of insider 
trading.

In Salman's case, the jury had more than enough facts, 
as described above, to infer that when Maher Kara gave 
inside information to Michael Kara, he knew that there 
was a potential (indeed, a virtual certainty) that Michael 
would trade on it. And while Salman may not have been 
aware of all the details of the Kara brothers' relationship, 
the jury could easily have found that, as a close friend 
and member (through marriage) of the close-knit Kara 
clan, Salman must have known that, when Maher gave 
confidential information to Michael, he did so with the 
"intention to benefit" a close relative. Id.

Accordingly, [**19]  we find that the evidence was more 
than sufficient for a rational jury to find both that the 
inside information was disclosed in breach of a fiduciary 
duty, and that Salman knew of that breach at the time 
he traded on it.

AFFIRMED.
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Case Summary

Overview

HOLDINGS: [1]-A pre-enforcement facial challenge did 
not have res judicata effect as to an as-applied 
challenge to the requirement under Tex. Health & Safety 
Code Ann. § 171.0031(a) that physicians performing 
abortions have admitting privileges at a hospital no 

more than 30 miles away, nor did the prior suit preclude 
a challenge to Tex. Health & Safety Code Ann. § 
245.010(a), which required abortion facilities to meet 
surgical center requirements; [2]-The admitting 
privileges requirement violated the Fourteenth 
Amendment as there was no significant health-related 
problem that the requirement helped to cure, and the 
resulting closure of facilities placed an undue burden on 
abortion access; [3]-The surgical center requirement 
was unconstitutional as the record showed that it was 
unnecessary and would reduce the number of available 
facilities in the state to seven or eight.

Outcome
Judgment reversed; case remanded. 5-3 Decision; 1 
Concurrence; 2 Dissents.

LexisNexis® Headnotes

Constitutional Law > Substantive Due 
Process > Privacy > Personal Decisions

Healthcare Law > Medical Treatment > Abortion > Right to 
Privacy

HN1 There exists an undue burden on a woman’s right 
to decide to have an abortion, and consequently a 
provision of law is constitutionally invalid, if the purpose 
or effect of the provision is to place a substantial 
obstacle in the path of a woman seeking an abortion 
before the fetus attains viability. Unnecessary health 
regulations that have the purpose or effect of presenting 
a substantial obstacle to a woman seeking an abortion 
impose an undue burden on the right.

Business & Corporate Compliance > ... > Healthcare 
Law > Medical Treatment > Abortion

Constitutional Law > Substantive Due 
Process > Privacy > Personal Decisions

HN2 Neither Tex. Health & Safety Code Ann. § 



Page 2 of 47

 

171.0031(a) (Cum. Supp. 2015) nor Tex. Health & 
Safety Code Ann. § 245.010(a) offers medical benefits 
sufficient to justify the burdens upon access that each 
imposes. Each places a substantial obstacle in the path 
of women seeking a pre-viability abortion, each 
constitutes an undue burden on abortion access, and 
each violates the U.S. Const. amend. XIV, § 1.

Civil Procedure > Judgments > Preclusion of 
Judgments > Res Judicata

HN3 The doctrine of claim preclusion (an aspect of res 
judicata) prohibits successive litigation of the very same 
claim by the same parties. Development of new material 
facts can mean that a new case and an otherwise 
similar previous case do not present the same claim. 
Material operative facts occurring after the decision of 
an action with respect to the same subject matter may in 
themselves, or taken in conjunction with the antecedent 
facts, comprise a transaction which may be made the 
basis of a second action not precluded by the first. A 
valid and final personal judgment for the defendant, 
which rests on the prematurity of the action or on the 
plaintiff’s failure to satisfy a precondition to suit, does 
not bar another action by the plaintiff instituted after the 
claim has matured, or the precondition has been 
satisfied.

Civil Procedure > Judgments > Preclusion of 
Judgments > Res Judicata

HN4 Res judicata does not bar claims that are 
predicated on events that postdate the filing of the initial 
complain. Where important human values, such as the 
lawfulness of continuing personal disability or restraint, 
are at stake, even a slight change of circumstances may 
afford a sufficient basis for concluding that a second 
action may be brought.

Civil Procedure > Judgments > Preclusion of 
Judgments > Res Judicata

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

HN5 Factual developments may show that constitutional 
harm, which seemed too remote or speculative to afford 
relief at the time of an earlier suit, was in fact 
indisputable. Such changed circumstances will give rise 
to a new constitutional claim. Where suit was brought 
immediately upon the enactment of the law, a decision 
sustaining the law cannot be regarded as precluding a 
subsequent suit for the purpose of testing its validity in 
the lights of the later actual experience. A judgment that 

precludes recovery on claims arising prior to its entry 
nonetheless cannot be given the effect of extinguishing 
claims which did not even then exist. The 
constitutionality of a statute predicated upon the 
existence of a particular state of facts may be 
challenged by showing to the court that those facts have 
ceased to exist. A statute valid as to one set of facts 
may be invalid as to another. A statute valid when 
enacted may become invalid by change in the 
conditions to which it is applied. A question cannot be 
held to have been adjudged before an issue on the 
subject could possibly have arisen.

Constitutional Law > ... > Case or 
Controversy > Constitutionality of Legislation > Anticipatory 
Challenges

Civil Procedure > Judgments > Preclusion of 
Judgments > Res Judicata

HN6 For res judicata purposes, when individuals claim 
that a particular statute will produce serious 
constitutionally relevant adverse consequences before 
they have occurred, and when the courts doubt their 
likely occurrence, the factual difference that those 
adverse consequences have in fact occurred can make 
all the difference.

Civil Procedure > Judgments > Entry of Judgments

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

Civil Procedure > Remedies > Injunctions

HN7 The Federal Rules of Civil Procedure state that 
(with an exception) a final judgment should grant the 
relief to which each party is entitled, even if the party 
has not demanded that relief in its pleadings. Fed. R. 
Civ. P. 54(c). And if the arguments and evidence show 
that a statutory provision is unconstitutional on its face, 
an injunction prohibiting its enforcement is proper. In the 
exercise of its judicial responsibility it may be necessary 
for a court to consider the facial validity of a statute, 
even though a facial challenge was not brought. Once a 
case is brought, no general categorical line bars a court 
from making broader pronouncements of invalidity in 
properly as-applied cases.

Civil Procedure > Judgments > Preclusion of 
Judgments > Res Judicata

HN8 For res judicata purposes, the U.S. Supreme Court 
has never suggested that challenges to two different 
statutory provisions that serve two different functions 
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must be brought in a single suit. And lower courts 
normally treat challenges to distinct regulatory 
requirements as separate claims, even when they are 
part of one over-arching government regulatory scheme.

Administrative Law > Judicial 
Review > Reviewability > Reviewable Agency Action

HN9 Most courts will not undertake review before rules 
have been adopted.

Business & Corporate Compliance > ... > Healthcare 
Law > Medical Treatment > Abortion

HN10 A State has a legitimate interest in seeing to it 
that abortion, like any other medical procedure, is 
performed under circumstances that insure maximum 
safety for the patient. But a statute which, while 
furthering a valid state interest, has the effect of placing 
a substantial obstacle in the path of a woman’s choice 
cannot be considered a permissible means of serving its 
legitimate ends. Moreover, unnecessary health 
regulations that have the purpose or effect of presenting 
a substantial obstacle to a woman seeking an abortion 
impose an undue burden on the right.

Business & Corporate Compliance > ... > Healthcare 
Law > Medical Treatment > Abortion

Constitutional Law > Substantive Due 
Process > Privacy > Personal Decisions

HN11 The rule announced in Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U. S. 833 (1992), 
requires that courts consider the burdens a law imposes 
on abortion access together with the benefits those laws 
confer. And it is wrong to equate the judicial review 
applicable to the regulation of a constitutionally 
protected personal liberty with the less strict review 
applicable where, for example, economic legislation is at 
issue. The standard laid out in Casey asks courts to 
consider whether any burden imposed on abortion 
access is undue.

Constitutional Law > Substantive Due 
Process > Privacy > Personal Decisions

Business & Corporate Compliance > ... > Healthcare 
Law > Medical Treatment > Abortion

Civil Procedure > US Supreme Court Review

HN12 The U.S. Supreme Court, when determining the 
constitutionality of laws regulating abortion procedures, 
has placed considerable weight upon evidence and 
argument presented in judicial proceedings. In Planned 

Parenthood of Southeastern Pa. v. Casey, 505 U. S. 
833 (1992), for example, the Court relied heavily on the 
district court’s factual findings and the research-based 
submissions of amici in declaring a portion of the law at 
issue unconstitutional. And, the Court, while pointing out 
that it must review legislative factfinding under a 
deferential standard, has added that it must not place 
dispositive weight on those findings. The Court retains 
an independent constitutional duty to review factual 
findings where constitutional rights are at stake. When 
evidence presented in the district courts contradicts 
some of the legislative findings, uncritical deference to 
Congress’s factual findings is inappropriate.

Evidence > Admissibility > Expert Witnesses

HN13 The Federal Rules of Evidence state that an 
expert may testify in the form of an opinion as long as 
that opinion rests upon sufficient facts or data and 
reliable principles and methods. Fed. R. Evid. 702.

Evidence > Admissibility > Expert Witnesses

HN14 Under the Federal Rules of Evidence the trial 
judge must ensure that any and all expert evidence 
admitted is not only relevant, but reliable. Fed. R. Evid. 
702 imposes on the trial judge additional responsibility 
to determine whether that expert testimony is likely to 
promote accurate factfinding.

Evidence > Inferences & Presumptions > Inferences

HN15 Courts are free to base their findings on 
commonsense inferences drawn from the evidence.

Evidence > Admissibility > Expert Witnesses

Evidence > Admissibility > Scientific Evidence > Standards 
for Admissibility

HN16 An expert's making a hypothesis, then attempting 
to verify that hypothesis with further studies,is not 
irresponsible. It is an essential element of the scientific 
method.

Governments > Legislation > Severability

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

HN17 Severability clauses, it is true, do express the 
enacting legislature’s preference for a narrow judicial 
remedy. As a general matter, the U.S. Supreme Court 
attempts to honor that preference. But the Court's cases 
have never required it to proceed application by 
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conceivable application when confronted with a facially 
unconstitutional statutory provision. A severability 
clause is an aid merely; not an inexorable command. 
Indeed, if a severability clause could impose such a 
requirement on courts, legislatures would easily be able 
to insulate unconstitutional statutes from most facial 
review. It would certainly be dangerous if the legislature 
could set a net large enough to catch all possible 
offenders, and leave it to the courts to step inside and 
say who could be rightfully detained, and who should be 
set at large. This would, to some extent, substitute the 
judicial for the legislative department of the government. 
A severability clause is not grounds for a court to devise 
a judicial remedy that entails quintessentially legislative 
work.

Constitutional Law > The Judiciary > Case or 
Controversy > Constitutionality of Legislation

Governments > Legislation > Severability

HN18 A state's attempt to broadly draft a requirement to 
sever applications of a statute does not require a court 
to proceed in piecemeal fashion when it has found the 
statutory provisions at issue facially unconstitutional.

Business & Corporate Compliance > ... > Healthcare 
Law > Medical Treatment > Abortion

HN19 Planned Parenthood of Southeastern Pa. v. 
Casey, 505 U. S. 833 (1992), used the language "large 
fraction" to refer to a large fraction of cases in which the 
provision at issue is relevant, a class narrower than all 
women, pregnant women, or even the class of women 
seeking abortions identified by the State. The relevant 
denominator is those women for whom the provision is 
an actual rather than an irrelevant restriction.

Business & Corporate Compliance > ... > Healthcare 
Law > Medical Treatment > Abortion

HN20 The U.S. Supreme Court has discarded the 
trimester framework, and it now uses viability as the 
relevant point at which a State may begin limiting 
women’s access to abortion for reasons unrelated to 
maternal health.

Syllabus

 [*2296]   [**670]  A “State has a legitimate interest in 
seeing to it that abortion . . . is performed under 
circumstances that insure maximum safety for the 
patient.” Roe v. Wade, 410 U.S. 113, 150, 93 S. Ct. 705, 
35 L. Ed. 2d 147. But “a statute which, while furthering 

[a] valid state interest, has the effect of placing a 
substantial obstacle in the path of a woman’s choice 
cannot be considered a permissible means of serving its 
legitimate ends,” Planned Parenthood of Southeastern 
Pa. v. Casey, 505 U.S. 833, 877, 112 S. Ct. 2791, 120 
L. Ed. 2d 674 (plurality opinion), and “[u]nnecessary 
health regulations that have the purpose or effect of 
presenting a substantial obstacle to a woman seeking 
an abortion impose an undue burden on the right,” id., at 
878, 112 S. Ct. 2791, 120 L. Ed. 2d 674. 

In 2013, the Texas Legislature enacted House Bill 2 (H. 
B. 2), which contains the two provisions challenged 
here. The “admitting-privileges requirement” provides 
that a “physician performing or inducing an abortion . . . 
must, on the date [of service], have active admitting 
privileges at a hospital . . . located not further than 30 
miles from the” abortion facility. The “surgical-center 
requirement” requires an “abortion facility”  [**671]  to 
meet the “minimum standards . . . for ambulatory 
surgical centers” under Texas law. Before the [***2]  law 
took effect, a group of Texas abortion providers filed the 
Abbott case, in which they lost a facial challenge to the 
constitutionality of the admitting-privileges provision. 
After the law went into effect, petitioners, another group 
of abortion providers (including some Abbott plaintiffs), 
filed this suit, claiming that both the admitting-privileges 
and the surgical-center provisions violated the 
Fourteenth Amendment, as interpreted in Casey. They 
sought injunctions preventing enforcement of the 
admitting-privileges provision as applied to physicians at 
one abortion facility in McAllen and one in El Paso and 
prohibiting enforcement of the surgical-center provision 
throughout Texas. 

Based on the parties’ stipulations, expert depositions, 
and expert and other trial testimony, the District Court 
made extensive findings, including, but not limited to: as 
the admitting-privileges requirement began to be 
enforced, the number of facilities providing abortions 
dropped in half, from about 40 to about 20; this 
decrease in geographical distribution means that the 
number of women of reproductive age living more than 
50 miles from a clinic has doubled, the number living 
more than 100 miles away has increased by [***3]  
150%, the number living more than 150 miles away by 
more than 350%, and the number living more than 200 
miles away by about 2,800%; the number of facilities 
would drop to seven or eight if the surgical-center 
provision took effect, and those remaining facilities 
would see a significant increase in patient traffic; 
facilities would remain only in five metropolitan areas; 
before H. B. 2’s passage, abortion was an extremely 
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safe procedure with very low rates of complications and 
virtually no deaths; it was also safer than many more 
common procedures not subject to the same level of 
regulation; and the cost of compliance with the surgical-
center requirement would most likely exceed $1.5 
million to $3 million per clinic. The court enjoined 
enforcement of the provisions,  [*2297]  holding that the 
surgical-center requirement imposed an undue burden 
on the right of women in Texas to seek previability 
abortions; that, together with that requirement, the 
admitting-privileges requirement imposed an undue 
burden in the Rio Grande Valley, El Paso, and West 
Texas; and that the provisions together created an 
“impermissible obstacle as applied to all women seeking 
a previability abortion.” 

The Fifth Circuit [***4]  reversed in significant part. It 
concluded that res judicata barred the District Court 
from holding the admitting-privileges requirement 
unconstitutional statewide and that res judicata also 
barred the challenge to the surgical-center provision. 
Reasoning that a law is “constitutional if (1) it does not 
have the purpose or effect of placing a substantial 
obstacle in the path of a woman seeking an abortion of 
a nonviable fetus and (2) it is reasonably related to . . . a 
legitimate state interest,” the court found that both 
requirements were rationally related to a compelling 
state interest in protecting women’s health. 

Held:

1. Petitioners’ constitutional claims are not barred by res 
judicata. Pp. 10-18.

(a) Res judicata neither bars petitioners’  [**672]  
challenges to the admitting-privileges requirement nor 
prevents the Court from awarding facial relief. The fact 
that several petitioners had previously brought the 
unsuccessful facial challenge in Abbott does not mean 
that claim preclusion, the relevant aspect of res judicata, 
applies. Claim preclusion prohibits “successive litigation 
of the very same claim,” New Hampshire v. Maine, 532 
U.S. 742, 748, 121 S. Ct. 1808, 149 L. Ed. 2d 968, but 
petitioners’ as-applied postenforcement challenge and 
the Abbott plaintiffs’ facial [***5]  preenforcement 
challenge do not present the same claim. Changed 
circumstances showing that a constitutional harm is 
concrete may give rise to a new claim. Abbott rested 
upon facts and evidence presented before enforcement 
of the admitting-privileges requirement began, when it 
was unclear how clinics would be affected. This case 
rests upon later, concrete factual developments that 
occurred once enforcement started and a significant 

number of clinics closed. 

Res judicata also does not preclude facial relief here. In 
addition to requesting as-applied relief, petitioners 
asked for other appropriate relief, and their evidence 
and arguments convinced the District Court of the 
provision’s unconstitutionality across the board. Federal 
Rule of Civil Procedure 54(c) provides that a “final 
judgment should grant the relief to which each party is 
entitled, even if the party has not demanded that relief in 
its pleadings,” and this Court has held that if the 
arguments and evidence show that a statutory provision 
is unconstitutional on its face, an injunction prohibiting 
its enforcement is “proper,” Citizens United v. Federal 
Election Comm’n, 558 U.S. 310, 333, 130 S. Ct. 876, 
175 L. Ed. 2d 753. Pp. 10-15.

(b) Claim preclusion also does not bar petitioners’ 
challenge to the surgical-center [***6]  requirement. In 
concluding that petitioners should have raised this claim 
in Abbott, the Fifth Circuit did not take account of the 
fact that the surgical-center provision and the admitting-
privileges provision are separate provisions with two 
different and independent regulatory requirements. 
Challenges to distinct regulatory requirements are 
ordinarily treated as distinct claims. Moreover, the 
surgical-center provision’s implementing regulations had 
not even been promulgated at the time Abbott was filed, 
and the relevant factual circumstances changed 
between the two suits. Pp. 16-18.

 [*2298]  2. Both the admitting-privileges and the 
surgical-center requirements place a substantial 
obstacle in the path of women seeking a previability 
abortion, constitute an undue burden on abortion 
access, and thus violate the Constitution. Pp. 19-39.

(a) The Fifth Circuit’s standard of review may be read to 
imply that a district court should not consider the 
existence or nonexistence of medical benefits when 
deciding the undue burden question, but Casey requires 
courts to consider the burdens a law imposes on 
abortion access together with the benefits those laws 
confer, see 505 U.S., at 887-898, 112 S. Ct. 2791, 120 
L. Ed. 2d 674. The Fifth Circuit’s test also 
mistakenly [***7]  equates the judicial review applicable 
to the regulation of a constitutionally protected personal 
liberty with the less  [**673]  strict review applicable to, 
e.g., economic legislation. And the court’s requirement 
that legislatures resolve questions of medical 
uncertainty is inconsistent with this Court’s case law, 
which has placed considerable weight upon evidence 
and argument presented in judicial proceedings when 

136 S. Ct. 2292, *2296; 195 L. Ed. 2d 665, **671; 2016 U.S. LEXIS 4063, ***3



Page 6 of 47

 

determining the constitutionality of laws regulating 
abortion procedures. See id., at 888-894, 112 S. Ct. 
2791, 120 L. Ed. 2d 674. Explicit legislative findings 
must be considered, but there were no such findings in 
H. B. 2. The District Court applied the correct legal 
standard here, considering the evidence in the record—
including expert evidence—and then weighing the 
asserted benefits against the burdens. Pp. 19-21.

(b) The record contains adequate legal and factual 
support for the District Court’s conclusion that the 
admitting-privileges requirement imposes an “undue 
burden” on a woman’s right to choose. The 
requirement’s purpose is to help ensure that women 
have easy access to a hospital should complications 
arise during an abortion procedure, but the District 
Court, relying on evidence showing extremely low rates 
of serious [***8]  complications before H. B. 2’s passage, 
found no significant health-related problem for the new 
law to cure. The State’s record evidence, in contrast, 
does not show how the new law advanced the State’s 
legitimate interest in protecting women’s health when 
compared to the prior law, which required providers to 
have a “working arrangement” with doctors who had 
admitting privileges. At the same time, the record 
evidence indicates that the requirement places a 
“substantial obstacle” in a woman’s path to abortion. 
The dramatic drop in the number of clinics means fewer 
doctors, longer waiting times, and increased crowding. It 
also means a significant increase in the distance women 
of reproductive age live from an abortion clinic. 
Increased driving distances do not always constitute an 
“undue burden,” but they are an additional burden, 
which, when taken together with others caused by the 
closings, and when viewed in light of the virtual absence 
of any health benefit, help support the District Court’s 
“undue burden” conclusion. Pp. 21-28.

(c) The surgical-center requirement also provides few, if 
any, health benefits for women, poses a substantial 
obstacle to women seeking abortions, and 
constitutes [***9]  an “undue burden” on their 
constitutional right to do so. Before this requirement was 
enacted, Texas law required abortion facilities to meet a 
host of health and safety requirements that were policed 
by inspections and enforced through administrative, 
civil, and criminal penalties. Record evidence shows 
that the new provision imposes a number of additional 
requirements that are generally unnecessary in the 
abortion clinic context; that it provides no benefit when 
complications arise in the context of a medical abortion, 
which would generally occur after a patient has left the 
facility; that abortions taking place in abortion facilities 

are safer than common  [*2299]  procedures that occur 
in outside clinics not subject to Texas’ surgical-center 
requirements; and that Texas has waived no part of the 
requirement for any abortion clinics as it has done for 
nearly two-thirds of other covered facilities. This 
evidence, along with the absence of any contrary 
evidence, supports the District [**674]  Court’s 
conclusions, including its ultimate legal conclusion that 
requirement is not necessary. At the same time, the 
record provides adequate evidentiary support for the 
District Court’s conclusion that the requirement [***10]  
places a substantial obstacle in the path of women 
seeking an abortion. The court found that it “strained 
credulity” to think that the seven or eight abortion 
facilities would be able to meet the demand. The Fifth 
Circuit discounted expert witness Dr. Grossman’s 
testimony that the surgical-center requirement would 
cause the number of abortions performed by each 
remaining clinic to increase by a factor of about 5. But 
an expert may testify in the “form of an opinion” as long 
as that opinion rests upon “sufficient facts or data” and 
“reliable principles and methods.” Fed. Rule Evid. 702. 
Here, Dr. Grossman’s opinion rested upon his 
participation, together with other university researchers, 
in research tracking the number of facilities providing 
abortion services, using information from, among other 
things, the state health services department and other 
public sources. The District Court acted within its legal 
authority in finding his testimony admissible. Common 
sense also suggests that a physical facility that satisfies 
a certain physical demand will generally be unable to 
meet five times that demand without expanding 
physically or otherwise incurring significant costs. And 
Texas presented no evidence [***11]  at trial suggesting 
that expansion was possible. Finally, the District Court’s 
finding that a currently licensed abortion facility would 
have to incur considerable costs to meet the surgical-
center requirements supports the conclusion that more 
surgical centers will not soon fill the gap left by closed 
facilities. Pp. 28-36. 

(d) Texas’ three additional arguments are unpersuasive. 
Pp. 36-39.

790 F. 3d 563 and 598, reversed and remanded.

Counsel: Stephanie Toti argued the cause for 
petitioners.

Donald B. Verrilli, Jr. argued the cause for United 
States, as amicus curiae, by special leave of court.

Scott A. Keller argued the cause for respondents.
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Judges: BREYER, J., delivered the opinion of the 
Court, in which KENNEDY, GINSBURG, SOTOMAYOR, 
and KAGAN, JJ., joined. GINSBURG, J., filed a 
concurring opinion. THOMAS, J., filed a dissenting 
opinion. ALITO, J., filed a dissenting opinion, in which 
ROBERTS, C. J., and THOMAS, J., joined. 

Opinion by: BREYER

Opinion

 [*2300]  JUSTICE BREYER delivered the opinion of the 
Court.

In Planned Parenthood of Southeastern Pa. v. Casey, 
505 U.S. 833, 878, 112 S. Ct. 2791, 120 L. Ed. 2d 674 
(1992), a plurality of the Court concluded that HN1 there 
“exists” an “undue burden” on a woman’s right to decide 
to have an abortion, and consequently a provision of law 
is constitutionally invalid, if the “purpose or effect” of the 
provision “is to place a substantial obstacle in the path 
of a woman seeking an abortion before the fetus attains 
viability.” (Emphasis added.) The plurality added that 
“[u]nnecessary health regulations that have the purpose 
or [***12]  effect of presenting a substantial obstacle to a 
woman seeking an abortion impose an undue burden on 
the right.” Ibid.

We must here decide whether two provisions of Texas’ 
House Bill 2 violate the Federal Constitution as 
interpreted  [**675]  in Casey. The first provision, which 
we shall call the “admitting-privileges requirement,” says 
that

“[a] physician performing or inducing an abortion . . 
. must, on the date the abortion is performed or 
induced, have active admitting privileges at a 
hospital that . . . is located not further than 30 miles 
from the location at which the abortion is performed 
or induced.” Tex. Health & Safety Code Ann. 
§171.0031(a) (West Cum. Supp. 2015).

This provision amended Texas law that had previously 
required an abortion facility to maintain a written 
protocol “for managing medical emergencies and the 
transfer of patients requiring further emergency care to 
a hospital.” 38 Tex. Reg. 6546 (2013).

The second provision, which we shall call the “surgical-
center requirement,” says that

“the minimum standards for an abortion facility must 
be equivalent to the minimum standards adopted 

under [the Texas Health and Safety Code section] 
for ambulatory surgical centers.” Tex. Health & 
Safety Code Ann. §245.010(a).

We conclude that HN2 neither of these provisions 
confers [***13]  medical benefits sufficient to justify the 
burdens upon access that each imposes. Each places a 
substantial obstacle in the path of women seeking a 
previability abortion, each constitutes an undue burden 
on abortion access, Casey, supra, at 878, 112 S. Ct. 
2791, 120 L. Ed. 2d 674 (plurality opinion), and each 
violates the Federal Constitution. Amdt. 14, §1.
I

A

In July 2013, the Texas Legislature enacted House Bill 2 
(H. B. 2 or Act). In September (before the new law took 
effect), a group of Texas abortion providers filed an 
action in Federal District Court seeking facial 
invalidation of the law’s admitting-privileges provision. In 
late October, the District Court granted the injunction. 
Planned Parenthood of Greater Tex. Surgical Health 
Servs. v. Abbott, 951 F. Supp. 2d 891, 901 (WD Tex. 
2013). But three days later, the Fifth Circuit vacated the 
injunction, thereby permitting the provision to take 
effect. Planned Parenthood of Greater Tex. Surgical 
Health Servs. v. Abbott, 734 F. 3d 406, 419 (2013).

The Fifth Circuit subsequently upheld the provision, and 
set forth its reasons in an opinion released late the 
following March. In that opinion, the Fifth Circuit pointed 
to evidence introduced in the District Court the previous 
October. It noted that Texas had offered evidence 
designed  [*2301]  to show that the admitting-privileges 
requirement “will reduce the delay in treatment and 
decrease health risk for abortion patients with critical 
complications,” and that it would “‘screen [***14]  out’ 
untrained or incompetent abortion providers.” Planned 
Parenthood of Greater Tex. Surgical Health Servs. v. 
Abbott, 748 F. 3d 583, 592 (2014) (Abbott). The opinion 
also explained that the plaintiffs had not provided 
sufficient evidence “that abortion practitioners will likely 
be unable to comply with the privileges requirement.” 
Id., at 598. The court said that all “of the major Texas 
cities, including Austin, Corpus Christi, Dallas, El Paso, 
Houston, and San Antonio,”  [**676]  would “continue to 
have multiple clinics where many physicians will have or 
obtain hospital admitting privileges.” Ibid. The Abbott 
plaintiffs did not file a petition for certiorari in this Court.
B

On April 6, one week after the Fifth Circuit’s decision, 
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petitioners, a group of abortion providers (many of 
whom were plaintiffs in the previous lawsuit), filed the 
present lawsuit in Federal District Court. They sought an 
injunction preventing enforcement of the admitting-
privileges provision as applied to physicians at two 
abortion facilities, one operated by Whole Woman’s 
Health in McAllen and the other operated by Nova 
Health Systems in El Paso. They also sought an 
injunction prohibiting enforcement of the surgical-center 
provision anywhere in Texas. They claimed that the 
admitting-privileges provision and the surgical-
center [***15]  provision violated the Constitution’s 
Fourteenth Amendment, as interpreted in Casey.

The District Court subsequently received stipulations 
from the parties and depositions from the parties’ 
experts. The court conducted a 4-day bench trial. It 
heard, among other testimony, the opinions from expert 
witnesses for both sides. On the basis of the 
stipulations, depositions, and testimony, that court 
reached the following conclusions:

1. Of Texas’ population of more than 25 million people, 
“approximately 5.4 million” are “women” of “reproductive 
age,” living within a geographical area of “nearly 
280,000 square miles.” Whole Woman’s Health v. 
Lakey, 46 F. Supp. 3d 673, 681 (2014); see App. 244.

2. “In recent years, the number of abortions reported in 
Texas has stayed fairly consistent at approximately 15-
16% of the reported pregnancy rate, for a total number 
of approximately 60,000-72,000 legal abortions 
performed annually.” 46 F. Supp. 3d, at 681; see App. 
238.

3. Prior to the enactment of H. B. 2, there were more 
than 40 licensed abortion facilities in Texas, which 
“number dropped by almost half leading up to and in the 
wake of enforcement of the admitting-privileges 
requirement that went into effect in late-October 2013.” 
46 F. Supp. 3d, at 681; App. 228-231.

4. If the surgical-center provision were [***16]  allowed to 
take effect, the number of abortion facilities, after 
September 1, 2014, would be reduced further, so that 
“only seven facilities and a potential eighth will exist in 
Texas.” 46 F. Supp. 3d, at 680; App. 182-183.

5. Abortion facilities “will remain only in Houston, Austin, 
San Antonio, and the Dallas/Fort Worth metropolitan 
region.” 46 F. Supp. 3d, at 681; App. 229-230. These 
include “one facility in Austin, two in Dallas, one in Fort 
Worth, two in Houston, and either one or two in San 

Antonio.” 46 F. Supp. 3d, at 680; App. 229-230.

6. “Based on historical data pertaining to Texas’s 
average number of abortions, and assuming perfectly 
equal distribution among the remaining seven or eight 
providers,  [*2302]  this would result in each facility 
serving between 7,500 and 10,000 patients per year. 
Accounting for the seasonal variations in pregnancy 
rates and a slightly unequal distribution of patients at 
each clinic, it is foreseeable  [**677]  that over 1,200 
women per month could be vying for counseling, 
appointments, and follow-up visits at some of these 
facilities.” 46 F. Supp. 3d, at 682; cf. App. 238.

7. The suggestion “that these seven or eight providers 
could meet the demand of the entire state stretches 
credulity.” 46 F. Supp. 3d, at 682; see App. 238.

8. “Between November 1, 2012 and May 1, 
2014,” [***17]  that is, before and after enforcement of 
the admitting-privileges requirement, “the decrease in 
geographical distribution of abortion facilities” has meant 
that the number of women of reproductive age living 
more than 50 miles from a clinic has doubled (from 
800,000 to over 1.6 million); those living more than 100 
miles has increased by 150% (from 400,000 to 1 
million); those living more than 150 miles has increased 
by more than 350% (from 86,000 to 400,000); and those 
living more than 200 miles has increased by about 
2,800% (from 10,000 to 290,000). After September 
2014, should the surgical-center requirement go into 
effect, the number of women of reproductive age living 
significant distances from an abortion provider will 
increase as follows: 2 million women of reproductive 
age will live more than 50 miles from an abortion 
provider; 1.3 million will live more than 100 miles from 
an abortion provider; 900,000 will live more than 150 
miles from an abortion provider; and 750,000 more than 
200 miles from an abortion provider. 46 F. Supp. 3d, at 
681-682; App. 238-242.

9. The “two requirements erect a particularly high barrier 
for poor, rural, or disadvantaged women.” 46 F. Supp. 
3d, at 683; cf. App. 363-370.

10. “The great weight of [***18]  evidence demonstrates 
that, before the act’s passage, abortion in Texas was 
extremely safe with particularly low rates of serious 
complications and virtually no deaths occurring on 
account of the procedure.” 46 F. Supp. 3d, at 684; see, 
e.g., App. 257-259, 538; see also id., at 200-202, 253-
257.

136 S. Ct. 2292, *2301; 195 L. Ed. 2d 665, **676; 2016 U.S. LEXIS 4063, ***14



Page 9 of 47

 

11. “Abortion, as regulated by the State before the 
enactment of House Bill 2, has been shown to be much 
safer, in terms of minor and serious complications, than 
many common medical procedures not subject to such 
intense regulation and scrutiny.” 46 F. Supp. 3d, at 684; 
see, e.g., App. 223-224 (describing risks in 
colonoscopies), 254 (discussing risks in vasectomy and 
endometrial biopsy, among others), 275-277 (discussing 
complication rate in plastic surgery).

12. “Additionally, risks are not appreciably lowered for 
patients who undergo abortions at ambulatory surgical 
centers as compared to nonsurgical-center facilities.” 46 
F. Supp. 3d, at 684; App. 202-206, 257-259.

13. “[W]omen will not obtain better care or experience 
more frequent positive outcomes at an ambulatory 
surgical center as compared to a previously licensed 
facility.” 46 F. Supp. 3d, at 684; App. 202-206.

14. “[T]here are 433 licensed ambulatory surgical 
centers in Texas,” of which “336 . . . are apparently 
either ‘grandfathered’ or enjo[y] the benefit of a 
waiver [***19]  of some or all” of the surgical-center 
“requirements.” 46 F. Supp. 3d, at 680-681; App. 184.

15. The “cost of coming into compliance” with the 
surgical-center requirement “for existing clinics is 
significant,”  [**678]  “undisputedly approach[ing] 1 
million dollars,” and “most likely exceed[ing] 1.5 million 
dollars,” with “[s]ome . . . clinics” unable to “comply due 
to physical size limitations  [*2303]  of their sites.” 46 F. 
Supp. 3d, at 682. The “cost of acquiring land and 
constructing a new compliant clinic will likely exceed 
three million dollars.” Ibid.

On the basis of these and other related findings, the 
District Court determined that the surgical-center 
requirement “imposes an undue burden on the right of 
women throughout Texas to seek a previability 
abortion,” and that the “admitting-privileges requirement, 
. . . in conjunction with the ambulatory-surgical-center 
requirement, imposes an undue burden on the right of 
women in the Rio Grande Valley, El Paso, and West 
Texas to seek a previability abortion.” Id., at 687. The 
District Court concluded that the “two provisions” would 
cause “the closing of almost all abortion clinics in Texas 
that were operating legally in the fall of 2013,” and 
thereby create a constitutionally “impermissible obstacle 
as applied to all women seeking a [***20]  previability 
abortion” by “restricting access to previously available 
legal facilities.” Id., at 687-688. On August 29, 2014, the 
court enjoined the enforcement of the two provisions. 

Ibid.
C

On October 2, 2014, at Texas’ request, the Court of 
Appeals stayed the District Court’s injunction. Whole 
Woman’s Health v. Lakey, 769 F. 3d 285, 305. Within 
the next two weeks, this Court vacated the Court of 
Appeals’ stay (in substantial part) thereby leaving in 
effect the District Court’s injunction against enforcement 
of the surgical-center provision and its injunction against 
enforcement of the admitting-privileges requirement as 
applied to the McAllen and El Paso clinics. Whole 
Woman’s Health v. Lakey, 574 U.S. ___, 135 S. Ct. 399, 
190 L. Ed. 2d 247 (2014). The Court of Appeals then 
heard Texas’ appeal.

On June 9, 2015, the Court of Appeals reversed the 
District Court on the merits. With minor exceptions, it 
found both provisions constitutional and allowed them to 
take effect. Whole Women’s Health v. Cole, 790 F. 3d 
563, 567 (per curiam), modified, 790 F. 3d 598 (CA5 
2015). Because the Court of Appeals’ decision rests 
upon alternative grounds and fact-related 
considerations, we set forth its basic reasoning in some 
detail. The Court of Appeals concluded:

• The District Court was wrong to hold the admitting-
privileges requirement unconstitutional because (except 
for [***21]  the clinics in McAllen and El Paso) the 
providers had not asked them to do so, and principles of 
res judicata barred relief. Id., at 580-583.

• Because the providers could have brought their 
constitutional challenge to the surgical-center provision 
in their earlier lawsuit, principles of res judicata also 
barred that claim. Id., at 581-583.

• In any event, a state law “regulating previability 
abortion is constitutional if: (1) it does not have the 
purpose or effect of placing a substantial obstacle in the 
path of a woman seeking an abortion of a nonviable 
fetus; and (2) it is reasonably related to (or designed to 
further) a legitimate state interest.” Id., at 572.

• “[B]oth the admitting privileges requirement and” the 
surgical-center  [**679]  requirement “were rationally 
related to a legitimate state interest,” namely, “rais[ing] 
the standard and quality of care for women seeking 
abortions and . . . protect[ing] the health and welfare of 
women seeking abortions.” Id., at 584.

• The “[p]laintiffs” failed “to proffer competent evidence 
contradicting the legislature’s statement of a legitimate 
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purpose.” Id., at 585.

 [*2304]  • “[T]he district court erred by substituting its 
own judgment [as to the provisions’ effects] for that of 
the legislature, albeit . . . in the name of the undue 
burden inquiry.” [***22]  Id., at 587.

• Holding the provisions unconstitutional on their face is 
improper because the plaintiffs had failed to show that 
either of the provisions “imposes an undue burden on a 
large fraction of women.” Id., at 590.

• The District Court erred in finding that, if the surgical-
center requirement takes effect, there will be too few 
abortion providers in Texas to meet the demand. That 
factual determination was based upon the finding of one 
of plaintiffs’ expert witnesses (Dr. Grossman) that 
abortion providers in Texas “‘will not be able to go from 
providing approximately 14,000 abortions annually, as 
they currently are, to providing the 60,000 to 70,000 
abortions that are done each year in Texas once all’” of 
the clinics failing to meet the surgical-center 
requirement “‘are forced to close.’” Id., at 589-590. But 
Dr. Grossman’s opinion is (in the Court of Appeals’ 
view) “‘ipse dixit’”; the “‘record lacks any actual evidence 
regarding the current or future capacity of the eight 
clinics’”; and there is no “evidence in the record that” the 
providers that currently meet the surgical-center 
requirement “are operating at full capacity or that they 
cannot increase capacity.” Ibid.

For these and related reasons, the Court [***23]  of 
Appeals reversed the District Court’s holding that the 
admitting-privileges requirement is unconstitutional and 
its holding that the surgical-center requirement is 
unconstitutional. The Court of Appeals upheld in part the 
District Court’s more specific holding that the 
requirements are unconstitutional as applied to the 
McAllen facility and Dr. Lynn (a doctor at that facility), 
but it reversed the District Court’s holding that the 
surgical-center requirement is unconstitutional as 
applied to the facility in El Paso. In respect to this last 
claim, the Court of Appeals said that women in El Paso 
wishing to have an abortion could use abortion 
providers in nearby New Mexico.
II

Before turning to the constitutional question, we must 
consider the Court of Appeals’ procedural grounds for 
holding that (but for the challenge to the provisions of H. 
B. 2 as applied to McAllen and El Paso) petitioners were 
barred from bringing their constitutional challenges.
A

Claim Preclusion—Admitting-Privileges Requirement

The Court of Appeals held that there could be no facial 
challenge to the admitting-privileges requirement. 
Because several of the petitioners here had previously 
brought an unsuccessful facial [***24]  challenge to that 
requirement (namely, Abbott, 748 F. 3d, at 605; see 
supra, at 2-3), the Court of  [**680]  Appeals thought that 
“the principle of res judicata” applied. 790 F. 3d, at 581. 
The Court of Appeals also held that res judicata 
prevented the District Court from granting facial relief to 
petitioners, concluding that it was improper to “facially 
invalidat[e] the admitting privileges requirement,” 
because to do so would “gran[t] more relief than anyone 
requested or briefed.” Id., at 580. We hold that res 
judicata neither bars petitioners’ challenges to the 
admitting-privileges requirement nor prevents us from 
awarding facial relief.

For one thing, to the extent that the Court of Appeals 
concluded that the principle of res judicata bars any 
facial challenge to the admitting-privileges requirement, 
see ibid., the court misconstrued [*2305]  petitioners’ 
claims. Petitioners did not bring a facial challenge to the 
admitting-privileges requirement in this case but instead 
challenged that requirement as applied to the clinics in 
McAllen and El Paso. The question is whether res 
judicata bars petitioners’ particular as-applied claims. 
On this point, the Court of Appeals concluded that res 
judicata was no bar, see 790 F. 3d, at 592, and we 
agree.

HN3 The doctrine of claim preclusion (the here-
relevant [***25]  aspect of res judicata) prohibits 
“successive litigation of the very same claim” by the 
same parties. New Hampshire v. Maine, 532 U.S. 742, 
748, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (2001). 
Petitioners’ postenforcement as-applied challenge is not 
“the very same claim” as their preenforcement facial 
challenge. The Restatement of Judgments notes that 
development of new material facts can mean that a new 
case and an otherwise similar previous case do not 
present the same claim. See Restatement (Second) of 
Judgments §24, Comment f (1980) (“Material operative 
facts occurring after the decision of an action with 
respect to the same subject matter may in themselves, 
or taken in conjunction with the antecedent facts, 
comprise a transaction which may be made the basis of 
a second action not precluded by the first”); cf. id., 
§20(2) (“A valid and final personal judgment for the 
defendant, which rests on the prematurity of the action 
or on the plaintiff’s failure to satisfy a precondition to 
suit, does not bar another action by the plaintiff 
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instituted after the claim has matured, or the 
precondition has been satisfied”); id., §20, Comment k 
(discussing relationship of this rule with §24, Comment f 
). The Courts of Appeals have used similar rules to 
determine the contours of a new claim for purposes of 
preclusion. See, e.g., Morgan v. Covington, 648 F. 3d 
172, 178 (CA3 2011) (HN4 “[R]es judicata does not bar 
claims [***26]  that are predicated on events that 
postdate the filing of the initial complaint”); Ellis v. CCA 
of Tenn. LLC, 650 F. 3d 640, 652 (CA7 2011); Bank of 
N. Y. v. First Millennium, Inc., 607 F. 3d 905, 919 (CA2 
2010); Smith v. Potter, 513 F. 3d 781, 783 (CA7 2008); 
Rawe v. Liberty Mut. Fire Ins. Co., 462 F. 3d 521, 529 
(CA6 2006); Manning v. Auburn, 953 F. 2d 1355, 1360 
(CA11 1992). The Restatement adds that, where 
“important human values—such as the lawfulness of 
continuing personal disability or restraint—are at stake, 
even a slight change of circumstances may afford a 
sufficient basis for concluding that a second action may 
be brought.” §24, Comment f; see Bucklew v. Lombardi, 
783 F. 3d 1120, 1127 (CA8 2015) (allowing as-applied 
challenge to execution  [**681]  method to proceed 
notwithstanding prior facial challenge).

We find this approach persuasive. Imagine a group of 
prisoners who claim that they are being forced to drink 
contaminated water. These prisoners file suit against 
the facility where they are incarcerated. If at first their 
suit is dismissed because a court does not believe that 
the harm would be severe enough to be 
unconstitutional, it would make no sense to prevent the 
same prisoners from bringing a later suit if time and 
experience eventually showed that prisoners were dying 
from contaminated water. Such circumstances would 
give rise to a new claim that the prisoners’ treatment 
violates the Constitution. HN5 Factual developments 
may show that constitutional harm, which seemed too 
remote or speculative to afford relief at the time [***27]  
of an earlier suit, was in fact indisputable. In our view, 
such changed circumstances will give rise to a new 
constitutional claim. This approach is sensible, and it is 
consistent with our precedent. See Abie State Bank v. 
Bryan, 282 U.S. 765, 772, 51 S. Ct. 252, 75 L. Ed. 690 
(1931) (where “suit was brought immediately upon the 
enactment  [*2306]  of the law,” “decision sustaining the 
law cannot be regarded as precluding a subsequent suit 
for the purpose of testing [its] validity . . . in the lights of 
the later actual experience”); cf. Lawlor v. National 
Screen Service Corp., 349 U.S. 322, 328, 75 S. Ct. 865, 
99 L. Ed. 1122 (1955) (judgment that “precludes 
recovery on claims arising prior to its entry” nonetheless 
“cannot be given the effect of extinguishing claims which 
did not even then exist”); United States v. Carolene 

Products Co., 304 U.S. 144, 153, 58 S. Ct. 778, 82 L. 
Ed. 1234 (1938) (“[T]he constitutionality of a statute 
predicated upon the existence of a particular state of 
facts may be challenged by showing to the court that 
those facts have ceased to exist”); Nashville, C. & St. L. 
R. Co. v. Walters, 294 U.S. 405, 415, 55 S. Ct. 486, 79 
L. Ed. 949 (1935) (“A statute valid as to one set of facts 
may be invalid as to another. A statute valid when 
enacted may become invalid by change in the 
conditions to which it is applied” (footnote omitted)); 
Third Nat. Bank of Louisville v. Stone 174 U.S. 432, 
434, 19 S. Ct. 759, 43 L. Ed. 1035 (1899) (“A question 
cannot be held to have been adjudged before an issue 
on the subject could possibly have arisen”). JUSTICE 
ALITO’s dissenting opinion is simply wrong that 
changed circumstances showing that [***28]  a 
challenged law has an unconstitutional effect cannot 
give rise to a new claim. See post, at 14-15 (hereinafter 
the dissent).

Changed circumstances of this kind are why the claim 
presented in Abbott is not the same claim as petitioners’ 
claim here. The claims in both Abbott and the present 
case involve “important human values.” Restatement 
(Second) of Judgments §24, Comment f. We are 
concerned with H. B. 2’s “effect . . . on women seeking 
abortions.” Post, at 30 (ALITO, J., dissenting). And that 
effect has changed dramatically since petitioners filed 
their first lawsuit. Abbott rested on facts and evidence 
presented to the District Court in October 2013. 748 F. 
3d, at 599, n. 14 (declining to “consider any arguments” 
based on “developments since the conclusion of the 
bench trial”). Petitioners’ claim in this case rests in 
significant part upon later, concrete factual 
developments. Those developments  [**682]  matter. 
The Abbott plaintiffs brought their facial challenge to the 
admitting-privileges requirement prior to its 
enforcement—before many abortion clinics had closed 
and while it was still unclear how many clinics would be 
affected. Here, petitioners bring an as-applied challenge 
to the requirement after its enforcement—and after a 
large number of clinics have in [***29]  fact closed. The 
postenforcement consequences of H. B. 2 were 
unknowable before it went into effect. The Abbott court 
itself recognized that “[l]ater as-applied challenges can 
always deal with subsequent, concrete constitutional 
issues.” Id., at 589. And the Court of Appeals in this 
case properly decided that new evidence presented by 
petitioners had given rise to a new claim and that 
petitioners’ as-applied challenges are not precluded. 
See 790 F. 3d, at 591 (“We now know with certainty that 
the non-[surgical-center] abortion facilities have actually 
closed and physicians have been unable to obtain 
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admitting privileges after diligent effort”).

HN6 When individuals claim that a particular statute will 
produce serious constitutionally relevant adverse 
consequences before they have occurred—and when 
the courts doubt their likely occurrence—the factual 
difference that those adverse consequences have in 
fact occurred can make all the difference. Compare the 
Fifth Circuit’s opinion in the earlier case, Abbott, supra, 
at 598 (“All of the major Texas cities . . . continue to 
have multiple clinics where many physicians will have or 
obtain hospital admitting privileges”), with the facts 
 [*2307]  found in this case, 46 F. Supp. 3d, at 680 (the 
two provisions will leave [***30]  Texas with seven or 
eight clinics). The challenge brought in this case and the 
one in Abbott are not the “very same claim,” and the 
doctrine of claim preclusion consequently does not bar a 
new challenge to the constitutionality of the admitting-
privileges requirement. New Hampshire v. Maine, 532 
U.S., at 748, 121 S. Ct. 1808, 149 L. Ed. 2d 968. That 
the litigants in Abbott did not seek review in this Court, 
as the dissent suggests they should have done, see 
post, at 10, does not prevent them from seeking review 
of new claims that have arisen after Abbott was 
decided. In sum, the Restatement, cases from the 
Courts of Appeals, our own precedent, and simple logic 
combine to convince us that res judicata does not bar 
this claim.

The Court of Appeals also concluded that the award of 
facial relief was precluded by principles of res judicata. 
790 F. 3d, at 581. The court concluded that the District 
Court should not have “granted more relief than anyone 
requested or briefed.” Id., at 580. But in addition to 
asking for as-applied relief, petitioners asked for “such 
other and further relief as the Court may deem just, 
proper, and equitable.” App. 167. Their evidence and 
arguments convinced the District Court that the 
provision was unconstitutional across the board. HN7 
The Federal Rules of Civil [***31]  Procedure state that 
(with an exception not relevant here) a “final judgment 
should grant the relief to which each party is entitled, 
even if the party has not demanded that relief in its 
pleadings.” Rule 54(c). And we have held that, if the 
arguments and evidence show that a statutory provision 
is unconstitutional on its face, an injunction prohibiting 
its enforcement is “proper.”  [**683]  Citizens United v. 
Federal Election Comm’n, 558 U.S. 310, 333, 130 S. Ct. 
876, 175 L. Ed. 2d 753 (2010); see ibid. (in “the exercise 
of its judicial responsibility” it may be “necessary . . . for 
the Court to consider the facial validity” of a statute, 
even though a facial challenge was not brought); cf. 
Fallon, As-Applied and Facial Challenges and Third-

Party Standing, 113 Harv. L. Rev. 1321, 1339 (2000) 
(“[O]nce a case is brought, no general categorical line 
bars a court from making broader pronouncements of 
invalidity in properly ‘as-applied’ cases”). Nothing 
prevents this Court from awarding facial relief as the 
appropriate remedy for petitioners’ as-applied claims.
B

Claim Preclusion—Surgical-Center Requirement

The Court of Appeals also held that claim preclusion 
barred petitioners from contending that the surgical-
center requirement is unconstitutional. 790 F. 3d, at 
583. Although it recognized that petitioners did not 
bring [***32]  this claim in Abbott, it believed that they 
should have done so. The court explained that 
petitioners’ constitutional challenge to the surgical-
center requirement and the challenge to the admitting-
privileges requirement mounted in Abbott

“arise from the same ‘transactio[n] or series of 
connected transactions.’ . . . The challenges involve 
the same parties and abortion facilities; the 
challenges are governed by the same legal 
standards; the provisions at issue were enacted at 
the same time as part of the same act; the 
provisions were motivated by a common purpose; 
the provisions are administered by the same state 
officials; and the challenges form a convenient trial 
unit because they rely on a common nucleus of 
operative facts.” 790 F. 3d, at 581.

 [*2308]  For all these reasons, the Court of Appeals held 
petitioners’ challenge to H. B. 2’s surgical-center 
requirement was precluded.

The Court of Appeals failed, however, to take account of 
meaningful differences. The surgical-center provision 
and the admitting-privileges provision are separate, 
distinct provisions of H. B. 2. They set forth two 
different, independent requirements with different 
enforcement dates. HN8 This Court has never 
suggested that challenges to two different [***33]  
statutory provisions that serve two different functions 
must be brought in a single suit. And lower courts 
normally treat challenges to distinct regulatory 
requirements as “separate claims,” even when they are 
part of one overarching “[g]overnment regulatory 
scheme.” 18 C. Wright, A. Miller, & E. Cooper, Federal 
Practice and Procedure §4408, p. 52 (2d ed. 2002, 
Supp. 2015); see Hamilton’s Bogarts, Inc. v. Michigan, 
501 F. 3d 644, 650 (CA6 2007).
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That approach makes sense. The opposite approach 
adopted by the Court of Appeals would require treating 
every statutory enactment as a single transaction which 
a given party would only be able to challenge one time, 
in one lawsuit, in order to avoid the effects of claim 
preclusion. Such a rule would encourage a kitchen-sink 
approach to any litigation challenging the validity of 
statutes. That outcome is less than optimal—not only for 
litigants, but for courts.

 [**684]  There are other good reasons why petitioners 
should not have had to bring their challenge to the 
surgical-center provision at the same time they brought 
their first suit. The statute gave the Texas Department of 
State Health Services authority to make rules 
implementing the surgical-center requirement. H. B. 2, 
§11(a), App. to Pet. for Cert. 201a. At the time 
petitioners [***34]  filed Abbott, that state agency had not 
yet issued any such rules. Cf. EPA v. Brown, 431 U.S. 
99, 104, 97 S. Ct. 1635, 52 L. Ed. 2d 166 (1977) (per 
curiam); 13B Wright, supra, §3532.6, at 629 (3d ed. 
2008) (HN9 most courts will not “undertake review 
before rules have been adopted”); Natural Resources 
Defense Council, Inc. v. EPA, 859 F. 2d 156, 204, 273 
U.S. App. D.C. 180 (CADC 1988).

Further, petitioners might well have expected that those 
rules when issued would contain provisions 
grandfathering some then-existing abortion facilities and 
granting full or partial waivers to others. After all, more 
than three quarters of non-abortion-related surgical 
centers had benefited from that kind of provision. See 
46 F. Supp. 3d, at 680-681 (336 of 433 existing Texas 
surgical centers have been grandfathered or otherwise 
enjoy a waiver of some of the surgical-center 
requirements); see also App. 299-302, 443-447, 468-
469.

Finally, the relevant factual circumstances changed 
between Abbott and the present lawsuit, as we 
previously described. See supra, at 14-15.

The dissent musters only one counterargument. 
According to the dissent, if statutory provisions 
“impos[e] the same kind of burden . . . on the same kind 
of right” and have mutually reinforcing effects, “it is 
evident that” they are “part of the same transaction” and 
must be challenged together. Post, at 20, 22. But for the 
word “evident,” the dissent points to no support for this 
conclusion, [***35]  and we find it unconvincing. Statutes 
are often voluminous, with many related, yet distinct, 
provisions. Plaintiffs, in order to preserve their claims, 
need not challenge each such provision of, say, the 

USA PATRIOT Act, the Bipartisan Campaign Reform 
Act of 2002, the National Labor Relations Act, the Clean 
Water Act, the Antiterrorism and Effective Death Penalty 
Act of 1996, or the Patient  [*2309]  Protection and 
Affordable Care Act in their first lawsuit.

For all of these reasons, we hold that the petitioners did 
not have to bring their challenge to the surgical-center 
provision when they challenged the admitting-privileges 
provision in Abbott. We accordingly hold that the 
doctrine of claim preclusion does not prevent them from 
bringing that challenge now.
***

In sum, in our view, none of petitioners’ claims are 
barred by res judicata. For all of the reasons described 
above, we conclude that the Court of Appeals’ 
procedural ruling was incorrect. Cf. Brief for Professors 
Michael Dorf et al. as Amici Curiae 22 (professors in 
civil procedure from Cornell Law School, New York 
University School of Law, Columbia Law School, 
University of Chicago Law School, and Duke University 
Law School) (maintaining that “the panel’s procedural 
ruling” was “clearly incorrect”). We consequently [***36]  
proceed to consider the merits of petitioners’ claims.

 [**685]  III

Undue Burden—Legal Standard

We begin with the standard, as described in Casey. We 
recognize that HN10 the “State has a legitimate interest 
in seeing to it that abortion, like any other medical 
procedure, is performed under circumstances that 
insure maximum safety for the patient.” Roe v. Wade, 
410 U.S. 113, 150, 93 S. Ct. 705, 35 L. Ed. 2d 147 
(1973). But, we added, “a statute which, while furthering 
[a] valid state interest, has the effect of placing a 
substantial obstacle in the path of a woman’s choice 
cannot be considered a permissible means of serving its 
legitimate ends.” Casey, 505 U.S., at 877, 112 S. Ct. 
2791, 120 L. Ed. 2d 674 (plurality opinion). Moreover, 
“[u]nnecessary health regulations that have the purpose 
or effect of presenting a substantial obstacle to a 
woman seeking an abortion impose an undue burden on 
the right.” Id., at 878, 112 S. Ct. 2791, 120 L. Ed. 2d 
674.

The Court of Appeals wrote that a state law is 
“constitutional if: (1) it does not have the purpose or 
effect of placing a substantial obstacle in the path of a 
woman seeking an abortion of a nonviable fetus; and (2) 
it is reasonably related to (or designed to further) a 
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legitimate state interest.” 790 F. 3d, at 572. The Court of 
Appeals went on to hold that “the district court erred by 
substituting its own judgment for that of the legislature” 
when it [***37]  conducted its “undue burden inquiry,” in 
part because “medical uncertainty underlying a statute 
is for resolution by legislatures, not the courts.” Id., at 
587 (citing Gonzales v. Carhart, 550 U.S. 124, 163, 127 
S. Ct. 1610, 167 L. Ed. 2d 480 (2007)).

The Court of Appeals’ articulation of the relevant 
standard is incorrect. The first part of the Court of 
Appeals’ test may be read to imply that a district court 
should not consider the existence or nonexistence of 
medical benefits when considering whether a regulation 
of abortion constitutes an undue burden. HN11 The rule 
announced in Casey, however, requires that courts 
consider the burdens a law imposes on abortion access 
together with the benefits those laws confer. See 505 
U.S., at 887-898, 112 S. Ct. 2791, 120 L. Ed. 2d 674 
(opinion of the Court) (performing this balancing with 
respect to a spousal notification provision); id., at 899-
901, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (joint opinion of 
O’Connor, Kennedy, and Souter, JJ.) (same balancing 
with respect to a parental notification provision). And the 
second part of the test is wrong to equate the judicial 
review applicable to the regulation of a constitutionally 
protected personal liberty with the less strict review 
applicable where, for example, economic legislation is at 
issue. See, e.g., Williamson v. Lee Optical of Okla., Inc., 
 [*2310]  348 U.S. 483, 491, 75 S. Ct. 461, 99 L. Ed. 563 
(1955). The Court of Appeals’ approach simply does not 
match the standard that this Court [***38]  laid out in 
Casey, which asks courts to consider whether any 
burden imposed on abortion access is “undue.”

The statement that legislatures, and not courts, must 
resolve questions of medical uncertainty is also 
inconsistent with this Court’s case law. Instead, HN12 
the Court, when determining the constitutionality of laws 
regulating abortion procedures, has placed considerable 
weight upon evidence and argument presented in 
judicial proceedings. In Casey, for example, we relied 
heavily on the District [**686]  Court’s factual findings 
and the research-based submissions of amici in 
declaring a portion of the law at issue unconstitutional. 
505 U.S., at 888-894, 112 S. Ct. 2791, 120 L. Ed. 2d 
674 (opinion of the Court) (discussing evidence related 
to the prevalence of spousal abuse in determining that a 
spousal notification provision erected an undue burden 
to abortion access). And, in Gonzales the Court, while 
pointing out that we must review legislative “factfinding 
under a deferential standard,” added that we must not 
“place dispositive weight” on those “findings.” 550 U.S., 

at 165, 127 S. Ct. 1610, 167 L. Ed. 2d 480. Gonzales 
went on to point out that the “Court retains an 
independent constitutional duty to review factual 
findings where constitutional rights are at stake.” Ibid. 
(emphasis added). Although [***39]  there we upheld a 
statute regulating abortion, we did not do so solely on 
the basis of legislative findings explicitly set forth in the 
statute, noting that “evidence presented in the District 
Courts contradicts” some of the legislative findings. Id., 
at 166, 127 S. Ct. 1610, 167 L. Ed. 2d 480. In these 
circumstances, we said, “[u]ncritical deference to 
Congress’ factual findings . . . is inappropriate.” Ibid.

Unlike in Gonzales, the relevant statute here does not 
set forth any legislative findings. Rather, one is left to 
infer that the legislature sought to further a 
constitutionally acceptable objective (namely, protecting 
women’s health). Id., at 149-150, 127 S. Ct. 1610, 167 
L. Ed. 2d 480. For a district court to give significant 
weight to evidence in the judicial record in these 
circumstances is consistent with this Court’s case law. 
As we shall describe, the District Court did so here. It 
did not simply substitute its own judgment for that of the 
legislature. It considered the evidence in the record—
including expert evidence, presented in stipulations, 
depositions, and testimony. It then weighed the asserted 
benefits against the burdens. We hold that, in so doing, 
the District Court applied the correct legal standard.
IV

Undue Burden—Admitting-Privileges Requirement

Turning to the lower [***40]  courts’ evaluation of the 
evidence, we first consider the admitting-privileges 
requirement. Before the enactment of H. B. 2, doctors 
who provided abortions were required to “have admitting 
privileges or have a working arrangement with a 
physician(s) who has admitting privileges at a local 
hospital in order to ensure the necessary back up for 
medical complications.” Tex. Admin. Code, tit. 25, 
§139.56 (2009) (emphasis added). The new law 
changed this requirement by requiring that a “physician 
performing or inducing an abortion . . . must, on the date 
the abortion is performed or induced, have active 
admitting privileges at a hospital that . . . is located not 
further than 30 miles from the location at which the 
abortion is performed or induced.” Tex. Health & Safety 
Code Ann. §171.0031(a). The District Court held that 
the legislative change imposed an “undue  [*2311]  
burden” on a woman’s right to have an abortion. We 
conclude that there is adequate legal and factual 
support for the District Court’s conclusion.
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The purpose of the admitting-privileges requirement is 
to help ensure that women have easy access to a 
hospital should complications arise  [**687]  during an 
abortion procedure. Brief for Respondents 32-37. But 
the District Court found that it brought about no such 
health-related [***41]  benefit. The court found that “[t]he 
great weight of evidence demonstrates that, before the 
act’s passage, abortion in Texas was extremely safe 
with particularly low rates of serious complications and 
virtually no deaths occurring on account of the 
procedure.” 46 F. Supp. 3d, at 684. Thus, there was no 
significant health-related problem that the new law 
helped to cure.

The evidence upon which the court based this 
conclusion included, among other things:

• A collection of at least five peer-reviewed studies on 
abortion complications in the first trimester, showing that 
the highest rate of major complications—including those 
complications requiring hospital admission—was less 
than one-quarter of 1%. See App. 269-270.

•Figures in three peer-reviewed studies showing that the 
highest complication rate found for the much rarer 
second trimester abortion was less than one-half of 1% 
(0.45% or about 1 out of about 200). Id., at 270.

•Expert testimony to the effect that complications rarely 
require hospital admission, much less immediate 
transfer to a hospital from an outpatient clinic. Id., at 
266-267 (citing a study of complications occurring within 
six weeks after 54,911 abortions that had been paid for 
by the fee-for-service California Medicaid [***42]  
Program finding that the incidence of complications was 
2.1%, the incidence of complications requiring hospital 
admission was 0.23%, and that of the 54,911 abortion 
patients included in the study, only 15 required 
immediate transfer to the hospital on the day of the 
abortion).

• Expert testimony stating that “it is extremely unlikely 
that a patient will experience a serious complication at 
the clinic that requires emergent hospitalization” and “in 
the rare case in which [one does], the quality of care 
that the patient receives is not affected by whether the 
abortion provider has admitting privileges at the 
hospital.” Id., at 381.

• Expert testimony stating that in respect to surgical 
abortion patients who do suffer complications requiring 
hospitalization, most of these complications occur in the 
days after the abortion, not on the spot. See id., at 382; 
see also id., at 267.

• Expert testimony stating that a delay before the onset 
of complications is also expected for medical abortions, 
as “abortifacient drugs take time to exert their effects, 
and thus the abortion itself almost always occurs after 
the patient has left the abortion facility.” Id., at 278.

• Some experts added that, if a patient needs a hospital 
in the day [***43]  or week following her abortion, she will 
likely seek medical attention at the hospital nearest her 
home. See, e.g., id., at 153.

We have found nothing in Texas’ record evidence that 
shows that, compared to prior law (which required a 
“working arrangement” with a doctor with admitting 
privileges), the new law advanced Texas’ legitimate 
interest in protecting women’s health.

We add that, when directly asked at oral argument 
whether Texas knew of a single instance in which the 
new  [**688]  requirement would have helped even one 
woman obtain better treatment, Texas admitted that 
 [*2312]  there was no evidence in the record of such a 
case. See Tr. of Oral Arg. 47. This answer is consistent 
with the findings of the other Federal District Courts that 
have considered the health benefits of other States’ 
similar admitting-privileges laws. See Planned 
Parenthood of Wis., Inc. v. Van Hollen, 94 F. Supp. 3d 
949, 953 (WD Wis. 2015), aff’d sub nom. Planned 
Parenthood of Wis., Inc. v. Schimel, 806 F. 3d 908 (CA7 
2015); Planned Parenthood Southeast, Inc. v. Strange, 
33 F. Supp. 3d 1330, 1378 (MD Ala. 2014).

At the same time, the record evidence indicates that the 
admitting-privileges requirement places a “substantial 
obstacle in the path of a woman’s choice.” Casey, 505 
U.S., at 877, 112 S. Ct. 2791, 120 L. Ed. 2d 674 
(plurality opinion). The District Court found, as of the 
time the admitting-privileges requirement began to be 
enforced, the number of facilities providing abortions 
dropped in half, from about 40 to about 20. [***44]  46 F. 
Supp. 3d, at 681. Eight abortion clinics closed in the 
months leading up to the requirement’s effective date. 
See App. 229-230; cf. Brief for Planned Parenthood 
Federation of America et al. as Amici Curiae 14 (noting 
that abortion facilities in Waco, San Angelo, and 
Midland no longer operate because Planned 
Parenthood is “unable to find local physicians in those 
communities with privileges who are willing to provide 
abortions due to the size of those communities and the 
hostility that abortion providers face”). Eleven more 
closed on the day the admitting-privileges requirement 
took effect. See App. 229-230; Tr. of Oral Arg. 58.
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Other evidence helps to explain why the new 
requirement led to the closure of clinics. We read that 
other evidence in light of a brief filed in this Court by the 
Society of Hospital Medicine. That brief describes the 
undisputed general fact that “hospitals often condition 
admitting privileges on reaching a certain number of 
admissions per year.” Brief for Society of Hospital 
Medicine et al. as Amici Curiae 11. Returning to the 
District Court record, we note that, in direct testimony, 
the president of Nova Health Systems, implicitly relying 
on this general fact, pointed out that [***45]  it would be 
difficult for doctors regularly performing abortions at the 
El Paso clinic to obtain admitting privileges at nearby 
hospitals because “[d]uring the past 10 years, over 
17,000 abortion procedures were performed at the El 
Paso clinic [and n]ot a single one of those patients had 
to be transferred to a hospital for emergency treatment, 
much less admitted to the hospital.” App. 730. In a word, 
doctors would be unable to maintain admitting privileges 
or obtain those privileges for the future, because the fact 
that abortions are so safe meant that providers were 
unlikely to have any patients to admit.

Other amicus briefs filed here set forth without dispute 
other common prerequisites to obtaining admitting 
privileges that have nothing to do with ability to perform 
medical procedures. See Brief for Medical Staff 
Professionals as Amici Curiae 20-25 (listing, for 
example, requirements that an applicant has treated a 
high number of patients in the hospital setting in the 
past year, clinical data requirements, residency 
requirements, and other discretionary factors); see also 
Brief for American College of Obstetricians and 
Gynecologists et al. as [**689]  Amici Curiae 16 (ACOG 
Brief) (“[S]ome academic hospitals [***46]  will only allow 
medical staff membership for clinicians who also . . . 
accept faculty appointments”). Again, returning to the 
District Court record, we note that Dr. Lynn of the 
McAllen clinic, a veteran obstetrics and gynecology 
doctor who estimates that he has delivered over 15,000 
babies in his 38 years in practice was unable to get 
admitting privileges at any of the seven hospitals within 
30 miles of his clinic. App. 390-394. He was refused 
 [*2313]  admitting privileges at a nearby hospital for 
reasons, as the hospital wrote, “not based on clinical 
competence considerations.” Id., at 393-394 (emphasis 
deleted). The admitting-privileges requirement does not 
serve any relevant credentialing function.

In our view, the record contains sufficient evidence that 
the admitting-privileges requirement led to the closure of 
half of Texas’ clinics, or thereabouts. Those closures 
meant fewer doctors, longer waiting times, and 

increased crowding. Record evidence also supports the 
finding that after the admitting-privileges provision went 
into effect, the “number of women of reproductive age 
living in a county . . . more than 150 miles from a 
provider increased from approximately 86,000 to 
400,000 . . . and the number [***47]  of women living in a 
county more than 200 miles from a provider from 
approximately 10,000 to 290,000.” 46 F. Supp. 3d, at 
681. We recognize that increased driving distances do 
not always constitute an “undue burden.” See Casey, 
505 U.S., at 885-887, 112 S. Ct. 2791, 120 L. Ed. 2d 
674 (joint opinion of O’Connor, KENNEDY, and Souter, 
JJ.). But here, those increases are but one additional 
burden, which, when taken together with others that the 
closings brought about, and when viewed in light of the 
virtual absence of any health benefit, lead us to 
conclude that the record adequately supports the 
District Court’s “undue burden” conclusion. Cf. id., at 
895, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (opinion of the 
Court) (finding burden “undue” when requirement places 
“substantial obstacle to a woman’s choice” in “a large 
fraction of the cases in which” it “is relevant”).

The dissent’s only argument why these clinic closures, 
as well as the ones discussed in Part V, infra, may not 
have imposed an undue burden is this: Although “H. B. 
2 caused the closure of some clinics,” post, at 26 
(emphasis added), other clinics may have closed for 
other reasons (so we should not “actually count” the 
burdens resulting from those closures against H. B. 2), 
post, at 30-31. But petitioners satisfied their burden to 
present evidence of causation [***48]  by presenting 
direct testimony as well as plausible inferences to be 
drawn from the timing of the clinic closures. App. 182-
183, 228-231. The District Court credited that evidence 
and concluded from it that H. B. 2 in fact led to the clinic 
closures. 46 F. Supp. 3d, at 680-681. The dissent’s 
speculation that perhaps other evidence, not presented 
at trial or credited by the District Court, might have 
shown that some clinics closed for unrelated reasons 
does not provide sufficient ground to disturb the District 
Court’s factual finding on that issue.

In the same breath, the dissent suggests that one 
benefit of H. B. 2’s requirements would be that they 
might “force unsafe facilities to shut  [**690]  down.” 
Post, at 26. To support that assertion, the dissent points 
to the Kermit Gosnell scandal. Gosnell, a physician in 
Pennsylvania, was convicted of first-degree murder and 
manslaughter. He “staffed his facility with unlicensed 
and indifferent workers, and then let them practice 
medicine unsupervised” and had “[d]irty facilities; 
unsanitary instruments; an absence of functioning 

136 S. Ct. 2292, *2312; 195 L. Ed. 2d 665, **688; 2016 U.S. LEXIS 4063, ***44



Page 17 of 47

 

monitoring and resuscitation equipment; the use of 
cheap, but dangerous, drugs; illegal procedures; and 
inadequate emergency access for when things 
inevitably went [***49]  wrong.” Report of Grand Jury in 
No. 0009901-2008 (1st Jud. Dist. Pa., Jan. 14, 2011), p. 
24, online at http://www.phila.gov/districtattorney/ 
pdfs/grandjurywomensmedical.pdf (as last visited June 
27, 2016). Gosnell’s behavior was terribly wrong. But 
there is no reason to believe that an extra layer of 
regulation would have affected that behavior. 
Determined wrongdoers, already ignoring existing 
statutes and safety measures, are unlikely to be 
convinced  [*2314]  to adopt safe practices by a new 
overlay of regulations. Regardless, Gosnell’s deplorable 
crimes could escape detection only because his facility 
went uninspected for more than 15 years. Id., at 20. 
Pre-existing Texas law already contained numerous 
detailed regulations covering abortion facilities, including 
a requirement that facilities be inspected at least 
annually. See infra, at 28 (describing those regulations). 
The record contains nothing to suggest that H. B. 2 
would be more effective than pre-existing Texas law at 
deterring wrongdoers like Gosnell from criminal 
behavior.
V

Undue Burden—Surgical-Center Requirement

The second challenged provision of Texas’ new law sets 
forth the surgical-center requirement. Prior to enactment 
of the new requirement, Texas law required abortion 
facilities [***50]  to meet a host of health and safety 
requirements. Under those pre-existing laws, facilities 
were subject to annual reporting and recordkeeping 
requirements, see Tex. Admin. Code, tit. 25, §§139.4, 
139.5, 139.55, 139.58; a quality assurance program, 
see §139.8; personnel policies and staffing 
requirements, see §§139.43, 139.46; physical and 
environmental requirements, see §139.48; infection 
control standards, see §139.49; disclosure 
requirements, see §139.50; patient-rights standards, 
see §139.51; and medical- and clinical-services 
standards, see §139.53, including anesthesia 
standards, see §139.59. These requirements are 
policed by random and announced inspections, at least 
annually, see §§139.23, 139.31; Tex. Health & Safety 
Code Ann. §245.006(a) (West 2010), as well as 
administrative penalties, injunctions, civil penalties, and 
criminal penalties for certain violations, see Tex. Admin. 
Code, tit. 25, §139.33; Tex. Health & Safety Code Ann. 
§245.011 (criminal penalties for certain reporting 
violations).

H. B. 2 added the requirement that an “abortion facility” 
meet the “minimum standards . . . for ambulatory 
surgical centers” under Texas law. §245.010(a) (West 
Cum. Supp. 2015). The surgical-center regulations 
include, among other things, detailed specifications 
relating to the size of the nursing staff, building 
dimensions,  [**691]  and other building requirements. 
The nursing staff must comprise at least “an adequate 
number of [registered [***51]  nurses] on duty to meet 
the following minimum staff requirements: director of the 
department (or designee), and supervisory and staff 
personnel for each service area to assure the immediate 
availability of [a registered nurse] for emergency care or 
for any patient when needed,” Tex. Admin. Code, tit. 25, 
§135.15(a)(3) (2016), as well as “a second individual on 
duty on the premises who is trained and currently 
certified in basic cardiac life support until all patients 
have been discharged from the facility” for facilities that 
provide moderate sedation, such as most abortion 
facilities, §135.15(b)(2)(A). Facilities must include a full 
surgical suite with an operating room that has “a clear 
floor area of at least 240 square feet” in which “[t]he 
minimum clear dimension between built-in cabinets, 
counters, and shelves shall be 14 feet.” 
§135.52(d)(15)(A). There must be a preoperative patient 
holding room and a postoperative recovery suite. The 
former “shall be provided and arranged in a one-way 
traffic pattern so that patients entering from outside the 
surgical suite can change, gown, and move directly into 
the restricted corridor of the surgical suite,” 
§135.52(d)(10)(A), and the latter “shall be arranged to 
provide a one-way traffic pattern from the restricted 
surgical corridor [***52]  to the postoperative recovery 
suite, and  [*2315]  then to the extended observation 
rooms or discharge,” §135.52(d)(9)(A). Surgical centers 
must meet numerous other spatial requirements, see 
generally §135.52, including specific corridor widths, 
§135.52(e)(1)(B)(iii). Surgical centers must also have an 
advanced heating, ventilation, and air conditioning 
system, §135.52(g)(5), and must satisfy particular piping 
system and plumbing requirements, §135.52(h). Dozens 
of other sections list additional requirements that apply 
to surgical centers. See generally §§135.1-135.56.

There is considerable evidence in the record supporting 
the District Court’s findings indicating that the statutory 
provision requiring all abortion facilities to meet all 
surgical-center standards does not benefit patients and 
is not necessary. The District Court found that “risks are 
not appreciably lowered for patients who undergo 
abortions at ambulatory surgical centers as compared to 
nonsurgical-center facilities.” 46 F. Supp. 3d, at 684. 
The court added that women “will not obtain better care 
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or experience more frequent positive outcomes at an 
ambulatory surgical center as compared to a previously 
licensed facility.” Ibid. And these findings are well 
supported.

The record makes clear that the surgical-center 
requirement provides [***53]  no benefit when 
complications arise in the context of an abortion 
produced through medication. That is because, in such 
a case, complications would almost always arise only 
after the patient has left the facility. See supra, at 23; 
App. 278. The record also contains evidence indicating 
that abortions taking place in an abortion facility are 
safe—indeed, safer than numerous procedures that 
take place outside hospitals and to which Texas does 
not apply its surgical-center requirements. See, e.g., id., 
at 223-224, 254, 275-279. The total number of deaths in 
Texas from abortions was five in the period from 2001 to 
2012, or about  [**692]  one every two years (that is to 
say, one out of about 120,000 to 144,000 abortions). Id., 
at 272. Nationwide, childbirth is 14 times more likely 
than abortion to result in death, ibid., but Texas law 
allows a midwife to oversee childbirth in the patient’s 
own home. Colonoscopy, a procedure that typically 
takes place outside a hospital (or surgical center) 
setting, has a mortality rate 10 times higher than an 
abortion. Id., at 276-277; see ACOG Brief 15 (the 
mortality rate for liposuction, another outpatient 
procedure, is 28 times higher than the mortality rate for 
abortion). Medical treatment after an incomplete 
miscarriage [***54]  often involves a procedure identical 
to that involved in a nonmedical abortion, but it often 
takes place outside a hospital or surgical center. App. 
254; see ACOG Brief 14 (same). And Texas partly or 
wholly grandfathers (or waives in whole or in part the 
surgical-center requirement for) about two-thirds of the 
facilities to which the surgical-center standards apply. 
But it neither grandfathers nor provides waivers for any 
of the facilities that perform abortions. 46 F. Supp. 3d, at 
680-681; see App. 184. These facts indicate that the 
surgical-center provision imposes “a requirement that 
simply is not based on differences” between abortion 
and other surgical procedures “that are reasonably 
related to” preserving women’s health, the asserted 
“purpos[e] of the Act in which it is found.” Doe, 410 U.S., 
at 194, 93 S. Ct. 739, 35 L. Ed. 2d 201 (quoting Morey 
v. Doud, 354 U.S. 457, 465, 77 S. Ct. 1344, 1 L. Ed. 2d 
1485 (1957); internal quotation marks omitted).

Moreover, many surgical-center requirements are 
inappropriate as applied to surgical abortions. Requiring 
scrub facilities; maintaining a one-way traffic pattern 
through the facility; having ceiling, wall, and floor 

finishes; separating soiled utility and sterilization rooms; 
and regulating air  [*2316]  pressure, filtration, and 
humidity control can help reduce infection where doctors 
conduct procedures [***55]  that penetrate the skin. App. 
304. But abortions typically involve either the 
administration of medicines or procedures performed 
through the natural opening of the birth canal, which is 
itself not sterile. See id., at 302-303. Nor do provisions 
designed to safeguard heavily sedated patients (unable 
to help themselves) during fire emergencies, see Tex. 
Admin. Code, tit. 25, §135.41; App. 304, provide any 
help to abortion patients, as abortion facilities do not use 
general anesthesia or deep sedation, id., at 304-305. 
Further, since the few instances in which serious 
complications do arise following an abortion almost 
always require hospitalization, not treatment at a 
surgical center, id., at 255-256, surgical-center 
standards will not help in those instances either.

The upshot is that this record evidence, along with the 
absence of any evidence to the contrary, provides 
ample support for the District Court’s conclusion that 
“[m]any of the building standards mandated by the act 
and its implementing rules have such a tangential 
relationship to patient safety in the context of abortion 
as to be nearly arbitrary.” 46 F. Supp. 3d, at 684. That 
conclusion, along with the supporting evidence, 
provides sufficient support for the more general 
conclusion that the surgical-center requirement [***56]  
“will not [provide] better care or . . . more frequent 
positive outcomes.” Ibid. The record evidence thus 
supports the ultimate legal conclusion [**693]  that the 
surgical-center requirement is not necessary.

At the same time, the record provides adequate 
evidentiary support for the District Court’s conclusion 
that the surgical-center requirement places a substantial 
obstacle in the path of women seeking an abortion. The 
parties stipulated that the requirement would further 
reduce the number of abortion facilities available to 
seven or eight facilities, located in Houston, Austin, San 
Antonio, and Dallas/Fort Worth. See App. 182-183. In 
the District Court’s view, the proposition that these 
“seven or eight providers could meet the demand of the 
entire State stretches credulity.” 46 F. Supp. 3d, at 682. 
We take this statement as a finding that these few 
facilities could not “meet” that “demand.”

The Court of Appeals held that this finding was “clearly 
erroneous.” 790 F. 3d, at 590. It wrote that the finding 
rested upon the “‘ipse dixit’” of one expert, Dr. 
Grossman, and that there was no evidence that the 
current surgical centers (i.e., the seven or eight) are 
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operating at full capacity or could not increase capacity. 
Ibid. Unlike the [***57]  Court of Appeals, however, we 
hold that the record provides adequate support for the 
District Court’s finding.

For one thing, the record contains charts and oral 
testimony by Dr. Grossman, who said that, as a result of 
the surgical-center requirement, the number of abortions 
that the clinics would have to provide would rise from 
“‘14,000 abortions annually’” to “‘60,000 to 70,000’”—an 
increase by a factor of about five. Id., at 589-590. The 
District Court credited Dr. Grossman as an expert 
witness. See 46 F. Supp. 3d, at 678-679, n. 1; id., at 
681, n. 4 (finding “indicia of reliability” in Dr. Grossman’s 
conclusions). HN13 The Federal Rules of Evidence 
state that an expert may testify in the “form of an 
opinion” as long as that opinion rests upon “sufficient 
facts or data” and “reliable principles and methods.” 
Rule 702. In this case Dr. Grossman’s opinion rested 
upon his participation, along with other university 
researchers, in research that tracked “the number of 
open facilities providing abortion care in the state by . . . 
requesting information from the Texas Department of 
State Health Services . . . [, t]hrough interviews  [*2317]  
with clinic staff[,] and review of publicly available 
information.” App. 227. The District Court acted within 
its legal authority [***58]  in determining that Dr. 
Grossman’s testimony was admissible. See Fed. Rule 
Evid. 702; see also Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 589, 113 S. Ct. 
2786, 125 L. Ed. 2d 469 (1993) (HN14 “[U]nder the 
Rules the trial judge must ensure that any and all 
[expert] evidence admitted is not only relevant, but 
reliable”); 29 C. Wright & V. Gold, Federal Practice and 
Procedure: Evidence §6266, p. 302 (2016) (“Rule 702 
impose[s] on the trial judge additional responsibility to 
determine whether that [expert] testimony is likely to 
promote accurate factfinding”).

For another thing, common sense suggests that, more 
often than not, a physical facility that satisfies a certain 
physical demand will not be able to meet five times that 
demand without expanding or otherwise incurring 
significant costs. Suppose that we know only that a 
certain grocery store serves 200 customers per week, 
that a certain apartment building provides  [**694]  
apartments for 200 families, that a certain train station 
welcomes 200 trains per day. While it is conceivable 
that the store, the apartment building, or the train station 
could just as easily provide for 1,000 customers, 
families, or trains at no significant additional cost, 
crowding, or delay, most of us would find this possibility 
highly improbable. The dissent takes issue with this 

general, intuitive point by [***59]  arguing that many 
places operate below capacity and that in any event, 
facilities could simply hire additional providers. See 
post, at 32. We disagree that, according to common 
sense, medical facilities, well known for their wait times, 
operate below capacity as a general matter. And the 
fact that so many facilities were forced to close by the 
admitting-privileges requirement means that hiring more 
physicians would not be quite as simple as the dissent 
suggests. HN15 Courts are free to base their findings on 
commonsense inferences drawn from the evidence. And 
that is what the District Court did here.

The dissent now seeks to discredit Dr. Grossman by 
pointing out that a preliminary prediction he made in his 
testimony in Abbott about the effect of the admitting-
privileges requirement on capacity was not borne out 
after that provision went into effect. See post, at 31, n. 
22. If every expert who overestimated or 
underestimated any figure could not be credited, courts 
would struggle to find expert assistance. 
Moreover,HN16  making a hypothesis—and then 
attempting to verify that hypothesis with further studies, 
as Dr. Grossman did—is not irresponsible. It is an 
essential element of the scientific [***60]  method. The 
District Court’s decision to credit Dr. Grossman’s 
testimony was sound, particularly given that Texas 
provided no credible experts to rebut it. See 46 F. Supp. 
3d, at 680, n. 3 (declining to credit Texas’ expert 
witnesses, in part because Vincent Rue, a nonphysician 
consultant for Texas, had exercised “considerable 
editorial and discretionary control over the contents of 
the experts’ reports”).

Texas suggests that the seven or eight remaining clinics 
could expand sufficiently to provide abortions for the 
60,000 to 72,000 Texas women who sought them each 
year. Because petitioners had satisfied their burden, the 
obligation was on Texas, if it could, to present evidence 
rebutting that issue to the District Court. Texas admitted 
that it presented no such evidence. Tr. of Oral Arg. 46. 
Instead, Texas argued before this Court that one new 
clinic now serves 9,000 women annually. Ibid. In 
addition to being outside the record, that example is not 
representative. The clinic to which Texas referred 
apparently cost $26 million to construct—a fact  [*2318]  
that even more clearly demonstrates that requiring 
seven or eight clinics to serve five times their usual 
number of patients does indeed represent an undue 
burden on [***61]  abortion access. See Planned 
Parenthood Debuts New Building: Its $26 Million Center 
in Houston is Largest of Its Kind in U.S., Houston 
Chronicle, May 21, 2010, p. B1.

136 S. Ct. 2292, *2316; 195 L. Ed. 2d 665, **693; 2016 U.S. LEXIS 4063, ***56



Page 20 of 47

 

Attempting to provide the evidence that Texas did not, 
the dissent points to an exhibit submitted in Abbott 
showing that three Texas surgical centers, two in Dallas 
as well as the $26-million facility in Houston, are each 
capable of serving an average of 7,000 patients per 
year. See post, at  [**695]  33-35. That “average” is 
misleading. In addition to including the Houston clinic, 
which does not represent most facilities, it is 
underinclusive. It ignores the evidence as to the Whole 
Woman’s Health surgical-center facility in San Antonio, 
the capacity of which is described as “severely limited.” 
The exhibit does nothing to rebut the commonsense 
inference that the dramatic decline in the number of 
available facilities will cause a shortfall in capacity 
should H. B. 2 go into effect. And facilities that were still 
operating after the effective date of the admitting-
privileges provision were not able to accommodate 
increased demand. See App. 238; Tr. of Oral Arg. 30-
31; Brief for National Abortion Federation et al. as Amici 
Curiae [***62]  17-20 (citing clinics’ experiences since 
the admitting-privileges requirement went into effect of 
3-week wait times, staff burnout, and waiting rooms so 
full, patients had to sit on the floor or wait outside).

More fundamentally, in the face of no threat to women’s 
health, Texas seeks to force women to travel long 
distances to get abortions in crammed-to-capacity 
superfacilities. Patients seeking these services are less 
likely to get the kind of individualized attention, serious 
conversation, and emotional support that doctors at less 
taxed facilities may have offered. Healthcare facilities 
and medical professionals are not fungible commodities. 
Surgical centers attempting to accommodate sudden, 
vastly increased demand, see 46 F. Supp. 3d, at 682, 
may find that quality of care declines. Another 
commonsense inference that the District Court made is 
that these effects would be harmful to, not supportive of, 
women’s health. See id., at 682-683.

Finally, the District Court found that the costs that a 
currently licensed abortion facility would have to incur to 
meet the surgical-center requirements were 
considerable, ranging from $1 million per facility (for 
facilities with adequate space) to $3 million per facility 
(where [***63]  additional land must be purchased). Id., 
at 682. This evidence supports the conclusion that more 
surgical centers will not soon fill the gap when licensed 
facilities are forced to close.

We agree with the District Court that the surgical-center 
requirement, like the admitting-privileges requirement, 
provides few, if any, health benefits for women, poses a 
substantial obstacle to women seeking abortions, and 

constitutes an “undue burden” on their constitutional 
right to do so.
VI

We consider three additional arguments that Texas 
makes and deem none persuasive.

First, Texas argues that facial invalidation of both 
challenged provisions is precluded by H. B. 2’s 
severability clause. See Brief for Respondents 50-52. 
The severability clause says that “every provision, 
section, subsection, sentence, clause, phrase, or word 
in this Act, and every application of the provision in this 
Act, are severable from each other.” H. B. 2,  [*2319]  
§10(b), App. to Pet. for Cert. 200a. It further provides 
that if “any application of any provision in this Act to any 
person, group of persons, or circumstances is found by 
a court to be invalid, the remaining applications of that 
provision to all other persons and circumstances 
shall [***64]  be severed  [**696]  and may not be 
affected.” Ibid. That language, Texas argues, means 
that facial invalidation of parts of the statute is not an 
option; instead, it says, the severability clause mandates 
a more narrowly tailored judicial remedy. But the 
challenged provisions of H. B. 2 close most of the 
abortion facilities in Texas and place added stress on 
those facilities able to remain open. They vastly 
increase the obstacles confronting women seeking 
abortions in Texas without providing any benefit to 
women’s health capable of withstanding any meaningful 
scrutiny. The provisions are unconstitutional on their 
face: Including a severability provision in the law does 
not change that conclusion.

HN17 Severability clauses, it is true, do express the 
enacting legislature’s preference for a narrow judicial 
remedy. As a general matter, we attempt to honor that 
preference. But our cases have never required us to 
proceed application by conceivable application when 
confronted with a facially unconstitutional statutory 
provision. “We have held that a severability clause is an 
aid merely; not an inexorable command.” Reno v. 
ACLU, 521 U.S. 844, 884-885, n. 49, 117 S. Ct. 2329, 
138 L. Ed. 2d 874 (1997) (internal quotation marks 
omitted). Indeed, if a severability clause could impose 
such a [***65]  requirement on courts, legislatures would 
easily be able to insulate unconstitutional statutes from 
most facial review. See ibid. (“It would certainly be 
dangerous if the legislature could set a net large enough 
to catch all possible offenders, and leave it to the courts 
to step inside and say who could be rightfully detained, 
and who should be set at large. This would, to some 
extent, substitute the judicial for the legislative 

136 S. Ct. 2292, *2318; 195 L. Ed. 2d 665, **694; 2016 U.S. LEXIS 4063, ***61



Page 21 of 47

 

department of the government” (internal quotation 
marks omitted)). A severability clause is not grounds for 
a court to “devise a judicial remedy that . . . entail[s] 
quintessentially legislative work.” Ayotte v. Planned 
Parenthood of Northern New Eng., 546 U.S. 320, 329, 
126 S. Ct. 961, 163 L. Ed. 2d 812 (2006). Such an 
approach would inflict enormous costs on both courts 
and litigants, who would be required to proceed in this 
manner whenever a single application of a law might be 
valid. We reject Texas’ invitation to pave the way for 
legislatures to immunize their statutes from facial 
review.

Texas similarly argues that instead of finding the entire 
surgical-center provision unconstitutional, we should 
invalidate (as applied to abortion clinics) only those 
specific surgical-center regulations that unduly burden 
the pro-vision of abortions, while leaving in place other 
surgical-center [***66]  regulations (for example, the 
reader could pick any of the various examples provided 
by the dissent, see post, at 42-43). See Brief for 
Respondents 52-53. As we have explained, HN18 
Texas’ attempt to broadly draft a requirement to sever 
“applications” does not require us to proceed in 
piecemeal fashion when we have found the statutory 
provisions at issue facially unconstitutional.

Nor is that approach to the regulations even required by 
H. B. 2 itself. The statute was meant to require abortion 
facilities to meet the integrated surgical-center 
standards—not some subset thereof. The severability 
clause refers to severing applications of words and 
phrases in the Act, such as the surgical-center 
requirement as a whole. See H. B. 2, [**697]  §4, App. to 
Pet. for Cert. 194a. It does not say that courts should go 
through the individual components  [*2320]  of the 
different, surgical-center statute, let alone the individual 
regulations governing surgical centers to see whether 
those requirements are severable from each other as 
applied to abortion facilities. Facilities subject to some 
subset of those regulations do not qualify as surgical 
centers. And the risk of harm caused by inconsistent 
application of only a fraction [***67]  of interconnected 
regulations counsels against doing so.

Second, Texas claims that the provisions at issue here 
do not impose a substantial obstacle because the 
women affected by those laws are not a “large fraction” 
of Texan women “of reproductive age,” which Texas 
reads Casey to have required. See Brief for 
Respondents 45, 48. But HN19 Casey used the 
language “large fraction” to refer to “a large fraction of 
cases in which [the provision at issue] is relevant,” a 

class narrower than “all women,” “pregnant women,” or 
even “the class of women seeking abortions identified 
by the State.” 505 U.S., at 894-895, 112 S. Ct. 2791, 
120 L. Ed. 2d 674 (opinion of the Court) (emphasis 
added). Here, as in Casey, the relevant denominator is 
“those [women] for whom [the provision] is an actual 
rather than an irrelevant restriction.” Id., at 895, 112 S. 
Ct. 2791, 120 L. Ed. 2d 674.

Third, Texas looks for support to Simopoulos v. Virginia, 
462 U.S. 506, 103 S. Ct. 2532, 76 L. Ed. 2d 755 (1983), 
a case in which this Court upheld a surgical-center 
requirement as applied to second-trimester abortions. 
This case, however, unlike Simopoulos, involves 
restrictions applicable to all abortions, not simply to 
those that take place during the second trimester. Most 
abortions in Texas occur in the first trimester, not the 
second. App. 236. More importantly, HN20 in Casey we 
discarded the trimester [***68]  framework, and we now 
use “viability” as the relevant point at which a State may 
begin limiting women’s access to abortion for reasons 
unrelated to maternal health. 505 U.S., at 878, 112 S. 
Ct. 2791, 120 L. Ed. 2d 674 (plurality opinion). Because 
the second trimester includes time that is both 
previability and postviability, Simopoulos cannot provide 
clear guidance. Further, the Court in Simopoulos found 
that the petitioner in that case, unlike petitioners here, 
had waived any argument that the regulation did not 
significantly help protect women’s health. 462 U.S., at 
517, 103, S. Ct. 2532, 76 L. Ed. 2d 755.
***

For these reasons the judgment of the Court of Appeals 
is reversed, and the case is remanded for further 
proceedings consistent with this opinion.

It is so ordered.

Concur by: GINSBURG

Concur

JUSTICE GINSBURG, concurring.

The Texas law called H. B. 2 inevitably will reduce the 
number of clinics and doctors allowed to provide 
abortion services. Texas argues that H. B. 2’s 
restrictions are constitutional because they protect the 
health of women who experience complications from 
abortions. In truth, “complications from an abortion are 
both rare and rarely dangerous.” Planned Parenthood of 
Wis., Inc. v. Schimel, 806 F. 3d 908, 912 [**698]  (CA7 
2015). See Brief for American College of Obstetricians 
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and Gynecologists et al. as Amici Curiae 6-10 
(collecting studies and concluding “[a]bortion is 
one [***69]  of the safest medical procedures performed 
in the United States”); Brief for Social Science 
Researchers as Amici Curiae 5-9 (compiling studies that 
show “[c]omplication rates from abortion are very low”). 
Many medical procedures, including childbirth, are far 
more dangerous to patients, yet are not subject to 
ambulatory-surgical-center or hospital admitting-
privileges requirements. See ante, at 31; Planned 
Parenthood of Wis., 806 F. 3d, at 921-922. See also 
Brief for Social Science Researchers 9-11 (comparing 
statistics on  [*2321]  risks for abortion with 
tonsillectomy, colonoscopy, and in-office dental 
surgery); Brief for American Civil Liberties Union et al. 
as Amici Curiae 7 (all District Courts to consider 
admitting-privileges requirements found abortion “is at 
least as safe as other medical procedures routinely 
performed in outpatient settings”). Given those realities, 
it is beyond rational belief that H. B. 2 could genuinely 
protect the health of women, and certain that the law 
“would simply make it more difficult for them to obtain 
abortions.” Planned Parenthood of Wis., 806 F. 3d, at 
910. When a State severely limits access to safe and 
legal procedures, women in desperate circumstances 
may resort to unlicensed rogue practitioners, faute de 
mieux, at great risk to their health and safety. [***70]  
See Brief for Ten Pennsylvania Abortion Care Providers 
as Amici Curiae 17-22. So long as this Court adheres to 
Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 
147 (1973), and Planned Parenthood of Southeastern 
Pa. v. Casey, 505 U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 
2d 674 (1992), Targeted Regulation of Abortion 
Providers laws like H. B. 2 that “do little or nothing for 
health, but rather strew impediments to abortion,” 
Planned Parenthood of Wis., 806 F. 3d, at 921, cannot 
survive judicial inspection.

Dissent by: THOMAS; ALITO

Dissent

JUSTICE THOMAS, dissenting.

Today the Court strikes down two state statutory 
provisions in all of their applications, at the behest of 
abortion clinics and doctors. That decision exemplifies 
the Court’s troubling tendency “to bend the rules when 
any effort to limit abortion, or even to speak in 
opposition to abortion, is at issue.” Stenberg v. Carhart, 
530 U.S. 914, 954, 120 S. Ct. 2597, 147 L. Ed. 2d 743 
(2000) (Scalia, J., dissenting). As JUSTICE ALITO 

observes, see post (dissenting opinion), today’s 
decision creates an abortion exception to ordinary rules 
of res judicata, ignores compelling evidence that Texas’ 
law imposes no unconstitutional burden, and disregards 
basic principles of the severability doctrine. I write 
separately to emphasize how today’s decision 
perpetuates the Court’s habit of applying different rules 
to different constitutional rights—especially the putative 
right to abortion.

To begin, the very existence of this suit is a 
jurisprudential [***71]  oddity. Ordinarily, plaintiffs cannot 
file suits to vindicate the constitutional rights of others. 
But the Court employs a different approach to rights that 
it favors. So in this case and many others, the Court has 
erroneously allowed doctors and clinics to vicariously 
vindicate the putative constitutional right of women 
seeking abortions.

This case also underscores the Court’s increasingly 
common practice  [**699]  of invoking a given level of 
scrutiny—here, the abortion-specific undue burden 
standard—while applying a different standard of review 
entirely. What-ever scrutiny the majority applies to 
Texas’ law, it bears little resemblance to the undue-
burden test the Court articulated in Planned Parenthood 
of Southeastern Pa. v. Casey, 505 U.S. 833, 112 S. Ct. 
2791, 120 L. Ed. 2d 674 (1992), and its successors. 
Instead, the majority eviscerates important features of 
that test to return to a regime like the one that Casey 
repudiated.

Ultimately, this case shows why the Court never should 
have bent the rules for favored rights in the first place. 
Our law is now so riddled with special exceptions for 
special rights that our decisions deliver neither predict-
ability nor the promise of a judiciary bound by the rule of 
law.
I

This suit is possible only because the Court has allowed 
abortion clinics and [***72]  physicians to invoke a 
putative constitutional right that does not belong to 
them—a [*2322]  woman’s right to abortion. The Court’s 
third-party standing jurisprudence is no model of clarity. 
See Kowalski v. Tesmer, 543 U.S. 125, 135, 125 S. Ct. 
564, 160 L. Ed. 2d 519 (2004) (THOMAS, J., 
concurring). Driving this doctrinal confusion, the Court 
has shown a particular willingness to undercut 
restrictions on third-party standing when the right to 
abortion is at stake. And this case reveals a deeper flaw 
in straying from our normal rules: when the wrong party 
litigates a case, we end up resolving disputes that make 
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for bad law.

 For most of our Nation’s history, plaintiffs could not 
challenge a statute by asserting someone else’s 
constitutional rights. See ibid. This Court would “not 
listen to an objection made to the constitutionality of an 
act by a party whose rights it does not affect and who 
has therefore no interest in defeating it.” Clark v. Kansas 
City, 176 U.S. 114, 118, 20 S. Ct. 284, 44 L. Ed. 392 
(1900) (internal quotation marks omitted). And for good 
reason: “[C]ourts are not roving commissions assigned 
to pass judgment on the validity of the Nation’s laws.” 
Broadrick v. Oklahoma, 413 U.S. 601, 610-611, 93 S. 
Ct. 2908, 37 L. Ed. 2d 830 (1973).

In the 20th century, the Court began relaxing that rule. 
But even as the Court started to recognize exceptions 
for certain types of challenges, it stressed the strict 
limits of those exceptions. [***73]  A plaintiff could assert 
a third party’s rights, the Court said, but only if the 
plaintiff had a “close relation to the third party” and the 
third party faced a formidable “hindrance” to asserting 
his own rights. Powers v. Ohio, 499 U.S. 400, 411, 111 
S. Ct. 1364, 113 L. Ed. 2d 411 (1991); accord, Kowalski, 
supra, at 130-133, 125 S. Ct. 564, 160 L. Ed. 2d 519 
(similar).

Those limits broke down, however, because the Court 
has been “quite forgiving” in applying these standards to 
certain claims. Id., at 130, 125 S. Ct. 564, 160 L. Ed. 2d 
519. Some constitutional rights remained “personal 
rights which . . . may not be vicariously asserted.” 
Alderman v. United States, 394 U.S. 165, 174, 89 S. Ct. 
961, 22 L. Ed. 2d 176 (1969) (Fourth Amendment rights 
are purely personal); see Rakas v. Illinois, 439 U.S. 128, 
140, n. 8, 99 S. Ct. 421, 58 L. Ed. 2d 387 (1978) (so is 
the Fifth Amendment right against self-
incrimination). [**700]  But the Court has abandoned 
such limitations on other rights, producing serious 
anomalies across similar factual scenarios. Lawyers 
cannot vicariously assert potential clients’ Sixth 
Amendment rights because they lack any current, close 
relationship. Kowalski, supra, at 130-131, 125 S. Ct. 
564, 160 L. Ed. 2d 519. Yet litigants can assert potential 
jurors’ rights against race or sex discrimination in jury 
selection even when the litigants have never met 
potential jurors and do not share their race or sex. 
Powers, supra, at 410-416, 111 S. Ct. 1364, 113 L. Ed. 
2d 411; J. E. B. v. Alabama ex rel. T. B., 511 U.S. 127, 
129, 114 S. Ct. 1419, 128 L. Ed. 2d 89 (1994). And 
vendors can sue to invalidate state regulations 
implicating potential customers’ equal protection rights 
against sex discrimination. Craig v. Boren, 429 U.S. 

190, 194-197, 97 S. Ct. 451, 50 L. Ed. 2d 397 (1976) 
(striking down sex-based age restrictions [***74]  on 
purchasing beer).

Above all, the Court has been especially forgiving of 
third-party standing criteria for one particular category of 
cases: those involving the purported substantive due 
process right of a woman to abort her unborn child. In 
Singleton v. Wulff, 428 U.S. 106, 96 S. Ct. 2868, 49 L. 
Ed. 2d 826 (1976), a plurality of this Court fashioned a 
blanket rule allowing third-party standing in abortion 
cases. Id., at 118, 96 S. Ct. 2868, 49 L. Ed. 2d 826. “[I]t 
generally is appropriate,” said the Court, “to allow a 
physician to assert the rights of women patients as 
against governmental interference with the abortion 
decision.” Ibid. Yet the plurality conceded  [*2323]  that 
the traditional criteria for an exception to the third-party 
standing rule were not met. There are no 
“insurmountable” obstacles stopping women seeking 
abortions from asserting their own rights, the plurality 
admitted. Nor are there jurisdictional barriers. Roe v. 
Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147 
(1973), held that women seeking abortions fell into the 
mootness exception for cases “‘capable of repetition, yet 
seeking review,’” enabling them to sue after they 
terminated their pregnancies without showing that they 
intended to become pregnant and seek an abortion 
again. Id., at 12, 93 S. Ct. 705, 35 L. Ed. 2d 1475. Yet, 
since Singleton, the Court has unquestioningly accepted 
doctors’ and clinics’ vicarious assertion of the [***75]  
constitutional rights of hypothetical patients, even as 
women seeking abortions have successfully  [**701]  and 
repeatedly asserted their own rights before this Court. 1

1 Compare, e.g., Gonzales v. Carhart, 550 U.S. 124, 127 S. Ct. 
1610, 167 L. Ed. 2d 480 (2007), and Stenberg v. Carhart, 530 
U.S. 914, 120 S. Ct. 2597, 147 L. Ed. 2d 743 (2000); Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 851, 
112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992) (assuming that 
physicians and clinics can vicariously assert women’s right to 
abortion), with, e.g., Leavitt v. Jane L., 518 U.S. 137, 139, 116 
S. Ct. 2068, 135 L. Ed. 2d 443 (1996) (per curiam); Hodgson 
v. Minnesota, 497 U.S. 417, 429, 110 S. Ct. 2926, 111 L. Ed. 
2d 344 (1990); H. L. v. Matheson, 450 U.S. 398, 400, 101 S. 
Ct. 1164, 67 L. Ed. 2d 388 (1981); Williams v. Zbaraz, 448 
U.S. 358, 361, 100 S. Ct. 2694, 65 L. Ed. 2d 831 (1980); 
Harris v. McRae, 448 U.S. 297, 303, 100 S. Ct. 2671, 65 L. 
Ed. 2d 784 (1980); Bellotti v. Baird, 428 U.S. 132, 137-138, 96 
S. Ct. 2857, 49 L. Ed. 2d 844 (1976); Poelker v. Doe, 432 U.S. 
519, 519, 97 S. Ct. 2391, 53 L. Ed. 2d 528 (1977) (per 
curiam); Beal v. Doe, 432 U.S. 438, 441-442, 97 S. Ct. 2366, 
53 L. Ed. 2d 464 (1977); Maher v. Roe, 432 U.S. 464, 467, 97 
S. Ct. 2376, 53 L. Ed. 2d 484 (1977) (women seeking 
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Here too, the Court does not question whether doctors 
and clinics should be allowed to sue on behalf of Texas 
women seeking abortions as a matter of course. They 
should not. The central question under the Court’s 
abortion precedents is whether there is an undue 
burden on a woman’s access to abortion. See Casey, 
505 U.S., at 877, 112 S. Ct. 2791, 120 L. Ed. 2d 674 
(plurality opinion); see Part II, infra. But the Court’s 
permissive approach to third-party standing encourages 
litigation that deprives us of the information needed to 
resolve that issue. Our precedents encourage abortion 
providers to sue—and our cases then relieve them of 
any obligation to prove what burdens women actually 
face. I find it astonishing that the majority can discover 
an “undue burden” on women’s access to abortion for 
“those [women] for whom [Texas’ law] is an 
actual [***76]  rather than an irrelevant restriction,” ante, 
at 39 (internal quotation marks omitted), without 
identifying how many women fit this description; their 
proximity to open clinics; or their preferences as to 
where they obtain abortions, and from whom. 
“[C]ommonsense inference[s]” that such a burden 
exists, ante, at 36, are no substitute for actual evidence. 
There should be no surer sign that our jurisprudence 
has gone off the rails than this: After creating a 
constitutional right to abortion because it “involve[s] the 
most intimate and personal choices a person may make 
in a lifetime, choices central to personal dignity and 
autonomy,” Casey, supra, at 851, 112 S. Ct. 2791, 120 
L. Ed. 2d 674 (majority opinion), the Court has created 
special rules that cede its enforcement to others.
II

Today’s opinion also reimagines the undue-burden 
standard used to assess the constitutionality of abortion 
restrictions. Nearly 25 years ago, in Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 
833,  [*2324]  112 S. Ct. 2791, 120 L. Ed. 2d 674, a 
plurality of this Court invented the “undue burden” 
standard as a special test for gauging the permissibility 
of abortion restrictions. Casey held that a law is 
unconstitutional if it imposes an “undue burden” on a 
woman’s ability to choose to have an abortion, meaning 
that it “has the purpose or effect of placing a substantial 
obstacle in [***77]  the path of a woman seeking an 
abortion of a nonviable fetus.” Id., at 877, 112 S. Ct. 
2791, 120 L. Ed. 2d 674. Casey  [**702]  thus instructed 
courts to look to whether a law substantially impedes 
women’s access to abortion, and whether it is 
reasonably related to legitimate state interests. As the 
Court explained, “[w]here it has a rational basis to act, 

abortions have capably asserted their own rights, as plaintiffs).

and it does not impose an undue burden, the State may 
use its regulatory power” to regulate aspects of abortion 
procedures, “all in furtherance of its legitimate interests 
in regulating the medical profession in order to promote 
respect for life, including life of the unborn.” Gonzales v. 
Carhart, 550 U.S. 124, 158, 127 S. Ct. 1610, 167 L. Ed. 
2d 480 (2007).

I remain fundamentally opposed to the Court’s abortion 
jurisprudence. E.g., id., at 168-169, 127 S. Ct. 1610, 
167 L. Ed. 2d 480 (THOMAS, J., concurring); Stenberg, 
530 U.S., at 980, 982, 120 S. Ct. 2597, 147 L. Ed. 2d 
743 (THOMAS, J., dissenting). Even taking Casey as 
the baseline, however, the majority radically rewrites the 
undue-burden test in three ways. First, today’s decision 
requires courts to “consider the burdens a law imposes 
on abortion access together with the benefits those laws 
confer.” Ante, at 19. Second, today’s opinion tells the 
courts that, when the law’s justifications are medically 
uncertain, they need not defer to the legislature, and 
must instead assess medical justifications for abortion 
restrictions by scrutinizing [***78]  the record themselves. 
Ibid. Finally, even if a law imposes no “substantial 
obstacle” to women’s access to abortions, the law now 
must have more than a “reasonabl[e] relat[ion] to . . . a 
legitimate state interest.” Ibid. (internal quotation marks 
omitted). These precepts are nowhere to be found in 
Casey or its successors, and transform the undue-
burden test to something much more akin to strict 
scrutiny.

First, the majority’s free-form balancing test is contrary 
to Casey. When assessing Pennsylvania’s 
recordkeeping requirements for abortion providers, for 
instance, Casey did not weigh its benefits and burdens. 
Rather, Casey held that the law had a legitimate 
purpose because data collection advances medical 
research, “so it cannot be said that the requirements 
serve no purpose other than to make abortions more 
difficult.” 505 U.S., at 901, 112 S. Ct. 2791, 120 L. Ed. 
2d 674 ( joint opinion of O’Connor, KENNEDY, and 
Souter, JJ.). The opinion then asked whether the 
recordkeeping requirements imposed a “substantial 
obstacle,” and found none. Ibid. Contrary to the 
majority’s statements, see ante, at 19, Casey did not 
balance the benefits and burdens of Pennsylvania’s 
spousal and parental notification provisions, either. 
Pennsylvania’s spousal notification requirement, [***79]  
the plurality said, imposed an undue burden because 
findings established that the requirement would “likely . . 
. prevent a significant number of women from obtaining 
an abortion”—not because these burdens outweighed 
its benefits. 505 U.S., at 893, 112 S. Ct. 2791, 120 L. 
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Ed. 2d 674 (majority opinion); see id., at 887-894, 112 
S. Ct. 2791, 120 L. Ed. 2d 674. And Casey summarily 
upheld parental notification provisions because even 
pre-Casey decisions had done so. Id., at 899-900, 112 
S. Ct. 2791, 120 L. Ed. 2d 674 (joint opinion).

 Decisions in Casey’s wake further refute the majority’s 
benefits-and-burdens balancing test. The Court in 
Mazurek v. Armstrong, 520 U.S. 968,  [**703]  117 S. Ct. 
1865, 138 L. Ed. 2d 162 (1997) (per curiam), had no 
difficulty upholding a Montana law authorizing  [*2325]  
only physicians to perform abortions—even though no 
legislative findings supported the law, and the 
challengers claimed that “all health evidence 
contradict[ed] the claim that there is any health basis for 
the law.” Id., at 973, 117 S. Ct. 1865, 138 L. Ed. 2d 
1623 (internal quotation marks omitted). Mazurek also 
deemed objections to the law’s lack of benefits 
“squarely foreclosed by Casey itself.” Ibid. Instead, the 
Court explained, “‘the Constitution gives the States 
broad latitude to decide that particular functions may be 
performed only by licensed professionals, even if an 
objective assessment might suggest that those same 
tasks could be performed by others.’” Ibid. (quoting 
Casey, supra [***80] , at 885, 112 S. Ct. 2791, 120 L. Ed. 
2d 674; emphasis in original); see Gonzales, supra, at 
164, 127 S. Ct. 1610, 167 L. Ed. 2d 480 (relying on 
Mazurek).

Second, by rejecting the notion that “legislatures, and 
not courts, must resolve questions of medical 
uncertainty,” ante, at 20, the majority discards another 
core element of the Casey framework. Before today, this 
Court had “given state and federal legislatures wide 
discretion to pass legislation in areas where there is 
medical and scientific uncertainty.” Gonzales, 550 U.S., 
at 163, 127 S. Ct. 1610, 167 L. Ed. 2d 480. This Court 
emphasized that this “traditional rule” of deference “is 
consistent with Casey.” Ibid. This Court underscored 
that legislatures should not be hamstrung “if some part 
of the medical community were disinclined to follow the 
proscription.” Id., at 166, 127 S. Ct. 1610, 167 L. Ed. 2d 
480. And this Court concluded that “[c]onsiderations of 
marginal safety, including the balance of risks, are 
within the legislative competence when the regulation is 
rational and in pursuit of legitimate ends.” Ibid.; see 
Stenberg, supra, at 971, 120 S. Ct. 2597, 147 L. Ed. 2d 
743 (KENNEDY, J., dissenting) (“the right of the 
legislature to resolve matters on which physicians 
disagreed” is “establish[ed] beyond doubt”). This Court 
could not have been clearer: When-ever medical 
justifications for an abortion restriction are debatable, 
that “provides a sufficient basis to conclude in [a] facial 

attack [***81]  that the [law] does not impose an undue 
burden.” Gonzales, 550 U.S., at 164, 127 S. Ct. 1610, 
167 L. Ed. 2d 480. Otherwise, legislatures would face 
“too exacting” a standard. Id., at 166, 127 S. Ct. 1610, 
167 L. Ed. 2d 480.

Today, however, the majority refuses to leave disputed 
medical science to the legislature because past cases 
“placed considerable weight upon the evidence and 
argument presented in judicial proceedings.” Ante, at 
20. But while Casey relied on record evidence to uphold 
Pennsylvania’s spousal-notification requirement, that 
requirement had nothing to do with debated medical 
science. 505 U.S., at 888-894, 112 S. Ct. 2791, 120 L. 
Ed. 2d 674 (majority opinion). And while Gonzales 
observed that courts need not blindly accept all 
legislative findings, see ante, at 20, that does not help 
the majority. Gonzales refused to accept Congress’ 
finding of “a medical consensus that the prohibited 
procedure is never medically necessary” because the 
procedure’s necessity was debated within the medical 
community. 550 U.S., at  [**704]  165-166, 127 S. Ct. 
1610, 167 L. Ed. 2d 480. Having identified medical 
uncertainty, Gonzales explained how courts should 
resolve conflicting positions: by respecting the 
legislature’s judgment. See id., at 164, 127 S. Ct. 1610, 
167 L. Ed. 2d 480.

Finally, the majority overrules another central aspect of 
Casey by requiring laws to have more than a rational 
basis even if they do not substantially impede access to 
abortion. [***82]  Ante, at 19-20. “Where [the State] has a 
rational basis to act and it does not impose an undue 
burden,” this Court previously held, “the State may use 
its regulatory power” to impose regulations “in 
furtherance of its legitimate interests in regulating the 
medical profession in order to promote respect for life, 
including life of the unborn.” Gonzales, supra, at  [*2326]  
158, 127 S. Ct. 1610, 167 L. Ed. 2d 480 (emphasis 
added); see Casey, supra, at 878, 112 S. Ct. 2791, 120 
L. Ed. 2d 674 (plurality opinion) (similar). No longer. 
Though the majority declines to say how substantial a 
State’s interest must be, ante, at 20, one thing is clear: 
The State’s burden has been ratcheted to a level that 
has not applied for a quarter century.

Today’s opinion does resemble Casey in one respect: 
After disregarding significant aspects of the Court’s prior 
jurisprudence, the majority applies the undue-burden 
standard in a way that will surely mystify lower courts for 
years to come. As in Casey, today’s opinion “simply . . . 
highlight[s] certain facts in the record that apparently 
strike the . . . Justices as particularly significant in 
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establishing (or refuting) the existence of an undue 
burden.” 505 U.S., at 991, 112 S. Ct. 2791, 120 L. Ed. 
2d 674 (Scalia, J., concurring in judgment in part and 
dissenting in part); see ante, at 23-24, 31-34. As in 
Casey, “the [***83]  opinion then simply announces that 
the provision either does or does not impose a 
‘substantial obstacle’ or an ‘undue burden.’” 505 U.S., at 
991, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (opinion of 
Scalia, J); see ante, at 26, 36. And still “[w]e do not 
know whether the same conclusions could have been 
reached on a different record, or in what respects the 
record would have had to differ before an opposite 
conclusion would have been appropriate.” 505 U.S., at 
991, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (opinion of 
Scalia, J.); cf. ante, at 26, 31-32. All we know is that an 
undue burden now has little to do with whether the law, 
in a “real sense, deprive[s] women of the ultimate 
decision,” Casey, supra, at 875, 112 S. Ct. 2791, 120 L. 
Ed. 2d 674, and more to do with the loss of 
“individualized attention, serious conversation, and 
emotional support,” ante, at 36.

The majority’s undue-burden test looks far less like our 
post-Casey precedents and far more like the strict-
scrutiny standard that Casey rejected, under which only 
the most compelling rationales justified restrictions on 
abortion. See Casey, supra, at 871, 874-875, 112 S. Ct. 
2791, 120 L. Ed. 2d 674 (plurality opinion). One 
searches the majority opinion in vain for any 
acknowledgment of the “premise central” to Casey’s 
rejection of strict scrutiny: “that the government has a 
legitimate and substantial interest in preserving and 
promoting fetal life” from conception, [***84]  not just in 
 [**705]  regulating medical procedures. Gonzales, 
supra, at 145, 127 S. Ct. 1610, 167 L. Ed. 2d 480 
(internal quotation marks omitted); see Casey, supra, at 
846, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (majority 
opinion), 871 (plurality opinion). Meanwhile, the 
majority’s undue-burden balancing approach risks ruling 
out even minor, previously valid infringements on 
access to abortion. Moreover, by second-guessing 
medical evidence and making its own assessments of 
“quality of care” issues, ante, at 23-24, 30-31, 36, the 
majority reappoints this Court as “the country’s ex officio 
medical board with powers to disapprove medical and 
operative practices and standards throughout the United 
States.” Gonzales, supra, at 164, 127 S. Ct. 1610, 167 
L. Ed. 2d 480 (internal quotation marks omitted). And 
the majority seriously burdens States, which must guess 
at how much more compelling their interests must be to 
pass muster and what “commonsense inferences” of an 
undue burden this Court will identify next.
III

The majority’s furtive reconfiguration of the standard of 
scrutiny applicable to abortion restrictions also points to 
a deeper problem. The undue-burden standard is just 
one variant of the Court’s tiers-of-scrutiny approach to 
constitutional adjudication. And the label the Court 
affixes to its level of scrutiny in assessing 
whether [***85]  the government can restrict a 
given [*2327]  right—be it “rational basis,” intermediate, 
strict, or something else—is increasingly a meaningless 
formalism. As the Court applies whatever standard it 
likes to any given case, nothing but empty words 
separates our constitutional decisions from judicial fiat.

Though the tiers of scrutiny have become a ubiquitous 
feature of constitutional law, they are of recent vintage. 
Only in the 1960’s did the Court begin in earnest to 
speak of “strict scrutiny” versus reviewing legislation for 
mere rationality, and to develop the contours of these 
tests. See Fallon, Strict Judicial Scrutiny, 54 UCLA L. 
Rev. 1267, 1274, 1284-1285 (2007). In short order, the 
Court adopted strict scrutiny as the standard for 
reviewing everything from race-based classifications 
under the Equal Protection Clause to restrictions on 
constitutionally protected speech. Id., at 1275-1283. 
Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 
147, then applied strict scrutiny to a purportedly 
“fundamental” substantive due process right for the first 
time. Id., at 162-164, 93 S. Ct. 705, 35 L. Ed. 2d 147; 
see Fallon, supra, at 1283; accord, Casey, supra, at 
871, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (plurality 
opinion) (noting that post-Roe cases interpreted Roe to 
demand “strict scrutiny”). Then the tiers of scrutiny 
proliferated into ever more gradations. See, e.g., Craig, 
429 U.S., at 197-198, 97 S. Ct. 451, 50 L. Ed. 2d 397 
(intermediate scrutiny for sex-based classifications); 
Lawrence v. Texas, 539 U.S. 558, 580, 123 S. Ct. 2472, 
156 L. Ed. 2d 508 (2003) (O’Connor, J., [***86]  
concurring in judgment) (“a more searching form of 
rational basis review” applies to laws reflecting “a desire 
to harm a politically unpopular group”); Buckley v. 
Valeo, 424 U.S. 1, 25, 96 S. Ct. 612, 46 L. Ed. 2d 659 
(1976) (per curiam) (applying “‘closest scrutiny’” to 
campaign-finance contribution limits).  [**706]  Casey’s 
undue-burden test added yet another right-specific test 
on the spectrum between rational-basis and strict-
scrutiny review.

The illegitimacy of using “made-up tests” to “displace 
longstanding national traditions as the primary 
determinant of what the Constitution means” has long 
been apparent. United States v. Virginia, 518 U.S. 515, 
570, 116 S. Ct. 2264, 135 L. Ed. 2d 735 (1996) (Scalia, 
J., dissenting). The Constitution does not prescribe tiers 
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of scrutiny. The three basic tiers—“rational basis,” 
intermediate, and strict scrutiny—“are no more scientific 
than their names suggest, and a further element of 
randomness is added by the fact that it is largely up to 
us which test will be applied in each case.” Id., at 567, 
116 S. Ct. 2264, 135 L. Ed. 2d 735; see also Craig, 
supra, at 217-221, 97 S. Ct. 451, 50 L. Ed. 2d 397 
(Rehnquist, J., dissenting).

But the problem now goes beyond that. If our recent 
cases illustrate anything, it is how easily the Court 
tinkers with levels of scrutiny to achieve its desired 
result. This Term, it is easier for a State to survive strict 
scrutiny despite discriminating on the basis of 
race [***87]  in college admissions than it is for the same 
State to regulate how abortion doctors and clinics 
operate under the putatively less stringent undue-
burden test. All the State apparently needs to show to 
survive strict scrutiny is a list of aspirational educational 
goals (such as the “cultivat[ion of] a set of leaders with 
legitimacy in the eyes of the citizenry”) and a “reasoned, 
principled explanation” for why it is pursuing them—then 
this Court defers. Fisher v. University of Tex. at Austin, 
ante, at 7, 12 (internal quotation marks omitted). Yet the 
same State gets no deference under the undue-burden 
test, despite producing evidence that abortion safety, 
one rationale for Texas’ law, is medically debated. See 
Whole Woman’s Health v. Lakey, 46 F. Supp. 3d 673, 
684 [*2328]  (WD Tex. 2014) (noting conflict in expert 
testimony about abortion safety). Likewise, it is now 
easier for the government to restrict judicial candidates’ 
campaign speech than for the Government to define 
marriage—even though the former is subject to strict 
scrutiny and the latter was supposedly subject to some 
form of rational-basis review. Compare Williams-Yulee 
v. Florida Bar, 575 U.S. ___, ___–___, 135 S. Ct. 1656, 
191 L. Ed. 2d 570 (2015) (slip op., at 8-9), with United 
States v. Windsor, 570 U.S. ___, ___, 133 S. Ct. 2675, 
186 L. Ed. 2d 808 (2013) (slip op., at 20).

These more recent decisions reflect the Court’s 
tendency to relax purportedly higher standards of review 
for less-preferred rights. E.g., Nixon v. Shrink Missouri 
Government PAC, 528 U.S. 377, 421, 120 S. Ct. 897, 
145 L. Ed. 2d 886 (2000) (THOMAS, J., dissenting) 
(“The Court [***88]  makes no effort to justify its deviation 
from the tests we traditionally employ in free speech 
cases” to review caps on political contributions). 
Meanwhile, the Court selectively applies rational-basis 
review—under which the question is supposed to be 
whether “any state of facts reasonably may be 
conceived to justify” the law, McGowan v. Maryland, 366 
U.S. 420, 426, 81 S. Ct. 1101, 6 L. Ed. 2d 393 (1961)—

with formidable toughness. E.g., Lawrence, 539 U.S., at 
580, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (O’Connor, J., 
concurring in judgment) (at least in equal protection 
cases, the Court is “most  [**707]  likely” to find no 
rational basis for a law if “the challenged legislation 
inhibits personal relationships”); see id., at 586, 123 S. 
Ct. 2472, 156 L. Ed. 2d 508 (Scalia, J., dissenting) 
(faulting the Court for applying “an unheard-of form of 
rational-basis review”).

These labels now mean little. Whatever the Court claims 
to be doing, in practice it is treating its “doctrine referring 
to tiers of scrutiny as guidelines informing our approach 
to the case at hand, not tests to be mechanically 
applied.” Williams-Yulee, supra, at ___, 135 S. Ct. 1656, 
1673, 191 L. Ed. 2d 570, 592 (BREYER, J., concurring). 
The Court should abandon the pretense that anything 
other than policy preferences underlies its balancing of 
constitutional rights and interests in any given case.
IV

It is tempting to identify the Court’s invention of a 
constitutional right to abortion in [***89]  Roe v. Wade, 
410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147, as the 
tipping point that transformed third-party standing 
doctrine and the tiers of scrutiny into an unworkable 
morass of special exceptions and arbitrary applications. 
But those roots run deeper, to the very notion that some 
constitutional rights demand preferential treatment. 
During the Lochner era, the Court considered the right 
to contract and other economic liberties to be 
fundamental requirements of due process of law. See 
Lochner v. New York, 198 U.S. 45, 25 S. Ct. 539, 49 L. 
Ed. 937 (1905). The Court in 1937 repudiated Lochner’s 
foundations. See West Coast Hotel Co. v. Parrish, 300 
U.S. 379, 386-387, 400, 57 S. Ct. 578, 81 L. Ed. 703 
(1937). But the Court then created a new taxonomy of 
preferred rights.

In 1938, seven Justices heard a constitutional challenge 
to a federal ban on shipping adulterated milk in 
interstate commerce. Without economic substantive due 
process, the ban clearly invaded no constitutional right. 
See United States v. Carolene Products Co., 304 U.S. 
144, 152-153, 58 S. Ct. 778, 82 L. Ed. 1234 (1938). 
Within Justice Stone’s opinion for the Court, however, 
was a footnote that just three other Justices joined—the 
famous Carolene Products Footnote 4. See ibid., n. 4; 
Lusky, Footnote Redux: A Carolene Products 
Reminiscence, 82 Colum. L. Rev. 1093, 1097 (1982). 
The footnote’s first  [*2329]  paragraph suggested that 
the presumption of constitutionality that ordinarily 
attaches to legislation might be “narrower . . . when 
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legislation appears on its face to be within [***90]  a 
specific prohibition of the Constitution.” 304 U.S., at 
152-153, n. 4, 58 S. Ct. 778, 82 L. Ed. 1234. Its second 
paragraph appeared to question “whether legislation 
which restricts those political processes, which can 
ordinarily be expected to bring about repeal of 
undesirable legislation, is to be subjected to more 
exacting judicial scrutiny under the general prohibitions 
of the [14th] Amendment than are most other types of 
legislation.” Ibid. And its third and most familiar 
paragraph raised the question “whether prejudice 
against discrete and insular minorities may be a special 
condition, which tends seriously to curtail the operation 
of those political processes ordinarily to be relied upon 
to protect minorities, and which may call for a 
correspondingly more searching judicial inquiry.” Ibid.

Though the footnote was pure dicta, the Court seized 
upon it to justify its special treatment of certain personal 
 [**708]  liberties like the First Amendment and the right 
against discrimination on the basis of race—but also 
rights not enumerated in the Constitution. 2 As the Court 
identified which rights deserved special protection, it 
developed the tiers of scrutiny as part of its equal 
protection (and, later, due process) jurisprudence as a 
way to demand extra justifications [***91]  for 
encroachments on these rights. See Fallon, 54 UCLA L. 
Rev., at 1270-1273, 1281-1285. And, having created a 
new category of fundamental rights, the Court loosened 
the reins to recognize even putative rights like abortion, 
see Roe, 410 U.S., at 162-164, 93 S. Ct. 705, 35 L. Ed. 
2d 147, which hardly implicate “discrete and insular 
minorities.”

 The Court also seized upon the rationale of the 
Carolene Products footnote to justify exceptions to third-
party standing doctrine. The Court suggested that it was 
tilting the analysis to favor rights involving actual or 
perceived minorities—then seemingly counted the right 
to contraception as such a right. According to the Court, 
what matters is the “relationship between one who acted 

2 See Fallon, Strict Judicial Scrutiny, 54 UCLA L. Rev. 1267, 
1278-1291 (2007); see also Linzer, The Carolene Products 
Footnote and the Preferred Position of Individual Rights: Louis 
Lusky and John Hart Ely vs. Harlan Fiske Stone, 12 Const. 
Commentary 277, 277-278, 288-300 (1995); Skinner v. 
Oklahoma ex rel. Williamson, 316 U.S. 535, 544, 62 S. Ct. 
1110, 86 L. Ed. 1655 (1942) (Stone, C. J., concurring) (citing 
the Carolene Products footnote to suggest that the 
presumption of constitutionality did not fully apply to 
encroachments on the unenumerated personal liberty to 
procreate).

to protect the rights of a minority and the minority 
itself”—which, the Court suggested, includes the 
relationship “between an advocate of the rights of 
persons to [***92]  obtain contraceptives and those 
desirous of doing so.” Eisenstadt v. Baird, 405 U.S. 438, 
445, 92 S. Ct. 1029, 31 L. Ed. 2d 349 (1972) (citing 
Sedler, Standing to Assert Constitutional Jus Tertii in 
the Supreme Court, 71 Yale L. J. 599, 631 (1962)).

Eighty years on, the Court has come full circle. The 
Court has simultaneously transformed judicially created 
rights like the right to abortion into preferred 
constitutional rights, while disfavoring many of the rights 
actually enumerated in the Constitution. But our 
Constitution renounces the notion that some 
constitutional rights are more equal than others. A 
plaintiff either possesses the constitutional right he is 
asserting, or not—and if not, the judiciary has no 
business creating ad hoc exceptions so that others can 
assert rights that seem especially important to vindicate. 
A law either infringes a constitutional right, or not; there 
is no room for the judiciary  [*2330]  to invent tolerable 
degrees of encroachment. Unless the Court abides by 
one set of rules to adjudicate constitu-tional rights, it will 
continue reducing constitutional law to policy-driven 
value judgments until the last shreds of its legitimacy 
disappear.
***

Today’s decision will prompt some to claim victory, just 
as it will stiffen opponents’ will to object. But the entire 
Nation [***93]  has lost something essential. The 
majority’s embrace of a jurisprudence of rights-specific 
exceptions and balancing tests is “a regrettable 
concession of defeat—an acknowledgement that we 
have passed the point where ‘law,’ properly speaking, 
 [**709]  has any further application.” Scalia, The Rule of 
Law as a Law of Rules, 56 U. Chi. L. Rev. 1175, 1182 
(1989). I respectfully dissent.

JUSTICE ALITO, with whom THE CHIEF JUSTICE and 
JUSTICE THOMAS join, dissenting.

The constitutionality of laws regulating abortion is one of 
the most controversial issues in American law, but this 
case does not require us to delve into that contentious 
dispute. Instead, the dispositive issue here concerns a 
workaday question that can arise in any case no matter 
the subject, namely, whether the present case is barred 
by res judicata. As a court of law, we have an obligation 
to apply such rules in a neutral fashion in all cases, 
regardless of the subject of the suit. If anything, when a 
case involves a controversial issue, we should be 
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especially careful to be scrupulously neutral in applying 
such rules.

The Court has not done so here. On the contrary, 
determined to strike down two provisions of a new 
Texas abortion statute in all of their applications, [***94]  
the Court simply disregards basic rules that apply in all 
other cases.

Here is the worst example. Shortly after Texas enacted 
House Bill 2 (H. B. 2) in 2013, the petitioners in this 
case brought suit, claiming, among other things, that a 
provision of the new law requiring a physician 
performing an abortion to have admitting privileges at a 
nearby hospital is “facially” unconstitutional and thus 
totally unenforceable. Petitioners had a fair opportunity 
to make their case, but they lost on the merits in the 
United States Court of Appeals for the Fifth Circuit, and 
they chose not to petition this Court for review. The 
judgment against them became final. Planned 
Parenthood of Greater Tex. Surgical Health Servs. v. 
Abbott, 951 F. Supp. 2d 891 (WD Tex. 2013), aff’d in 
part and rev’d in part, 748 F. 3d 583 (CA5 2014) 
(Abbott).

Under the rules that apply in regular cases, petitioners 
could not relitigate the exact same claim in a second 
suit. As we have said, “a losing litigant deserves no 
rematch after a defeat fairly suffered, in adversarial 
proceedings, on an issue identical in substance to the 
one he subsequently seeks to raise.” Astoria Fed. Sav. 
& Loan Ass'n v. Solimino, 501 U.S. 104, 107, 111 S. Ct. 
2166, 115 L. Ed. 2d 96 (1991).

In this abortion case, however, that rule is disregarded. 
The Court awards a victory to petitioners on the very 
claim that they unsuccessfully pressed in the earlier 
case. The Court does [***95]  this even though 
petitioners, undoubtedly realizing that a rematch would 
not be allowed, did not presume to include such a claim 
in their complaint. The Court favors petitioners with a 
victory that they did not have the audacity to seek.

Here is one more example: the Court’s treatment of H. 
B. 2’s “severability clause.” When part of a statute is 
held to be unconstitutional, the question arises whether 
other parts of the statute must also go. If  [*2331]  a 
statute says that provisions found to be unconstitutional 
can be severed from the rest of the statute, the valid 
provisions are allowed to stand. H. B. 2 contains what 
must surely be the most emphatic severability clause 
ever written. This clause says that every single word of 
the statute and  [**710]  every possible application of its 

provisions is severable. But despite this language, the 
Court holds that no part of the challenged provisions 
and no application of any part of them can be saved. 
Provisions that are indisputably constitutional—for 
example, provisions that require facilities performing 
abortions to follow basic fire safety measures—are 
stricken from the books. There is no possible 
justification for this collateral damage.

The Court’s patent [***96]  refusal to apply well-
established law in a neutral way is indefensible and will 
undermine public confidence in the Court as a fair and 
neutral arbiter.
I

Res judicata—or, to use the more modern terminology, 
“claim preclusion”—is a bedrock principle of our legal 
system. As we said many years ago, “[p]ublic policy 
dictates that there be an end of litigation[,] that those 
who have contested an issue shall be bound by the 
result of the contest, and that matters once tried shall be 
considered forever settled as between the parties.” 
Baldwin v. Iowa State Traveling Men’s Asso., 283 U.S. 
522, 525 , 51 S. Ct. 517, 75 L. Ed. 1244 (1931). This 
doctrine “is central to the purpose for which civil courts 
have been established, the conclusive resolution of 
disputes within their jurisdictions. . . . To preclude 
parties from contesting matters that they have had a full 
and fair opportunity to litigate protects their adversaries 
from the expense and vexation attending multiple 
lawsuits, conserves judicial resources, and fosters 
reliance on judicial action by minimizing the possibility of 
inconsistent decisions.” Montana v. United States, 440 
U.S. 147, 153-154, 99 S. Ct. 970, 59 L. Ed. 2d 210 
(1979). These are “vital public interests” that should be 
“‘cordially regarded and enforced.’” Federated 
Department Stores, Inc. v. Moitie, 452 U.S. 394, 401, 
101 S. Ct. 2424, 69 L. Ed. 2d 103 (1981).

The basic rule of preclusion is well known and has been 
frequently stated [***97]  in our opinions. Litigation of a 
“cause of action” or “claim” is barred if (1) the same (or 
a closely related) party (2) brought a prior suit asserting 
the same cause of action or claim, (3) the prior case 
was adjudicated by a court of competent jurisdiction and 
(4) was decided on the merits, (5) a final judgment was 
entered, and (6) there is no ground, such as fraud, to 
invalidate the prior judgment. See Montana, supra, at 
153, 99 S. Ct. 970, 59 L. Ed. 2d 210; Comm'r v. 
Sunnen, 333 U.S. 591, 597, 68 S. Ct. 715, 92 L. Ed. 898 
(1948); Cromwell v. County of Sac, 94 U.S. 351, 352-
353, 24 L. Ed. 195 (1877).
A
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I turn first to the application of this rule to petitioners’ 
claim that H. B. 2’s admitting privileges requirement is 
facially unconstitutional.

Here, all the elements set out above are easily satisfied 
based on Abbott, the 2013 case to which I previously 
referred. That case (1) was brought by a group of 
plaintiffs that included petitioners in the present case, 
(2) asserted the same cause of action or claim, namely, 
a facial challenge to the constitutionality of H. B. 2’s 
admitting privileges requirement, (3) was adjudicated by 
courts of competent jurisdiction, (4) was decided on the 
merits, (5) resulted in the entry of a final judgment 
against petitioners, and (6) was not otherwise subject to 
 [**711]  invalidation. All of this is clear, and that is 
undoubtedly why petitioners’ [***98]   [*2332]  attorneys 
did not even include a facial attack on the admitting 
privileges requirement in their complaint in this case. To 
have done so would have risked sanctions for 
misconduct. See Robinson v. National Cash Register 
Co., 808 F. 2d 1119, 1131 (CA5 1987) (a party’s 
“persistence in litigating [a claim] when res judicata 
clearly barred the suit violated rule 11”); McLaughlin v. 
Bradlee, 602 F. Supp. 1412, 1417 (DC 1985) (“It is 
especially appropriate to impose sanctions in situations 
where the doctrines of res judicata and collateral 
estoppel plainly preclude relitigation of the suit”).

Of the elements set out above, the Court disputes only 
one. The Court concludes that petitioners’ prior facial 
attack on the admitting privileges requirement and their 
current facial attack on that same requirement are 
somehow not the same cause of action or claim. But 
that conclusion is unsupported by authority and plainly 
wrong.
B

Although the scope of a cause of action or claim for 
purposes of res judicata is hardly a new question, courts 
and scholars have struggled to settle upon a definition. 1 
But the outcome of the present case does not depend 
upon the selection of the proper definition from among 
those adopted or recommended over the years because 
the majority’s holding is not supported by any of them.

In Baltimore S. S. Co. v. Phillips, 274 U.S. 316, 47 S. Ct. 
600, 71 L. Ed. 1069 (1927), we defined a cause of 
action as an “actionable wrong.” Id., at 321, 47 S. Ct. 
600, 71 L. Ed. 1069; see also ibid. (“A cause of action 

1 See, e.g., Note, Developments [***99]  in the Law: Res 
Judicata, 65 Harv. L. Rev. 818, 824 (1952); Cleary, Res 
Judicata Reexamined, 57 Yale L. J. 339, 339-340 (1948).

does not consist of facts, but of the unlawful violation of 
a right which the facts show”). On this understanding, 
the two claims at issue here are indisputably the same.

The same result is dictated by the rule recommended by 
the American Law Institute (ALI) in the first Restatement 
of Judgments, issued in 1942. Section 61 of the first 
Restatement explains when a claim asserted by a 
plaintiff in a second suit is the same for preclusion 
purposes as a claim that the plaintiff unsuccessfully 
litigated in a prior case. Under that provision, “the 
plaintiff is precluded from subsequently maintaining a 
second action based upon the same transaction, if the 
evidence needed to sustain the second action would 
have sustained the first action.” Restatement of 
Judgments §61. There is no doubt that this rule is 
satisfied here.

The second Restatement of Judgments, issued by the 
ALI in 1982, adopted a new approach for determining 
the scope of a cause of action or claim. In Nevada v. 
United States, 463 U.S. 110, 103 S. Ct. 2906, 77 L. Ed. 
2d 509 (1983), we noted that the two Restatements 
differ in this regard, but we had no need to determine 
which was correct. [***100]  Id., at 130-131, 103 S. Ct. 
2906, 77 L. Ed. 2d 509, and n. 12. Here, the majority 
simply assumes that we should follow the second 
Restatement even though that Restatement—on the 
Court’s reading, at least—leads to a conclusion that 
 [**712]  differs from the conclusion clearly dictated by 
the first Restatement.

If the second Restatement actually supported the 
majority’s holding, the Court would surely be obligated 
to explain why it chose to follow the second 
Restatement’s approach. But here, as in Nevada, supra, 
at 130-131, 103 S. Ct. 2906, 77 L. Ed. 2d 509, 
application of the rule set out in the second Restatement 
does not change the result. While the Court relies 
almost entirely on a comment  [*2333]  to one section of 
the second Restatement, the Court ignores the fact that 
a straightforward application of the provisions of that 
Restatement leads to the conclusion that petitioners’ 
two facial challenges to the admitting privileges 
requirement constitute a single claim.

Section 19 of the second Restatement sets out the 
general claim-preclusion rule that applies in a case like 
the one before us: “A valid and final personal judgment 
rendered in favor of the defendant bars another action 
by the plaintiff on the same claim.” Section 24 (1) then 
explains the scope of the “claim” that is extinguished: It 
“includes all rights of [***101]  the plaintiff to remedies 
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against the defendant with respect to all or any part of 
the transaction, or series of connected transactions, out 
of which the action arose.” Section 24’s Comment b, in 
turn, fleshes out the key term “transaction,” which it 
defines as “a natural grouping or common nucleus of 
operative facts.” Whether a collection of events 
constitutes a single transaction is said to depend on 
“their relatedness in time, space, origin, or motivation, 
and whether, taken together, they form a convenient 
unit for trial purposes.” Ibid.

Both the claim asserted in petitioners’ first suit and the 
claim now revived by the Court involve the same 
“nucleus of operative facts.” Indeed, they involve the 
very same “operative facts,” namely, the enactment of 
the admitting privileges requirement, which, according to 
the theory underlying petitioners’ facial claims, would 
inevitably have the effect of causing abortion clinics to 
close. This is what petitioners needed to show—and 
what they attempted to show in their first facial attack: 
not that the admitting privileges requirement had already 
imposed a substantial burden on the right of Texas 
women to obtain abortions, but only that it would have 
that [***102]  effect once clinics were able to assess 
whether they could practicably comply.

The Court’s decision in Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U.S. 833, 112 S. Ct. 
2791, 120 L. Ed. 2d 674 (1992), makes that clear. 
Casey held that Pennsylvania’s spousal notification 
requirement was facially unconstitutional even though 
that provision had been enjoined prior to enforcement. 
See id., at 845, 112 S. Ct. 2791, 120 L. Ed. 2d 674. And 
the Court struck down the provision because it “will 
impose a substantial obstacle.” Id., at 893-894, 112 S. 
Ct. 2791, 120 L. Ed. 2d 674 (emphasis added). See also 
id., at 893, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (“The 
spousal notification requirement is thus likely to prevent 
a significant number of women from obtaining an 
abortion” (emphasis added)); id., at 894, 112 S. Ct. 
2791, 120 L. Ed. 2d 674 (Women “are likely to be 
deterred from procuring an abortion” (emphasis added)).

Consistent with this understanding, what petitioners 
tried to show in their first case was that the admitting 
privileges requirement would cause  [**713]  clinics to 
close. They claimed that their evidence showed that “at 
least one-third of the State’s licensed providers would 
stop providing abortions once the privileges requirement 
took effect.” 2 Agreeing with petitioners, the District 

2 Brief for Plaintiffs-Appellees in Abbott, No. 13-51008 (CA5), 

Court enjoined enforcement of the requirement on the 
ground that “there will be abortion clinics [*2334]   that 
will close.” Abbott, 951 F. Supp. 2d, at 900 (emphasis 
added). The Fifth Circuit found that petitioners’ 
evidence [***103]  of likely effect was insufficient, stating 
that petitioners failed to prove that “any woman will lack 
reasonable access to a clinic within Texas.” Abbott, 748 
F. 3d, at 598 (some emphasis added; some emphasis 
deleted). The correctness of that holding is irrelevant for 
present purposes. What matters is that the “operative 
fact” in the prior case was the enactment of the 
admitting privileges requirement, and that is precisely 
the same operative fact underlying petitioners’ facial 
attack in the case now before us. 3

C

In light of this body of authority, how can the Court 
maintain that the first [***105]  and second facial claims 
are really two different claims? The Court’s first 
argument is that petitioners did not bring two facial 
claims because their complaint in the present case 

p. 5 (emphasis added); see also id., at 23-24 (“[T]he evidence 
established that as a result of the admitting privileges 
requirement, approximately one-third of the licensed abortion 
providers in Texas would stop providing abortions. . . . As a 
result, one in three women in Texas would be unable to 
access desired abortion services. . . . [T]he immediate, wide-
spread reduction of services caused by the admitting 
privileges requirement would produce a shortfall in the 
capacity of providers to serve all of the women seeking 
abortions” (emphasis added)).

3 Even if the “operative facts” were actual clinic closures, the 
claims in the two cases would still be the same. [***104]  The 
Court suggests that many clinics closed between the time of 
the Fifth Circuit’s decision in the first case and the time of the 
District Court’s decision in the present case by comparing 
what the Court of Appeals said in Abbott about the effect of 
the admitting privileges requirement alone, 748 F. 3d, at 598 
(“All of the major Texas cities . . . continue to have multiple 
clinics where many physicians will have or obtain hospital 
admitting privileges”), with what the District Court said in this 
case about the combined effect of the admitting privileges 
requirement and the ambulatory surgical center requirement, 
46 F. Supp. 3d 673, 680 (WD Tex. 2014) (Were the surgical 
center requirement to take effect on September 1, 2014, only 
seven or eight clinics would remain open). See ante, at 14-15. 
Obviously, this comparison does not show that the effect of 
the admitting privileges requirement alone was greater at the 
time of the District Court’s decision in this second case. Simply 
put, the Court presents no new clinic closures allegedly 
caused by the admitting privileges requirement beyond those 
already accounted for in Abbott, as I discuss, infra, at 15-17, 
and accompanying notes.
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sought only as-applied relief and it was the District 
Court, not petitioners, who injected the issue of facial 
relief into the case. Ante, at 11. (After the District Court 
gave them statewide relief, petitioners happily accepted 
the gift and now present their challenge as a facial one. 
See Reply Brief 24-25 (“[F]acial invalidation is the only 
way to ensure that the Texas requirements do not 
extinguish women’s liberty”).) The thrust of the Court’s 
argument is that a trial judge can circumvent the rules of 
claim preclusion by granting a plaintiff relief on a claim 
that the plaintiff is barred from relitigating. Not 
surprisingly, the Court musters no authority for this 
proposition,  [**714]  which would undermine the 
interests that the doctrine of claim preclusion is 
designed to serve. A “fundamental precept of common-
law adjudication is that an issue once determined by a 
competent court is conclusive.” Arizona v. California, 
460 U.S. 605, 619, 103 S. Ct. 1382, 75 L. Ed. 2d 318 
(1983). This interest in finality is equally offended 
regardless of whether the precluded claim is included in 
a complaint or inserted [***106]  into the case by a judge. 
4

Another argument tossed off by the Court is that the 
judgment on the admitting privileges claim in the first 
case does not have preclusive effect because it was 
based on “‘the prematurity of the action.’” See ante, at 
11-12 (quoting Restatement (Second) of Judgments 
§20(2)).  [*2335]  But this argument grossly 
mischaracterizes the basis for the judgment in the first 
case. The Court of Appeals did not hold that the facial 
challenge was premature. It held that the evidence 
petitioners offered was insufficient. See Abbott, 748 F. 
3d, at 598-599; see also n. 9, infra. Petitioners could 
have sought review in this Court, but elected not to do 
so.

This brings me to the Court’s main argument—that the 
second facial challenge is a different claim because of 
“changed circumstances.” What the Court means by this 
is that petitioners now have better evidence than they 
did at the time of the first case with respect to [***107]  
the number of clinics that would have to close as a 
result of the admitting privileges requirement. This 
argument is contrary to a cardinal rule of res judicata, 

4 I need not quibble with the Court’s authorities stating that 
facial relief can sometimes be appropriate even where a 
plaintiff has requested only as-applied relief. Ante, at 15. 
Assuming that this is generally proper, it does not follow that 
this may be done where the plaintiff is precluded by res 
judicata from bringing a facial claim.

namely, that a plaintiff who loses in a first case cannot 
later bring the same case simply because it has now 
gathered better evidence. Claim preclusion does not 
contain a “better evidence” exception. See, e.g., Torres 
v. Shalala, 48 F. 3d 887, 894 (CA5 1995) (“If simply 
submitting new evidence rendered a prior decision 
factually distinct, res judicata would cease to exist”); 
Geiger v. Foley Hoag LLP Retirement Plan, 521 F. 3d 
60, 66 (CA1 2008) (Claim preclusion “applies even if the 
litigant is prepared to present different evidence . . . in 
the second action”); Saylor v. United States, 315 F. 3d 
664, 668 (CA6 2003) (“The fact that . . . new evidence 
might change the outcome of the case does not affect 
application of claim preclusion doctrine”); International 
Union of Operating Engineers-Employers Constr. 
Industry Pension, Welfare and Training Trust Funds v. 
Karr, 994 F. 2d 1426, 1430 (CA9 1993) (“The fact that 
some different evidence may be presented in this action 
. . ., however, does not defeat the bar of res judicata”); 
Restatement (Second) of Judgments §25, Comment b 
(“A mere shift in the evidence offered to support a 
ground held unproved in a prior action will not suffice to 
make a new claim avoiding the preclusive effect of the 
judgment”); 18 C. Wright, A. Miller, & E. Cooper, 
Federal Practice and Procedure §4403, p. 33 (2d ed. 
2002) (Wright & Miller) (Res judicata “ordinarily 
applies [***108]  despite the availability of new 
evidence”); Restatement of Judgments §1, Comment b 
(The ordinary rules of claim preclusion apply “although 
the party against whom a judgment is rendered  [**715]  
is later in a position to produce better evidence so that 
he would be successful in a second action”).

In an effort to get around this hornbook rule, the Court 
cites a potpourri of our decisions that have no bearing 
on the question at issue. Some are not even about res 
judicata. 5 And the cases that do concern res judicata, 
Abie State Bank v. Bryan, 282 U.S. 765, 772, 51 S. Ct. 
252, 75 L. Ed. 690 (1931), Lawlor v. National Screen 
Service Corp., 349 U.S. 322, 328, 75 S. Ct. 865, 99 L. 
Ed. 1122 (1955), and Third Nat. Bank of Louisville v. 
Stone, 174 U.S. 432, 434, 19 S. Ct. 759, 43 L. Ed. 1035 
(1899), endorse the unremarkable proposition that a 
prior judgment does not preclude new claims based on 
acts occurring after the time of the first judgment. 6 But 

5 See ante, at 13 (citing United States v. Carolene Products 
Co., 304 U.S. 144, 153, 58 S. Ct. 778, 82 L. Ed. 1234 (1938), 
and Nashville, C. & St. L. R. Co. v. Walters, 294 U.S. 405, 
415, 55 S. Ct. 486, 79 L. Ed. 949 (1935)).

6 The Court’s contaminated-water hypothetical, see ante, at 
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petitioners’ second  [*2336]  facial challenge is not based 
on new acts postdating the first suit. Rather, it is based 
on the same underlying act, the enactment of H. B. 2, 
which allegedly posed an undue burden.

I come now to the authority on which the Court chiefly 
relies, Comment f to §24 of the second Restatement. 
This is how it reads:

“Material operative facts occurring after the decision 
of an action with respect to the same subject matter 
may in themselves, or taken in conjunction with the 
antecedent facts, comprise a transaction which may 
be made the basis of a second action not precluded 
by the first. See Illustrations 10-12. Where 
important human values—such as the lawfulness of 
a continuing personal disability or restraint—are at 
stake, even a slight change of circumstances may 
afford a sufficient basis for concluding that a 
second action may be brought.” (Emphasis added.)

As the word I have highlighted—“may”—should make 
clear, this comment does not say that “[m]aterial 
operative facts occurring after the decision of an action” 
always or even usually form “the basis of a second 
action not precluded by the first.” Rather, the comment 
takes the view that this “may” be so. Accord, [***110]  
ante, at 11 (“[D]evelopment of new material facts can 
mean that a new case and an otherwise similar previous 
case do not present the same claim” (emphasis 
added)). The question, then, is when the development 
of new material facts should lead to this conclusion. And 
there are strong reasons to conclude this should be a 
very narrow exception indeed. Otherwise, this 
statement, relegated to a mere comment, would 
revolutionize the rules of claim preclusion—by 
permitting a party to relitigate a lost claim whenever it 
obtains better evidence. Comment f was surely not 
meant to upend this fundamental rule.

 [**716]  What the comment undoubtedly means is far 
more modest—only that in a few, limited circumstances 

12-13, may involve such a situation. If after their loss in the 
first suit, the same prisoners continued to drink the water, they 
would not be barred from suing to recover for subsequent 
injuries suffered as a result. But if the Court simply means that 
the passage of time [***109]  would allow the prisoners to 
present better evidence in support of the same claim, the 
successive suit would be barred for the reasons I have given. 
In that event, their recourse would be to move for relief from 
the judgment. See Restatement (Second) of Judgments §73.

.

the development of new material facts should (in the 
opinion of the ALI) permit relitigation. What are these 
circumstances? Section 24 includes three illustrative 
examples in the form of hypothetical cases, and none 
resembles the present case.

In the first hypothetical case, the subsequent suit is 
based on new events that provide a basis for relief 
under a different legal theory. Restatement (Second) of 
Judgments §24, Illustration 10.

In the second case, a father who lost a prior child 
custody case brings a second action challenging his 
wife’s fitness as a mother based on [***111]  
“subsequent experience,” which I take to mean 
subsequent conduct by the mother. Id., Illustration 11. 
This illustration is expressly linked to a determination of 
a person’s “status”—and not even status in general, but 
a particular status, fitness as a parent, that the law 
recognizes as changeable. See Reporter’s Note, id., 
§24, Comment f (Illustration 11 “exemplifies the effect of 
changed circumstances in an action relating to status”).

In the final example, the government loses a civil 
antitrust conspiracy case but then brings a second civil 
antitrust conspiracy case based on new conspiratorial 
acts. The illustration does not suggest that the legality of 
acts predating the end of the first case is actionable in 
the second case, only that the subsequent acts give rise 
to a new claim and that proof of earlier acts may be 
admitted as evidence  [*2337]  to explain the significance 
of the later acts. Id., Illustration 12.

The present claim is not similar to any of these 
illustrations. It does not involve a claim based on 
postjudgment acts and a new legal theory. It does not 
ask us to adjudicate a person’s status. And it does not 
involve a continuing course of conduct to be proved by 
the State’s new acts.

The final [***112]  illustration actually undermines the 
Court’s holding. The Reporter’s Note links this 
illustration to a Fifth Circuit case, Exhibitors Poster 
Exchange, Inc. v. National Screen Service Corp., 421 F. 
2d 1313 (1970). In that case, the court distinguished 
between truly postjudgment acts and “acts which have 
been completed [prior to the previous judgment] except 
for their consequences.” Id., at 1318. Only postjudgment 
acts—and not postjudgment consequences—the Fifth 
Circuit held, can give rise to a new cause of action. See 
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ibid. 7

Here, the Court does not rely on any new acts 
performed by the State of Texas after the end of the first 
case. Instead, the Court [***113]  relies solely on what it 
takes to be new consequences, the closing of additional 
clinics, that  [**717]  are said to have resulted from the 
enactment of H. B. 2.
D

For these reasons, what the Court has done here is to 
create an entirely new exception to the rule that a losing 
plaintiff cannot relitigate a claim just because it now has 
new and better evidence. As best I can tell, the Court’s 
new rule must be something like this: If a plaintiff initially 
loses because it failed to provide adequate proof that a 
challenged law will have an unconstitutional effect and if 
subsequent developments tend to show that the law will 
in fact have those effects, the plaintiff may relitigate the 
same claim. Such a rule would be unprecedented, and I 
am unsure of its wisdom, but I am certain of this: There 
is no possible justification for such a rule unless the 
plaintiff, at the time of the first case, could not have 
reasonably shown what the effects of the law would be. 
And that is not the situation in this case.
1

The Court does not contend that petitioners, at the time 
of the first case, could not have gathered and provided 
evidence that was sufficient to show that the admitting 
privileges requirement would cause [***114]  a sufficient 
number of clinic closures. Instead, the Court attempts to 
argue that petitioners could not have shown at that time 
that a sufficient number of clinics had already closed. As 
I have explained, that is not what petitioners need to 
show or what they attempted to prove.

Moreover, the Court is also wrong in its understanding 
of petitioners’ proof in the first case. In support of its 

7 See also Sutliffe v. Epping School Dist., 584 F. 3d 314, 328 
(CA1 2009) (“[W]hen a defendant is accused of . . . acts which 
though occurring over a period of time were substantially of 
the same sort and similarly motivated, fairness to the 
defendant as well as the public convenience may require that 
they be dealt with in the same action, and the events are said 
to constitute but one transaction” (internal quotation marks 
omitted)); Monahan v. New York City Dept. of Corrections, 214 
F. 3d 275, 289 (CA2 2000) (“Plaintiffs’ assertion of new 
incidents arising from the application of the challenged policy 
is also insufficient to bar the application of res judicata”); Huck 
v. Dawson, 106 F. 3d 45, 49, 35 V.I. 560 (CA3 1997) (applying 
res judicata where “the same facts that resulted in the earlier 
judgment have caused continued damage”).

holding that the admitting privileges requirement now 
“places a ‘substantial obstacle in the path of a woman’s 
choice,’” the Court relies on two facts: “Eight abortion 
clinics closed in  [*2338]  the months leading up to the 
requirement’s effective date” and “[e]leven more closed 
on the day the admitting-privileges requirement took 
effect.” Ante, at 24. But petitioners put on evidence 
addressing exactly this issue in their first trial. They 
apparently surveyed 27 of the 36 abortion clinics they 
identified in the State, including all 24 of the clinics 
owned by them or their coplaintiffs, to find out what 
impact the requirement would have on clinic operations. 
See Appendix, infra (App. K to Emergency Application 
To Vacate Stay in Planned Parenthood of Greater Tex. 
Surgical Health Servs. v. Abbott, O. T. 2013, No. 
13A452, [***115]  Plaintiffs’ Trial Exh. 46).

That survey claimed to show that the admitting 
privileges requirement would cause 15 clinics to close. 8 
See ibid. The Fifth Circuit had that evidence before it, 
and did not refuse to  [**718]  consider it. 9 If that 

8 As I explain, infra, at 29, and n. 18, some of the closures 
presumably included in the Court’s count of 19 were not 
attributed to H. B. 2 at the first trial, even by petitioners.

9 The Abbott panel’s refusal to consider “developments since 
the conclusion of the bench trial,” 748 F. 3d, at 599, n. 14, was 
not addressed to the evidence of 15 closures presented at 
trial. The Court of Appeals in fact credited [***116]  that 
evidence by assuming “some clinics may be required to shut 
their doors,” but it nevertheless concluded that “there is no 
showing whatsoever that any woman will lack reasonable 
access to a clinic within Texas.” Id., at 598. The Abbott 
decision therefore accepted the factual premise common to 
these two actions—namely, that the admitting privileges 
requirement would cause some clinics to close—but it 
concluded that petitioners had not proved a burden on access 
regardless. In rejecting Abbott’s conclusion, the Court seems 
to believe that Abbott also must have refused to accept the 
factual premise. See ante, at 13-15.

Instead, Abbott’s footnote 14 appears to have addressed the 
following post-trial developments: (1) the permanent closure of 
the Lubbock clinic, Brief for Plaintiffs-Appellees in Abbott 
(CA5), at 5, n. 3 (accounted for among the 15 anticipated 
closures, see Appendix, infra); (2) the resumption of abortion 
services in Fort Worth, Brief for Plaintiffs-Appellees, at 5, n. 3; 
(3) the acquisition of admitting privileges by an Austin abortion 
provider, id., at 6, n. 4; (4) the acquisition of privileges by 
physicians in Dallas and San Antonio, see Letter from J. 
Crepps to L. Cayce, Clerk of Court in Abbott (CA5, Jan. 3, 
2014); (5) the acquisition of [***117]  privileges by physicians 
in El Paso and Killeen, see Letter from J. Crepps to L. Cayce, 
Clerk of Court in Abbott (CA5, Mar. 21, 2014); and (6) the 

136 S. Ct. 2292, *2337; 195 L. Ed. 2d 665, **716; 2016 U.S. LEXIS 4063, ***112



Page 35 of 47

 

evidence was sufficient to show that the admitting 
privileges rule created an unlawful impediment to 
abortion access (and the District Court indeed thought it 
sufficient), then the decision of the Fifth Circuit in the 
first case was wrong as a matter of law. Petitioners 
could have asked us to review that decision, but they 
chose not to do so. A tactical decision of that nature has 
consequences. While it does not mean that the 
admitting privileges requirement is immune to a facial 
challenge, it does mean that these petitioners and the 
other plaintiffs in the first case cannot mount such a 
claim.
2

Even if the Court thinks that petitioners’ evidence in the 
first case was insufficient,  [*2339]  the Court does not 
claim that petitioners, with reasonable effort, could not 
have gathered [***118]  sufficient evidence to show with 
some degree of accuracy what the effects of the 
admitting privileges requirement would be. As I have 
just explained, in their first trial petitioners introduced a 
survey of 27 abortion clinics indicating that 15 would 
close because of the admitting privileges requirement. 
The Court does not identify what additional evidence 
petitioners needed but were unable to gather. There is 
simply no reason why petitioners should be allowed to 
relitigate their facial claim.
E

So far, I have discussed only the first of the two 
sentences in Comment f, but the Court also relies on the 
second sentence. I reiterate what that second sentence 
says:

“Where important human values—such as the 
lawfulness of a continuing  [**719]  personal 
disability or restraint—are at stake, even a slight 
change of circumstances may afford a sufficient 

enforcement of the requirement against one Houston provider 
who lacked privileges, see ibid. (citing Texas Medical Board 
press release). In the five months between the admitting 
privileges requirement taking effect and the Fifth Circuit’s 
Abbott decision, then, the parties had ample time to inform 
that court of post-trial developments—and petitioners never 
identified the 15 closures as new (because the closures were 
already accounted for in their trial evidence). In fact, the actual 
new developments largely favored the State’s case: In that 
time, physicians in Austin, Dallas, El Paso, Fort Worth, Killeen, 
and San Antonio were able to come into compliance, while 
only one in Houston was not, and one clinic (already identified 
at trial as expected to close) closed permanently. So Abbott’s 
decision to ignore post-trial developments quite likely favored 
petitioners.

basis for concluding that a second action may be 
brought.” Restatement (Second) of Judgments §24, 
Comment f.

The second Restatement offers no judicial support 
whatsoever for this suggestion, and thus the comment 
“must be regarded as a proposal for change rather than 
a restatement of existing doctrine, since the 
commentary refers to not a single case, of this or any 
other United States court.” United States v. Stuart, 489 
U.S. 353, 375, 109 S. Ct. 1183, 103 L. Ed. 2d 388 
(1989) (Scalia, [***119]  J., concurring in judgment). The 
sentence also sits in considerable tension with our 
decisions stating that res judicata must be applied 
uniformly and without regard to what a court may think 
is just in a particular case. See, e.g., Moitie, 452 U.S., at 
401, 101 S. Ct. 2424, 69 L. Ed. 2d 103 (“The doctrine of 
res judicata serves vital public interests beyond any 
individual judge’s ad hoc determination of the equities in 
a particular case”). Not only did this sentence seemingly 
come out of nowhere, but it appears that no subsequent 
court has relied on this sentence as a ground for 
decision. And while a few decisions have cited the 
“important human values” language, those cases 
invariably involve the relitigation of personal status 
determinations, as discussed in Comment f’s Illustration 
11. See, e.g., People ex rel. Leonard HH. v. Nixon, 148 
App. Div. 2d 75, 79-80, 543 N. Y. S. 2d 998, 1001 
(1989) (“[B]y its very nature, litigation concerning the 
status of a person’s mental capacity does not lend itself 
to strict application of res judicata on a transactional 
analysis basis”). 10

*** [***120] 

In sum, the Court’s holding that petitioners’ second 

10 See also In re Marriage of Shaddle, 317 Ill. App. 3d 428, 
430-432, 740 N. E. 2d 525, 528-529, 251 Ill. Dec. 444 (2000) 
(child custody); In re Hope M., 1998 ME 170, ¶5, 714 A. 2d 
152, 154 (termination of parental rights); In re Connors, 255 Ill. 
App. 3d 781, 784-785, 627 N. E. 2d 1171, 1173-1174, 194 Ill. 
Dec. 529 (1994) (civil commitment); Kent V. v. State, 233 P. 
3d 597, 601, and n. 12 (Alaska 2010) (applying Comment f to 
termination of parental rights); In re Juvenile Appeal (83-DE), 
190 Conn. 310, 318-319, 460 A. 2d 1277, 1282 (1983) (same); 
In re Strozzi, 1991- NMCA 057, 112 N. M. 270, 274, 814 P. 2d 
138, 142 (App. 1991) (guardianship and conservatorship); 
Andrulonis v. Andrulonis, 193 Md. App. 601, 617, 998 A. 2d 
898, 908 (2010) (modification of alimony); In re Marriage of 
Pedersen, 237 Ill. App. 3d 952, 957, 605 N. E. 2d 629, 633, 
178 Ill. Dec. 835 (1992) (same); Friederwitzer v. Friederwitzer, 
55 N. Y. 2d 89, 94-95, 432 N. E. 2d 765, 768, 447 N.Y.S.2d 
893 (1982) (child custody).
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facial challenge to the admitting privileges requirement 
is not barred by claim preclusion is not supported by any 
of our cases or any body of lower court precedent; is 
contrary to the bedrock rule that a party cannot relitigate 
 [*2340]  a claim simply because the party has obtained 
new and better evidence; is contrary to the first 
Restatement of Judgments and the actual rules of the 
second Restatement of Judgment; and is purportedly 
based largely on a single comment in the second 
Restatement, but does not even represent a sensible 
reading of that comment. In a regular case, an attempt 
by petitioners to relitigate their previously unsuccessful 
facial challenge to the admitting privileges requirement 
would have been rejected out of hand—indeed, might 
have resulted in the imposition of sanctions under 
Federal Rule of Civil Procedure 11. No court would even 
think of reviving such a claim on its  [**720]  own. But in 
this abortion case, ordinary rules of law—and fairness—
are suspended.
II

A

I now turn to the application of principles of claim 
preclusion to a claim that petitioners did include in their 
second complaint, namely, their facial challenge to the 
requirement in H. B. 2 that abortion [***121]  clinics 
comply with the rules that govern ambulatory surgical 
centers (ASCs). As we have said many times, the 
doctrine of claim preclusion not only bars the relitigation 
of previously litigated claims; it can also bar claims that 
are closely related to the claims unsuccessfully litigated 
in a prior case. See Moitie, supra, at 398, 101 S. Ct. 
2424, 69 L. Ed. 2d 103; Montana, 440 U.S., at 153, 99 
S. Ct. 970, 59 L. Ed. 2d 210.

As just discussed, the Court’s holding on the admitting 
privileges issue is based largely on a comment to §24 of 
the second Restatement, and therefore one might think 
that consistency would dictate an examination of what 
§24 has to say on the question whether the ASC 
challenge should be barred. But consistency is not the 
Court’s watchword here.

Section 24 sets out the general rule regarding the 
“‘[s]plitting’” of claims. This is the rule that determines 
when the barring of a claim that was previously litigated 
unsuccessfully also extinguishes a claim that the plaintiff 
could have but did not bring in the first case. Section 
24(1) states that the new claim is barred if it is “any part 
of the transaction, or series of connected transactions, 
out of which the action arose.”

Here, it is evident that petitioners’ challenges to the 
admitting privileges requirement and the ASC 
requirement are part of the same transaction [***122]  or 
series of connected transactions. If, as I believe, the 
“transaction” is the enactment of H. B. 2, then the two 
facial claims are part of the very same transaction. And 
the same is true even if the likely or actual effects of the 
two provisions constitute the relevant transactions. 
Petitioners argue that the admitting privileges 
requirement and the ASC requirements combined have 
the effect of unconstitutionally restricting access to 
abortions. Their brief repeatedly refers to the collective 
effect of the “requirements.” Brief for Petitioners 40, 41, 
42, 43, 44. They describe the admitting privileges and 
ASC requirements as delivering a “one-two punch.” Id., 
at 40. They make no effort whatsoever to separate the 
effects of the two provisions.
B

The Court nevertheless holds that there are two 
“meaningful differences” that justify a departure from the 
general rule against splitting claims. Ante, at 16. Neither 
has merit.
1

First, pointing to a statement in a pocket part to a 
treatise, the Court says that “courts normally treat 
challenges to distinct regulatory requirements as 
‘separate  [*2341]  claims,’ even when they are part of 
one overarching ‘[g]overnment regulatory scheme.’” 
Ante, at 16-17 (quoting 18 Wright & [***123]  Miller 
§4408, at 54 (2d ed. 2002, Supp. 2016)). As support for 
this statement, the treatise cites one case, Hamilton’s 
 [**721]  Bogarts, Inc. v . Michigan, 501 F. 3d 644, 650 
(CA6 2007). Even if these authorities supported the rule 
invoked by the Court (and the Court points to no other 
authorities), they would hardly be sufficient to show that 
“courts normally” proceed in accordance with the 
Court’s rule. But in fact neither the treatise nor the Sixth 
Circuit decision actually supports the Court’s rule.

What the treatise says is the following:

“Government regulatory schemes provide regular 
examples of circumstances in which regulation of a 
single business by many different provisions should 
lead to recognition of separate claims when the 
business challenges different regulations.” 18 
Wright & Miller §4408, at 54 (emphasis added).

Thus, the treatise expresses a view about what the law 
“should” be; it does not purport to state what courts 
“normally” do. And the recommendation of the treatise 
authors concerns different provisions of a “regulatory 
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scheme,” which often embodies an accumulation of 
legislative enactments. Petitioners challenge two 
provisions of one law, not just two provisions of a 
regulatory scheme.

The Sixth Circuit decision is even further afield. [***124]  
In that case, the plaintiff had previously lost a case 
challenging one rule of a state liquor control 
commission. 501 F. 3d, at 649-650. On the question 
whether the final judgment in that case barred a 
subsequent claim attacking another rule, the court held 
that the latter claim was “likely” not barred because, 
“although [the first rule] was challenged in the first 
lawsuit, [the other rule] was not,” and “[t]he state has not 
argued or made any showing that [the party] should also 
have challenged [the other rule] at the time.” Id., at 650. 
To say that these authorities provide meager support for 
the Court’s reasoning would be an exaggeration.

Beyond these paltry authorities, the Court adds only the 
argument that we should not “encourage a kitchen-sink 
approach to any litigation challenging the validity of 
statutes.” Ante, at 17. I agree—but that is not the 
situation in this case. The two claims here are very 
closely related. They are two parts of the same bill. 
They both impose new requirements on abortion clinics. 
They are justified by the State on the same ground, 
protection of the safety of women seeking abortions. 
They are both challenged as imposing the same kind of 
burden (impaired access to clinics) on the same [***125]  
kind of right (the right to abortion, as announced in Roe 
v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147 
(1973), and Casey, 505 U.S. 833, 112 S. Ct. 2791, 120 
L. Ed. 2d 674). And petitioners attack the two provisions 
as a package. According to petitioners, the two 
provisions were both enacted for the same illegitimate 
purpose—to close down Texas abortion clinics. See 
Brief for Petitioners 35-36. And as noted, petitioners rely 
on the combined effect of the two requirements. 
Petitioners have made little effort to identify the clinics 
that closed as a result of each requirement but instead 
aggregate the two requirements’ effects.

For these reasons, the two challenges “form a 
convenient trial unit.” Restatement (Second) of 
Judgments §24(2). In fact, for a trial court to  [**722]  
accurately identify the effect of each provision it would 
also need to identify the effect of the other provision. Cf. 
infra, at 30.
2

Second, the Court claims that, at the time when 
petitioners filed their complaint  [*2342]  in the first case, 

they could not have known whether future rules 
implementing the surgical center requirement would 
provide an exemption for existing abortion clinics. Ante, 
at 17. This argument is deeply flawed.

“Where the inevitability of the operation of a statute 
against certain individuals is patent, it is irrelevant to the 
existence of a justiciable controversy that [***126]  there 
will be a time delay before the disputed provisions will 
come into effect.” Regional Rail Reorganization Act 
Cases, 419 U.S. 102, 143, 95 S. Ct. 335, 42 L. Ed. 2d 
320 (1974). And here, there was never any real chance 
that the Texas Department of State Health Services 
would exempt existing abortion clinics from all the ASC 
requirements. As the Court of Appeals wrote, “it is 
abundantly clear from H. B. 2 that all abortion facilities 
must meet the standards already promulgated for 
ASCs.” Whole Woman’s Health v. Cole, 790 F. 3d 563, 
583 (2015) (per curiam) (case below). See Tex. Health 
& Safety Code Ann. §245.010(a) (West Cum. Supp. 
2015) (Rules implementing H. B. 2 “must contain 
minimum standards . . . for an abortion facility [that are] 
equivalent to the minimum standards . . . for ambulatory 
surgical centers”). There is no apparent basis for the 
argument that H. B. 2 permitted the state health 
department to grant blanket exemptions.

Whether there was any real likelihood that clinics would 
be exempted from particular ASC requirements is 
irrelevant because both petitioners and the Court view 
the ASC requirements as an indivisible whole. 
Petitioners told the Fifth Circuit in unequivocal terms 
that they were “challeng[ing] H. B. 2 broadly, with no 
effort whatsoever to parse out specific aspects of the 
ASC requirement that they f[ou]nd onerous or otherwise 
infirm.” 790 F. 3d, at 582. Similarly, [***127]  the majority 
views all the ASC provisions as an indivisible whole. 
See ante, at 38 (“The statute was meant to require 
abortion facilities to meet the integrated surgical-center 
standards—not some subset thereof”). On this view, 
petitioners had no reason to wait to see whether the 
Department of State Health Services might exempt 
them from some of the ASC rules. Even if exemptions 
from some of the ASC rules had been granted, 
petitioners and the majority would still maintain that the 
provision of H. B. 2 making the ASC rules applicable to 
abortion facilities is facially unconstitutional. Thus, 
exemption from some of the ASC requirements would 
be entirely inconsequential. The Court has no response 
to this point. See ante, at 17.

For these reasons, petitioners’ facial attack on the ASC 
requirements, like their facial attack on the admitting 
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privileges rule, is precluded.
III

Even if res judicata did not bar either facial claim, a 
sweeping, statewide injunction against the enforcement 
of the admitting privileges and ASC requirements would 
still be unjustified. Petitioners in this case are  [**723]  
abortion clinics and physicians who perform abortions. If 
they were simply asserting a constitutional right [***128]  
to conduct a business or to practice a profession without 
unnecessary state regulation, they would have little 
chance of success. See, e.g., Williamson v. Lee Optical 
of Okla., Inc., 348 U.S. 483, 75 S. Ct. 461, 99 L. Ed. 563 
(1955). Under our abortion cases, however, they are 
permitted to rely on the right of the abortion patients 
they serve. See Doe v. Bolton, 410 U.S. 179, 188, 93 S. 
Ct. 739, 35 L. Ed. 2d 201 (1973); but see ante, at 2-5 
(THOMAS, J., dissenting).

Thus, what matters for present purposes is not the 
effect of the H. B. 2 provisions on petitioners but the 
effect on their patients.  [*2343]  Under our cases, 
petitioners must show that the admitting privileges and 
ASC requirements impose an “undue burden” on 
women seeking abortions. Gonzales v. Carhart, 550 
U.S. 124, 146, 127 S. Ct. 1610, 167 L. Ed. 2d 480 
(2007). And in order to obtain the sweeping relief they 
seek—facial invalidation of those provisions—they must 
show, at a minimum, that these provisions have an 
unconstitutional impact on at least a “large fraction” of 
Texas women of reproductive age. 11 Id., at 167-168, 

11 The proper standard for facial challenges is unsettled in the 
abortion context. See Gonzales, 550 U.S., at 167-168, 127 S. 
Ct. 1610, 167 L. Ed. 2d 480 (comparing Ohio v. Akron Center 
for Reproductive Health, 497 U.S. 502, 514, 110 S. Ct. 2972, 
111 L. Ed. 2d 405 (1990) (“[B]ecause appellees are making a 
facial challenge to a statute, [***129]  they must show that no 
set of circumstances exists under which the Act would be 
valid” (internal quotation marks omitted)), with Casey, 505 
U.S., at 895, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (opinion of 
the Court) (indicating a spousal-notification statute would 
impose an undue burden “in a large fraction of the cases in 
which [it] is relevant” and holding the statutory provision 
facially invalid)). Like the Court in Gonzales, supra, at 167-
168, I do not decide the question, and use the more plaintiff-
friendly “large fraction” formulation only because petitioners 
cannot meet even that test.

The Court, by contrast, applies the “large fraction” standard 
without even acknowledging the open question. Ante, at 39. In 
a similar vein, it holds that the fraction’s “relevant denominator 
is ‘those [women] for whom [the provision] is an actual rather 

127 S. Ct. 1610, 167 L. Ed. 2d 480. Such a situation 
could result if the clinics able to comply with the new 
requirements either lacked the requisite overall capacity 
or were located too far away to serve a “large fraction” 
of the women in question.

Petitioners did not make that showing. Instead of 
offering direct evidence, they relied on two crude 
inferences. First, they pointed to the number of abortion 
clinics that closed after the enactment of H. B. 2, and 
asked that it be inferred that all these closures resulted 
from the two challenged provisions. See Brief for 
Petitioners 23-24. They made little effort to show why 
particular clinics closed. Second, they pointed to the 
number of abortions performed annually at ASCs before 
H. B. 2 took effect and, because this figure is well below 
the total number of abortions performed each year in the 
State, they asked that it be inferred that ASC-compliant 
clinics could not meet the demands of women in the 
State. See  [**724]  App. 237-238. Petitioners failed to 
provide any evidence of the actual capacity of the 
facilities that would be available to perform abortions in 
compliance with the new law—even though they 
provided this type of evidence in their first case to the 
District Court at trial and then to this Court in their 
application for interim injunctive relief. Appendix, infra.
A

I do not dispute the fact that H. B. 2 caused the closure 
of [***131]  some clinics. Indeed, it seems clear that H. B. 
2 was intended to force unsafe facilities to shut down. 
The law was one of many enacted by States in the wake 
of the Kermit Gosnell scandal, in which a physician who 
ran an abortion clinic in Philadelphia was convicted for 
the first-degree murder of three infants who were born 
alive and for the manslaughter of a patient. Gosnell had 
 [*2344]  not been actively supervised by state or local 
authorities or by his peers, and the Philadelphia grand 
jury that investigated the case recommended that the 
Commonwealth adopt a law requiring abortion clinics to 
comply with the same regulations as ASCs. 12 If 

than an irrelevant restriction.’” Ibid. (quoting Casey, 505 U.S., 
at 895, 112 S. Ct. 2791, 120 L. Ed. 2d 674). I must confess 
that I do not understand this holding. The purpose of the large-
fraction analysis, presumably, is to compare the number of 
women actually burdened with the number potentially 
burdened. Under the Court’s holding, we are supposed to use 
the same figure (women actually burdened) as both the 
numerator and the denominator. By my math, that 
fraction [***130]  is always “1,” which is pretty large as 
fractions go.

12 Report of Grand Jury in No. 0009901-2008 (1st Jud. Dist. 
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Pennsylvania had had such a requirement in force, the 
Gosnell facility may have been shut down before his 
crimes. And if there were any similarly unsafe facilities 
in Texas, H. B. 2 was clearly intended to put them out of 
business. 13

While there can be no doubt that H. B. 2 caused some 
clinics to cease operation, the absence of proof 
regarding the reasons for particular closures is a 
problem because some clinics have or may have closed 
for at least four reasons other than the two H. B. 2 
requirements at issue here. These are:

1. H. B. 2’s restriction on medication abortion. In 
their first case, petitioners challenged the provision 
of H. B. 2 that regulates medication abortion, but 
that part of the statute was upheld by the Fifth 
Circuit and not relitigated in this case. The record in 
this case indicates that in the first six months after 
this restriction took effect, the number of medication 
abortions dropped by 6,957 (compared [***133]  to 
the same period the previous year). App. 236.

2. Withdrawal of Texas family planning funds. In 
2011, Texas passed a law preventing family 
planning grants to providers that perform abortions 
and their affiliates. In the first case, petitioners’ 
expert admitted that some clinics closed “as a 
 [**725]  result of the defunding,” 14 and as 
discussed below, this withdrawal appears 
specifically to have caused multiple clinic closures 
in West Texas. See infra, at 29, and n. 18.

Pa., Jan. 14, 2011), p. 248-249, online at 
http://www.phila.gov/districtattorney/ 
pdfs/grandjurywomensmedical.pdf (all Internet materials as 
last visited June 24, 2016).

13 See House Research Org., Laubenberg et al., Bill Analysis 
10 (July 9, 2013), online at 
http://www.hro.house.state.tx.us/pdf/ba832/ hb0002.pdf 
(“Higher standards could prevent the occurrence [***132]  of a 
situation in Texas like the one recently exposed in 
Philadelphia, in which Dr. Kermit Gosnell was convicted of 
murder after killing babies who were born alive. A patient also 
died at that substandard clinic”). The Court attempts to 
distinguish the Gosnell horror story by pointing to differences 
between Pennsylvania and Texas law. See ante, at 27-28. But 
Texas did not need to be in Pennsylvania’s precise position for 
the legislature to rationally conclude that a similar law would 
be helpful.

14 Rebuttal Decl. of Dr. Joseph E. Potter, Doc. 76-2, p. 12, ¶32, 
in Abbott (WD Tex., Oct. 18, 2013) (Potter Rebuttal Decl.).

3. The nationwide decline in abortion demand. 
Petitioners’ expert testimony relies 15 on a study 
from the Guttmacher Institute which concludes that 
“‘[t]he national abortion rate has resumed its 
decline, and no evidence was found that the overall 
drop in abortion incidence was related to the 
decrease in providers or to restrictions implemented 
between 2008 and 2011.’” App. 1117 (direct 
testimony of Dr. Peter Uhlenberg) (quoting R. 
Jones & J. Jerman, Abortion Incidence and Service 
Availability In the United States, 2011, 46 
Perspectives on Sexual and Reproductive Health 3 
(2014); emphasis in testimony). Consistent with that 
trend, “[t]he number of abortions to residents of 
Texas declined by 4,956 between 2010 and 2011 
and by 3,905 between 2011 and 2012.” [***134]  
App. 1118.

4. Physician retirement (or other localized factors). 
Like everyone else, most physicians eventually 
retire, and the retirement of a physician who 
performs  [*2345]  abortions can cause the closing 
of a clinic or a reduction in the number of abortions 
that a clinic can perform. When this happens, the 
closure of the clinic or the reduction in capacity 
cannot be attributed to H. B. 2 unless it is shown 
that the retirement was caused by the admitting 
privileges or surgical center requirements as 
opposed to age or some other factor.

At least nine Texas clinics may have ceased performing 
abortions (or reduced capacity) for one or more of the 
reasons having nothing to do with the provisions 
challenged here. For example, in their first case, 
petitioners alleged that the medication-abortion 
restriction would cause at least three medication-only 
abortion clinics to cease performing abortions, 16 and 
they predicted that “[o]ther facilities that offer both 
surgical and medication abortion will be unable to offer 
medication abortion,” 17 presumably reducing 
their [***135]  capacity. It also appears that several 
clinics (including most of the clinics operating in West 
Texas, apart from El Paso) closed in response to the 
unrelated law restricting the provision of family planning 

15 See App. 234, 237, 253.

16 Complaint and Application for Preliminary and Permanent 
Injunction in Abbott (WD Tex.), ¶¶10, 11 (listing one clinic in 
Stafford and two in San Antonio).

17 Id., ¶88.
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funds. 18 And there is reason to question whether at 
least two closures (one in Corpus  [**726]  Christi and 
one in Houston) may have been prompted by physician 
retirements. 19

Neither petitioners nor the District Court properly 
addressed these complexities in assessing causation—
and for no good reason. The total number of abortion 
clinics in the State was not large. Petitioners could have 
put on evidence (as they did for 27 individual clinics in 
their first case, see Appendix, infra) about the 
challenged provisions’ role in causing the closure of 
each clinic, 20 and the court could [***137]  have made a 
factual finding as to the cause of each closure.

Precise findings are important because the key issue 
here is not the number or percentage of clinics affected, 
but the effect of the closures on women seeking  [*2346]  
abortions, i.e., on the capacity and geographic 
distribution of clinics used by those women. To the 

18 In the first case, petitioners apparently did not even believe 
that the abortion clinics in Abilene, Bryan, Midland, and San 
Angelo were made to close because of H. B. 2. In that case, 
petitioners submitted a list of 15 clinics they believed would 
close (or have severely limited capacity) because of the 
admitting privileges requirement—and those four West Texas 
clinics are not on the list. See Appendix, infra. And at trial, a 
Planned Parenthood executive specifically testified that the 
Midland clinic closed because of the funding cuts and because 
the clinic’s medical director retired. See 1 Tr. 91, 93, in Abbott 
(WD Tex., Oct. 21, 2013). Petitioners’ list and [***136]  
Planned Parenthood’s testimony both fit with petitioners’ 
expert’s admission in the first case that some clinics closed 
“as a result of the defunding.” Potter Rebuttal Decl. ¶32.

19 See Stoelje, Abortion Clinic Closes in Corpus Christi, San 
Antonio Express-News (June 10, 2014), online at 
http://www.mysanantonio.com/ news/local/article/Abortion-
clinic-closes-in-Corpus-Christi-5543125.php (provider “retiring 
for medical reasons”); 1 Plaintiffs’ Exh. 18, p. 2, in Whole 
Woman’s Health v. Lakey, No. 1:14-cv-284 (WD Tex., 
admitted into evidence Aug. 4, 2014) (e-mail stating Houston 
clinic owner “is retiring his practice”). Petitioners should have 
been required to put on proof about the reason for the closure 
of particular clinics. I cite the extrarecord Corpus Christi story 
only to highlight the need for such proof.

20 This kind of evidence was readily available; in fact, 
petitioners deposed at least one nonparty clinic owner about 
the burden posed by H. B. 2. See App. 1474. And recall that in 
their first case, petitioners put on evidence purporting to show 
how the admitting privileges requirement would (or would not) 
affect 27 clinics. See Appendix, infra (petitioners’ chart of 
clinics).

extent that clinics closed (or experienced a reduction in 
capacity) for any reason unrelated to the challenged 
provisions of H. B. 2, the corresponding burden on 
abortion access may not be factored into the access 
analysis. Because there was ample reason to believe 
that some closures were caused by these other 
factors,the District Court’s failure to ascertain the 
reasons for clinic closures means that, on the record 
before us, there is no way to tell which closures actually 
count. Petitioners—who, as [***138]  plaintiffs, bore the 
burden of proof—cannot simply point to temporal 
correlation and call it causation.
B

Even if the District Court had properly filtered out 
immaterial closures, its analysis would have been 
incomplete for a second reason. Petitioners offered 
scant evidence on the capacity of the clinics that are 
able to comply with the admitting privileges and ASC 
requirements, or on those clinics’ geographic 
distribution. Reviewing the evidence in the record, it is 
far from clear that there has been a material impact on 
access to abortion.

On clinic capacity, the Court relies on petitioners’ expert 
Dr. Grossman, who compared the number of abortions 
performed at Texas ASCs before the enactment of H. B. 
2 (about 14,000 per year) with the total number of 
abortions per year in the State (between 60,000-70,000 
per year). Ante, at 32-33. 21 Applying what the Court 

21 In the first case, petitioners submitted a report that Dr. 
Grossman coauthored with their testifying expert, Dr. Potter. 1 
Tr. 38 in Lakey (Aug. [***139]  4, 2014) (Lakey Tr.). That 
report predicted that “the shortfall in capacity due to the 
admitting privileges requirement will prevent at least 22,286 
women” from accessing abortion. Decl. of Dr. Joseph E. 
Potter, Doc. 9-8, p. 4, in Abbott (WD Tex., Oct. 1, 2013). The 
methodology used was questionable. See Potter Rebuttal 
Decl. ¶18. As Dr. Potter admitted: “There’s no science there. 
It’s just evidence.” 2 Tr. 23 in Abbott (WD Tex., Oct. 22, 2013). 
And in this case, in fact, Dr. Grossman admitted that their 
prediction turned out to be wildly inaccurate. Specifically, he 
provided a new figure (approximately 9,200) that was less 
than half of his earlier prediction. 1 Lakey Tr. 41. And he then 
admitted that he had not proven any causal link between the 
admitting privileges requirement and that smaller decline. Id., 
at 54 (quoting Grossman et al., Change in Abortion Services 
After Implementation of a Restrictive Law in Texas, 90 
Contraception 496, 500 (2014)). 

Dr. Grossman’s testimony in this case, furthermore, suggested 
that H. B. 2’s restriction on medication abortion (whose impact 
on clinics cannot be attributed to the provisions challenged in 
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terms “ [**727]  common sense,” the Court infers that the 
ASCs that performed abortions at the time of H. B. 2’s 
enactment lacked the capacity to perform all the 
abortions sought by women in Texas.

The Court’s inference has obvious limitations. First, it is 
not unassailable “common  [*2347]  sense” to hold that 
current utilization equals capacity; if all we know about a 
grocery store is that it currently serves 200 customers 
per week, ante, at 33, that fact alone does not tell us 
whether it is an overcrowded minimart or a practically 
empty supermarket. [***141]  Faced with increased 
demand, ASCs could potentially increase the number of 
abortions performed without prohibitively expensive 
changes. Among other things, they might hire more 
physicians who perform abortions, 22 utilize their 
facilities more intensively or efficiently, or shift the mix of 
services provided. Second, what matters for present 
purposes is not the capacity of just those ASCs that 
performed abortions prior to the enactment of H. B. 2 
but the capacity of those that would be available to 
perform abortions after the statute took effect. And since 
the enactment of H. B. 2, the number of ASCs 
performing abortions has increased by 50%—from six in 
2012 to nine today. 23

this case) was a major cause in the decline in the [***140]  
abortion rate. After the medication abortion restriction and 
admitting privileges requirement took effect, over the next six 
months the number of medication abortions dropped by 6,957 
compared to the same period in the previous year. See App. 
236. The corresponding number of surgical abortions rose by 
2,343. See ibid. If that net decline of 4,614 in six months is 
doubled to approximate the annual trend (which is apparently 
the methodology Dr. Grossman used to arrive at his 9,200 
figure, see 90 Contraception, supra, at 500), then the year’s 
drop of 9,228 abortions seems to be entirely the product of the 
medication abortion restriction. Taken together, these figures 
make it difficult to conclude that the admitting privileges 
requirement actually depressed the abortion rate at all. 

In light of all this, it is unclear why the Court takes Dr. 
Grossman’s testimony at face value. 

22 The Court asserts that the admitting privileges requirement 
is a bottleneck on capacity, ante, at 34, but it musters no 
evidence and does not even dispute petitioners’ own evidence 
that the admitting privileges requirement may have had zero 
impact on the Texas abortion rate, n. 21, supra. 

23 See Brief for Petitioners 23-24 (six centers in 2012, 
compared with nine today). Two of the three new surgical 
centers opened since this case was filed are operated by 
Planned Parenthood (which now owns five of the nine surgical 
centers [***142]  in the State). See App. 182-183, 1436. 
Planned Parenthood is obviously able to comply with the 

The most serious problem with the Court’s reasoning is 
that its conclusion is belied by petitioners’ own 
submissions  [**728]  to this Court. In the first case, 
when petitioners asked this Court to vacate the Fifth 
Circuit’s stay of the District Court’s injunction of the 
admitting privileges requirement pending appeal, they 
submitted a chart previously provided in the District 
Court that detailed the capacity of abortion clinics after 
the admitting privileges requirement was to take effect. 
24 This chart [***143]  is included as an Appendix to this 
opinion. 25 Three of the facilities listed on  [*2348]  the 

challenged H. B. 2 requirements. The president of petitioner 
Whole Woman’s Health, a much smaller entity, has 
complained that Planned Parenthood “‘put[s] local 
independent businesses in a tough situation.’” Simon, Planned 
Parenthood Hits Suburbia, Wall Street Journal Online (June 
23, 2008) (cited in Brief for CitizenLink et al. as Amici Curiae 
15-16, and n. 23). But as noted, petitioners in this case are not 
asserting their own rights but those of women who wish to 
obtain an abortion, see supra, at 24, and thus the effect of the 
H. B. 2 requirements on petitioners’ business and professional 
interests are not relevant.

24 See Appendix, infra. The Court apparently brushes off this 
evidence as “outside the record,” ante, at 35, but it was filed 
with this Court by the same petitioners in litigation closely 
related to this case. And “we may properly take judicial notice 
of the record in that litigation between the same parties who 
are now before us.” Shuttlesworth v. Birmingham, 394 U.S. 
147, 157, 89 S. Ct. 935, 22 L. Ed. 2d 162 (1969); see also, 
e.g., United States v. Pink, 315 U.S. 203, 216, 62 S. Ct. 552, 
86 L. Ed. 796 (1942); Freshman v. Atkins, 269 U.S. 121, 124, 
46 S. Ct. 41, 70 L. Ed. 193 (1925).

25 The chart lists the 36 abortion clinics apparently open at the 
time of trial, and identifies the “Capacity after Privileges 
Requirement” for 27 of those clinics. Of those 27 clinics, 24 
were owned by plaintiffs in the first case, and 3 (Coastal Birth 
Control Center, Hill Top Women’s Reproductive Health 
Services, [***144]  and Harlingen Reproductive Services) were 
owned by nonparties. It is unclear why petitioners’ chart did 
not include capacity figures for the other nine clinics (also 
owned by nonparties). Under Federal Rule of Civil Procedure 
30(b)(6), petitioners should have been able to depose 
representatives of those clinics to determine those clinics’ 
capacity and their physicians’ access to admitting privileges. In 
the present case, petitioners in fact deposed at least one such 
nonparty clinic owner, whose testimony revealed that he was 
able to comply with the admitting privileges requirement. See 
App. 1474 (testimony of El Paso abortion clinic owner, 
confirming that he possesses admitting privileges “at every 
hospital in El Paso” (filed under seal)). The chart states that 14 
of those clinics would not be able to perform abortions if the 
requirement took effect, and that another clinic would have 
“severely limited” capacity. See Appendix, infra.
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chart were ASCs, and their capacity was shown as 
follows:

• Southwestern Women’s Surgery Center in Dallas was 
said to have the capacity for 5,720 abortions a year (110 
per week);

• Planned Parenthood Surgical Health Services Center 
in Dallas was said to have the capacity for 6,240 
abortions a year (120 per week); and

• Planned Parenthood Center for Choice in Houston was 
said to have the capacity for 9,100 abortions a year (175 
per week). 26 See Appendix, infra.

The average capacity of these three ASCs was 7,020 
abortions [***145]  per year. 27 If the nine ASCs now 
performing abortions in Texas have the same average 
capacity, they have a total capacity of 63,180. Add in 
the assumed capacity for two other clinics that are 
operating pursuant to the judgment of the Fifth Circuit 
(over 3,100 abortions  [**729]  per year), 28 and the total 
for the State is 66,280 abortions per year. That is 
comparable to the 68,298 total abortions performed in 
Texas in 2012, the year before H. B. 2 was enacted, 
App. 236, 29 and well in excess of the abortion rate one 

26 The Court nakedly asserts that this clinic “does not 
represent most facilities.” Ante, at 35. Given that in this case 
petitioners did not introduce evidence on “most facilities,” I 
have no idea how the Court arrives at this conclusion.

27 The Court chides me, ante, at 35, for omitting the Whole 
Woman’s Health ASC in San Antonio from this average. As of 
the Abbott trial in 2013, that ASC’s capacity was (allegedly) to 
be “severely limited” by the admitting privileges requirement. 
See Appendix, infra (listing “Capacity after Privileges 
Requirement”). But that facility came into compliance with that 
requirement a few months later, see Letter from J. Crepps to 
L. Cayce, Clerk of Court in Abbott (CA5, Jan. 3, 2014), so its 
precompliance capacity is irrelevant here.

28 Petitioner Whole Woman’s Health performed over 
14,000 [***146]  abortions over 10 years in McAllen. App. 128. 
Petitioner Nova Health Systems performed over 17,000 
abortions over 10 years in El Paso. Id., at 129. (And as I 
explain at n. 33, infra, either Nova Health Systems or another 
abortion provider will be open in the El Paso area however this 
case is decided.)

29 This conclusion is consistent with public health statistics 
offered by petitioners. These statistics suggest that ASCs 
have a much higher capacity than other abortion facilities. In 
2012, there were 14,361 abortions performed by six surgical 
centers, meaning there were 2,394 abortions per center. See 

would expect—59,070—if subtracting the apparent 
impact of the medication abortion restriction, see n. 21, 
supra.

To be clear, I do not vouch for the accuracy of this 
calculation. It might be too high or too low. The 
important point is that petitioners [***147]  put on 
evidence of actual clinic capacity in their earlier case, 
and there is no apparent reason why they could not 
have done the same here. Indeed, the Court asserts 
that, after the admitting privileges requirement took 
effect, clinics “were not able to accommodate increased 
demand,” ante, at 35, but petitioners’ own evidence 
suggested that the  [*2349]  requirement had no effect 
on capacity, see n. 21, supra. On this point, like the 
question of the reason for clinic closures, petitioners did 
not discharge their burden, and the District Court did not 
engage in the type of analysis that should have been 
conducted before enjoining an important state law.

So much for capacity. The other 30 potential obstacle to 
abortion access is the distribution of facilities throughout 
the State. This might occur if the two challenged H. B. 2 
requirements, by causing the closure of clinics in some 
rural areas, led to a situation in which a “large fraction” 
31 of women of reproductive age live too far away from 
any open clinic. Based on the Court’s holding in 
Planned Parenthood of Southeastern Pa. v. Casey, 505 
U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 2d 674, it appears 
that the need to travel up to 150 miles is not an undue 
burden, 32 and the evidence in this case shows that if 

Brief for Petitioners 23; App. 236. In 2012, there were 
approximately 35 other abortion clinics operating in Texas, see 
id., at 228 (41 total clinics as of Nov. 1, 2012), which 
performed 53,937 abortions, id., at 236 (68,298 total minus 
14,361 performed in surgical centers). On average, those 
other clinics each performed 53,937÷35=1,541 abortions per 
year. So surgical centers in 2012 performed 55% more 
abortions per facility (2,394 abortions) than the average 
(1,541) for other clinics.

30 The Court also gives weight to supposed reductions in 
“individualized attention, serious conversation, and emotional 
support” in its undue-burden analysis. Ante, at 36. But those 
“facts” are not in the record, so I have no way of addressing 
them.

31 See n. 11, supra.

32 The District Court in Casey found that 42% of Pennsylvania 
women “must travel for at least one hour, and sometimes 
longer than three hours, to obtain an abortion from the nearest 
provider.” 744 F. Supp. 1323, 1352 (ED Pa. 1990), aff’d in 
part, rev’d in part, 947 F. 2d 682 (CA3 1991), aff’d in part, 

136 S. Ct. 2292, *2348; 195 L. Ed. 2d 665, **728; 2016 U.S. LEXIS 4063, ***144



Page 43 of 47

 

the only clinics in the State were [***148]  those that 
would have  [**730]  remained open if the judgment of 
the Fifth Circuit had not been enjoined, roughly 95% of 
the women of reproductive age in the State would live 
within 150 miles of an open facility (or lived outside that 
range before H. B. 2). 33 Because the record does not 
show why particular facilities closed, the real figure may 
be even higher than 95%.

We should decline to hold that these statistics justify the 
facial invalidation of the H. B. 2 requirements. The 
possibility that the admitting privileges requirement 
might have caused a closure in Lubbock is  [*2350]  no 
reason to issue a facial injunction exempting Houston 
clinics from that requirement. I do not dismiss the 
situation of those women who would no longer live 
within 150 miles of a clinic as a result of H. B. 2. But 

rev’d in part, 505 U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 2d 674 
(1992). In that case, this Court recognized that the challenged 
24-hour waiting period would require some women to make 
that trip twice, and yet upheld the law regardless. See id., at 
886-887, 112 S. Ct. 2791, 120 L. Ed. 2d 674.

33 Petitioners’ expert testified that 82.5% of Texas women of 
reproductive age live within 150 miles of a Texas surgical 
center that provides abortions. [***149]  See App. 242 
(930,000 women living more than 150 miles away), 244 
(5,326,162 women total). The State’s expert further testified, 
without contradiction, that an additional 6.2% live within 150 
miles of the McAllen facility, and another 3.3% within 150 
miles of an El Paso-area facility. Id., at 921-922. (If the Court 
did not award statewide relief, I assume it would instead either 
conclude that the availability of abortion on the New Mexico 
side of the El Paso metropolitan area satisfies the 
Constitution, or it would award as-applied relief allowing 
petitioner Nova Health Systems to remain open in El Paso. 
Either way, the 3.3% figure would remain the same, because 
Nova’s clinic and the New Mexico facility are so close to each 
other. See id., at 913, 916, 921 (only six women of 
reproductive age live within 150 miles of Nova’s clinic but not 
New Mexico clinic).) Together, these percentages add up to 
92.0% of Texas women of reproductive age.

Separately, the State’s expert also testified that 2.9% of 
women of reproductive age lived more than 150 miles from an 
abortion clinic before H. B. 2 took effect. Id., at 916.

So, at most, H. B. 2 affects no more than (100%-2.9%)-
92.0%=5.1% of women of reproductive age. Also recall that 
many [***150]  rural clinic closures appear to have been 
caused by other developments—indeed, petitioners seemed to 
believe that themselves—and have certainly not been shown 
to be caused by the provisions challenged here. See supra, at 
29, and n. 18. So the true impact is almost certainly smaller 
than 5.1%.

under current doctrine such localized problems can be 
addressed by narrow as-applied challenges.
IV

Even if the Court were right to hold that res judicata 
does not bar this suit and that H. B. 2 imposes an undue 
burden on abortion access—it is, in fact, wrong on both 
counts—it is still wrong to conclude that the admitting 
privileges and surgical center provisions must be 
enjoined in their entirety. H. B. 2 has an extraordinarily 
broad severability clause that must be considered 
before enjoining [***151]  any portion or application of the 
law. Both challenged provisions should survive in 
substantial part if the Court faithfully applies that clause. 
Regrettably, it enjoins both in full, heedless of the 
(controlling) intent of the state legislature. Cf. Leavitt v. 
Jane L., 518 U.S. 137, 139, 116 S. Ct. 2068, 135 L. Ed. 
2d 443 (1996) (per curiam) (“Severability is of course a 
matter of state law”).
A

Applying H. B. 2’s severability clause to the admitting 
privileges requirement is easy. Simply put, the 
requirement must be upheld in every city in which its 
application does not pose an undue burden. It surely 
does not pose that burden anywhere in the eastern half 
of the State, where most Texans live and where virtually 
no woman of reproductive age lives more  [**731]  than 
150 miles from an open clinic. See App. 242, 244 
(petitioners’ expert testimony that 82.5% of Texas 
women of reproductive age live within 150 miles of open 
clinics in Austin, Dallas, Fort Worth, Houston, and San 
Antonio). (Unfortunately, the Court does not address the 
State’s argument to this effect. See Brief for 
Respondents 51.) And petitioners would need to show 
that the requirement caused specific West Texas clinics 
to close (but see supra, at 29, and n. 18) before they 
could be entitled to an injunction tailored [***152]  to 
address those closures.
B

Applying severability to the surgical center requirement 
calls for the identification of the particular provisions of 
the ASC regulations that result in the imposition of an 
undue burden. These regulations are lengthy and 
detailed, and while compliance with some might be 
expensive, compliance with many others would not. And 
many serve important health and safety purposes. Thus, 
the surgical center requirements cannot be judged as a 
package. But the District Court nevertheless held that all 
the surgical center requirements are unconstitutional in 
all cases, and the Court sustains this holding on 
grounds that are hard to take seriously.
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When the Texas Legislature passed H. B. 2, it left no 
doubt about its intent on the question of severability. It 
included a provision mandating the greatest degree of 
severability possible. The full provision is reproduced 
below, 34 but it is enough to  [*2351]  note that under this 
provision “every provision, section, subsection, 

34 The severability provision states: 

“(a) If some or all of the provisions of this Act are ever 
temporarily or permanently restrained or enjoined by judicial 
order, all other provisions of Texas law regulating or restricting 
abortion shall be enforced as though the restrained or 
enjoined provisions had not been adopted; provided, however, 
that whenever the temporary or permanent restraining order or 
injunction is stayed or dissolved, or otherwise ceases to have 
effect, the provisions shall have full force and effect.

“(b) Mindful of Leavitt v. Jane L., 518 U.S. 137, 116 S. Ct. 
2068, 135 L. Ed. 2d 443 (1996), in which in the context of 
determining the severability of a state [***154]  statute 
regulating abortion the United States Supreme Court held that 
an explicit statement of legislative intent is controlling, it is the 
intent of the legislature that every provision, section, 
subsection, sentence, clause, phrase, or word in this Act, and 
every application of the provisions in this Act, are severable 
from each other. If any application of any provision in this Act 
to any person, group of persons, or circumstances is found by 
a court to be invalid, the remaining applications of that 
provision to all other persons and circumstances shall be 
severed and may not be affected. All constitutionally valid 
applications of this Act shall be severed from any applications 
that a court finds to be invalid, leaving the valid applications in 
force, because it is the legislature’s intent and priority that the 
valid applications be allowed to stand alone. Even if a 
reviewing court finds a provision of this Act to impose an 
undue burden in a large or substantial fraction of relevant 
cases, the applications that do not present an undue burden 
shall be severed from the remaining provisions and shall 
remain in force, and shall be treated as if the legislature had 
enacted a statute [***155]  limited to the persons, group of 
persons, or circumstances for which the statute’s application 
does not present an undue burden. The legislature further 
declares that it would have passed this Act, and each 
provision, section, subsection, sentence, clause, phrase, or 
word, and all constitutional applications of this Act, irrespective 
of the fact that any provision, section, subsection, sentence, 
clause, phrase, or word, or applications of this Act, were to be 
declared unconstitutional or to represent an undue burden.

“(c) [omitted—applies to late-term abortion ban only]

“(d) If any provision of this Act is found by any court to be 
unconstitutionally vague, then the applications of that provision 
that do not present constitutional vagueness problems shall be 
severed and remain in force.” H. B. 2, §10, App. to Pet. for 
Cert. 199a-201a.

sentence, clause, phrase, or word in this Act, and every 
application of the provisions in this Act, are severable 
from each other.” [**732]  H. B. 2, §10(b), App. to Pet. for 
Cert. 200a. And to drive home the point about 
the [***153]  severability of applications of the law, the 
provision adds:

“If any application of any provision in this Act to any 
person, group of persons, or circumstances is 
found by a court to be invalid, the remaining 
applications of that provision to all other persons 
and circumstances shall be severed and may not 
be affected. All constitutionally valid applications of 
this Act shall be severed from any applications that 
a court finds to be invalid, leaving the valid 
applications in force, because it is the legislature’s 
intent and priority that the valid applications be 
allowed to stand alone.” Ibid.

This provision indisputably requires that all surgical 
center regulations that are not themselves 
unconstitutional be left standing. Requiring an abortion 
facility to comply with any provision of the regulations 
applicable to surgical centers is an “application of the 
provision” of H. B. 2 that requires abortion clinics to 
meet surgical center standards. Therefore, [***156]  if 
some such applications are unconstitutional, the 
severability clause plainly requires that those 
applications be severed and that the rest be left intact.

How can the Court possibly escape this painfully 
obvious conclusion? Its main argument is that it need 
not honor the severability provision because doing so 
would be too burdensome. See ante, at 38. This is a 
remarkable argument.

Under the Supremacy Clause, federal courts may strike 
down state laws that violate the Constitution or conflict 
with federal statutes, Art. VI, cl. 2, but in exercising this 
power, federal courts must take great care. The power 
to invalidate a state law implicates sensitive federal-
state relations. Federal courts have no authority to 
carpet-bomb state laws, knocking out provisions that are 
perfectly consistent  [*2352]  with federal law, just 
because it would be too much bother to separate them 
from unconstitutional provisions.

In any event, it should not have been hard in this case 
for the District Court to separate any bad provisions 
from the good. Petitioners should have identified the 
particular provisions that would entail what they regard 
as an undue expense, and the District Court could have 
then concentrated its analysis [***157]  on those 
provisions. In fact, petitioners did do this in their trial 
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brief, Doc. 185, p. 8 in Lakey (Aug. 12, 2014) (“It is the 
construction and nursing requirements that form the 
basis of Plaintiffs’ challenge”), but they changed their 
position once the District Court awarded blanket relief, 
see 790 F. 3d, at 582 (petitioners told the Fifth Circuit 
that they “challenge H. B. 2 broadly, with no effort 
whatsoever to parse out specific aspects of the ASC 
requirement that they find onerous or otherwise infirm”). 
In its own review of the ASC requirement, in fact, the 
Court follows petitioners’ original playbook and focuses 
on the construction and nursing requirements as well. 
See ante, at 28-29 (detailed walkthrough of Tex. Admin. 
Code, tit. 25, §§135.15 (2016)  [**733]  (nursing), 135.52 
(construction)). I do not see how it “would inflict 
enormous costs on both courts and litigants,” ante, at 
38, to single out the ASC regulations that this Court and 
petitioners have both targeted as the core of the 
challenge.

By forgoing severability, the Court strikes down 
numerous provisions that could not plausibly impose an 
undue burden. For example, surgical center patients 
must “be treated with respect, consideration, and 
dignity.” Tex. Admin. Code, tit. 25, §135.5(a). That’s 
now enjoined. Patients [***158]  may not be given 
misleading “advertising regarding the competence 
and/or capabilities of the organization.” §135.5(g). 
Enjoined. Centers must maintain fire alarm and 
emergency communications systems, §§135.41(d), 
135.42(e), and eliminate “[h]azards that might lead to 
slipping, falling, electrical shock, burns, poisoning, or 
other trauma,” §135.10(b). Enjoined and enjoined. 
When a center is being remodeled while still in use, 
“[t]emporary sound barriers shall be provided where 
intense, prolonged construction noises will disturb 
patients or staff in the occupied portions of the building.” 
§135.51(b)(3)(B)(vi). Enjoined. Centers must develop 
and enforce policies concerning teaching and publishing 
by staff. §§135.16(a), (c). Enjoined. They must obtain 
informed consent before doing research on patients. 
§135.17(e). Enjoined. And each center “shall develop, 
implement[,] and maintain an effective, ongoing, 
organization-wide, data driven patient safety program.” 
§135.27(b). Also enjoined. These are but a few of the 
innocuous requirements that the Court invalidates with 
nary a wave of the hand.

Any responsible application of the H. B. 2 severability 
provision would leave much of the law intact. At a 
minimum, both of the requirements challenged here 
should be held constitutional as applied to clinics 
in [***159]  any Texas city that will have a surgical center 
providing abortions (i.e., those areas in which there 

cannot possibly have been an undue burden on abortion 
access). Moreover, as even the District Court found, the 
surgical center requirement is clearly constitutional as to 
new abortion facilities and facilities already licensed as 
surgical centers. Whole Woman’s Health v. Lakey, 46 F. 
Supp. 3d 673, 676 (WD Tex. 2014). And we should 
uphold every application of every surgical center 
regulation that does not pose an undue burden—at the 
very least, all of the regulations as to which petitioners 
have never made a specific complaint supported by 
specific evidence.  [*2353]  The Court’s wholesale 
refusal to engage in the required severability analysis 
here revives the “antagonistic ‘canon of construction 
under which in cases involving abortion, a permissible 
reading of a statute is to be avoided at all costs.’” 
Gonzales, 550 U.S., at 153-154, 127 S. Ct. 1610, 167 L. 
Ed. 2d 480 (quoting Stenberg v. Carhart, 530 U.S. 914, 
977, 120 S. Ct. 2597, 147 L. Ed. 2d 743 (2000) 
(KENNEDY, J., dissenting); some internal quotation 
marks omitted).

If the Court is unwilling to undertake the careful 
severability analysis required, that is no reason to strike 
down all applications of the challenged provisions. The 
proper course would be to remand to the lower courts 
for a remedy tailored to the specific facts shown 
in [***160]  this case, to “try to limit the solution to the 
problem.” Ayotte v. Planned Parenthood of  [**734]  
Northern New Eng., 546 U.S. 320, 328, 126 S. Ct. 961, 
163 L. Ed. 2d 812 (2006).
V

When we decide cases on particularly controversial 
issues, we should take special care to apply settled 
procedural rules in a neutral manner. The Court has not 
done that here.

I therefore respectfully dissent.

 [**735]  APPENDIX

App. K to Emergency Application To Vacate Stay in O. 
T. 2013, No. 13A452, Plaintiffs’ Trial Exh. 46 [*2354] 

Go to table1
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Table1 (Return to related document text)

Clinic Name Clinic Location Capacity after Privileges 
Requirement

Notes
A
C
S

Austin Women's Health Center Austin, TX 100% of prior capacity

International Healthcare Solutions Austin, TX

South Austin Health Center (PP) Austin, TX none x

Whole Women's Health Austin Austin, TX 100% of prior capacity

Whole Women's Health Beaumont Beaumont, TX 100% of prior capacity

Coastal Birth Control Center Corpus Christi, TX prob. 100% of prior capacity

Abortion Advantage Dallas, TX none

Northpark Medical Group Dallas, TX

Dallas Surgical Health Services 
Center

Dallas, TX 120 per week x

Routh Street Women's Clinic Dallas, TX 20 per week Down from 
~60 per week

Southwestern Women's Dallas, TX 110 per week

Hill Top Women's Reproductive 
Health Services

El Paso, TX prob. 100% of prior capacity

Reproductive Services El Paso, TX none

Southwest Fort Worth Health Center 
(PP) Fort 

Worth, [***161]  TX

none

West Side Clinic Fort Worth, TX none

Whole Woman's Health Fort Worth Fort Worth, TX none

Harlingen Reproductive Services Harlingen, TX none

Affordable Women's Health Center Houston, TX

AAA Concerned Women's Center Houston, TX

Aaron Women's Clinic Houston, TX

Texas Ambulatory Surgical Center Houston, TX x

Alto Women's Center Houston, TX

Houston Women's Clinic Houston, TX 130 per week

Planned Parenthood Center for 
Choice

Houston, TX 175 per week x

Suburban Women's Clinic (SW) Houston, TX

Suburban Women's Clinic (NW) Houston, TX

Planned Parenthood Center for 
Choice Stafford

Stafford (not in 
county)

none

Killeen Women's Health Center Killeen, TX none

Planned Parenthood Women's 
Health Center

Lubbock, TX none

Whole Women's Health of McAllen McAllen, TX none

Dr. Braid (Alamo Women's 
Reproductive Services)

San Antonio, TX 100% of prior capacity

Planned Parenthood Babock Sexual 
Healthcare

San Antonio, TX 40/week for ALL San Antonio 
PP locations
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Planned Parenthood Bandera Rd 
Sexual Healthcare

San Antonio, TX none

Planned Parenthood Northeast 
Sexual Healthcare

San Antonio, TX none

Whole Women's Health San 
Antonio

San Antonio, TX severely limited x

Audre Rapoport Women's Health 
Center (PP)

Waco, TX none

Table1 (Return to related document text)

End of Document
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Looking Ahead to the Supreme Court’s October 2016 Term 

Mark C. Rahdert 

 This year, the coming Supreme Court Term promises to be significantly different from what we 
have come to expect in recent years.  One does not have to look far to find the reason.  In February, 
Justice Antonin Scalia suddenly and unexpectedly died.  It was the first time that a sitting Justice had 
died in the middle of a term in over half a century.  To complicate matters further, Scalia’s death 
occurred during an election year, in the final year of President Obama’s term of office.  And it occurred 
at a time when Democrats held the White House but Republicans controlled the Senate.  Under these 
circumstances, it was perhaps inevitable that the choice of Justice Scalia’s successor would become an 
election issue.  President Obama quickly nominated Judge Merrick Garland, an experienced and highly 
qualified federal judge with a reputation as a jurisprudential moderate.  But the Republican leadership in 
the Senate has refused to conduct confirmation hearings on the stated ground that they believe the 
next President should have the ability to choose Justice Scalia’s successor. 

 The result for the Court has been to stalemate the Court in cases with a strong conservative-
versus-liberal valence.  This was significantly in evidence during the October 2015 Term, particularly in 
Friedrichs v. California Teachers Association and United States v. Texas.  In Friedrichs, the Court had been 
poised to overrule Abood v. Detroit Board of Education and to hold that public employees had a First 
Amendment right to withhold agency fees from public unions. But without Justice Scalia, the Court 
divided 4-4 instead, leaving the lower court decision upholding the agency fees intact.  In US v. Texas, 
regarding an Obama administration policy that would have allowed millions of undocumented 
immigrants to remain in the United States, the Court again ended up in a 4-4 tie, this time leaving in 
place a lower court injunction against the Obama policy 

 The Court’s inability to come to meaningful decision was evident in other cases as well.  There 
were several situations where the Court ruled on narrow and sometimes technical grounds rather than 
taking opportunities to announce broad and significant new holdings.  Perhaps the most salient example 
was Zubik v. Burwell, which concerned the adequacy of the Obama administration’s treatment for claims 
of religious exemption from the contraceptive coverage provisions of the Affordable Care Act.  When 
the Court took the case, commentators forecast the possibility of a Court determination that would 
expand religious exemption rights under the Religious Freedom Restoration Act, but without Justice 
Scalia the votes for the outcome evidently were not there.  The Court instead issued an extremely 
unusual order, demanding supplemental briefing on what was effectively a compromise settlement 
proposed by the Supreme Court.  The Court in turn remanding to the lower courts, to explore the 
adequacy of a possible compromise along the lines the Court proposed.   

 When the Court did muster majorities, it generally did so either with respect to legal issues that 
did not split the Court on ideological grounds, or else in ways that drifted slightly to the left.  On a few 
occasions Justice Kennedy was persuaded to side with his more liberal colleagues.  That occurred 
notably in Fisher v. University of Texas, the Court’s 4-3 decision (from which Justice Kagan was recused) 
upholding the University of Texas at Austin’s affirmative action plan, where Kennedy wrote a majority 
opinion concluding that the affirmative action plan satisfied strict scrutiny.  It happened again in Whole 
Women’s Health v. Hellerstedt, where Kennedy sided with the liberal wing in a 5-3 holding that Texas’ 
stringent new regulations of abortion clinics violated women’s constitutional right of access to 
previability abortions. Kennedy was the sole remaining author of the Court’s 1992 decision in Planned 
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Parenthood v. Casey, which had upheld portions of Roe v. Wade and introduced the current undue 
burden standard for the constitutionality of abortion regulations. In Whole Women’s Health, he used 
that standard to conclude that the Texas regulations, by effectively closing all but a handful of abortion 
clinics, would create substantial obstacles and deprive many Texas women of meaningful access to 
lawful pre-viability abortions.  

 In my view these developments have had an impact on the shape of the Court’s October 2016 
Term.  To avoid the debilitating danger of more 4-4 splits, the Court has been cautious about granting 
review in cases that might provoke a sharp liberal-conservative division over the outcome.  While it 
takes only four votes to grant Court review, it still takes five votes to make a majority (unless one or 
more Justices are recused).  Under the current situation, the liberals on the Court are unlikely to vote for 
cert in such a case unless they think they have a shot at attracting one of the conservative Justices’ votes 
(probably Kennedy’s) to their side. While that happens sometimes, it is rare. On the other end of the 
Court, the conservatives are unlikely to vote for cert in such a case at all, since they have little chance of 
attracting one of the liberal Justices’ votes, and there is always a risk that they will lose a vote on the 
merits once the case has been briefed and argued. Given that practically all of the Court’s docket is 
discretionary, this means that the Court probably will not take many cases this Term that carry the risk 
of a liberal-conservative split, and therefore effectively a waste of the Court’s time and energy.  

 This is a virtually unprecedented situation.  In the past, when the Justices could expect that a 
vacancy would be filled in the relatively near future, they would often grant review in such a case but 
then hold it to be calendared for argument and decision after the ninth Justice’s confirmation.  (Indeed, 
in the past 4-4 splits like the ones in Friedrichs and US v. Texas might well have led to the Court listing 
the case in the following Term for reargument, something that at this writing is still a possibility in the 
case of US v. Texas.) But given the swirl of electoral politics over Scalia’s successor, the confirmation of a 
new Justice may not happen until the second half of the  October 2016 Term at the earliest.1  And if 
confirmation hearings bog down, it might conceivably not happen this Term at all. 

 The consequence of these developments (so far) has been to orient the Court’s O.T. ’16 docket 
toward cases that don’t have a sharp liberal/conservative valence, and in turn are less likely to grab 
headlines.  Thus, for example, the Court has granted review so far in several patent cases, cases 
involving jurisdiction and procedure, criminal-law statutory interpretation issues, and other similar 
matters that do not typically generate a sharp liberal-versus-conservative divide.  In these subject areas, 
the Court is likely either to be more nearly unanimous in its conclusions, or to divide along other 
jurisprudential fault lines.  There are a couple of cases that have a higher political profile – including, for 
example, some very important voting and election-law matters.  But so far the Term is unlikely to yield 
any major “blockbuster” opinions that fundamentally alter the law. To borrow Chief Justice Roberts’ 
famous “umpire” metaphor, in this Term it looks like the Court will be calling mostly balls and strikes, 
not major game-changing plays. 

 That said, there is still plenty to talk about on the Court’s docket.  The law does not wait for 
elections to happen or for the Senate to catch up with its confirmation duties.  Federal law consistency 

                                                           
1 There is one possible exception:  If Hillary Clinton were to win the November election and President Obama did 
not withdraw Judge Garland’s nomination, the Senate might well reconvene after the election for the purpose of 
confirming Judge Garland, on the theory that he would be a less controversial choice than a possible nomination 
by Clinton in January 2017. 
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and uniformity depend on the Supreme Court’s ability to resolve lower court conflicts, clear up 
ambiguous statutes, settle knotty procedural dilemmas, and generally smooth out the operation of our 
increasingly complex and ubiquitous system of federal law.  For the sake of both justice and the 
appearance of justice, there are always matters that the Court simply must take up, even if the prospect 
is daunting for one or both of its political/jurisprudential wings.  Below are a few cases we think will 
yield some of the more interesting and prominent decisions of the Term. 

Some Leading Cases the Court Will Decide 

 One major case that will be coming to the Court this term is Samsung Electronics Co. v. Apple, 
Inc.  This case represents the latest installment in the long-running smartphone patent war between 
Samsung and Apple.  The specific issue in the case concerns the proper measure of recovery for patent 
infringement.  Apple, whose patent was infringed, claims a right to all profits that Samsung obtained 
from the infringing device.  Samsung argues that the design patent it infringed applies only to a single 
component of the device, and that redress should be limited to the profits that are attributable to that 
particular component.  The Federal Circuit sided with Apple on the issue.  For years, the Federal Circuit 
has had a reputation for being very pro-patent, which certainly fits with its conclusion in this case.  After 
many years of deferring to the Federal Circuit’s expertise on patent law, however, the Supreme Court 
has recently begun to exercise more direct oversight of patent law questions.  

 Another case with a strong business-related interest, Salman v. U.S., raises an issue under 
federal securities law.  In Dirks v. SEC, 463 U.S. 646 (1983) the Court held that in order to establish 
prohibited insider trading, there must be proof that the alleged insider has received a personal benefit 
from the inside information.  The question in this case concerns what needs to be shown to establish 
that personal benefit.  In United States v. Newman, 773 F.3d 438 (2014) the Second Circuit held that 
there must be an objective exchange that represents at least potential pecuniary gain or something of 
similar value.  In this case, the Ninth Circuit found that standard to be too stringent.  It ruled instead that 
it was sufficient to show that the insider and the alleged tippee shared a close family relationship. The 
Court will need to determine what evidence of personal benefit is necessary in order to establish the 
requirement it set in Dirks.   

 In recent years, the Court has actively addressed issues concerning the structure and function of 
federal class actions, and this Term will continue that trend.  One recurring issue is what happens to the 
class action when the claims of named plaintiffs disappear for one reason or another from the case.  In 
Microsoft Corp. v. Baker, the Court will determine whether a federal court of appeals can retain 
jurisdiction to review a district court order denying class certification in a case where the named 
plaintiffs have voluntarily obtained dismissal with prejudice of their own personal claims for the tactical 
purpose of attempting to preserve appellate jurisdiction over class certification that would otherwise be 
eliminated by the Court’s ruling in Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978).  As with the 
securities law issue in Salman, lower courts are split on this jurisdictional question. 

 Yet another circuit split involves what can be used to establish a conspiracy in violation of 
Section 1 of the Sherman Act.  In Visa v. Osborn (consolidated with Visa v. Stoumbos) the Court will 
consider whether such a conspiracy can be demonstrated by a business association’s rules and 
governance processes.  The case involves the legality of rules set by Visa and MasterCard for a network 
of ATM operators which require that ATM operators in the network must grant Visa and MasterCard the 
lowest fees charged to any credit card company. 



4 
 

 One of the relatively few hot-button cases that the Court has agreed to address is Trinity 
Lutheran Church of Columbia v. Pauley. The case raises the question whether it violates the First 
Amendment’s Establishment Clause for a state to categorically exclude religious organizations from a 
state spending program – in this case a program that enables purchase of shredded tires as a soft 
bedding for a children’s playground – that is “otherwise neutral.”  The case calls on the Court to resolve 
a lower court conflict over the application of the Supreme Court’s decision in Locke v. Davey, 540 U.S. 
712 (2004) which had acknowledged the “play in the joints” doctrine that permits states in some 
circumstances to either include or exclude religious groups from state spending programs without 
violating either the Free Exercise or the Establishment Clauses of the First Amendment.  As Professor 
Rahdert has argued,2 prior to Justice Scalia’s death the Court seemed to be on the edge of adopting a 
new Establishment doctrine that would permit a substantially greater church-state interaction than has 
been traditionally allowed under the current Lemon v. Kurtzman, 403 U.S. 602 (1971) and 
“endorsement” standards.  But the Court has encountered difficulty in articulating an alternative 
formula that would attract five votes.  With Justice Scalia gone, the chances of charting a new direction 
are even more daunting, but the Trinity Lutheran decision may give some hints as to where the Court is 
now headed.  

Some Petitions to Watch 

 At this point in the year, there is typically a backlog of certiorari petitions on which the Court has 
yet to act.  When the Court resumes holding conferences later this month and into October, we are 
likely to witness a substantial set of new certiorari grants that will round out most of the remaining 
matters to be considered later in the Term.  Thus there are always “petitions to watch” in cases that are 
likely to be good candidates for review, but where we do not yet know whether the Court will take 
jurisdiction over them.  Here are some cases in that category that we think may warrant the Court’s 
attention.  

 One of the matters that is most likely to spark a lot of public attention is the issue of 
transgender rights under federal constitutional and civil rights law.  The Court may well take that issue 
up in Gloucester County School Board v. GG. The case raises the question whether a local school board 
may prohibit a female-to-male transgender student from using the bathroom of his gender identity.  The 
district court ordered the school to allow the student to use the bathroom of his choice during the 
pendency of the litigation, and Fourth Circuit denied a stay of that order.  In early August the school 
board asked the Supreme Court for a stay, which the Court granted over dissents by Justices Ginsburg, 
Sotomayor and Kagan.  Justice Breyer concurred separately to state that his vote was simply to preserve 
the status quo pending the outcome of the litigation and should not be interpreted as any kind of 
judgment on the merits.  The case presents issues both under federal statutory civil rights law and 
potentially under the Equal Protection Clause of the 14th Amendment. 

 Another case that has general interest is NCAA v. O’Bannon. This case about is about whether 
the NCAA needs to pay former collegiate athletes for use of their images in videogames developed 
under NCAA licensing. O’Bannon, one of the named plaintiffs in this class action, was a star basketball 
player at UCLA who went on to a short NBA career.  He claimed that his image was used in developing a 
                                                           
2Mark Rahdert, Court Reform and Breathing Space under the Establishment Clause, 87 Chicago -Kent L. Rev. 835 
(2012)  
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sports videogame character with his identical height, weight, build, facial characteristics, and jersey 
number. The district court held that he was entitled to payment for use of his image.  The NCAA has 
argued that requiring such payments would undermine the amateur character of collegiate sports.  This 
case has been going on for many years and has finally reached the stage for possible Supreme Court 
review. 

 One possible “theme” for this year’s Term has to do with arbitration.  That has been a recurring 
topic before the Supreme Court in recent years, and there are several arbitration matters on the 
certiorari docket from which the Court might choose.   Government of Belize v. BCB Holdings Limited 
asks the Court to evaluate the intersection between arbitration and the forum non conveniens doctrine 
in circumstances where a foreign jurisdiction has jurisdiction but faces limited capacity to attach assets 
that are located in the United States.  The case also raises issues about the intersection between public 
policy favoring arbitration and other potentially conflicting policy concerns. Kindred Nursing Centers 
Limited Partnership v. Clark concerns whether the Federal Arbitration Act preempts a state-law 
contract rule that requires a power of attorney to expressly refer to arbitration agreements before the 
attorney-in-fact can bind her principal to an arbitration agreement. And R.J. Reynolds Tobacco Co. v. 
Maryland concerns the scope of pre-emption of state law rules governing standards of appellate review 
in cases subject to the Federal Arbitration Act. 

 In the field of product liability, one of the cases the Court might take up is Sergeants Benevolent 
Ass’n Health and Welfare Fund v. Sanofi-Aventis U.S. LLP. The case involves application of the civil 
portions of the federal Racketeer Influenced and Corrupt Organizations Act (RICO) to allegations that a 
drug manufacturer conspired to misrepresent a pharmaceutical drug’s safety to doctors in order to 
increase sales.  The question is whether the doctors’ decision to prescribe the drug defeats causation for 
RICO purposes between the manufacturer’s misrepresentations and the patients’ economic injuries. 

 With respect to federal civil procedure, the Court may well take up The Bank of New York 
Mellon v. American Fidelity Assurance Co. The case test the scope of the Court's recent decision in 
Daimler AG v. Bauman, 571 U.S. ___ (2014), which held that general jurisdiction over a corporate 
defendant may be exercised only in a jurisdiction where the defendant is properly “at home.” In this 
case the petitioners argue that except in extraordinary circumstances, a corporation meets the Daimler 
standard only in the defendant's place of incorporation or its principal place of business. 

A Petition for Rehearing to Watch  

 Supreme Court observers rarely pay much attention to petitions for rehearing of decided cases, 
because they are so rarely granted.  But this Term there is at least some possibility that the Court will 
grant rehearing in United States v. Texas.  As we noted above, the Court affirmed the lower court 
decision in that case by an equally divided vote, which left a national preliminary injunction against the 
Obama administration’s Deferred Action for Parents of Americans program, a policy that would defer 
deportation actions against undocumented immigrants who were parents of an American citizen or of a 
lawful immigrant child.  The case presented the Court with complicated issues of justiciability, 
administrative standing, administrative procedure, legislative authority, and executive power under 
Article II of the US Constitution.  As we noted above, it was the kind of case that the Court might have 
listed for reargument if it had anticipated the filling of Justice Scalia’s seat over the summer break.  That, 
of course, did not happen, but the US has nonetheless asked the Court to rehear the case.  Essentially, 
the government has argued that the case is of such importance that it should be heard and decided by 



6 
 

the Court when it has a full complement of nine Justices, and that a nonprecedential summary 
affirmance is simply an unacceptable resolution for a case of such potential magnitude.  If the Court 
were to grant rehearing, it could await calendaring the case until it had a clear prospect that a ninth 
Justice would be sitting by the time the case came up for review. 

Looking Past O.T. ‘16 

 Looking beyond the October 2016 Term, what are the longer-term trends for the Court? 
Predicting the future is always perilous, and in my experience it is even more so with the Court.3  For 
example, after Justice Stevens retired, the betting was that Justice Ginsburg would  be next Justice to 
leave, and that the Court was thus poised (if a Republican were elected president) to acquire a solid and 
consistent 6-Justice conservative majority that would no longer depend on Justice Kennedy’s sometimes 
unpredictable vote. Justice Scalia’s sudden demise put paid to that prediction.  Now, with Justice Scalia 
gone, the Court is potentially poised (if a Democrat is elected president) to have more Justices trending 
toward the liberal wing than toward the conservative one – although that counts as “liberal” at least 
two Justices (Breyer and Kagan) who are really centrists, and makes as-yet untested assumptions about 
Justice Scalia’s replacement.  As the Senate’s inaction on the Garland nomination made virtually 
inevitable, much will turn on who wins the 2016 presidential election, and of course on whom the next 
President might nominate to fill Justice Scalia’s place if it is still vacant on January 20, 2017.   

 Beyond judicial nomination and confirmation politics, there is another issue the Court will face, 
which is to whom the mantle of intellectual leadership will fall, especially on the conservative end of the 
Court.  For more than 10 years now we have called it the “Roberts Court” out of courtesy to the Chief 
Justice, but it has been fairly clear that Roberts has been hesitant to be the intellectual leader of the 
Court’s conservative wing, given his duties as the Chief Justice.  On the right, that role instead fell to 
Justice Scalia.  On the left it was long shared between Justice Stevens and Justice Ginsburg.  There is 
every reason to consider that Justice Ginsburg will continue to lead on the Court’s left, but the 
leadership on the right is more open to question.  By age and experience, Justice Thomas might seem 
the likely candidate, but by judicial temperament he has always been such a jurisprudential maverick 
that it seems unlikely he would take on the mantle of conservative intellectual leadership.  Justice Alito, I 
think, would like to assume that role, but I am not sure he has either Scalia’s argumentative force or his 
capacity to persuade.  Chief Justice Roberts himself might take on the role, but he has been more of a 
compromiser and pragmatist (in my opinion actually good qualities for a Chief Justice) attempting to de-
politicize the Court and bridge the gaps between its two wings, as in the health care cases.  That leaves 
the question of intellectual leadership on the right open. 

 As to what issues the Court will be facing, who knows?  I think it is fairly safe to say that health 
care, the environment, and immigration will remain hot political issues for the foreseeable future, and 
that suggests they will continue to come before the Court with some regularity.  So will the legal means 
for dealing with international terrorism. On the constitutional level, there is likely to be ongoing debate 
about the fairness of our criminal justice system.  Issues concerning civil rights for racial and ethnic 
minorities have been persistent throughout our history and are likely to remain part of the Court’s 

                                                           
3 At the end of the semester I sometimes suggest to my Constitutional Law students that they write down the five 
major items they think the Court will address in five years and how the Court will likely rule; that they save that 
document in a file, and that they pull it up five years later to see how well they did in predicting the Court’s 
business.  My bet is that they will be almost completely wrong.   
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business.  At some point the Court will have to revisit the question whether the death penalty violates 
the 8th Amendment. These are matters that are fairly sure to make their way onto the Court’s docket at 
some point in the years ahead. Other less predictable issues – such as the rights of transgendered 
individuals, which the Court may address for the first time this Term – will surely arise. What specific 
issues will emerge and how they will be resolved, however, seem impossible to forecast with any sort of 
assurance.  When the next Justice finally arrives, we may have a slightly clearer picture, although in my 
experience it often takes a new Justice at least a Term or two (and often longer) before that Justice finds 
his or her niche on the Court’s jurisprudential divides.                         
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CYBER RISKS OF THE LAW FIRM 
 

The term “cyber security” gets thrown around in this day and age by attorneys and the 
media, but what does it really mean?  It means something different for everyone depending on the 
size of the company, the trade secrets kept by the company, the documents a company is holding 
for its client, etc.  For example, many of us attorneys appear to be oblivious to the fact that we hold 
a client’s key documents in many cases.  Yet, often the bare minimum is done to secure those 
documents—which is especially true for smaller firms.  Multi-national corporations understand 
the issues better than most law firms, yet they still fail to take the necessary steps to secure and 
protect their most precious assets.  The following is an analysis of what is happening in the real 
world presently and what advice can be given to attorneys, law firms, and business professionals. 

 
 One would think that attorneys would be acutely aware of the risks we face on a daily basis 
given that we are trained to assume the worst and prepare for that outcome.  But in reality, many 
firms have been the victim of cyber-attacks.  In 2010 seven law firms that were involved in a 
takeover deal were hacked so as to find key documents regarding that transaction. Michael A. 
Riley & Sophia Pearson, China-Based Hackers Target Law Firms to Get Secret Deal Data 
Bloomberg (2012), http://www.bloomberg.com/news/articles/2012-01-31/china-based-hackers-
target-law-firms (last visited Aug 15, 2016). That same year, four Canadian firms were attacked 
by hackers posing as a partner of the firm to obtain documentation. Id.   In 2011, eleven Canadian 
law firms were attacked by hackers in China to steal data, and in 2014 a law firm suffered a breach 
of present and former employee personal data including tax information, Social Security numbers, 
and passport information. More Cyber Preparedness Needed, According to 2014 Law Firm Cyber 
Survey, Marsh,  In December 2014, a Toronto based law firm lost a “large six figure sum” after a 
virus gave hackers backdoor access to the bookkeeper’s computer and copied bank account 
passwords. Yamri Taddese, Law Firm’s Trust Account Hacked, ‘Large Six-Figure’ Taken, Law 
Times News (2013),  And an article from 2015 suggested that around 25 law firms were hacked 
that year. Susan Hansen, Cyber Attacks Upend Attorney-Client Privilege Bloomberg Businessweek 
(2015), 
 
 Most attorneys do not even recognize the risk cyber-attacks pose when directly confronted 
with questions about cyber-attacks.  Attorneys’ and law firms’ lack of understanding of the cyber 
security issue was highlighted in a 2014 study of law firms by Key Marsh. More Cyber 
Preparedness Needed, According to 2014 Law Firm Cyber Survey, supra note 3.  The study 
showed that 72% of firms had not assessed the risk or determined the cost of a cyber-attack.  51% 
of firms had not taken any means to insure themselves or did not know if their firm had taken any 
measures to address cyber security. Id. Despite this lack of knowledge, 79% said cyber-attackers 
were a top 10 risk to their firms. Id.  The disconnect is obvious as evidenced by the fact that 41% 
of the law firms were not insured for data breach or business interruption from a cyber security 
event. Id.  Even worse, 10% of the firms did not even know they were uninsured. Id.  It is apparent 
that although law firms are at great risk, they place little priority on protecting sensitive data. 
 
 



Why Are Law Firms At Risk? 
 
 Law firms, in particular, are at risk from cyber-attacks, primarily due to the extent of 
proprietary information they manage.  First, they are in possession of their client’s personal and 
proprietary information.  Second, they are in control of their own employees’ personal and 
financial information.  Third, the accounting department has all of the firm’s banking information, 
as well as investment information for the corporation and the employees.  And finally, during 
litigation, other firms produce documents from parties or entities who are not the firm’s clients.  
Those documents are often deemed to be confidential, which leaves the firm with the responsibility 
to protect documents which are not internal and do not directly relate to employees or clients of 
the firm.  While larger law firms bear these inherent risks, the same is often true for multinational 
corporations and insurance companies.  
 
 Hackers use increasingly complex tactics to attack their targets.  “Spear phishing” is an e-
mail scam by which hackers pose as individuals or businesses their targets know in order to obtain 
financial gain, trade secrets, or military information.  The hacker learns as much as he or she can 
about the intended victim by researching his name, email address, place of employment, social 
media accounts, etc.  Once the hacker has enough information, an email is sent which resembles 
one from someone in the victim's life such as a co-worker, boss, or friend.  The criminal then uses 
his or her research to convince the victim that the email is legitimate, thereby causing the victim 
to provide privileged data.  It has been a favored tactic in recent years by hackers seeking 
unauthorized access to confidential data, and it represents a much more targeted approach than 
previous tactics, indicative of the ever increasing lengths that hackers will go to in order to target 
specific organizations.   
 
 A February 9, 2015 story in the ABA Journal highlights a spear phishing attempt by 
hackers and one of the more careless responses by an attorney to a clearly questionable email. 
Christopher Budd, Hackers Get More Targeted with Recent Spear Phishing Campaigns, Trend 
Micro (2016), http://blog.trendmicro.com/hackers-get-more-targeted-with-recent-spear-phishing-
campaigns/ (last visited Aug 15, 2016).  In that story, an attorney accepted an email that was 
purportedly from the U.S. Postal Service and appeared to be legitimate. He clicked an attachment 
to the email.  Hours later he tried to access his account with his bank online and he was transferred 
to a page asking for his PIN.  The attorney next received a call from a person claiming to be with 
the bank who told him it appeared he was having problems accessing the account.  The attorney 
was instructed to type in his PIN along with another number.  That number turned out to be a wire 
transfer code.  Immediately after typing it in, the webpage flashed a message saying the website 
was down for maintenance.  Two days later, the attorney received another call from a “bank 
employee” who asked him to reenter the information and then told him he was locked out of his 
account for 24 hours.  At no time did the attorney become suspicious or contact his bank.  The 
result was over $289,000 being transferred from his account to a Chinese bank.  His bank declined 
to cover the loss.  
 
 One would think that an attorney would be careful enough to avoid such a situation, but 
that is regrettably not the case.  Fortunately, there are a number of ways to bolster a firm’s cyber 
security once one understands what hackers are after.   
 



White Hat Attacks: Assessing What Hackers Want 
 
 Before determining how a law firm can address cyber security issues, it is important to 
understand what drives the hacker’s decision-making.  This is what cyber experts call a “threat 
assessment.”  A threat assessment examines: (1) the motives of the adversary i.e., what the 
adversary wants and how much he wants it; (2) the capabilities of the adversary; and, (3) the 
resources of the hacker and how capable the entity is at adapting to the firm’s specific defenses.  
Only then can a firm interpret prior attack events and conduct analysis of what might, could, and 
may happen to the firm.  Many experts would recommend hiring outside cyber experts to perform 
an analysis and conduct a “white hat attack.”  This technique involves the firm hiring an ethical 
computer hacker, or a computer security expert, who specialize in penetrating computer databases 
to ensure the security of an organization's information systems.  It should be noted that many 
insurance companies will not provide cyber coverage at all if a firm has not already conducted a 
white hat attack.   
 
Large Firms vs. Small Firms 
 
 Once some form of a threat assessment has been performed, the next question that must be 
answered is how large the firm is.  For larger firms, with I.T. departments and the financial means 
to address the issue there are several things to be done.  One simple thing for any firm to do is to 
ensure that all employees, lawyers, paralegals, and administrative staff take a personal 
responsibility to raise issues when a suspicious email comes through and contact the firm 
administrator, I.T. department, or a designated lawyer before responding.  However, this is clearly 
insufficient.  The firm must also use encryption to the extent possible including having strong 
password requirements and blocking the download of files or materials from websites that have 
not been white hat tested.  In addition to these actions firms should also consider the following: 
conducting an evaluation of the firms cybersecurity risk, evaluating client data security 
considerations (HIPAA, for example), limiting the type and manner of installation of programs 
and cloud or other data service, having a data breach protocol and a program to address the 
notification requirements (as set forth below), routinely conducting white hat audits of the firm’s 
security system, and limiting internet access and use of personal devices.   
 
 However, the most important action the large firm can take is to establish a cyber security 
committee to oversee the security program and risks.  The committee should include H.R., I.T., 
managing principals of the firm, and even an outside expert, if necessary.  The firm should also 
have an attorney or in-firm employee to act as the chief information security officer for managing 
the firm’s cybersecurity risks.   
 
 All of this takes considerable time and money, which begs the question as to what the small 
firm or solo practitioner can do.  Because the small firm members have to actually pay the bills, 
earn an income, and practice law, it would be ideal for the firm to hire an I.T. expert on a contract 
basis or on an as needed basis.  However, the ongoing needs and the expense notwithstanding, the 
small firm cannot avoid the initial step of setting up a system in the first place and white hat testing 
to ensure that system is doing all it can to protect client information.   
 
 



Addressing Cyber-Attacks Before They Happen 
 
 Strategic planning before a cyber-attack takes place is the key to dealing with the event 
after it occurs.  Passing the risk to other entities is key, especially for the smaller firm.  The small 
firm may not have the ability to have its own I.T. department and thus may have to contract out 
services.  If this is the case, it is imperative that those firms have contractual agreements that 
protect them should an attack take place.  For example, if the small firm hires out an I.T. expert, 
the contract with that expert should require the law firm be an additional insured on the I.T. experts 
insurance policy and should contain a defense and indemnity clause for the negligent acts of the 
I.T. expert.  This would apply to any vendor providing services to a small firm.   
 

The mid to large-sized firms will likely have the financial means to retain their own I.T. 
department and other experts to put together their security system.  Thus, the insurance policy will 
be key to protection of the mid to large-sized firm.  As of 2014 there were more than 35 insurance 
companies offering stand-alone cyber coverage.  That number has very likely increased in the short 
time since then.  Initially, best practices would suggest that evaluating a firm’s present coverage 
to determine what gaps exist for cyber coverage.  As should be evident by now, the standard forms 
of coverage generally do not provide coverage for cyber-attacks.  These include professional 
liability and general liability.  Thus, it is imperative for firms to meet with their brokers to discuss 
what coverages are available.  It is also important to know what requirements each insurer has with 
regard to security protocols, procedures, and policies for the firm to obtain coverage.   

 
 Many insurance companies, for example, will provide a reduced premium if the law firm 
has conducted a security risk assessment (SRA).  An SRA involves several steps.  First, the law 
firm should identify and prioritized all of the information that needs to be protected.  Next, the law 
firm should identify and list where all that information is stored within the law firm.  This would 
necessarily include laptops, work stations, phones, and the firm’s databases.  In some arenas it is 
suggested that the firm assign a rating to the information from 1 to 5.  The last step involves the 
law firm conducting an internal threat exercise. For example, Microsoft has a method for 
conducting an internal threat exercise known as STRIDE, which addresses most of the top threats.   
STRIDE stands for: 
 
Spoofing the Identify 
Tampering with Data 
Repudiation of Transactions 
Information Disclosure  
Denial of Service, and  
Elevation of Privilege 
 
 Some state legislatures have gone so far as to lay out the steps for an SRA.  The Office of 
Administration and Finance in Massachusetts has actually provided a set of guidelines relating to 
HIPAA, which is attached to this paper.  It is extremely detailed, as can be expected from a 
governmental entity, but it might provide some guidance on how to protect medical records and 
other HIPAA relating information. As discussed in other parts of this paper, insurance companies 
may also require an action plan or an SRA.   
 



 In short, strategic planning before a cyber-attack takes place is the key first step to dealing 
with a cyber-attack after it occurs.  The single best strategic tool that law firms of any size should 
utilize is a security risk assessment.  While the forms of SRAs are quite varied, there are many 
samples of SRAs on the internet and in publications which law firms can adapt and tailor to their 
firms.   
 
Specific Policies Available From Insurance Companies 
 

Although the insurance industry is always evolving, there are some basic types of coverage 
that a law firm should look at, with the primary ones being: E-Business Interruption & Extra 
Expense Coverage and Crisis Management.   

  
E-Business Interruption & Extra Expense Coverage 
 
 One of the risks relating to a cyber-attack is the shutting down of the computer system of 
the firm.  When the firm cannot conduct business operations, there is coverage, not without 
limitations, for such a loss.  Some such language includes the following provision: 
 

BUSINESS INTERRUPTION INCOME LOSS AND DEPENDENT 
BUSINESS INTERRUPTION INCOME LOSS COVERAGE 
 
The Insurer will pay the Company any Business Interruption Income Loss, 
Dependent Business Interruption Income Loss and Extra Expenses the Company 
sustains during the Period of Restoration as the direct result of an Interruption in 
Services, provided such Interruption in Services first occurs during the Policy 
Period. 

 
Many of the terms in such policies by necessity need to be defined elsewhere in the insurance 
policy.  Generally, “business interruption income loss” is defined as “net profit before income 
taxes that the company is prevented from earning due to an interruption in services,” but excludes 
costs incurred to “update, restore, replace, modify or otherwise improve digital assets or any 
computer system of the company to a level beyond that which existed just before the interruption 
in services or loss event.”  Further limitations often exist, but such terms must be addressed and 
analyzed on an individual basis.   
 

Another common E-Business Interruption policy provision is: 
 

ELECTRONIC BUSINESS INTERRUPTION COVERAGE 
 
[T]he Company will reimburse the Named Insured, … for Electronic Business 
Interruption Costs incurred… during the Restoration Period as a direct result of a 
covered Event for an Electronic Business Interruption that first takes place during 
the Policy Period. 



 
Again, it is important to understand what damages are contemplated and excluded before agreeing 
to terms on a policy of insurance.  
 
Crisis Management  
  

One of the forms of coverage addressing crisis management includes the cost of identifying 
the cause, breadth, and depth of the cyber-attack.  One such policy provision provides that the 
insurer “will reimburse the Insured Entity for reasonable and necessary Cyber Investigation 
Expenses.”  Such expenses include “reasonable and necessary expenses the Insured Entity incurs 
to conduct an investigation of its Computer System by a Third Party to determine the source or 
cause of [a] Data Privacy Wrongful Act or Network Security Wrongful Act.” Roberta D. 
Anderson, Insurance Coverage for Cyber Attacks, Part Two of a Two-Part Article, Legal Insight 
K&L Gates (2013), http://www.klgates.com/files/publication/ad055263-b16b-4637-8735- 
 
 The costs relating to the management of the crisis can also be covered.  Such coverage 
language has defined these expenses to include “amounts … an organization incurs for the 
reasonable and necessary fees and expenses incurred by a crisis management firm in the 
performance of crisis management services for an organization” arising from a “failure of security” 
or “privacy peril,” each as defined. Id. at 9. 
 
 Additionally, crisis management coverage exists to deal with the public relation issues that 
arise.  Policies may define such an event as “any situation which in the reasonable opinion of an 
executive did cause or is reasonably likely to cause economic injury to the insured entity.” Id.  
 
Legal Standards Governing Law Firms 
  

Attorneys will want to know the legal standards for the law firm to protect its own records, 
those of its client and those of other parties in litigation.  However, surprisingly, not such standard 
has been set to date.  The government has yet to provide statutory authority or legislation.  What’s 
more, the insurance industry as a whole has yet to set standards, as insurance companies have 
disparate approaches to insuring the risk.  In other words, such standards are “found in an ever 
expanding patchwork of state, federal and international laws, regulations and enforcement actions 
as well as common law duties to provide ‘reasonable’ or ‘appropriate’ security.” Jill D. Rhodes & 
Vincent I. Polley, The ABA Cybersecurity Handbook: A Resource for Attorneys, Law Firms, and 
Business Professionals, 42 (2014).Further bases considered for these standards include common 
law obligations, the Rules of Evidence, the Rules of Professional Responsibility, contractual 
requirements, and even firms’ own self-imposed obligations.  Id. at 43-45.    

 
 One such legal standard seems to have become more favorable than others: the process-
oriented standard for information security.  Initially it could be found in federal regulations, 
specifically under the GLB Act.  Gramm-Leach Bliley Act, 15 U.S.C. 6801(b)(3).  The GLB Act 
was designed to protect against unauthorized access to, or use of, records which could result in 
substantial harm or inconvenience to a customer of a financial institution.   
 



 Not many courts have actually referred to the process-oriented legal standard.  However, 
in Guin v. Brazos Higher Education Service, No. 05-668, 2006 U.S. Dist. LEXIS 4846 (D. Minn. 
February 7, 2006the Court adopted the GLB Act requirements as setting forth a legal standard.  In 
Guin, the Court specifically cited the GLB Act and set forth its requirements as follows: 
 

Develop, implement, and maintain a comprehensive written information security 
program that is written in one or more readily accessible parts and contains 
administrative, technical, and physical safeguards that are appropriate to your size 
and complexity, the nature and scope of your activities, and the sensitivity of any 
customer information at issue; 

 
Identify reasonably foreseeable internal and external risks to the security, 
confidentiality, and integrity of customer information that could result in the 
unauthorized disclosure, misuse, alteration, destruction or other compromise of 
such information, and assess the sufficiency of any safeguards in place to control 
these risks; and 

 
Design and implement information safeguards to control the risks you identify 
through risk assessment, and regularly test or otherwise monitor the effectiveness 
of the safeguards' key controls, systems, and procedures. 
 
16 C.F.R. § 314.4(a)-(c).   

Id. at *7. 
                                       

To this day, Guin is the only court to apply 16 C.F.R. § 314.4 as a legal standard.  It would 
appear however, that this is not likely to be the case for long.  The National Association of 
Insurance Commissioners has recommended the same application and several state regulators have 
agreed.  State Attorneys general have also begun to adopt the standard.  While a universal legal 
standard may not be coming anytime soon, there should at least be more guidelines promulgated 
in the near future.   
 
Relevant Factors to Consider When Developing a Law Firm’s Internal Standard 
 
 The factors to be considered when developing a specific law firm’s cyber security standard 
are necessarily dependent on specific characteristics of the firm.  Some key factors to consider 
include: 
 

a. The likelihood of a potential risk; 
b. The size, complexity and capabilities of your firm; 
c. The range and type of your firm’s business activities; 
d. The type and sensitivity of the information your are trying to protect; 
e. Your companies infrastructure, hardware and software capabilities; 
f. The current state of the art within the industry regarding technology and security; 

and  
g. The cost of the security measures. 

45 C.F.R. 164.306 (b)(2).   
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 However, some areas and some very specific pieces of information necessarily require and 
deserve more consideration and a higher priority than others.  For example, Social Security 
numbers have been a focus of many state laws.  A great reference for these laws is the ABA 
Cybersecurity Handbook. ABA Cybersecurity Handbook, supra note 16, at Appendix B. In 
particular, several states bar any requirement that an individual provide their Social Security 
number over the internet unless the information is encrypted. U.S. Government Accountability 
Office, GAO-05-1016T, Social Security Numbers, Federal and State Laws Restrict use of SSNs, 
Yet Gaps Remain, (September 15, 2015).     
 
 Encryption is another high priority area and a key area of legislation relating to personal 
data.  Several states have required encryption for personal information in limited circumstances.  
For example, Nevada has even gone so far as to bar the electronic transmission of any personal 
information to an individual outside of the secure system of the business without encryption. ABA 
Cybersecurity Handbook, supra note 16, at 58.  Such stringent laws have clearly developed as a 
result of the gaming industry and the need to protect player’s clubs and their information. While 
Chapter 603A is not part of the Nevada Gaming Control Act, gaming licensees are nevertheless 
subject to their provisions.”  Karl Rutledge, Glenn Light & Kade Miller, Casino Player Clubs & 
Nevada's Data Protection Requirements, CASINO ENTERPRISE MANAGEMENT, 16 (2013). 
 

On the flip side of encryption, there has also been particular attention paid by states to data 
destruction. As one would expect, most of these laws require the law firm to take steps to properly 
destroy or erase customer, client, or consumer personal information to prohibit the reading of or 
collection of such data.   
 
Notification In the Event of a Breach 
 
 While a law firm’s specific response to a cyber-attack will be dictated by the steps the law 
firm has taken prior to the attack, one necessary step will be notification of those individuals, 
companies, or entities whose proprietary or personal information has been breached.  The old 
adage that the cover-up is worse than the crime holds true when dealing with notification.  A 
substantial number of cases have focused on whether the failure to warn or notify caused actual or 
identifiable harm.  Of particular interest to law firms is the protection of medical data and 
notification of the loss of such information.   
 

Although no universal legal standard exists for how law firms should protect this 
information, there are federal regulations addressing the steps to notify the breached parties. 45 
CFR 164.410.  Generally speaking, the business shall, following the discovery of a breach of 
unsecured protected health information, notify the covered entity of such breach.1  Discovery of a 
breach is the “first day on which such breach is known to the firm or, by exercising reasonable 
diligence, would have been known to the business associate.” 45 CFR 164.410(a)(1).    As is 
readily apparent, the negligence standard is well placed in the statute.  The federal statute addresses 
the timeliness of the notification, requiring that the law firm notify its clients without unreasonable 
delay and in no case later than 60 calendar days after discovery of a breach. 45 CFR 164.410(a)(1).   

 
                                                 
 



And finally, it even provides what content the notification must include:   
  

(1) The identification of each individual whose unsecured protected health 
information has been, or is reasonably believed by the business associate to have 
been, accessed, acquired, used, or disclosed during the breach; and, 

 
(2) any other available information that the covered entity is required to include in 
notification to the individual under § 164.404(c) at the time of the notification 
required by paragraph (a) of this section or promptly thereafter as information 
becomes available. 
 
 45 CFR 164.410(c)(1-2).   

 
 The ABA Cybersecurity Handbook provides the reader with key requirements to include 
in the notice. ABA Cybersecurity Handbook, supra note 16, at 60-61.  These requirements include: 
a description of the information stolen, name of the person, Social Security number, driver’s 
license or state ID number, financial account number, credit card number, and PIN number. Id.  In 
addition, the law firm will be required to identify the type of breach that took place, who is to be 
notified, when notice must be provided, the form of notice and substitute notice options. Id.  There 
are variances depending on the state the firm practices in and the state or states in which individuals 
who were compromised reside.  Firms should designate an attorney who is responsible for knowing 
the notice requirements to ensure that that the firm is complying with not only the notice 
requirements of the firm’s state but also the requirements of the victims’ state(s).   
 
Conclusion 
 
 Cyber security is constantly changing field in today’s world that is increasingly extending 
into and becoming applicable to a number of legal practices.  By the very nature of the personal 
and proprietary information law firms handle and possess, they are at inherent risk from cyber-
attacks designed solely to uncover and exploit this type of information through increasingly 
complex hacking techniques.  While attorneys generally understand the risks their firms are at, 
they are not always up to date on what their firms have done or are doing to address, minimize, or 
manage the risk that cyber-attacks pose.  It is incumbent upon law firms of all sizes to strategically 
plan and take steps to address cyber security before any such event occurs, as it is often too late to 
take any meaningful steps once an event occurs without any plans in place.  Such steps include 
exploring SRAs, insurance coverage provisions, and detailed firm self-assessments to determine 
what type of information hackers may most likely seek.  This article encompasses only a brief 
overview of the many subtopics stemming from the cyber security topic, but the most important 
takeaway is simply that it is an area that any law firm of any size can no longer afford to ignore 
because cyber hackers are certainly not overlooking lawyers or law firms and their clients.   
 
CYBER RISK TO THE CORPORATION 
 
 In the corporate arena, these practical tools also apply.  However, there are several basic 
tenants for corporations to use to when addressing cyber risk management. 
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 One of the greatest issues is the use of Enabling technology. In the blink of an eye, 
historically speaking, the business environment has been transformed from one that is 
predominately analog-based to one that is highly digitized such that.  Virtually all information 
needed to operate businesses is being digitized, from a retail customer’s buying history to a 
patient’s medical records. Core business processes and business models are built around constant 
access and use of this data. Personnel can access all or most of this data (or processes that render 
that data) from anywhere, from any device. Business processes are increasingly automated and 
integrated across trading partners. Businesses have high-speed connections to the Internet and to 
their trading partners and consumers. While this transformation has been rapid and profound, it 
will continue to evolve and expand at ever-increasing rates. 
 
 In fact, worldwide IT spending is projected to grow by $380 billion to reach $3.8 trillion 
by 2020. (Gartner Worldwide IT Spending Forecast, Q2 2016). In large measure, these investments 
are intended to create economic value through the digitization of information and optimization or 
creation of processes and business models to leverage that data (e.g., medical records, Uber, etc.).  
The Internet of Things is projected to explode over the next several years with over 20 billion 
connected devices by 2020. (Press Release: Gartner Says 6.4 Billion Connected 'Things' Will Be 
in Use in 2016, Up 30 Percent From 2015, Nov. 10, 2015) 
 
Digital Universe and Assets 
 
 This transformation is primarily about the creation and use of data for creating economic 
(and social) value.  The universe of data is doubling approximately every two years and will reach 
44 trillion gigabytes by 2020. (EMC Digital Universe and IDC, The Digital Universe of 
Opportunities: Rich Data and the Increasing Value of the Internet of Things, April 2014). The 
typical business model is now one founded on leveraging this data for competitive advantage. As 
such, data elements often represent companies’ most significant assets. (i.e., “digital assets”). 
Digital assets are logical groupings of data elements that enable business models. Examples 
include: 
 
 (a)  Source code for any application that represents some form of competitive   
  advantage; 
 (b)  Personally identifiable information (PII) used for marketing purposes; 
 (c) Electronic protected health information (ePHI) that enables automation of   
  healthcare functions; 
 (d) Strategic and operational plans, such as plans for mergers and acquisitions; and, 
 (e) Formulas or product configurations. 
 
 Another characteristic of what constitutes a digital asset is that a compromise (intentionally 
or accidently) to its confidentiality, availability or integrity represents significant risks, including: 
(1) Material balance sheet and P/L impact; (2) Loss of business and/or reputation damage; (3) 
Disruption of critical processes; and, (4) Legal/compliance violations and actions.  Thus, when 
this occurs, you are looking at shareholder lawsuits against the corporation or board members, 
lawsuits brought by individuals or classes of individuals whose data has been compromised, fines 
due to breach of contract, failure of an IPO or equity investment and regulatory enforcement on a 
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number of fronts (e.g., FTC, SEC, Department of Health and Human Services, Office of the 
Comptroller of the Currency, etc.) 
 
Unintended Consequences 
 
 Progress often leads to unintended consequences, and these can be very negative. Such is 
the case with the digitization of our economy and the resultant threats to digital assets from 
nefarious and unintentional acts. Just like digital assets represent value to processes, business 
models and governmental policy, they represent commensurate levels of motivation for various 
actors. Recognizing the value of these digital assets, a global cybercrime ecosystem has rapidly 
emerged.  Whereas a decade ago, individual freelancers executed the majority of cyber attacks, 
today individuals, organized criminals and state actors leverage black-market marketplaces to 
source specialized tools and talent, and to monetize digital assets. (IBM Security Intelligence, 
Cybercrime Ecosystem: Everything Is for Sale, June 15, 2015)  Most businesses (and 
governments) have been caught unprepared for this cyber-crime threat. In many cases, businesses 
built their digital capabilities and infrastructure without awareness or thoughtful consideration of 
the associated emerging threat landscape. 
 
 As a result, the risk management protections deployed by typical businesses and 
government entities lag far behind the capabilities of their attackers.  The Identity Theft Resource 
Center has tracked more than 6,000 breaches since 2005. However, the true magnitude of the 
problem is much larger. Forensics data on known breaches indicates that the breaches are only 
discovered an average of 146 days after the breach initially occurred on the compromised entity’s 
network, and many breaches go undetected for years. (Security Week, Breach Detection Time 
Improves, Destructive Attacks Rise: FireEye, Feb. 25, 2016). 
 
Breaches: Unavoidable or Just Unprepared? 
 
 Consultants and vendors of certain cyber related products (esp., breach detection, response 
and insurance) often market their services on the basis of the inevitability of breaches, sending the 
message that the fight against cyber-crime is unwinnable. And yet, we find that few companies—
perhaps 5 percent—have deployed an effective approach to cyber risk management, and in 
virtually every publicized instance, the breach occurred as a result of absence of fundamental 
security measures that could have been deployed had the entity taken a reasoned approach to cyber 
risk management. Consider that the Target breach was enabled by insufficient network 
segmentation, vulnerability management (i.e., timely patching) and access rights management 
(i.e., strong passwords). (Krebs on Security, Inside Target Corp., Days After 2013 Breach, Sept. 
15, 2015. 
 
 Managing liability exposure in this complex environment demands a logical, reasoned 
approach to cyber risk management. This reasoned approach begins with application of an 
effective security risk management baseline and then is extended as appropriate based on a 
thoughtful assessment of risks to digital assets. Such an approach provides organizations with the 
greatest level of protection against statutory and civil actions—i.e., a defensible approach. 
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Tenants of Defensible Risk Managament 
 
 The first tenet of this defensible risk management approach is to assess the company’s 
existing controls against the requirements for a baseline security protocol and remediate gaps. That 
baseline may be compliance driven such as HIPAA for healthcare, PCI Data Security Standards 
for retail, or the Federal Financial Institutions Examination Council (FFIEC) IT Handbook for 
banking.  However, for industries that do not have defined compliance protocols (such as 
manufacturing, professional services, technology services), we recommend adoption of proven 
standards such as ISO 27001 and/or SANS Institute Top 20 Critical Security Controls.  The 
internationally accepted ISO 27001 information security management framework also can provide 
added meaning and relevance to compliance protocols—especially the vaguely worded HIPAA 
Security Rule. 
 
 Tenant number two is a based risk assessment which provides a realistic perspective on 
threats and resultant risks to confidentiality (i.e., security), integrity and availability (CIA) of 
information on which the business depends. First, the company needs to understand their digital 
assets and the impact to the business if these assets were compromised. By focusing on the value 
of digital assets at risk, the organization can focus its risk assessment efforts on those assets that 
represent the greatest value—as well as the greatest potential liability. 
 
 Next is the manner in which you treat the risk. Any corporation should use the asset-based 
risk assessment to arm itself with risk treatment options. An asset-based risk assessment informs 
the organization about what incremental risk management measures (not just mitigation, but also 
avoidance and/or transference) might be justified. Certain digital assets will represent higher risks 
that are not mitigated to an acceptable level by a baseline set of controls and will require enhanced 
mitigation efforts. For example, medical practices that use electronic health records (EHR) during 
patient encounters as well as for business operations expect the highest level of confidentiality of 
ePHI, as well as high availability and integrity of the systems. Within these domains 
(confidentiality, integrity, availability), the company can write specific criteria that will form the 
backbone for its design of controls and for auditors’ tests of those controls. 
 
 The next essential element of corporate cyber risk is the ongoing monitoring of the risk. 
By adopting a baseline security program and expanding that baseline with enhanced controls based 
on the asset-based risk assessment, the organization creates a “superset” of criteria that addresses 
the full range of risks. This superset can be used as a basis for the design of controls that are in 
harmony with one another, as opposed to potentially repetitive or conflicting controls that can arise 
from a more disjointed approach. A centralized repository of control evidence makes monitoring 
of controls more efficient, and thus allows for more frequent monitoring.  Organizations that 
achieve ongoing monitoring and testing of controls throughout the year find that the process is 
more efficient and provides greater peace of mind. By starting as early as possible, they can 
prioritize areas that were deemed most risky by the organization’s risk assessment, giving plenty 
of time to remediate those issues. 
 
 Finally, the business entity must have harmonized assurance reporting. That single pool of 
control evidence also can be leveraged to perform efficient assurance testing to satisfy a variety of 
regulatory requirements. For example, a CPA can perform testing for a SOC 2 report, An ISO 



Certifying Body can attest to the organization’s compliance with ISO 27001; and a Qualified 
Security Assessor can perform a PCI audit. 
 
 By focusing on suitable controls, rather than compliance with individual regulations and 
customer contracts, reporting becomes a byproduct rather than the focus of the process, and 
organizations build a robust information security management system that not only meets 
regulatory requirements, but also addresses the stakeholders’ governance needs. 
 
 In conclusion, regulators, shareholders, plaintiffs’ lawyers, and other interested parties all 
are scrutinizing your organization’s management of privacy and security risks. The most 
defensible approach hinges on a realistic assessment of threats to the confidentiality, integrity and 
availability of digital assets, and it builds on a robust baseline of information security controls with 
enhanced risk management for those assets that represent the greatest liability. 
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The Great Wave off Kanagawa by 19th Century artist Hokusai compellingly 
captures the power of nature, and metaphorically, the power of any force we face 
that is beyond our control. While Mt. Fuji stands as an anchor in the background, 
great off-shore waves buffet long boats at sea.  Allow yourself to identify for just 
a moment with one of the sailors peering over the side. Each must have a personal 
mission, a drive, an imperative. Each must have faith that their vessel will carry 
them through the peril. There is a reason they are at sea. This risk must have its 
rewards. 
 
Sea changes in every industry create periods of opportunity. The legal industry is 
in the middle of one of its most significant sea changes. Global corporate and 
government external legal costs are $640 billion per year and growing at an 
annual rate of 4%-5%. The United States accounts for almost 45% of those costs, 
and US law firm hourly rates are growing at a rate exceeding inflation. Hourly 
rates for senior partners at elite firms are often more than $1000 (and occasionally 
double that), and starting salaries for associates at some firms have recently 
reached $180,000 per year. 
 
In an environment where annual GDP growth in the US and other developed 
countries is less than 2%, and businesses across industries are increasingly 
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focused on cost reduction, historical legal market trends are no longer sustainable. 
More and more large consumers of legal services have begun to view their outside 
legal budgets as opportunities to meet the cost reduction targets expected by their 
management and shareholders.  This development, in turn, pushes internal and 
external counsel to find new ways to work together that increase productivity, 
while maintaining the quality of legal outcomes.    
 
At The Legal Operations Company, our first-hand experience of these dynamics 
has allowed us to develop perspective on how metrics can be applied to 
effectively manage legal services at scale. We manage over manage $2 billion in 
annual external legal service needs, more than 1500 law firms, across 25 separate 
practice areas in 35 countries.  
 
Managing legal services at scale requires big data, new technology, new 
processes, and dedicated people. Every company has a unique set of legal 
requirements, and each company is on its own path toward operational efficiency. 
Across firms, practice areas and geographies, we have identified six themes that 
drive efficiency and quality. Metrics that quantify these themes enable objective 
analysis of their efficacy. Solutions that address these themes have the power to 
carry all of us in the legal industry – both clients and providers – safely through 
the waves of change. 
 

Theme 1: Data Quality 

 
It is impossible to measure anything without standards. Legal data is complex. 
Billing data is complicated enough, and outcomes data makes comparative 
analysis extraordinarily challenging.  Making well-informed business and legal 
decisions based on data requires linking granular legal cost data to outcomes 
within categories of representation, by business segment, geography and firm. 
The quality of analytics in such complicated data environment requires 
extraordinary focus on data quality and data governance. Successful legal metrics 
programs start with rigorous data definitions and are sustained by rigorous on-
going attention to data quality.  Analytical rigor must be applied to avoid drawing 
ill-supported conclusions from limited or poor quality data. 
 

Theme 2: Firm Management 

 
It is possible to apply modern procurement strategies to the legal industry. Almost 
all leading firms globally are familiar with automated proposal processes such as 
Web-based Requests for Information/Requests for Proposals. The only feasible 
way to standardize law firm engagement practices at scale is through automation.  
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Firm management is not, however, an automated function. By establishing 
detailed billing guidelines and monitoring them both algorithmically and with 
human bill reviewers, it is possible to ensure that billing practices are consistent 
with engagement guidelines.  Further firm management success can be achieved 
by auditing not only financial processes, but also legal processes inside firms. 
Such audits help ensure that the work done by law firms is consistent with the 
work clients specify under each engagement.  
 
While reducing hourly rates is an important tool to manage costs, process 
excellence, metrics and oversight increase the likelihood that lower hourly rates 
translate into lower costs. 
 

Theme 3: Non-Law Firm Management 

 
Not all legal work is, or need be, performed by lawyers at law firms. eDiscovery 
firms, contract attorney firms, court reporters, experts and other non-law firm 
legal services firms all contribute to overall legal costs.  Managing commercial 
terms for engagement of these services yields extraordinary cost efficiencies. And 
while price is important, third party relationship governance standards demand 
that information security and financial viability of legal vendors be rigorously 
assessed.  By establishing master services agreements in advance with qualified 
firms, such firms can be used when they are needed without incurring frustrating 
contract delays that can result from compliance obligations.  
 
By focusing on commercial engagement of non-law firm service providers in 
advance of requirements, it is possible to achieve both quality and cost-efficiency 
while still adhering to appropriate third-party governance standards. Further, by 
establishing process standards as well as cost standards, then measuring 
performance within and across matters, high quality non-law firm support can be 
achieved. 
 

Theme 4: Process 

 
Perhaps more than in any other industry, total legal costs are not tightly correlated 
with unit pricing.  The processes matter.  Without imperatives from clients, law 
firms often do not have substantial financial incentive to embrace process 
optimization. When consumers of legal services are “at the table” at the time legal 
strategies are determined, overall costs can be dramatically impacted.  This is 
especially apparent in electronic discovery. While contract attorneys are now 
sometimes used for first level document review, and analytics such as Computer 
Assisted Review have been heavily promoted, neither strategy is universally 
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applied. Only with strict process management at the outset of all matters can 
reliable baselines be established that enable measurement of the prevalence of use 
of any one of these process improvements.  Globally, the potential efficiency 
improvements that come with technical advances in eDiscovery have not been 
fully realized. For example, fewer than 10% of matters that require review of 
large volumes of electronic documents currently benefit from Computer Assisted 
Review.  Focus on legal process management can yield extraordinary benefits.  
 

Theme 5: Alternative Fee Arrangements 

 
Alternative Fee Arrangements have promised value based pricing for decades 
now.  While most of the largest firms offer AFAs, it has been reported that only 
about 10% of their revenue flows through them. Legal services costs remain 
largely based on hourly costs.   
 
AFA pricing, on the whole, remains challenging both for firms and for clients. 
AFAs cannot be priced according to what “feels like the right price.”  The path to 
materially increasing the use of AFAs is through careful client-side analysis of 
data.  
 
Yet there is not one approach to the data analysis required to implement effective 
AFAs. One way to increase AFA use in a meaningful way is to provide hard data 
regarding their benefits. Matters that large consumers of legal services are 
exposed to vary in two dimensions – frequency and complexity. Any metrics 
regarding AFA construction must take these variables into account.  At least six 
categories of AFAs can be constructed that allow baselining and benefit 
calculations. By recognizing that AFA construction must take the client’s legal 
profile into account and incorporate client-specific data, AFA design and 
performance can be successfully driven by metrics. 
 

Theme 6: Alternative Dispute Resolution 

 
The most effective way to avoid legal costs is to avoid prolonged legal disputes. 
We have seen ADR strategies that are effective at every level of complexity. We 
have also learned that ADR is not a standardized process, and ADR practice is not 
consistent across practitioners.  There is a need for reliable information regarding 
individual mediators’ and arbitrators’ practices. Engaging an appropriate neutral 
is one of the key factors that lead to successful ADR outcomes. When clients with 
substantial historical legal expense monitor specific mediator performance, they 
can often select more effective mediators.    
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Also, the emerging practice of on-line dispute resolution holds tremendous 
promise, especially for disputants who are deeply engaged in social media and 
internet commerce. As with other areas of legal operations focus, ADR is most 
successful when a data-driven, programmatic approach to measuring performance 
is employed. 
 
Together, these themes reflect an approach to measuring and managing legal 
operations in the face of the enormous waves of change that are roiling the legal 
industry. While embarking on legal operations transformation at any company 
might feel like jumping into risky waters, our experience managing legal services 
procurement at scale has given us confidence that the journey is worthwhile. 
 
 
 

* * * 
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Change is good.  But when it comes to employment law, even the most savvy practitioners can have trouble 
keeping up with new developments, which are occurring at a rapid pace at the federal, state, and local levels.  This 
paper provides an overview of key trends in employment law that should be on in-house counsel’s watch list for 
the coming year, and provides action steps to stay ahead of the trends and ensure compliance with new 
employment law requirements. 
 
1. PAY EQUITY 
 
It’s 2016, and women earn 78 cents per dollar that a man earns.  The gender wage gap has been an issue in the 
American workplace for decades and employers have lived under the Equal Pay Act, Title VII, and some 
comparable state laws.  But over the past year, pay equity has stolen the legal spotlight, fueled by high-profile 
allegations of pay inequities in professional soccer, Silicon Valley, and more.  And, employers have begun to see a 
host of new laws and regulations aimed at fixing historical disparities and increasing pay transparency.  Here is an 
overview of key developments.   
 
Pay Transparency for Federal Contractors 
 
Effective January 11, 2016, the U.S. Department of Labor’s (DOL) Office of Federal Contract Compliance Programs 
(OFCCP) requires that the mandatory equal opportunity clause in covered federal contracts and subcontracts be 
amended to include pay transparency language that is prescribed by the OFCCP.  The clause specifies that the 
contractor will not discharge or discriminate against employees or applicants who inquire about, discuss, or 
disclose their compensation or that of other employees or applicants.  An exception exists where the employee 
or applicant obtained the compensation information in the course of performing his or her essential job functions.  
Employers facing a claim under the pay transparency rule have a general defense based on the enforcement of a 
“workplace rule” that does not prohibit the discussion of compensation information, as well as the “essential job 
functions” defense.  
 
New EEO-1 Form 
 
The U.S. Equal Employment Opportunity Commission (EEOC) recently announced that it will collect pay data on 
the Employer Information Report (EEO-1) that traditionally gathers information from employers with 100 or more 
employees on workforce demographics in job categories, broken down by race, ethnicity, and sex.  Beginning with 
the 2017 EEO-1 report, the EEOC will require employers to report W-2 wages and work hours by EEO-1 job 
category and race, ethnicity, and sex.  In particular, W-2 income and hours-worked data will be reported by tallying 
the number of employees and the total number of hours these employees worked during the calendar year, for 
12 pay bands in each of the EEO-1 job categories.  Given employer concerns about meeting the September 20, 
2017, reporting deadline, the EEOC has proposed a six-month filing extension to March 31, 2018.   
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With the expanded reporting, the EEOC and the OFCCP will, for the first time, have access to nationwide data on 
employee compensation.  The agencies plan to use the data to improve enforcement efforts to combat pay 
discrimination, identify trends, assess discrimination complaints, guide agency investigations, and identify existing 
pay disparities that may warrant a closer look.  This will likely lead to an increase in class-based investigations 
under Title VII and the Equal Pay Act.  
 
State Developments 
 
In addition to pay equity and pay transparency developments at the federal level, state and local governments 
across the nation have been active in passing legislation designed to level the playing field for women when it 
comes to wages.  Moreover, a number of states, including Washington, Louisiana, Michigan, Indiana, Ohio, 
Pennsylvania, New Jersey, South Carolina, and Florida have pending pay equity legislation.  
 
In 2016, the Massachusetts legislature unanimously approved a bill to amend the state’s Equal Pay Act, effective 
January 1, 2018.  Currently, the Massachusetts Equal Pay Act prohibits gender pay differences for “comparable 
work.”  The new law now expansively defines “comparable work” as work that is “substantially similar in that it 
requires substantially similar skill, effort and responsibility and is performed under similar working conditions.”  
The amended law also bars employers from requiring applicants to disclose their wage or salary histories or asking 
the applicant’s current or former employers for the applicant’s salary history (unless there is an outstanding offer 
of employment and the applicant provides written authorization to confirm wage or salary history).  Additionally, 
employers cannot prohibit employees from discussing their compensation.   
 
New York recently passed the Achieve Pay Equity Bill to expand the state’s existing pay equity protections under 
the New York Labor Law.  The measure, which took effect on January 19, 2016, makes it unlawful to pay an 
employee less than an employee of the opposite sex for “equal work” in the “same establishment.” The new law 
expands the meaning of “same establishment” to include the employer’s workplaces located in the “same 
geographic region” within the same county.  An employer can defend pay differences if based on seniority, merit, 
quantity or quality of production, or any factor other than sex.  Additionally, employers cannot prohibit employees 
from discussing compensation.  
 
California also made waves this year with passage of the Fair Pay Act, considered the toughest pay equity law in 
the nation.  The new law, which took effect on January 1, 2016, requires all employers to pay employees of the 
opposite sex equal wages for “substantially similar work, when viewed as a composite of skill, effort, and 
responsibility, and performed under similar working conditions.”  Employers may justify a pay differential by 
demonstrating that it is based on a seniority system, a merit system, a system that measures earnings by quantity 
or quality of production, or a “bona fide factor other than sex,” such as education, training, or experience.  The 
statute makes clear that this last factor may apply only if the employer demonstrates that the factor is not based 
on or derived from a sex-based factor, is job-related to the position in question, and is consistent with a business 
necessity (which is “an overriding legitimate business purpose such that the factor relied upon effectively fulfills 
the business purpose it is supposed to serve”).  Like the Massachusetts and New York measures, the California 
Fair Pay Act also includes a pay transparency provision. 
 
San Francisco, which often is at the forefront of local legislation on EEO and related matters, recently approved 
the Equal Pay Ordinance to require City contractors and subcontractors with at least 20 employees worldwide to 
file an annual Equal Pay Report with the San Francisco Human Rights Commission (HRC).  The report requires data 
on employee compensation, race, and gender.  The first reporting deadline is July 3, 2017.   
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2. PAID FAMILY LEAVE 

According to a recent survey of 185 countries conducted by the International Labor Organization, the U.S. is among 
just a handful of countries that do not have federally-mandated paid family leave.  Furthermore, according to the 
U.S. Bureau of Labor Statistics, only 12% of private workers in our country receive paid family leave benefits 
through their employers.  Across the nation, however, we have begun to see a legislative trend for guaranteed 
paid family leave.   
 
Federal “FAMILY” Act 
 
Currently, although the Family and Medical Leave Act (FMLA) provides eligible employees with up to 12 weeks of 
unpaid leave, there is no federal law mandating paid leave.  However, the Family and Medical Insurance Leave Act 
(the “FAMILY” Act) (H.R.1439/S.786), currently pending in Congress, would, if passed, create a national paid family 
and medical leave insurance program.  The bill was introduced in both houses of Congress on March 18, 2015, 
and is currently pending before the House’s Subcommittee on Social Security and the Senate’s Committee on 
Finance.  Eligible workers could collect up to 12 weeks of partial income replacement benefits when they take 
time off for their own serious health condition, including pregnancy and childbirth recovery, to care for a family 
member with a serious health condition (including a child, parent, spouse, or domestic partner), for the birth or 
adoption of a child, or for certain military caregiving reasons.  At this stage, however, it is unclear whether this bill 
will succeed.  
 
State Developments 
 
California was the first state to adopt a Paid Family Leave (PFL) Insurance program – back in 2002.  Under the PFL 
program, which applies to all California employers and employees, an employee who takes time off work for 
certain family care reasons can collect up to six weeks of partial income replacement.  Notably, California PFL is 
only a partial income replacement program – it is not a separate leave requirement, although eligible employees 
who work for an employer with 50 or more employees may qualify for unpaid family and medical leave under the 
California Family Rights Act (which is modeled on the federal FMLA), and then use PFL to supplement income loss 
for a portion of that leave.  The PFL program is funded by employee payroll contributions to the state. 
 
Other states with existing paid family leave insurance programs include New Jersey and Rhode Island.  On August 
8, 2016, the U.S. DOL’s Women’s Bureau awarded $1.1 million in grants to study the feasibility of developing and 
expanding statewide paid family and medical leave programs.  These grants were awarded to the City of Madison, 
Wisconsin; Commonwealth of Pennsylvania, Department of Labor and Industry; Indiana Commission for Women; 
Hawaii Department of Human Services; City and County of Denver, Colorado; and Franklin County, Ohio Board of 
Commissioners.  In 2015, California, New Hampshire, Rhode Island, Tennessee, Vermont, and Washington State, 
Montgomery County, Maryland, and New York City received similar grants.   
 
On April 4, 2016, New York enacted the most expansive paid family leave program in the country.  Governor 
Andrew Cuomo signed the New York Paid Family Leave Benefits Law, to provide paid family leave for covered 
employees for up to 12 weeks to care for an infant or seriously ill family member or to assist with family duties 
when a family member is on active military service.  Similar to California’s PFL program, eligible employees under 
the New York program will be paid from a state fund financed by employee wage deductions.  To be eligible for 
paid leave under the new law, an employee must have worked 26 or more consecutive weeks for the employer.  
Upon return from leave, the employee must be reinstated to his or her position or a comparable one.  Unlike the 
federal FMLA, the New York law does not require that the employer employ 50 or more employees and does not 
impose an hours of service requirement for employee eligibility.  
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San Francisco recently took the paid family leave trend one step further, with the enactment of its new Paid 
Parental Leave Ordinance, which will require employers to pay the difference (subject to certain limits) between 
an employee’s regular wages and the partial wage-replacement benefits provided under California’s PFL program 
when an employee takes leave to bond with a new child.  Thus, unlike other paid family leave programs across 
the country, San Francisco’s is the only one to require employers to directly fund a portion of the benefit.  The 
Paid Parental Leave Ordinance takes effect on January 1, 2017, for employers with 50 or more employees.  
Employers with 35 or more employees will be covered beginning July 1, 2017, and employers with 20 or more 
employees will be covered beginning January 1, 2018.  To be eligible for benefits, employees must have worked 
for the covered employer for at least 180 days, work at least 8 hours per week in San Francisco, spend at least 
40% of their working hours in San Francisco, and be eligible for compensation under the California PFL program.   

3. NEW OVERTIME REGULATIONS 

On May 18, 2016, the U.S. Department of Labor (DOL) issued a final rule that will expand eligibility for overtime 
pay under the Fair Labor Standards Act (FLSA).  The new overtime regulations, effective December 1, 2016, raise 
the minimum salary threshold that determines eligibility for overtime exemption under the so-called “white collar 
exemptions.”  The minimum salary will increase from the current $455/week to $913/week, or $47,476 per year. 
The salary threshold will automatically update every three years and is pegged to the 40th percentile of weekly 
earnings for full-time salaried workers in the lowest-wage Census Region.  Note that a bill has been introduced in 
Congress to phase in the salary increase over several years, to avoid the sharp increase on December 1, 2016. 
 
According to the DOL, the new rule will provide overtime protections to approximately 4.2 million white-collar 
workers who are currently classified as exempt but earn less than the new minimum salary level.  It is important 
to note that the new DOL rule does not change the duties tests for the white-collar overtime exemptions for 
executive, administrative, and professional employees.   

4. JOINT EMPLOYMENT 
 
The concept of “joint employment” encompasses situations where more than one business is involved in the work 
being performed, such that workers may, therefore, have two or more employers.  In recent years, joint employer 
situations have been on the rise, as many businesses, in a wide range of industries, have shifted to varying 
organizational and staffing models, such as sharing employees or using third-party management companies, 
independent contractors, staffing agencies, or labor providers.  Now, federal agencies – the Department of Labor 
(DOL) and National Labor Relations Board (NLRB) in particular – are paying close attention to the issue, because 
whether an employee has more than one employer is important in determining employees’ rights and employers’ 
obligations under a variety of federal employment laws.   
 
DOL Guidance 
 
On January 21, 2016, the DOL’s Wage & Hour Division issued an Administrator’s Interpretation on joint 
employment under the Fair Labor Standards Act (FLSA) and the Migrant and Seasonal Agricultural Protection Act 
(MSPA), expanding the definition of joint employer.  The DOL explains that when two or more employers jointly 
employee an employee, the employee’s hours worked during the workweek are aggregated and considered as 
one employment, including for purposes of calculating overtime pay.  One employer may also be larger and more 
established, with greater ability to implement policy or systemic changes to ensure compliance.  The 
interpretation focuses on the construction, agricultural, janitorial, warehouse and logistics, staffing, and 
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hospitality industries, and includes examples from the health, restaurant, and security industries, but employers 
in all industries should take notice. 
 
For the first time, the DOL differentiates between “horizontal” and “vertical” joint employment.  Horizontal joint 
employment involves relationships between or among two or more employers that “are sufficiently associated or 
related with respect to the employee such that they jointly employ the employee.”  To determine whether 
horizontal joint employment exists, the DOL will apply its current joint employment regulations and examine other 
factors, including who owns the potential joint employers, whether the employers have overlapping leadership 
or share control over operations, and whether the employers share supervisory authority for the employee.   
 
Vertical joint employment, on the other hand, focuses on the employee’s relationship with the employer and 
another intermediary entity.  To evaluate vertical joint employment, the DOL announced that it will abandon the 
existing FLSA joint employment regulations in favor of a broader “economic realities” test, which looks at seven 
factors to determine “economic dependence.”    
 
Employers should note that the DOL’s new distinction between horizontal and vertical joint employment and 
adoption of the economic realities test represent a significant departure from the agency’s current standards.  
Moreover, it is expected that the new test will result in findings of joint employment – and employer liability – in 
many situations that previously would not have risen to the level of joint employment.   

NLRB Rulings 

Last year, in Browning-Ferris Industries of California, Inc., 362 NLRB No. 186 (2015), the NLRB refined and loosened 
the standard for determining joint employer status under the National Labor Relations Act (NLRA).  The Board 
held that an employer who exercises even “indirect control” or “incidental collaboration” can be considered a 
joint employer.  To determine joint employer status, the Board announced a two-part test: (1) a common law 
employment relationship exists between the putative joint employer and another entity’s employees; and (2) “the 
putative joint employer possesses sufficient control over the employees’ essential terms and conditions of 
employment to permit meaningful collective bargaining.” In evaluating whether the employer possesses sufficient 
control to qualify as a joint employer, the NLRB examines whether an employer has exercised control over terms 
and conditions of employment indirectly through an intermediary or whether it has reserved the authority to do 
so.  Under Browning-Ferris, temporary agencies, contracting firms, or franchisees could more easily be deemed 
joint employers.  The decision is currently on appeal in the D.C. Circuit.   

Then, on July 11, 2016, the NLRB issued a decision that will make it easier for unions to organize regular and jointly 
employed temporary workers in one multiemployer bargaining unit.  In Miller & Anderson, Inc., 364 NLRB No. 39 
(2016), the NLRB held that unions that organize employees of a primary/user employer with employees from 
staffing/contracting firms, in the same bargaining unit, do not need employer consent prior to an election.  This 
decision overturned the NLRB’s 2004 ruling in Oakwood Care Center, 243 NLRB 659 (2004), which held that unions 
needed to obtain consent from both the primary employer and the staffing/contracting firm prior to an election 
to determine representation of employees in bargaining units.  As a result of the Miller & Anderson decision, 
temporary and contracted workers will likely have an easier time gaining union representation.   

5. BAN-THE-BOX/FAIR CHANCE LAWS 
 
An estimated 70 million adults in the U.S. have criminal records, and many are turned away from jobs despite 
their skills and qualifications.  But so-called “ban-the-box” or fair chance laws have been gaining momentum, as 
they reserve the discussion of criminal history to later in the hiring process – after an employer has had the chance 
to consider the qualifications of the applicant for the job without the stigma of the applicant’s criminal record.  
These laws permit the employer to retain discretion in the final hiring decision but create a fairer system in which 
applicants are not arbitrarily dismissed for having a criminal record.  Some of these new laws require that 
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employers remove the typical check box on job applications that ask about criminal convictions; others go further 
and require employers to make individualized assessments regarding the age and relevance of the offense.    
 
Currently, approximately 100 cities and counties across the nation have adopted some form of fair chance or ban-
the-box law.  And this year, Vermont and Connecticut joined a number of states that have adopted fair chance or 
ban-the-box laws applicable to private employers (the other states are Hawaii, Illinois, Massachusetts, Minnesota, 
New Jersey, Oregon, and Rhode Island).  Here’s a look at some other recent fair chance developments.  
 
Federal Trends 
 
At the federal level, there have been a number of recent developments indicating that federal fair chance 
requirements may be on the horizon for all employers.  
 
On September 10, 2015, a group of bipartisan lawmakers introduced the Fair Chance Act (H.R.3470/S.2021), which 
would allow those with a criminal record to apply for federal jobs without disclosing their criminal histories until 
the final stages of hiring.  Exceptions to this prohibition are allowed for positions that, by law, require 
consideration of criminal history, involve sensitive or classified information, are law enforcement positions, or are 
positions identified in regulations by the federal Office of Personnel Management (OPM) as requiring 
consideration of criminal history information.  The bill is currently pending in Congress.  
 
Shortly thereafter, President Obama praised the legislators’ actions and announced a new fair chance mandate to 
the federal government's human resources department.  Specifically, the President directed the federal OPM to 
modify its rules to delay inquiries into criminal history until later in the hiring process.  Note that this directive 
applies only to federal employees and not to federal contractors.   
 
A number of federal agencies quickly adopted fair chance policies, and on April 15, 2016, the OPM issued a 
proposed rule applicable to most federal job applications.  The OPM’s proposed rule would amend OPM 
regulations to delay the point in the hiring process when agencies can inquire about an applicant’s criminal history 
until a conditional offer is made.  According to the OPM, this change prevents candidates from being eliminated 
before they have a chance to demonstrate their qualifications.  The proposal includes a mechanism for agencies 
to request exceptions from the prohibition on background checks where there are legitimate, job-related reasons 
for considering criminal history.  The comments period on the proposed rule ended on July 1, 2016.  
 
California Developments 
 
In 2012, the U.S. Equal Employment Opportunity Commission (EEOC) issued guidance on fair chance hiring and 
employment, emphasizing for employers the EEO considerations that can arise with respect to criminal history 
checks.  Now, the California Fair Employment and Housing Council (FEHC) has followed suit, with new proposed 
regulations that would limit California employers' consideration of criminal history and explain how disparate 
impact standards will be applied to employer practices regarding criminal records.  The second public comment 
period on the proposal ended on July 22, 2016.  Some highlights of the proposed regulations include:  
 

 Placing the burden of proof on the applicant or employee to show adverse impact based on a protected 
class, and shifting the burden to the employer to prove that its criminal history policy establishes a 
“demonstrable relationship to successful performance on the job and in the workplace” and measure the 
person’s fitness for the job rather than merely evaluating the person “in the abstract.”  In addition, the 
employer has the burden to prove that any conviction policy is appropriately tailored to the position, 
taking into account the nature and gravity of the offense/conduct, how much time has passed since the 
offense/conduct and/or sentence completion, and the nature of the job held or sought.  The individual 
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can still prevail upon demonstrating that a less discriminatory policy or practice would serve the 
employer’s goals. 

 If an employer plans to take adverse action based on conviction history, it must first give the applicant or 
employee notice of disqualification and provide the individual with a reasonable opportunity to 
demonstrate that the conviction history is factually inaccurate, in which case the employer will be 
prohibited from considering the history. 

 An affirmative defense to an adverse impact claim for employers who are subject to federal and/or state 
laws or regulations that prevent them from offering positions of employment in certain positions to 
individuals with certain criminal backgrounds and/or mandate an employer screening process prior to 
employment.   

 Expressly preserving stricter fair chance requirements, such as those in San Francisco.  
 

6. EMPLOYER ACTION STEPS 

In light of these employment law trends and developments, here’s a list of action items for employers: 

 Pay equity:  Begin preparing to ensure compliance with the upcoming EEO-1 reporting changes.  Also, 
federal contractors should ensure that they have properly updated their policies and contracts with the 
required pay transparency provision.  Additionally, all employers should consider taking proactive steps 
to evaluate their compensation policies and practices and conduct a self-evaluation (under the direction 
of legal counsel) to identify and fix pay disparities before a lawsuit is filed.   

 Paid family leave:  Employers need to be aware of any applicable state and/or local paid family leave 
requirements, and ensure compliance with all provisions, including making appropriate payroll tax 
deductions where required.  Additionally, employers in New York state and San Francisco should carefully 
review coverage and requirements under the new paid family leave laws in those jurisdictions. 

 Overtime regulations:  In preparation for the December 1, 2016, increase in the salary level required for 
the FLSA white-collar exemptions, all employers should immediately evaluate whether any employees 
currently classified as exempt will be impacted by the new pay requirement.  To ensure compliance, 
employers can consider raising the salaries to meet the new FLSA requirement or reclassifying any such 
employees as nonexempt and paying overtime as required.   

 Joint employment:  Assess business-to-business contractual relationships, including but not limited to 
those with temporary or staffing agencies.  Determine whether you can operate without that relationship, 
and if not, assess and negotiate risk allocation.  Also consider whether you can make changes to contracts 
and other aspects of the relationships to avoid being considered a joint employer, whether under the 
FLSA, NLRA, or other employment statutes.   
 

 Ban the Box:  Employers in all states should determine if their state, city, and/or county has adopted fair 
chance regulations and ensure that their hiring process is in compliance with all applicable requirements.  
Employers operating in multiple jurisdictions may be subject to a number of laws, each with differing 
requirements, so it will be critical to adopt jurisdiction-specific policies, or a nationwide policy that 
incorporates the strictest applicable standards.  
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GOVERNMENT INVESTIGATIONS: SYNOPSIS OF PAPERS 
Part of the regulatory activism in recent times is the concomitant activism in government investigations. From the Yates 

memo forward, investigatory powers and practices have become more intrusive. This summary foreword contains the synopsis of 
the attached eight analysis pieces covering various aspects of investigations, including at Tab 8, a 29-page "white paper" analysis of 
the Department of Justice's "Yates Memo" performed by Morgan Lewis for the U.S. Chamber of Commerce that was published by 
the Chamber's Institute for Legal Reform in May 2016. Please be aware that many of these enforcement issues are complex, and 
neither this synopsis nor the brief analyses attached cover every detail or can substitute for legal analysis and advice in any specific 
situation. 

Relevant Type 
of Regulated 

Agency (Date of 
Article or Analysis) 

Synopsis Tab 

Company 

Companies that 
are mutual 

funds 

SEC 
(April 2016) 

SEC Chair Mary Jo White discusses the SEC's enforcement policy related to 
mutual fund directors and her view of their role in management, oversight, and 
assessing risk. 

1.  

Companies that 
have to appear 

before Congress 
during a 

congressional 
investigation 

U.S. Congress 
(July 2016) 

Witnesses have constitutional and customary rights in appearances before 
Congressional committees. This summary article, originally authored by Morgan 
Lewis attorneys James Hamilton and Raechel Kummer and appearing in the 
Bloomberg Bureau of National Affairs' White Collar Crime Report, covers the basic 
rights that a witness can invoke, and can waive, during such an appearance. 

2.  

Companies that 
do business 

overseas 

DOJ 
(April 2016) 

DOJ issues one-year program to encourage voluntary disclosure of bribery 
violations as part of its "Foreign Corrupt Practices Act Enforcement Plan and 
Guidance." In exchange for self-reporting and cooperation, companies will receive 
reduced penalties, ranging from reductions in fines to total declinations to 
prosecute. The three factors an employer must show are: (1) voluntary disclosure; 
(2) full cooperation; and (3) remediation. 

3.  

Companies that 
do business 

overseas 

FBI 
(April 2015) 

FBI establishes "dedicated international corruption squads" to investigate FCPA 
violations and associated crimes. These new squads will be based in New York, 
Washington, D.C., and Los Angeles, comprise experienced agents, analysts and 
other professional staff and have access to a broad set of investigatory resources, 
including financial analysis, court-authorized wiretaps, undercover operations, and 
informants. 

4.  

Morgan Lewis 



Relevant Type 
of Regulated 

Agency (Date of 
Article Analysis) 

Synopsis Tab 

Company 

Companies with 
corporate 

compliance 
programs 

International 
Organization for 
Standardization 

(ISO) 
(May 2016) 

ISO will finalize standard ISO 37001[1], which is an anti-bribery management 
system standard for companies that will likely become a new benchmark. 
Standard 37001[1] is designed to require affirmative compliance efforts and 
measures nearly twenty factors in grading a company's anti-bribery program. 

5.  

Companies that 
do business 

overseas 

SEC 
(December 2015) 

Companies must self-report violations as the prerequisite to eligibility for deferred 
prosecution and non-prosecution agreements. Self-reporting will not guarantee 
such resolutions, however. The SEC looks to three prior cases involving self-
reporting as a "blueprint" for how the new enforcement policy will work. 

6.  

Companies that 
are regulated by 

US law 

DOJ 
(September 2015) 

This article is a summary analysis of the six steps basic outlined in "the Yates 
Memo" related to DOJ investigation and prosecution of corporate officers and 
employees, which has been viewed as a tougher approach for corporate 
defendants. 

7.  

Companies that 
are regulated by 

US law 

DOJ 
(May 2016) 

This white paper is a comprehensive analysis of the "Yates Memo" and its 
challenges. The paper was authored by and on behalf of the U.S. Chamber of 
Commerce's Institute for Legal Reform by Matthew S. Miner of Morgan Lewis. 

8.  
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LAWF LASH 

SEC CHAIR DISCUSSES ENHANCED 
DIRECTOR OVERSIGHT 
April 07, 2016 

AUTHORS AND CONTACTS 

Lea Anne Copenhefer, Thomas S. Harman, Roger P. Joseph, Christopher D. Menconi, Philip K.W. 

Smith 

In a recent speech, SEC Chair Mary Jo White discussed the current role of mutual fund directors and what 

the SEC expects of them going forward. 

THE ROLE OF INDEPENDENT DIRECTORS IN ASSESSING RISK 

In remarks at the Mutual Fund Directors Forum 2016 Policy Conference on March 29, US Securities and 

Exchange Commission (SEC) Chair Mary Jo White stated that the evolving complexity of mutual funds 

calls for directors to be vigilant in considering whether a fund is fully addressing current and future risks.[1] 

She used two recent events as examples that illustrate operational and liquidity risks, both of which are key 

focus areas for the SEC and fund directors. The first event occurred in late August 2015, when a major 

service provider was unable to provide timely, system-generated net asset values (NAVs) for several fund 

families and was forced to create an alternative means of calculating NAVs. The second event occurred in 

December 2015, when a mutual fund focused on investments in high-yield and distressed debt suspended 

redemptions because of an increasingly illiquid market for a significant portion of the assets in its 

investment portfolio. 

Chair White stated that it is not enough for fund directors to be reactive to issues that have already arisen. 

Instead, directors must be proactive in their thinking and planning and ask fund management tough 

questions now to ensure that funds and directors are informed regarding potential future issues and as 

prepared as possible to handle them. 

BOARD COMPOSITION 

Chair White also stated that boards of directors should contemplate the emerging problems of tomorrow 

and what issues, if any, they are missing. To address the complexity of today's marketplace, directors need to 

consider whether their board, as it is currently composed, is equipped with the necessary diverse skills, 

experience, and expertise and whether a board should hire subject matter experts as consultants. 



DISTINCTION BETWEEN OVERSIGHT AND MANAGEMENT 

According to Chair White, a board's oversight function and directors' service as "gatekeepers" in protecting 

shareholder interest will remain a key point of focus for the SEC moving forward. 

Chair White emphasized that although the role of directors is expanding, a board's role remains separate 

from day-to-day management and the day-to-day administration of a fund's compliance policies and 

procedures. As Chair White stated, the role of a board is to provide independent oversight of these and 

other crucial functions and to approve compliance policies and procedures that govern those functions, not 

to perform those functions. 

As she herself noted, Chair White's speech coincided with the due date of comments to an SEC proposal 

pertaining to derivatives that requires, among other things, that a fund board approve one of two 

alternative portfolio limitations on a fund's use of derivatives and that it also approve policies and 

procedures for managing risks associated with the fund's derivatives transactions.[2] Although Chair 

White acknowledged that the proposal had raised concerns about the proposed increased role of boards, 

she also noted that many commentators had expressed general support for the SEC's approach. 

ENFORCEMENT AGAINST DIRECTORS 

Chair White also discussed the current enforcement environment in the context of board responsibility. 

According to Chair White, directors who exercise their responsibilities effectively and perform their 

oversight roles with diligence and skill need not fear enforcement, because judgments that directors make 

in good faith based on responsibly performing their duties will not be second guessed. However, she was 

careful to point out that being a director does not provide immunity from charges. Implicit in her 

comments was that good faith alone will not protect a director. She said, "When directors fail to perform 

their duties, they should expect action to punish and deter such conduct." On the other hand, she added, 

"most directors do their jobs, carefully reviewing the briefing materials they receive, asking questions 

instead of rubber-stamping management recommendations, investigating potential inaccuracies, and 

following up on unfulfilled requests." She went on to say that directors must discharge their important 

gatekeeper function (ensuring that proper procedures are followed and that the interests of investors are 

served) and that the SEC's enforcement cases, although rare, serve to ensure that these responsibilities are 

fulfilled.[3] 

It is unclear whether, to avoid enforcement action where things go wrong, directors must meet all of these 

demanding criteria that, according to Chair White, are met by "most directors." But, clearly, directors will 

want to show that they indeed performed their oversight role with "diligence and skill," and Chair White's 

comments should help directors understand what they need to do to make that demonstration. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact Lea Anne Copenhefer, Thomas S. Harman, Roger P. Joseph, Christopher D. Menconi, Philip K.W. 

Smith, or any of the following Morgan Lewis lawyers: 

Boston 

Barry N. Hurwitz 



Jeremy B. Kantrowitz 

Paul B. Raymond 

Toby R. Serkin 

Mari Wilson 

Los Angeles 

Michael Glazer 

New York 

Elizabeth L. Belanger 

Orange County 

Laurie A. Dee 

Philadelphia 

Sean Graber 

Timothy W. Levin 

John J. O'Brien 

Washington, DC 

Mana Behbin 

Laura E. Flores 

Magda El Guindi-Rosenbaum 

W. John McGuire 

Monica L. Parry 

Joshua B. Sterling 

[1] Mary Jo White, Chair, Securities and Exchange Commission, The Fund Director in 2016: Keynote 

Address at the Mutual Fund Directors Forum 2016 Policy Conference (Mar. 29, 2016). 

[2] See Use of Derivatives by Registered Investment Companies and Business Development Companies, 

Release No. IC-31933 (Dec.11, 2015); see also Morgan Lewis's December 2015 LawFlash, SEC Proposes 

Requirements for Funds' Use of Derivatives and Other Financial Transactions. For more information on the 

use derivatives, seethe white paper from the SEC's Division of Economic and Risk Analysis, Use of 

Derivatives by Registered Investment Companies. 

[3] See, e.g. In re J. Kenneth Alderman, et al., Release No. IC-30557 (Jun. 13, 2013) (Eight fund directors 

charged with causing funds to violate rule 38a-1 by failing to approve any fair valuation methodology and 

failing to continuously review the application of an approved methodology); In re Commonwealth Capital 

Management, LLC, et al, Release No. IC-31678 (June 17, 2015) (Four fund directors charged with failing to 

satisfy their obligations under section 15(c) after the directors did not receive certain materials they had 

specifically requested from the adviser, failed to follow up, and did not seek to clarify incomplete, unclear, 

and inaccurate information that they had received). 
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WITNESSES 

Congressional Investigations: Witnesses Do Have Rights 

BY JAMES HAMILTON AND RAECHEL KUMMER 

W atching a televised Congressional hearing, you 
might well think that it is Washington's version 
of the Wild West—a proceeding where no rules 

protect witnesses and that, at least from the members' 
standpoint, anything goes. Indeed, years ago the chair-
man of the (blessedly now-defunct) House Un-
American Activities Committee told a hapless witness: 

James Hamilton is a partner at Morgan, Lewis 
& Bochius LLP in Washington who focuses 
his practice on civil and criminal litiga-
tion, congressional and other investigations, 
trade association representation, appellate liti-
gation, and advising clients on government 
and professional ethics. He represents various 
corporations, government and corporate offi-
cials, political figures, professional athletes, 
accountants, and lawyers. In addition, he was 
a lawyer for the Senate Watergate Commit-
tee and has written a book on Congressional 
investigations. 

Raechel Kummer is a litigation associate at 
Morgan Lewis in Washington who focuses on 
appeals and complex trial and regulatory 
issues. She has represented a variety of corpo-
rations and corporate officials in congressio-
nal and other governmental investigations. 

The rights you have are the rights given you by this Com-
mittee. We will determine what rights you have and what 
rights you have not got before the Committee. 

But, in fact, there are a collection of rules—some 
more significant than others—that protect witnesses 
called before Congress. These basic rules provide wit-
nesses at least a modicum of defense when testifying on 
the Hill. 

Let's start with the doctrine of valid legislative pur-
pose. 

While Congress' investigatory powers are broad, it 
must act with a valid legislative purpose, such as gath-
ering information relevant to legislation or the exercise 
of its oversight responsibilities as to the Executive 
Branch. Congress cannot expose private affairs solely 
for the sake of exposure or for sadistic or voyeuristic 
reasons. Members cannot investigate for their own self-
aggrandizement. Congress cannot act as a law-
enforcement agency or conduct legislative trials to pun-
ish persons under investigation. 

However, the protection provided by this doctrine is 
limited. Courts generally presume that Congress acts 
with a valid legislative purpose, and it is well-
established that Congress may investigate criminal ac-
tivity. 

Other constitutional protections may also provide re-
lief. 

Constitutional Protections 
The First Amendment right of association may pro-

vide a witness some assistance, where information 
about the witness' colleagues is sought. But First 
Amendment rights are subject to a balancing process. 
Congress will prevail when it can demonstrate an over-
riding and compelling need for the information sought. 
Significantly, the Supreme Court never has ruled that a 
witness' associational rights outweigh Congress' infor-
mational needs, although it has found for a witness in a 
state legislative context. 

The Fourth Amendment, which protects against un-
reasonable search and seizure, may be somewhat help-
ful to those subpoenaed to produce documents. How- 
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ever, if a committee acts with a valid legislative pur-
pose, a subpoena seeking information in furtherance of 
that purpose likely will be upheld. But there are several 
cases when an egregiously broad committee subpoena 
was found unenforceable. 

More importantly, witnesses may invoke the Fifth 
Amendment privilege against compelled self-
incrimination. As in a criminal trial, witnesses may only 
take the Fifth to avoid testifying about their own wrong-
doing; they must still answer questions about the con-
duct of others. Taking the Fifth does not prevent Con-
gress from subpoenaing a witness' incriminating books 
or records. And Congress has statutory authority to ob-
tain a grant of immunity from a federal court in order 
to gain the testimony of a witness who invokes the 
privilege. 

Recently, Martin Shkreli, the former chief executive 
officer of Turing Pharmaceuticals who reportedly hiked 
the price of a life-saving drug from $13.50 to $750, was 
forced to take the Fifth repeatedly during a House Over-
sight and Government Reform Committee hearing 
(which he did while smirking). One might argue that 
making an endangered witness take the Fifth Amend-
ment multiple times at a public hearing serves no valid 
legislative purpose. Sen. Sam Ervin (D-N.C.), during 
the Senate Watergate Committee hearings, allowed all 
Fifth-taking to be done in closed executive sessions, 
recognizing that no valid purpose was served by public 
humiliation. That said, the practice continues, some-
times with dramatic effect. 

Witnesses may waive their Fifth Amendment privi-
lege by declining to invoke it before testifying. Lois Le-
rner, a former Internal Revenue Service official, ap-
peared before a House committee and testified that she 
had not done anything wrong or broken the law, before 
refusing to answer any further questions on Fifth 
Amendment grounds. The House voted to hold Lerner 
in contempt, asserting that she waived the privilege. 
However, the U.S. Attorney for the District of Columbia 
declined to file criminal contempt charges, concluding 
that Lerner had not waived privilege by her "general 
denials of wrongdoing." 

Congressional investigations also are cabined by 
Congress' own rules and procedures. The Senate and 
House of Representatives each have detailed proce-
dural rules, and individual committees must follow  

those rules and committee-level rules as well. In the loy-
alty investigations era, several convictions were re-
versed by the U.S. Supreme Court because a committee 
did not follow its own rules affecting the witness' rights. 

Congress also may only seek information or docu-
ments pertinent to the matter under investigation. Due 
process requires that, to determine whether a question 
is pertinent to the subject matter under inquiry, that 
subject matter must be made known in some way with 
undisputable clarity. 

Attorney-Client Privilege 
Finally, in our strong view, witnesses are protected 

by the attorney-client privilege. It would be strange to 
contend that a witness, or his lawyer, can be compelled 
by Congress to discuss conversations between them. 

Yet 'in the past, some House committees have de-
clared that they have discretion to determine whether to 
recognize the privilege. Among the arguments raised 
are that Congress' Constitutional power to investigate 
trumps a common-law privilege, and that, in any event, 
the privilege doesn't apply in a non-adversarial investi-
gative setting. 

Those arguments are spurious. Grand juries have 
Constitutional powers and their proceedings are inves-
tigatory, but the privilege certainly applies in that con-
text. The privilege also is so well enshrined that it may 
be a substantive right, not merely a procedural rule, the 
rejection of which would implicate Constitutional due 
process considerations. Moreover, if an investigatory 
committee could break the privilege, full and frank con-
versations between clients and their lawyers, a basic 
goal of the privilege, would be discouraged. Fortu-
nately, many properly-run committees, including the 
Senate Watergate Committee, have recognized legiti-
mate assertions of the privilege. 

Conclusion 
The above rules, presented in abbreviated fashion, 

are the basic ones that govern congressional hearings 
and investigations. But there are others to consider, as 
well as the political dimensions that pervade and affect 
any congressional hearing. If you are to be a witness, it 
helps to understand the legal and political landscape. 
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LAWFLASH 

DOJ ISSUES NEW FCPA GUIDANCE AND 
LAUNCHES SELF-REPORTING PILOT 
PROGRAM 
April 06, 2016 

AUTHORS AND CONTACTS 

Kelly A. Moore, Eric W. Sitarchuk, Alison Tanchyk, Benjamin D. Klein 

The US Department of Justice has announced the creation of a one-year pilot program intended to 

encourage companies to self-report bribery violations and provide extensive cooperation in exchange for 

reduced penalties, ranging from reductions in fines to declinations. 

On April 5, the Fraud Section of the US Department of Justice (DOJ) issued its "Foreign Corrupt Practices 

Act Enforcement Plan and Guidance" (Guidance) outlining the following "three steps in [its] enhanced 

FCPA enforcement strategy": 

1. The intensification of its investigative and prosecutorial efforts by substantially increasing its FCPA 

law enforcement resources. 

2. The strengthening of its coordination with foreign law enforcement. 

3. Its implementation of an "FCPA enforcement pilot program" to encourage voluntary disclosure, 

cooperation, and remediationlil 

While the first two steps have been championed in prior DOJ press releases and speeches, the third 

step—the creation of the FCPA enforcement pilot program—is an important development that has the 

potential to change the voluntarily disclosure calculus in connection with FCPA matters. 

The Guidance applies "to organizations that voluntarily self-disclose or cooperate in FCPA matters during 

the pilot period, even if the pilot thereafter expires."[2] 

INTENSIFICATION OF DOJ'S INVESTIGATIVE AND PROSECUTORIAL EFFORTS 

The Fraud Section plans to more than double the size of its FCPA Unit by "adding 10 more prosecutors to its 

ranks"[3]—a staffing goal that was previously announced by Assistant Attorney General for the Criminal 

Division Leslie Caldwell at an FCPA conference in November 2015.[4] The Guidance also cites the FBI's 

establishment of "three new squads of special agents devoted to FCPA investigations and prosecutions," a 

hiring initiative that was announced approximately a year ago (and detailed in our April 2015 LawFlash "FBI 

Establishes 'Dedicated International Corruption Squads' to Bust FCPA Violators"). 



STRENGTHENING OF DOJ'S COORDINATION WITH FOREIGN LAW ENFORCEMENT 

The second part of the Guidance builds on previous statements by senior DOJ leaders that they "are greatly 

aided by our foreign partners"[5] and "it is safe to say [in 2013] that we are cooperating with foreign law 

enforcement on foreign bribery cases more closely today than at any time in history."[6] 

FCPA ENFORCEMENT PILOT PROGRAM-ELIGIBILITY AND POTENTIAL BENEFITS 

The most important part of the Guidance is the Fraud Section's announcement of a one-year "FCPA 

enforcement pilot program," which provides for "mitigation credit" that takes into consideration three 

essential factors: (1) voluntary disclosure, (2) full cooperation, and (3) remediation. In cases in which the 

above three factors are met but a criminal resolution is nonetheless warranted, "mitigation credit" can 

include "up to a 50% reduction off the bottom end of the Sentencing Guidelines fine range, if a fine is 

sought" and the avoidance of a third-party compliance monitor."[7] Moreover, the Guidance states that, in 

appropriate cases, where the above factors are fully satisfied, DOJ "will consider a declination of 

prosecution."[8] 

Voluntary Self-Disclosure 

A company must voluntarily disclose an FCPA violation to the Fraud Section in order to be eligible for the 

full mitigation credit. As a preliminary matter, the disclosure must be truly voluntary—a disclosure that the 

"company is required to make, by law, agreement, or contract" would not constitute voluntary 

self-disclosure for purposes of this pilot.[9] Second, the disclosure must occur "prior to an imminent 

threat of disclosure or government investigation" and be "within a reasonably prompt time after becoming 

aware of the offense," with the burden on the discloser to demonstrate timeliness.[10] Finally, the 

disclosure must include "all relevant facts known to [the company], including all relevant facts about the 

individuals involved in any FCPA violation."[11] 

DOJ's voluntary disclosure requirement follows a recent announcement by the US Securities and Exchange 

Commission (SEC) that companies subject to FCPA enforcement actions are required to self-report their 

potential misconduct to be eligible for deferred prosecution agreements and non-prosecution agreements. 

For more information about the SEC's voluntary disclosure expectations, read our December 2015 LawFlash 

titled "SEC Policy Change: Voluntary Disclosure Now Required for DPA/NPA Resolutions in FCPA Cases." 

Full Cooperation 

The Guidance sets forth nearly a dozen requirements for companies seeking cooperation credit under the 

pilot program.[12] Those requirements can be distilled into the following four categories: 

Disclosure of Relevant Facts: Companies are expected to disclose "all facts relevant to the 

wrongdoing at issue" on a timely basis, including "all facts related to involvement in the criminal activity 

by the corporation's officers, employees, or agents" and "all facts relevant to potential criminal conduct 

by all third-part[ies]." Disclosure is expected to be "proactive" rather than "reactive," and facts relevant to 

the investigation should be voluntarily provided "even when [companies are] not specifically asked to do 

so." In addition, disclosures are expected to include "all relevant facts gathered during a company's 

independent investigation." 

Preservation and Disclosure of Documents: All relevant documents—as well as "information 

related to their provenance"—are expected to be collected, preserved, and disclosed. This expectation 



extends to "overseas documents" and important details about those records such as their location and 

the individuals who discovered them. In some cases, prosecutors may insist that companies provide 

translations of foreign-language documents. Finally, it is expected that companies will assist with the 

"third-party production of documents ... from foreign jurisdictions." 

Making Individuals Available for Interviews: Upon request, companies are expected to "mak[e] 

available for [D0.1] interviews those company officers and employees who possess relevant information," 

including—where appropriate and possible—individuals located overseas, as well as those who no 

longer work for the company. 

Conducting Transparent and Coordinated Internal Investigations: Companies are expected 

to provide timely updates about their internal investigations and, where requested, ensure that such 

investigations do not conflict with those being conducted by the government. 

The Guidance notes that "cooperation comes in many forms," and that the Fraud Section "does not expect a 

small company to conduct as expansive an investigation in as short a period of time as a Fortune 100 

company."[13] 

Re mediation 

The final requirement is that of "timely and appropriate remediation," and the following items generally will 

be required in order for companies to receive remediation credit: 

Implementation of an Effective Compliance Program: While the criteria depend on the size 

and resources of the organization, the following factors are normally considered: 

Whether the company has established a "culture of compliance" 

Whether the company has sufficient compliance resources 

The quality and experience of the compliance personnel 

The independence of the compliance function 

Whether the company's compliance program has performed an effective risk assessment and tailored 

the compliance program based on that assessment 

How a company's compliance personnel are compensated and promoted 

Auditing of the program to assure its effectiveness 

The reporting structure of compliance personnel within the company 

Discipline of Culpable Employees: It is expected not only that companies discipline culpable 

employees, but that they have systems that provide for the possibility of disciplining others with 

oversight of the responsible individuals. 

Acceptance of Responsibility and Implementation of Reforms: Companies are expected to 

recognize the seriousness of the misconduct, accept responsibility for it, and implement reforms to 

identify and reduce the risk of similar violations1141 

CREDIT 

Where the above conditions are met but a criminal resolution is warranted, the Fraud Section's FCPA Unit 

(1) may accord up to a 50% reduction off the "bottom end" of the Sentencing Guidelines fine range, if a fine 

is sought; and (2) generally should not require appointment of a monitor if a company has, at the time of 

resolution, implemented an effective compliance program. 

Furthermore, where the same conditions are met, the Fraud Section's FCPA Unit will consider a 

declination of prosecution. In doing so, prosecutors must balance the importance of encouraging 



disclosure against the seriousness of the offense. In assessing the seriousness of the offense, prosecutors 

are to consider the involvement by executive management in the FCPA misconduct, the size of the 

ill-gotten gains in relation to the overall revenue of the company, a history of noncompliance by the 

company, and any prior resolutions by the company with DOJ within the past five years. 

Finally, if the company cooperates and remediates, but has not voluntarily disclosed, the Fraud Section's 

FCPA Unit may provide partial mitigation credit, but will agree to no more than a 25% reduction off the 

bottom of the Sentencing Guidelines fine range.[15] 

IMPLICATIONS 

This Guidance comes after what has been a growing perception that voluntary disclosures have slowed 

significantly due to a lack of transparency, consistency, and clarity as to what the benefits are, if any, to 

self-disclosing. Whether the pilot program succeeds in encouraging self-disclosures will likely depend on 

the perception of companies and defense counsel of the fairness and openness of the application of the 

criteria in the Guidance. 
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The squads will extend the capabilities of the US Department of Justice and the US Securities and Exchange 

Commission to gather evidence and enforce the Foreign Corrupt Practices Act. 

On March 30, the Federal Bureau of Investigations (FBI) announced its establishment of three "dedicated 

international corruption squads" to investigate violations of the Foreign Corrupt Practices Act (FCPA) and 

"kleptocracy crimes."[1] The corruption squads, which will be based in the FBI's New York City, Los Angeles, 

and Washington, DC, field offices, are composed of agents, analysts, and other professional staff with 

"experience investigating white-collar crimes." Squad members will have access to a broad set of 

investigatory resources, including "financial analysis, court-authorized wiretaps, undercover operations, 

[and] informants" and will work closely with the US Department of Justice's (DOD's) Fraud Section, the US 

Securities and Exchange Commission's (SEC's) FCPA Unit, and "overseas law enforcement counterparts." 

The FBI's international partnerships—hailed as "an important part of [its] investigative arsenal"—are 

"facilitated by [the FBI's] network of legal attaché offices situated strategically around the world." The 

March 30 announcement follows January press reports that the FBI planned to "bulk up [its] foreign 

bribery efforts" in 2015 by "more than tripl[ing] the number of agents focused on overseas bribery this year 

to more than 30 from around 10"[2] 

Companies subject to the FCPA can expect to see more aggressive investigative tactics through these 

increased resources, including cooperation with foreign law enforcement authorities and the use of 

traditional crime-fighting techniques, such as electronic surveillance. The FBI's announcement comes on 

the heels of Spanish-language media reports that law enforcement authorities in Colombia were working 

with the FBI on a bribery probe of the country's state-run oil company, Ecopetrol, S.A.[3] Six current and 

former Ecopetrol executives were arrested in March in connection with the investigation and charged with 

accepting bribes.[4] One of the charged executives, David Duran, has been named in a closely watched 

FCPA prosecution in the United States brought against former executives of PetroTiger Ltd., a British Virgin 

Islands oil and gas company with operations in Colombia and offices in the United States. Two of the former 

PetroTiger executives—including the former general counsel and one of the former co-CEOs—have pleaded 

guilty to FCPA conspiracy charges. The other former co-CEO, Joseph Sigelman, has been indicted for FCPA 



and money laundering crimes but is fighting the charges.[5] 

Although the FBI has traditionally reserved wiretaps and undercover agents for investigating organized 

crime syndicates, it is increasingly using such tactics in the white collar context. Wiretap evidence played a 

prominent role in several recent insider-trading prosecutions, including the trials of Raj Rajaratnam and 

Rajat Gupta, and recordings have been praised as an important "real-time" tool "to find and stop ongoing 

corrupt activity."[6] In a March 2014 speech, former Acting Assistant Attorney General Mythili Raman 

warned that "those who are committing acts of foreign bribery right now should be acutely aware that the 

middleman they are engaging could be an undercover agent [and] that the telephone calls they are making 

may be being recorded pursuant to a court order."[7] Raman stated that the DOJ relied on wiretaps, body 

wires, and surveillance in its investigation of Frederic Cilins, a French citizen who pleaded guilty in March 

2014 to obstructing a federal investigation concerning FCPA misconduct.[8] As explained by Raman, 

Our commitment to aggressively utilizing all our tools was vividly 

demonstrated in our prosecution of a French citizen, Frederic Cilins .... The 

evidence against Cilins was, in large part, obtained through the use of a 

cooperating witness, a wiretap, body wires and surveillance. Cilins was 

caught on tape by the FBI agreeing to pay substantial sums of money to 

induce a witness to the bribery scheme to give Cilins documents to destroy 

that Cilins knew had been requested by the FBI.[9] 

In a September 2014 speech, Principal Deputy Assistant Attorney General of the DOJ's Criminal Division 

Marshall L. Miller reaffirmed that "proactive investigative tools"—including "wiretaps, body wires and 

physical surveillance"—have "become a staple in our white collar investigations."[10] 

Undercover surveillance evidence, including a body wire video, will likely be used in the upcoming Sigelman 

trial. This past January, a federal district court ruled that prosecutors could introduce into evidence secret 

video recordings that the FBI made of Sigelman with a camera attached to PetroTiger's former general 

counsel. The court rejected Sigelman's argument that the video was subject to attorney-client privilege 

protections because it could not find any indication that Sigelman had sought, or otherwise received, legal 

advice.[11] 

CONCLUSION 

The FBI's "dedicated international corruption squads" will extend the capabilities of the DOJ and the SEC to 

gather evidence and enforce the FCPA. Companies and individuals subject to FCPA enforcement actions 

should expect to encounter increased cooperation between foreign law enforcement and the FBI and a 

greater reliance on proactive investigative tools to detect and monitor misconduct. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Chicago 

Tinos Diamantatos 

Merri Jo Gillette 



Dubai 

Rebecca L. Kelly 

London 

Nicholas Greenwood 

Kevin Robinson 

David Waldron 

lain Wright 

Miami 

Alison Tanchyk 

Moscow 

Vasilisa Strizh 

Nane Oganesyan 

New York 

David I. Miller 

Kelly A. Moore 

Martha B. Stolley 

Philadelphia 

Nathan J. Andrisani 

Meredith S. Auten 

John C. Dodds 

Eric Kraeutler 

Eric W. Sitarchuk 

San Francisco 

Susan D. Resley 

Santa Monica 

Nathan J. Hochman 

Daniel A. Saunders 

Washington, DC 

Marynell DeVaughn 

Fred F. Fielding 

Margaret M. Gatti 

James Hamilton< 

Rebecca S. Hartley 

Matthew S. Miner 

Louis Rothberg 

Wilmington 

CoIm F. Connolly 

[1]. Federal Bureau of Investigation, "FBI Establishes International Corruption Squads Targeting Foreign 



Bribery, Kleptocracy Crimes" (Mar. 30, 2015), available here. 

[2]. Joel Schectman, "FBI To Bulk Up Foreign Bribery Efforts," Wall Street Journal (Jan.14, 2015), available 

here. 

[3]. See Sabrina Martin, "Colombiana Ecopetrol entrego al FBI sus propios sobornos," Panam Post (Feb. 12, 

2015), available here; "EE.UU. innpulsara investigaciones del CTI por sobornos de PetroTiger y Ecopetrol," 

RCN La Radio (Mar. 13, 2015), available here. 

[4]. Joel Schectman and Sara Schaefer Munoz, "Current, Former Ecopetrol Employees Charged With Bribery 

in Colombia," Wall Street Journal (Mar. 13, 2015), available here. 

[5]. United States v. Joseph Sigelman, Case No. 1:14-cr-00263-JEI, Dkt. No. 28, Indictment (D.N.J. May 9, 

2014), available here. 

[6]. Mythili Raman, "Acting Assistant Attorney General Mythili Raman Speaks at the Global 

Anti-Corruption Compliance Congress," U.S. Dep't of Justice (Mar. 20, 2014), available here. 

[7]. Id,  

[8]. Id. See also US Dep't of Justice, Press Release No. 14-783, "French Citizen Sentenced for Obstructing a 

Criminal Investigation into Alleged Bribes Paid to Win Mining Rights in Guinea" (July 25, 2014), available 

here. 

[9]. Mythili Raman, "Acting Assistant Attorney General Mythili Raman Speaks at the Global 

Anti-Corruption Compliance Congress," US Dep't of Justice (Mar. 20, 2014), available here. 

[10]. Marshall L. Miller, "Remarks by Principal Deputy Assistant Attorney General for the Criminal Division 

Marshall L. Miller at the Global Investigation Review Program," US Dep't of Justice (Sept. 17, 2014), available 

here. 

[11]. See Joel Schectman, "Secret Informant Recordings to be Allowed in PetroTiger Case," Wall Street 

Journal (Jan. 12, 2015), available here; Kurt Orzeck, "Ex-PetroTiger CEO's Talk With GC Who Wore Wire 

Released," Law360 (Jan. 13, 2015), available here. 

Copyright 2016 Morgan, Lewis & Bockius LLP I All rights reserved 



GOVERNMENT INVESTIGATIONS 

Tab 5 

Morgan Lewis 



Morgan Lewis 

LAWFLASH 

ISO 37001: A NEW MEASURING STICK 
FOR CORPORATE COMPLIANCE 
PROGRAMS 
May 24, 2016 

AUTHORS AND CONTACTS 

John J. Pease, Ill, Eric W. Sitarchuk, Louis Ramos, Benjamin D. Klein, Andrew W. Katz 

The International Organization for Standardization is developing a certifiable international standard for 

"anti-bribery management systems" that could influence how the US Department of Justice, US Securities 

and Exchange Commission, and other regulators evaluate and grade corporate compliance programs. 

In the coming days, the International Organization for Standardization (ISO) is expected to finalize and 

approve ISO 37001[1]—an "anti-bribery management system standard" that will likely become the new 

benchmark for grading anticorruption compliance programs. This LawFlash briefly examines the draft 

standard and its potential implications. 

SUMMARY 

ISO 37001 was developed to help companies and other organizations establish, operate, and improve their 

anti-bribery compliance programs. It outlines the anticorruption controls considered to be "international 

good practice[s]" for preventing, detecting, deterring, and remediating corruption risks.[2] 

To be certified as ISO 37001 compliant, an organization will be required to develop and implement an 

anti-bribery management system designed not only to prevent, detect, and deter bribery, but also to 

"comply with anti-bribery laws and voluntary commitments applicable to its activities."[3] Such "systems" 

must address not only the bribery of foreign government officials, as proscribed by the Foreign Corrupt 

Practices Act (FCPA), but also bribery in the "private and not-for-profit sectors."[4] In addition, anti-bribery 

management systems should target the risks posed by both active bribery (bribery by an organization, its 

personnel, and its associates) and passive bribery (bribery of an organization, its personnel, and its 

associates).[5] ISO 37001 is expected to recognize that organizations can be liable under laws like the 

FCPA and UK Bribery Act 2010 for both direct and indirect acts of bribery, and to call on organizations to 

account for third-party risks, such as "bribe[s] offered or accepted through or by a third party."[6] 

SCOPE 



ISO 37001 was drafted by an ISO committee composed of advisory groups from 37 countries—including 

the United States—and is designed for "small, medium and large organizations in all sectors, including 

public, private and not-for-profit sectors."[7] Although ISO 37001 claims to be "applicable across all 

jurisdictions," it notes that "organization[s] will not be obliged to conform" with any portion of the 

standard that "is in conflict with, or prohibited by, any applicable law."[8] 

REQUIREMENTS 

Like the FCPA Resource Guide, ISO 37001 will recognize that companies cannot "completely eliminate the 

risk of bribery" and declines to prescribe a "one-size-fits-all" model for anticorruption compliance.[9] 

Instead, ISO 37001 is expected to embrace a "reasonable and proportionate" risk-based approach for 

developing compliance programs and instructs companies to consider the following factors: 

Size and structure of the organization 

Locations and sectors in which the organization operates or anticipates operating 

Nature, scale, and complexity of the organization's activities and operations 

Entities over which the organization has control 

The organization's business associates 

Nature and the extent of interactions with public officials 

Applicable statutory, regulatory, contractual, and professional obligations and dutiesj10]  

Companies must also account for their "bribery risk assessment" findings when developing anticorruption 

compliance programs and may consult the section in ISO 37001 specifically devoted to the design, 

implementation, and documentation of such assessments.[11] In short, bribery risk assessments should 

enable companies to identify, evaluate, prioritize, and respond to bribery risks as well as assess "the 

suitability and effectiveness of the organization's existing controls."[12] Companies should use risk 

assessment results to make more informed decisions about the "allocation of compliance personnel, 

resources, and activities."[13] 

In addition to requiring risk assessments, ISO 37001 will require companies to do the following: 

Develop and maintain compliance policies and procedures 

Implement compliance training programs 

Demonstrate effective tone at the top 

Conduct risk-based due diligence 

Obtain third-party compliance certifications and termination rights 

Obtain compliance commitments from employees 

Implement internal controls 

Develop reporting channels and ensure whistleblower protections 

Document compliance efforts 

Periodically review and improve anticorruption compliance controls 

Prohibit facilitation payments 

IMPLICATIONS 

ISO 37001 is expected to provide companies with a new "measuring stick" for evaluating their compliance 

programs and ensuring that they meet a common international standard. In addition, ISO 37001 will likely 



enable companies to make more informed decisions about business partners and other third-party 

representatives. Companies that receive an ISO 37001 certification—especially those that work in 

corruption-prone countries or high-risk industries or that have frequent exposure to government 

officials—will potentially have a comparative advantage against competitors that do not have the 

qualification. 

ISO 37001 may also prove helpful to companies caught in the crosshairs of government investigations, 

which increasingly involve multiple jurisdictions and enforcement authorities. Although the ISO 37001 

certification does not absolve companies from liability for anticorruption law violations, it is expected to 

offer an independent validation of the company's anticorruption compliance program, and therefore may 

help a company make the case that its internal controls are both "strong on paper" and strong in 

practice.[14] 

In the United States, effective compliance programs may help companies avoid a contemplated prosecution 

entirely or otherwise achieve a more favorable settlement where charges are filed. The US Department of 

Justice's Principles of Federal Prosecution of Business Organizations counsel prosecutors to evaluate "the 

existence and effectiveness of the corporation's pre-existing compliance program" when determining 

whether to charge a corporation with a crime.[15] Chapter 8 of the US Sentencing Guidelines provides that 

prosecutors should consider whether a company had an "effective compliance and ethics program" at the 

time of the offense when assessing culpability, and such a compliance program could result in a reduction 

in the company's culpability score, which is used top calculation the fine range. [16] 

In conclusion, ISO 37001 will likely play an important role in the future with regard to establishing a more 

uniform set of anticorruption standards across industries and regions, providing companies with 

opportunities to mitigate risk and achieve greater clarity in measuring compliance programs' effectiveness. 

It remains to be seen whether US enforcement authorities will rely on ISO 37001 as the ultimate measuring 

stick to evaluate compliance programs, but companies with anticorruption programs that achieve ISO 

37001 certification will likely be better positioned to deal with the scrutiny that comes when the inevitable 

investigation reaches their doorsteps. 
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New SEC policy requires companies to self-report FCPA violations in order to be eligible for deferred 

prosecution agreements and non-prosecution agreements. 

On November 17, the US Securities and Exchange Commission (SEC) announced that companies subject to 

Foreign Corrupt Practices Act (FCPA) enforcement actions would need to self-report their potential 

misconduct to be eligible for deferred prosecution agreements (DPAs) and non-prosecution agreements 

(NPAs). SEC Enforcement Director Andrew Ceresney revealed the policy change in his remarks at the 

American Conference Institute's 32nd Annual FCPA Conference, citing "the importance of self-reporting to 

our FCPA investigations" and the SEC's intention to "encourage self-reporting of violations through our 

cooperation program" and "incentivize firms to promptly report FCPA misconduct to the SEC." 

While the new policy requires companies to self-report in order to be eligible for DPAs and NPAs, Ceresny 

made it clear that self-reporting will not guarantee such resolutions. According to Ceresney, 

"[d]eterminations of how much credit to give an entity for cooperation, including whether to take the 

extraordinary step of entering into a DPA or NPA, are made by evaluating the broad factors set out by the 

[SEC] in the Seaboard report," which include factors like self-policing, remediation, and cooperation with 

law enforcement authorities.[1] 

Requiring companies to self-report FCPA violations in order to be eligible for DPAs and NPAs is consistent 

with the SEC's past enforcement practices. The SEC has resolved three FCPA enforcement actions by DPA 

or NPA— PBSJ Corporation (DPA, 2015), Ralph Lauren Corporation (NPA, 2013), and Tenaris, S.A. (DPA, 

2011)—and each of the companies was publicly recognized for self-reporting and cooperating with the SEC. 

In the PBSJ Corporation enforcement action, which was resolved by a DPA last January, the Florida-based 

engineering and construction firm "self-reported the violations to the SEC, took immediate steps to end 

the misconduct, and fully cooperated with the investigation, including voluntarily making foreign 

witnesses available for interviews and providing factual chronologies, timelines, internal summaries, and 

full forensic images to the SEC."[2] In the Ralph Lauren Corporation enforcement action, which marked the 

SEC's first ever FCPA NPA, the SEC recognized the American luxury goods designer's "prompt reporting of 



the violations on its own initiative, the completeness of the information it provided, and its extensive, 

thorough, and real-time cooperation with the SEC's investigation."[3] Finally, in the Tenaris, S.A. 

enforcement action—the SEC's first-ever resolution by DPA—the SEC cited the Luxemburg-based steel 

pipe manufacturer's "immediate self-reporting, thorough internal investigation, [and] full cooperation with 

SEC staff."[4] 

According to Ceresney, the cooperation in these enforcement actions offers a "blueprint" for the "kind of 

cooperation and remediation efforts [that] are required to maximize the benefits of the SEC's cooperation 

program."[5] 

Moving forward, companies confronted with the question of whether to self-report an FCPA violation 

should carefully consider the SEC's new policy, because without self-disclosure, the SEC will not 

recommend a DPA or NPA. 
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DOJ announces tough new approach to the investigation and prosecution of corporate officers and 

employees. 

On September 9, in a major change to its approach to the investigation of alleged corporate crime, the US 

Department of Justice (DOJ) announced a series of new policy directives that prioritize the investigation 

and prosecution of individual corporate officers and employees in addition to the companies themselves. 

US Deputy Attorney General Sally Quillian Yates issued a memorandum detailing a six-step plan to 

strengthen the DOJ's pursuit of individual corporate wrongdoers in both criminal and civil contexts (the 

Yates Memo). The Yates Memo reflects a very aggressive new stance by the DOJ in regards to white-collar 

crime in corporate America. 

The six steps outlined in the Yates Memo are as follows: 

1. "All or nothing" cooperation requirement—The DOJ's corporate charging guidelines—the 

Principles of Federal Prosecution of Business Organizations—will be revised to require companies to 

completely disclose all relevant facts about individual misconduct in order to be eligible for any 

cooperation credit. Such credit can be the key factor in negotiating a non-prosecution or deferred 

prosecution agreement, as well as in gaining favorable consideration at sentencing. DOJ attorneys are 

directed to "vigorously review" information provided by companies to ensure that it is complete and 

does not seek to minimize the involvement of any individual, regardless of position, status, or seniority. 

As Yates told the New York Times, it will no longer be sufficient for companies to offer up the low-level 

officers—what she called "the vice president in charge of going to jail"—as a token of cooperation. Nor 

can companies simply plead ignorance; as Yates stated in a speech at New York University (NYU) School 

of Law the following day, "[i]f they don't know who is responsible, they will need to find out" through an 

internal investigation in order to receive cooperation credit. This "all or nothing" cooperation 

requirement applies equally in criminal and civil investigations, including when companies seek reduced 

damages under the False Claims Act. Moreover, full disclosure can be made a continuing obligation in 

any plea or settlement agreement, such that the company's failure to provide information about culpable 

individuals even after resolution of the company's case may be considered a material breach and result in 

revocation of the agreement or stipulated penalties. 

2. Build cases against individuals from the beginning—In both the criminal and civil contexts, 



DOJ attorneys investigating corporate misconduct will focus from the inception of an investigation on 

building a case against culpable individuals as well as the company itself. 

3. Increased civil/criminal communication and parallel investigations—Civil and criminal 

attorneys handling corporate investigations will communicate and consult with each other regarding 

potential individual liability, declinations, and the early pursuit of parallel criminal and civil 

investigations of individual misconduct. 

4. High hurdles to resolve corporate case without action against individuals—Absent 

extraordinary circumstances, which must be approved by the relevant Assistant Attorney General or 

United States Attorney, no civil or criminal case resolution between the DOJ and a company may include 

an agreement to dismiss charges, release claims, or provide immunity for individual officers and 

employees. 

5. Corporate settlements must address investigations against individuals—When seeking 

authorization to resolve a criminal or civil case against a company before the investigation of individual 

misconduct has been completed, DOJ attorneys must present in their authorization memorandum a 

description of the current status of that investigation and a plan to bring the matter to a resolution 

before the expiration of the statute of limitations. Where a decision is made not to bring civil or criminal 

claims against culpable individuals, the reasons for that declination must be presented to and approved 

by the relevant Assistant Attorney General or United States Attorney, or their designees. 

6. Corporate individuals' inability to pay fines and penalties no longer will result in 

automatic declinations—Finally, in a change to the DOJ's civil enforcement strategy, civil attorneys 

will no longer focus solely on an individual's ability to pay a significant monetary judgment when 

deciding whether to pursue actions against individual corporate wrongdoers. The Yates Memo 

recognizes that the government objectives of deterring individual misconduct and holding individual 

wrongdoers accountable are equally as important as the objective of recovering money. 

CONCLUSION 

The very aggressive stance announced in the Yates Memo can be read as an attempt by the DOJ to 

outsource the criminal and civil investigation of white-collar crime to the corporations themselves. By 

setting forth an "all or nothing," black-and-white standard for corporate cooperation that focuses on 

potentially culpable individuals, the DOJ believes that it will achieve a shortcut around the "painstaking 

review" it otherwise would have to conduct. No longer will corporations be able to receive some level of 

credit (e.g., a non-prosecution agreement, a deferred prosecution agreement, or reduced fines and 

penalties) for voluntarily disclosing improper corporate practices. Now, unless the corporation also 

identifies every culpable individual at every level of the company, it will receive no credit at all for the 

voluntary disclosure. 

As Ms. Yates has stated: "It's all or nothing." She even went so far in her NYU speech as to analogize 

corporate criminal investigations to drug trafficking investigations (in which cooperators are required to 

provide information about the cartel boss as well as the street-level dealers), stating that "[a] corporation 

should get no special treatment as a cooperator simply because the crimes took place behind a desk." 

New Factors for Corporations to Consider 



Going forward, corporations contemplating voluntary disclosures will have to weigh the following new 

factors in addition to those traditionally considered: 

The time and expense of an internal investigation that will be required to determine all culpable people 

involved in the alleged wrongdoing 

The possibility that the corporation will receive no credit for its efforts if the DOJ finds any culpable 

individuals who have not been fully disclosed or, even more concerning, refuses credit where they 

disagree with a company's good faith assessment of culpability 

The fact that corporate cooperation only ends when the DOJ says it ends, not with the resolution of the 

corporation's case 

The increased likelihood of parallel civil and criminal proceedings 

The increased likelihood of civil suits against individuals 

A Change That Will Affect Federal Law Enforcement Across the Board 

The Yates Memo was sent not only to the 93 United States Attorney Offices nationwide, but also to the 

Criminal, Civil, Antitrust, Environment and Natural Resources, National Security, and Tax Divisions of the 

DOJ. Thus, there will be no aspect of federal law enforcement that will remain unaffected by the Yates 

Memo. 
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Executive Summary 

In September 2015, Deputy Attorney General Sally Yates issued a 
policy memorandum to Department of Justice (the Department, 
or DOJ) attorneys, directing them to focus enforcement efforts 
on holding individuals accountable for corporate malfeasance. 
Recognizing the challenge of doing so, the Department's new policy 
seeks to leverage a corporate entity's knowledge and access to 
information to bring cases against their own employees by making 
corporate cooperation credit conditional on the disclosure of all 
relevant facts as to any individuals involved in the misconduct. 

Although it is too soon to measure the 

full impact of the Department's new 

policy, it is nonetheless clear that the new 

threshold for cooperation credit has upset 

the expectations of businesses historically 

inclined to cooperate with the government. 

The new policy is likely to have a number of 

unintended consequences that will muddy 

what was traditionally a straightforward 

decision—whether to cooperate with a 
government investigation. By focusing so 

much attention on identifying culpable 

individuals, the new policy risks alienating 

personnel whose cooperation and 

knowledge of facts are essential to any 

corporate internal investigation. It may also 

complicate compliance. For example, if 

company employees become reluctant to 

raise their hands to report transgressions 

for fear of drawing too much attention to 

themselves, the company has a greatly 

reduced ability to assess whether controls 

or existing compliance programs work, or 

how to improve them. 

The "all-or-nothing" nature of the new 

cooperation standard also risks creating 

even more uncertainty for corporate 

decisions regarding the benefits of voluntary 

self-disclosure of suspected unlawful 

conduct. The new policy has also renewed 

concerns about the pressure to waive 
attorney-client privilege. Paradoxically, in 

seeking to make it easier to bring cases 

against culpable individuals in corporate 

investigations, the Department has 
complicated the mix for individuals, the 

corporate community—and ultimately, for 

the Department itself. 
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Introduction 

Corporate criminal investigations are an accepted reality for 

businesses operating in today's landscape. Businesses face a 

plethora of regulations, many of which carry criminal penalties and 

fines. Although corporations have been a target of federal 

prosecution since the Supreme Court's 1909 landmark decision in 

New York Central and Hudson River Railroad v. United States, which 

established broad corporate criminal liability principles for the 

actions of employees, the frequency of such prosecutions did not 

reach current levels for many decades, until the aftermath of the 

corporate accounting scandals of the early 2000s.1  

The prosecution climate now is very 

different. Corporate investigations 

and prosecutions are so common that 

former Deputy Attorney General Larry D. 
Thompson has remarked, "kilo matter 

how gold-plated your corporate compliance 

efforts, no matter how upstanding your 
workforce, no matter how hard one tries, 

large corporations are walking targets for 

criminal liability."' 

Despite the increased scrutiny faced by 
corporations in recent years, the interests 

of the Department and companies are 

generally aligned in seeking to prevent 

criminal misconduct and detect and 

remediate such conduct when it occurs. 

This is especially true since the passage of 
the Sarbanes-Oxley Act, which imposed 

compliance and control requirements on 

corporations, boards of directors, and 

top executives. For this reason, among 

others, companies have dedicated greater 

resources to compliance and, when 

facing investigations, have cooperated 

fully in the government's efforts.3  After 

all, corporations are incentivized, like the 

government, to prevent malfeasance from 

occurring and to detect it early when 

it does to protect the interests of their 

principals, reduce unnecessary costs, and 

maximize efficiency and competitiveness 

in the marketplace. 
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C.  Although each version of the Department's policy 
guidance described factors and considerations that should 
guide a prosecutor's evaluation of cooperation and 
cooperation credit, at no point through any of these policy 
changes did the Department establish a minimum disclosure 
threshold for cooperation  credit.,, 

Department Policy Shifts 

The Department has, for nearly two decades, 

maintained and publicized policies intended 

to foster corporate compliance efforts and 

cooperation with government investigations. 

These policies, which originated with non-

binding guidance issued in a June 1999 

Memorandum from then-Deputy Attorney 
General Eric H. Holder, Jr., entitled "Bringing 

Criminal Charges Against Corporations," have 

evolved over time into mandatory directives 

to all federal prosecutors regarding the 

types of cooperation and compliance efforts 

expected from the business community as 

criminal charges are evaluated. Over time, 

the expectations for businesses facing 

investigation have also shifted. 

The first set of changes to these policies 

occurred in January 2003, when then-

Deputy Attorney General Larry D. 
Thompson expanded upon the 1999 

guidance by issuing an updated policy 

Memorandum to Department attorneys 

regarding the Principles of Federal 

Prosecution of Business Organizations.4  

Although the new Memorandum made clear 

that "it will be a minority of cases in which a 

corporation or partnership is itself subjected 

to criminal charges," the revised guidance 

altered the expectations and considerations 

applied to corporate cooperation efforts 

to provide "increased emphasis on and 

scrutiny of the authenticity of a corporation's 

cooperation" as well as greater attention to 

the efficacy of corporate governance and 

compliance programs.5  

The Department's policy guidance 

subsequently changed through amendments 

made by former Deputy Attorney Generals 

Paul McNulty in 2006 and Mark Filip in 

2008. Similar to the guidance issued by 

their predecessors, the updated policy 

guidance set forth a number of factors 

to be considered by federal prosecutors 

in determining whether criminal charges 

against a corporation are appropriate, 

including "the corporation's timely and 

voluntary disclosure of wrongdoing and its 

willingness to cooperate in the investigation 

of its agents."6  Although each version of the 

Department's policy guidance described 

factors and considerations that should guide 

a prosecutor's evaluation of cooperation and 

cooperation credit, at no point through any 

of these policy changes did the Department 
establish a minimum disclosure threshold for 

cooperation credit. 
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The Yates Memo and 
the Potential Impact on 
Cooperation and Compliance 

In recent months, the Department's 

expectations regarding corporate cooperation 

has undergone a dramatic sea change. 

On September 9, 2015, current Deputy 

Attorney General Sally Quillian Yates issued 

a Memorandum to various DOJ divisions 

announcing policy regarding "Individual 

Accountability for Corporate Wrongdoing" 
(the Yates Memo), emphasizing the 

Department's focus on prosecuting 

individuals in cases of corporate malfeasance. 

Making good on promises made in the 

Yates Memo, on November 16, 2015, the 

Department unveiled a series of amendments 

to the United States Attorneys' Manual 

(USAM) to provide further guidance on how 

Department attorneys should implement the 

Yates Memo's new policy pronouncements. 

As a whole, the Yates Memo and USAM 

amendments alter Department policies and 

practices by: (1) placing a greater focus on 

investigating and prosecuting individuals 

suspected of involvement in corporate 

wrongdoing; and (2) defining what level 

of cooperation by corporate targets is 
sufficient to trigger credit in charging or 

settlement decisions. In particular, the Yates 

Memo and USAM revisions make clear that 

cooperation credit is now largely an "all 

or nothing" proposition for corporations. 

Under the new policy, for a corporation to 

receive any cooperation credit, it will be 

expected to identify all individuals involved 

in potential wrongdoing and provide the 
Department with all relevant facts relating 

44  Under the new policy, 
for a corporation to receive 
any cooperation credit, it 
will be expected to identify 
all individuals involved in 
potential wrongdoing and 
provide the Department with 
all relevant facts relating to 
the  misconduct.,, 

to the misconduct. The USAM makes clear 

that this new policy establishes a "threshold 
requirement" for companies to be eligible to 

be considered for cooperation credit.' 

The Department's stated objective 

in issuing the Yates Memo is to help 

"combat corporate misconduct ... by 
seeking accountability from the individuals 

who perpetuated the wrongdoing."8  
Accountability for individual wrongdoers 

has always rightly been part of the 
Department's mission. Incentivizing 

companies to detect and prevent fraud is 

also important to reduce the inefficiencies 

inherently caused by corporate malfeasance. 

In recent remarks made before the New 
York Bar Association, Deputy Attorney 

General Yates noted that the Yates Memo 

is designed, in large part, to leverage 

information available to companies to hold 

individuals accountable: 
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It is not easy to disentangle who did 

what within a huge corporate structure 
—to discern whether anyone had 

the requisite knowledge and intent. 

Blurred lines of authority make it hard 

to identify who is responsible for 

individual business decisions and it can 

be difficult to determine whether high-
ranking executives, who appear to be 

removed from day-to-day operations, 

were part of a particular scheme. 
There are often massive numbers 

of electronic documents and for 

corporations that operate worldwide, 

there are restrictive foreign data privacy 
laws and a limited ability to compel the 

testimony of witnesses abroad 	The 

goal was to ensure that we're doing 

everything we can to overcome the 

barriers that I just mentioned and hold 
accountable those who are responsible 

for corporate wrongs.9  

However, the policy changes announced 

in the Yates Memo and enacted in the 

subsequent USAM revisions seek to leverage 

corporate investigations to aid the Department 

in its task to an unprecedented degree. In so 

doing, the policy threatens to undermine the 

ability of corporations to fully cooperate with 

the Department in the manner prescribed by 

the Yates Memo. As James Cole, Ms. Yates' 

predecessor at the Department, recognized in 

remarks before the American Bar Association 

in November 2015, the decision on whether 

a corporation should self-report and/or 

cooperate with the government has been 

made much more complicated. "When you 

play it out, it is not necessarily better for the 

government and it's certainly not better for 

corporations and counsel."1° 

As recognized by Mr. Cole and other 

commentators, the Department's pivot 

to requiring full disclosure on individuals 
in order for corporations to receive any 

cooperation credit will likely yield a 

number of unintended consequences and 

may ultimately prove counterproductive. 

In many pre-Memo cases, it was a 

foregone conclusion that corporations 
would cooperate with the Department 

in an attempt to reach a timely and 

favorable resolution of the matter. The 
way in which the Department has now 

conditioned cooperation undermines the 

settled expectations of businesses facing 

government enforcement. Companies no 

longer know what "cooperation" means, 

and accordingly the decision to cooperate 

may no longer be an easy one for 

corporations to make. 

[T]he Department's 
pivot to requiring full 
disclosure on individuals 
in order for corporations 
to receive any cooperation 
credit will likely yield a 
number of unintended 
consequences and may 
ultimately prove 
counterproductive. 
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The new paradigm will also force 

corporate counsel to make a commitment 

to cooperation in the early stages of an 
investigation, without a full understanding 

of the nature and scope of potential liability 

the company may face. This calculus will 

be further complicated due to the policy's 

chilling effect on the company's ability to 

fully investigate and develop the factual 
record necessary for cooperation as 

officers, directors, and other employees will 

feel at odds with corporate interests and 
may be unwilling to cooperate in internal 

inquiries. This effect may also be felt on the 

company's compliance program, dissuading 
employees from voluntarily reporting non-

compliant behavior of which they are aware 

for fear of unwanted attention and scrutiny. 

Finally, consideration of collateral risks 

relating to costs, attorney-client privilege, 

and data privacy must all be factored into 
the analysis at a time of uncertainty and 

legal risk to the company, especially when 

the baseline expectation for cooperation 

is that all facts will be turned over as to 

any potentially culpable individual. The 

ultimate result may well be that rather than 

encouraging corporations to provide full 

disclosure and cooperation with government 

investigations, the Department's policy will 

impact a corporation's willingness to come 
forward and cooperate in a criminal or civil 

enforcement action. After all, what benefit is 

there to boiling the ocean in search of facts 

and turning employees against one another 
if there is no guarantee the end result will 

be some form of favorable credit? 

Both the government and the business 

community benefit from legally compliant 

companies, which promote investor trust and 

public confidence in the markets." As Mr. 
Thompson observed shortly before leaving 

the Department, "[a] strong regime of criminal 

enforcement leaves the honest business 

people free to compete while weeding out 

those few—and I emphasize few—who 

break the law."12  The Department's all-or-

nothing approach is not the way to marshal 

the resources of corporations to root out 

malfeasance in their midst. 

This paper explores these perhaps 

unintended effects of the Yates Memo. 

First, it discusses the policy directive to 
federal prosecutors in the Yates Memo 

and addresses how that directive is 
implemented in the USAM, which guides 

federal prosecutors and Department 

attorneys in their day-to-day practice. 

Second, it addresses how corporations 

may find themselves at odds with their 

employees' interests in the course of 

internal investigations, to a larger degree 

than in the past, and the new realities faced 

by corporate counsel conducting internal 
investigations in a post-Memo world: 

what does self-disclosure mean when 

cooperation is conditioned on the disclosure 
of "all" facts?; what obligation does the 

corporation have to overturn and examine 

every stone and detail?; to what degree is 
the business entity now an instrumentality 

of the government for criminal investigation 

purposes; and, what issues arise for multi-

national corporations dealing with data 

privacy restrictions in foreign jurisdictions? 
Finally, what is the potential impact of "all-

or-nothing" cooperation on the attorney-

client privilege? 
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"All-or-Nothing": The Focus on Individuals in 

Corporate Government Enforcement Actions 

The critical change for corporations impacted by the Yates Memo 
and the USAM revisions is the requirement to fully disclose all 
information related to culpable individuals as a condition of 
receiving any cooperation credit.13  

Leslie Caldwell, the Assistant Attorney 

General for the Department's Criminal 

Division, explained DOJ's expectations 

regarding what level of disclosure and 

cooperation is required in a speech late 
last year: 

Companies cannot just disclose 

facts relating to general corporate 

misconduct and withhold facts about 

the individuals involved. And internal 

investigations cannot end with a 

conclusion of corporate liability, while 

stopping short of identifying those who 
committed the underlying conduct. 

In addition to identifying the individuals 

involved, full cooperation includes 

providing timely updates on the status 
of the internal investigation, making 

officers and employees available for 

interviews—to the extent that is within 
the company's control—and proactive 

document production, especially for 

evidence located in foreign countries.14  

This section discusses the policy 

implemented by the Yates Memo and 

USAM in greater detail. 

The Yates Memo's 
Six Points of Guidance 

Although it has always been Department 

policy to hold individuals accountable for 

their wrongdoing, the Yates Memo lays 

out six points of guidance for federal 

prosecutors to establish and reinforce a 
policy of gathering evidence and bringing 

enforcement actions against individual 

actors, whenever possible, in corporate 

investigations. The November 2015 USAM 

revisions provide further guidance regarding 
how these six points will be applied by 

federal prosecutors. 

"ALL OR NOTHING" APPROACH 
TO COOPERATION CREDIT 
Department attorneys are not to consider 

any cooperation credit in pursuing 

corporations unless the company has 

provided all relevant information about the 

individuals involved in potential misconduct. 
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"[T]o be eligible for any credit for 

cooperation, the company must identify all 

individuals involved in or responsible for the 

misconduct at issue, regardless of their 

position, status, or seniority, and provide to 

the Department all facts relating to that 

misconduct."15  The Yates Memo commands 

prosecutors to "vigorously review" the 

information a company provides to ensure it 

is complete and fully reflects the behavior 

and role of all parties involved. 

Moreover, Department attorneys must 
ensure that any plea or settlement with a 

corporation requires continued corporate 

cooperation in individual investigations. The 

failure to cooperate following such an 
agreement could result in stipulated penalties 

or a material breach of the agreement. 

Notably, this approach appears to increase 

the government's already significant leverage 

vis-à-vis corporations seeking cooperation 

credit. Of note, the Yates Memo makes clear 

that ""[c]ompanies cannot pick and choose 

what facts to disclose[,]" meaning that 
disclosure will be dictated either by the 

government's demands or absolute full 
disclosure and transparency. 

INDIVIDUAL FOCUS 
Department lawyers are now required to 

build cases against individuals from the 

outset. The goal of this strategy is to lead 
individuals to provide information against 

higher-level corporate employees, echoing 

federal counter-narcotics strategies of 
"flipping" lower-level informants. The 

government envisions that this requirement 

will also ensure the accumulation of 

adequate, specific facts related to 

misconduct and the ability to bring civil and 
criminal charges against individuals rather 

than the corporation alone. 

Department lawyers 
are now required to build 
cases against individuals 
from the outset. The goal 
of this strategy is to lead 
individuals to provide 
information against 
higher-level corporate 
employees, echoing federal 
counter-narcotics 
strategies of flipping' lower-
level informants. 

BROADENING REMEDIES 
DOJ's criminal and civil attorneys are now 

expected to immediately share information 

relevant to parallel (or potential) investigations 
to maximize avenues for the government to 

seek charges against individuals and/or 

achieve broader penalties. 

NO PROTECTION FOR INDIVIDUALS 
The government is responsible for protecting 

its ability to pursue individuals for wrongdoing, 
even when resolving a case with a corporate 

entity. Outside of narrow exceptions, the 

Yates Memo states that DOJ attorneys are 
not to provide immunity to individual officers 

or employees, dismiss charges against them, 

or release claims as part of any resolutions 

with corporations. Moreover, the written, 

personal approval of the relevant Assistant 

Attorney General or United States Attorney is 

required for such a release. 
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DOJ attorneys are not to provide immunity to individual 
officers or employees, dismiss charges against them, or release 
claims as part of any resolutions with corporations. 

CLEAR PLAN FOR INDIVIDUAL RESOLUTION 
Where an investigation of individual 
misconduct has not concluded by the time 

authorization is sought to resolve the case 

against a corporation, Department attorneys 
will be required as part of that authorization 

to specifically discuss potentially liable 

individuals, the status of any investigation 

related to such individuals, and a plan to 

resolve the matter prior to the end of any 

statute of limitations. If a Department 

attorney declines to prosecute or bring civil 

suit against an individual when the 
investigation concludes, the attorney must 

memorialize the basis for that determination 

and the United States Attorney or Assistant 

Attorney General (or their designee) must 

approve that decision. 

DETERRENCE AND RETRIBUTION 
Rather than deciding to pursue cases based 
merely on a potential defendant's ability to 

pay large sums, the Yates Memo instructs 

civil attorneys to pursue individuals in order 

to hold them accountable for wrongs and to 

deter future misconduct. Considerations for 
such decisions include, but are not limited 

to: the seriousness of the misconduct; 

whether sufficient evidence to reach 
judgment exists; whether important federal 

interests are implicated; the "needs of the 

communities we serve;" and the potential 
defendant's past history. 

Implementation of the Yates 
Memo through the USAM 

On November 16, 2015, the Department 

quietly launched substantial revisions to 

the USAM to implement the new policies 

announced in the Yates Memo. These 

revisions were primarily to Title 9, Chapter 

28 of its United States Attorneys' Manual 

(Principles of Federal Prosecution Of 

Business Organizations), but also included a 

new section focused on civil liability for 

individuals in Title 4, Chapter 3.100, entitled 

"Pursuit of Claims Against Individuals." 

These revisions incorporate in a 

straightforward way many of the concepts 

and suggestions contained in the Yates 

Memo. Although many of the revisions 

are more cosmetic in nature, serving to 
highlight or elevate the new emphasis on 

individual culpability, some of the more 

substantive changes to the cooperation 
credit regime have immediate implications 

for the way companies manage internal 

investigations and potential cooperation 

with the federal government. 

Deputy Attorney General Yates summarized 

the impact and import of these policy 

changes in a speech at a joint American 

Bankers Association/American Bar 
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Although many of the 
revisions are more cosmetic 
in nature, serving to 
highlight or elevate the 
new emphasis on individual 
culpability, some of the 
more substantive changes 
to the cooperation credit 
regime have immediate 
implications for the way 
companies manage internal 
investigations and potential 
cooperation with the 
federal government. 

Association event last November, making 

clear that the Department now views the 
sharing of all relevant information as a 

threshold factor for the consideration of 

cooperation credit: 

The new rule in the revised factors is 

exactly how I laid it out two months 

ago: if a company wants credit for 
cooperating—any credit at all—it must 

provide all non-privileged information 

about individual wrongdoing. 

Companies seeking cooperation credit 

are expected to do investigations that 

are timely, appropriately thorough 

and independent and report to the 

government all relevant facts about all 

individuals involved, no matter where 

they fall in the corporate hierarchy. 

I would note that this concept—that 

corporate cooperation includes giving 

all non-privileged information about 

the conduct of individuals—is nothing 

new. It was in the Filip factors long 
before this most recent policy shift and 

it is a point that has been repeatedly 

emphasized by Department officials, 
particularly Leslie Caldwell, our terrific 

Assistant Attorney General of the 

Criminal Division. 

What is new is the consequence of 

not doing it. In the past, cooperation 

credit was a sliding scale of sorts and 
companies could still receive at least 

some credit for cooperation, even if 

they failed to fully disclose all facts 

about individuals. That's changed now. 

As the policy makes clear, providing 

complete information about individuals' 

involvement in wrongdoing is a threshold 

hurdle that must be crossed before we'll 
consider any cooperation credit.16  

INDIVIDUAL FOCUS 
In the USAM revisions, the Department 

created an entirely new section setting forth 

what it views as the "Foundational Principles 

of Corporate Prosecution."17  Although the 

section references corporate prosecution in 

its title, it notably devotes two full paragraphs 

to the importance of holding culpable 

individuals accountable and makes clear that 

prosecutors should focus on individuals from 

the very outset of any investigation. 
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fib 	The USAM makes clear that no corporate resolution 
should provide protection from criminal or civil liability for 
individuals 'absent extraordinary circumstances' and the 
written approval of the Assistant Attorney General or United 
States Attorney.  

This heightened emphasis on individual 

behavior is made clear in a newly-added 

section unambiguously titled, "Focus 

on Individual Wrongdoers."18  While the 
revisions pull to the fore of this section 

language focusing on individuals that 

previously existed in comments sections, 
the USAM also incorporates, nearly 

verbatim, sections of the Yates Memo.19  

As a general principle it emphasizes that 

provable individual culpability should be 

pursued. The relevant comment section of 

the USAM incorporates the Yates Memo's 

requirement that prosecutors, should they 

decline to bring civil or criminal charges 

against individuals, must first seek approval 

from the United States Attorney or Assistant 
Attorney General (or their designees).2° 

Finally, a new section was added regarding 
the "Adequacy of the Prosecution 

of Individuals."21  This section guides 

prosecutors to make determinations about 

whether prosecuting individuals is sufficient 

to "satisfy the goals of federal prosecution," 

and whether charging a corporation is 

necessary. Thus, the Department instructs 

prosecutors that in making decisions 

about the disposition of any case against 

the corporation—whether indictment, a 

deferred or non-prosecution agreement, or 

other options—they must contemplate the 

actions taken against individuals. The USAM 
makes clear that no corporate resolution 

should provide protection from criminal 

or civil liability for individuals "absent 

extraordinary circumstances" and the 

written approval of the Assistant Attorney 

General or United States Attorney.22  

While the USAM revisions appear to shift 

the Department's focus regarding white 

collar crime towards individuals as opposed 
to corporations, prosecutors' ability to 

successfully pursue such actions are still 

heavily dependent upon the facts available. 

To that end, the Department has taken 
clear steps to ensure it can gather as many 

facts as possible to inform decisions about 

potential individual malfeasance, and it has 

significantly altered the USAM's corporate 

cooperation credit regime to do so. 

COOPERATION CREDIT 
Much like the Yates Memo, the USAM 

articulates the general principle that the 

"company must identify all individuals 

involved in or responsible for the misconduct 
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at issue ..."23  Full cooperation requires the 

provision of "all facts relating to that 

misconduct," but the Department also notes 

that a "'prime test of whether the 

organization has disclosed all pertinent 

information' necessary to receive a 
cooperation-related reduction in its offense 

level calculation 'is whether the information 

is sufficient ... to identify ... the individual(s) 

responsible for the criminal conduct.-24  

VOLUNTARY DISCLOSURES 
The USAM revisions also include a new 

section entitled "Voluntary Disclosures." 

Although the title suggests that guidance 

will be provided on the benefits of corporate 

voluntary disclosure and how prosecutors 

will treat such disclosures, the section 

unfortunately adds little to current 

knowledge and practice. Rather, it simply 

states that prosecutors may consider such 

disclosures "both as an independent factor 

and in evaluating the company's overall 

cooperation and the adequacy of the 

corporation's compliance program and its 
management's commitment to the 

compliance program." In a separate section, 

notably, the USAM does recognizes that 

early voluntary disclosures may occur before 

all facts are known to a company, but that 

the company should move in a timely way 

to investigate and update the Department 

when new facts are learned.25  The USAM 

also directs prosecutors to vigorously review 

information to ensure a company has not 

sought to minimize the behavior or role of 

an individual. Ultimately, this guidance 

intensifies the pressure on companies to 

perform exhaustive investigations. 

New Expectations and Evaluation 
Process for Compliance Programs 

On November 3, 2015, shortly after the 

publication of the Yates Memo and just 
days before the USAM was revised, the 

Department announced the hiring of 

veteran federal prosecutor and in-house 

compliance expert, Hui Chen, to serve as 
a full-time compliance expert within the 

Fraud Section of the Department's Criminal 

Division. Although this new post and its role 
are not specifically connected to the Yates 

Memo and considerations of cooperation, 

it is important to note that the USAM 

requires federal prosecutors to consider the 

existence and effectiveness of corporate 

compliance programs as part of the factors 

set forth in the Principles of Prosecution 

of Business Organizations by then-Deputy 
Attorney General Mark Filip (Filip factors) to 

guide Department attorneys in prosecution 

decisions regarding business entities.26  

Accordingly, Department prosecutors will 

likely review questions of compliance, 

including in consultation with the new 

in-house expert, at the same time they 

are evaluating the adequacy of a 

company's cooperation. 

The compliance expert's role was described 

as follows in the Department's press release 

announcing the creation of the position: 

Among her duties as a consulting 

expert, Chen will provide expert 

guidance to Fraud Section prosecutors 

as they consider the enumerated 

factors in the United States Attorneys' 

Manual concerning the prosecution 

of business entities, including the 

tib U.S. Chamber Institute for Legal Reform 	 12 



existence and effectiveness of any 

compliance program that a company 

had in place at the time of the conduct 

giving rise to the prospect of criminal 

charges, and whether the corporation 

has taken meaningful remedial action, 

such as the implementation of new 

compliance measures to detect and 

prevent future wrongdoing. Chen will 

help prosecutors develop appropriate 

benchmarks for evaluating corporate 

compliance and remediation measures 
and communicating with stakeholders 

in setting those benchmarks. 

Relatedly, after a corporate resolution 
is reached requiring on-going Fraud 

Section assessments of a company's 

compliance and remediation efforts, 

Chen will provide expert guidance to 

help prosecutors and monitors evaluate 

whether the implementation of such 

measures is effective and in keeping 

with the terms and purposes of Fraud 

Section resolutions." 

44  [A]lthough the 
Department has announced 
that it would publish 
guidance on the questions 
companies should expect to 
be asked about compliance, 
no such guidance has yet 
been  issued.,, 

The Department has not to date announced 

the new benchmarks by which corporate 

compliance programs will be evaluated. 

Additionally, although the Department has 

announced that it would publish guidance 

on the questions companies should expect 

to be asked about compliance, no such 

guidance has yet been issued. 

Nonetheless, at a November 2015 
roundtable discussion, Ms. Chen hinted 

at the type of questions and scrutiny she 

would likely apply to compliance programs 
under review. For example, she explained 

that existing compliance guidelines—

whether stated in the U.S. Sentencing 

Guidelines Manual or the USAM—were, 

in her view, "very high-level" and that 

she intended to review programs in more 

depth, examining the program's design, the 

stakeholders at issue, the owners of various 

functions, and the resources provided to 

compliance. She even listed a number of 

categories of questions DOJ would now 

ask, including, for example, how often a 

Board of Directors received briefings from 

the compliance function.28  Thus, based 

on this guidance, although a business 

entity cannot effectively engage in or 

measure cooperation prior to an incident of 
wrongdoing, it can improve its compliance 

function and be prepared to address the 

types of questions that are likely to come 

during an investigation if a problem 

does arise. 
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Internal Investigation and 

Self-Disclosure in a Post-Memo ti orld 

The DOJ policy shift sounded by the Yates Memo and revisions to 
the USAM changes a number of the practical considerations facing 
corporate counsel as they evaluate how best to manage internal 
investigations and weigh the benefits of disclosure and cooperation 
with the government. No longer can it be assumed that it will be in 
the best interests of the corporation to cooperate. 

This section considers some of the 

challenges now faced by corporate counsel 

and how those issues may adversely affect 

the cooperation sought by the Yates Memo. 

The Costs and Benefits of 
Self-Disclosure and Cooperation in 
a World of "All-or-Nothing" Credit 

By establishing an "all-or-nothing" approach 

to corporate cooperation credit, the Yates 

Memo has effectively created a super 
factor that trumps other considerations that 

have historically guided corporate charging 

decisions since the issuance of then-

Deputy Attorney General Holder's 1999 
Memorandum. While these factors are still 

considered important (and time will tell just 

how broadly the cooperation requirements 

will be applied), there is potential for 

aggressive prosecutors to use them to extract 

comprehensive and resource-intensive 

investigatory steps from corporations. 

With this new standard in place, it may 

be challenging for a business to evaluate 

whether to commit to cooperation, 

especially where the degree of criminal 

exposure—and the benefit derived from 
cooperation—are uncertain. After all, 

companies often evaluate decisions based 

on risk, and it is difficult to gauge the 

relative risks and rewards of cooperation 
under the Yates Memo when the ultimate 

outcome is determined by a post-hoc 

evaluation of the steps the company took to 

develop the factual record and share it with 
the government. 
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Recognizing the difficulty in assessing the 
precise risks and rewards of cooperation 

on the front end, there are certain baseline 

expectations that can be communicated 

by corporate counsel to the business 

organization's stakeholders as part of the 
decision-making process. As a threshold 

matter, it is important to keep in mind 

that the Department has tied its decisions 
on declinations and recommendations 

for lenity to the requirement of full 

cooperation. Consequently, the degree 

of risk of criminal exposure an enterprise 

faces will necessarily influence how that 

company views the importance and need of 

cooperation credit. 

Although there are variables regarding 

what cooperation will entail, there are also 
standard expectations that can and should 

be considered and conveyed. For example, 

to report on all relevant facts, a corporation 

will be required to investigate facts large 

and small and make determinations as to 

relevance. This will inevitably encourage 

lengthy and costly investigations of the sort 

Although there are 
variables regarding what 
cooperation will entail, 
there are also standard 
expectations that can 
and should be considered 
and conveyed. 

that are frequently criticized for "boiling the 

ocean" in pursuit of facts. Notwithstanding 

Deputy Attorney General Yates's statement 

that corporations are merely required to carry 

out a "thorough investigation tailored to the 

scope of the wrongdoing"—as determined 

by Department attorneys—rather than 

"boiling the ocean,"29  this type of prolonged 

investigation will elevate the exposure 

individuals face in being interviewed and 

subjected to proffer and lead to the earlier 

involvement of individual criminal defense 

counsel, whose fees may need to be 

indemnified by the corporation. All of this will 

come at an increased cost to corporations 

under investigation in terms of resources, 

internal distractions, and delays. As a result 

of such delays, companies may also be 

expected to consent to tolling agreements 

with the Department during investigations. 

"Us vs. Them": Conducting 
a Thorough Investigation 
Without Pitting Corporate 
Interests Against Employees 

By conditioning corporate cooperation 

credit on the disclosure of facts related to 

individual actors, the revised USAM seeks to 

leverage corporate internal investigations to 

build cases against individual actors, such as 

employees, officers, and directors. 

Corporate and in-house counsel will 

therefore find themselves at the intersection 

of competing interests. On the one hand, 

corporations—which have always been 

incentivized to root out misconduct and 

engage in their own internal investigations 
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A recent survey of 
corporate compliance 
officers conducted by DLA 
Piper found that 81 percent 
of respondents were at 
least somewhat concerned 
that they would face 
increased personal liability 
as a result of the Yates 
Memo. Nearly a third of 
respondents (32 percent) 
stated their perceived 
increased liability was 
`extremely concerning.' 

to ensure efficient and legal operations 

in the best interest of their principals and 

shareholders—also face the added pressure 

of providing to the government a complete 

dossier on individual employees, directors, 

and officers engaged in culpable conduct 

in order to better the company's position 

for settlement. On the other, individual 

actors may find their own legal interests to 

be at odds with those of the company's. 

A recent survey of corporate compliance 

officers conducted by DLA Piper found that 

81 percent of respondents were at least 

somewhat concerned that they would face 

increased personal liability as a result of the 
Yates Memo.3° Nearly a third of respondents 
(32 percent) stated their perceived increased 

liability was "extremely concerning."31  

In-house attorneys will be particularly 

challenged in striking an appropriate balance 

in cases where the targeted individuals 

include control personnel, such as directors 

or C-suite executives. Ethical issues may 

arise to the extent that corporate attorneys—

whose only client is the corporation itself—

are nevertheless required to advocate, 

as a practical matter, on behalf of the 
constituents of the corporate entity, such 

as individual directors, officers, executives, 

and employees.32  This tension can be 
exacerbated in a government enforcement 

action under normal circumstances, and 

doubly so when the corporation is expected 

to report on the conduct of these employees 

in order to gain cooperation credit. 

Deputy Attorney General Yates explained, 
in her remarks before the joint ABA 

conference on November 16, 2015, that 

the Yates Memo, together with the USAM 

provisions related to corporate cooperation, 

represent a revised policy focus which "now 

emphasize[s] the primacy in any corporate 

case of holding wrongdoers accountable 

and lists] a variety of steps that prosecutors 

are expected to take to maximize the 

opportunity to achieve that goal."33  Indeed, 

the Yates Memo commands prosecutors 

to "vigorously review" the information a 

company provides to ensure it is complete 

and fully reflects the behavior and role of all 

parties involved. The Yates Memo further 

makes clear that "Iclompanies cannot pick 

and choose what facts to disclose" with 

respect to individual actors. 
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44  With these new Department policies regarding 
cooperation, it is likely that businesses will struggle to 
avoid having a wedge develop between executives and 
corporate counsel during investigations.„ 

With these new Department policies 

regarding cooperation, it is likely that 

businesses will struggle to avoid having a 

wedge develop between executives and 

corporate counsel during investigations. 

The Department's increased focus on 

individuals, when paired with the new 

expectation that corporations must 

disclose all facts as to all individuals to 

receive any cooperation credit, is likely to 

raise questions about potential conflicts 

between companies and executives early in 
investigations. 

Similarly, questions will necessarily 

arise regarding indemnification and the 

applicability of Directors and Officers 
insurance coverage. Although the 

Yates Memo and USAM revisions are 

still relatively new, executives close 

to investigation matters may question 

their own legal exposure in light of the 
Department's policy that incentivizes 

reporting on the behavior of culpable 

individuals. These individuals may determine 
that it is in their own interests to turn to the 

government early to self-report or to point 

to culpable parties in ongoing investigations 

before the corporation itself is in a position 

to self-disclose or fully report on its findings, 

thus undermining the corporation's ability to 

be first in the door. 

These issues may be further exacerbated 

by individuals farther down the chain of 

command refusing to cooperate fully in a 
corporate investigation, at least without 

their own legal representation. While it 

is common for corporations to agree to 

indemnify individuals for their counsel under 

certain circumstances, individual employees 

may increasingly feel their legal interests 

do not align with those of the corporation, 

particularly in the context of an internal 

investigation in which the corporation 
is now explicitly required to turn over to 

government agents as much information 

on as many individuals as possible. Junior 

personnel may decide to secure their own 

attorneys early, without going through 

corporate channels, thus complicating an 

internal investigation to degrees typically 

only seen in the most extreme cases of 

criminal misconduct. 

At the end of the day, corporations do not 
have the investigative authority that the 

federal government does. Yet the Yates 

Memo's efforts to leverage corporate 

investigation resources, including internal 
corporate records, potentially incriminating 

emails sent on corporate computers or 

over corporate networks, and access to 

witnesses with knowledge of potential 

wrongdoing, may implicate a number of 
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questions related to the constitutional 

protections of the business organization's 

individual employees. Such questions 
have been raised for some time, often 

in a more academic way, but the greater 

degree of control the government exercises 

over a company's investigation and the 
more individuals who are prosecuted 

as a result, the more likely it will be that 

such questions will find their way before 
judges. For example, to what degree is a 

corporation now "deputized" pursuant to 

the Yates Memo's cooperation standard to 

search for and disclose files and information 

Yet the Yates Memo's 
efforts to leverage corporate 
investigation resources, 
including internal corporate 
records, potentially 
incriminating emails sent 
on corporate computers or 
over corporate networks, 
and access to witnesses 
with knowledge of potential 
wrongdoing, may implicate 
a number of questions 
related to the constitutional 
protections of the business 
organization's individual 
employees. 

implicating particular individuals? How 

does a corporation navigate an internal 

interview in which an individual invokes 

his Fifth Amendment privilege, or his 

Sixth Amendment right to counsel based 

on the government's actual or perceived 

involvement in the investigation?34  As 
Dennis Boyle, a partner at Fox Rothschild, 

recently observed, "[Lily making the internal 

investigation an instrumentality of the 

government, the Yates memo fundamentally 

alters the purpose of the internal 

investigation. It undermines the traditional 

and constitutional rights associated with 

criminal prosecution."35  

These dynamics could fracture internal 

support for the investigation and lead to 

an "every man for himself" mindset within 

the company, which could complicate 

and impede the corporation's ability to 

perform what is intended by the Yates 

Memo—to gather facts and report to the 

Department any individuals engaged in 
wrongdoing. In addition, compliance may 

be compromised if employees become 

reluctant to engage and speak candidly in 

after-action assessments of whether or how 

the company's existing compliance program 

fell short, if there is a reported violation, 

as well as in responding to proactive risk 

assessments. Rather than successfully 

leveraging a corporation's access to 

testimonial and documentary evidence as 

intended, the Yates Memo's impact is likely 

to have the opposite effect. 
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A footnote in the revised 
USAM suggests that 
companies are not only 
required to provide the 
information they do find, 
but to report to the 
prosecutor any information 
they are not able to find. 

A Return of the "Known Unknowns" 
—Bearing the Burden of Identifying 
Facts That Can't be Discovered 

Although the Department's new standard 

requiring the disclosure of "all facts relating 

to [the] misconduct" is burdensome, 

it sounds straightforward enough. 

Unfortunately, that condition of cooperation 

is only part of the story, and the USAM 

adds additional burdensome requirements 

that go beyond the disclosure of known 

facts and delve into issues of investigatory 

limitations and even investigation strategy. 

A footnote in the revised USAM suggests 

that companies are not only required to 

provide the information they do find, but 

to report to the prosecutor any information 
they are not able to find. The USAM 

now states if the company cannot obtain 

certain evidence, it bears the burden of 

explaining the restrictions it is facing to 

the prosecutor."36  The manner of satisfying 

this requirement has been a source of 
confusion, and the Department's leadership  

has been unclear and, at times, inconsistent 

regarding how a company will be expected 

to meet this requirement. In February 2016, 

the Wall Street Journal reported that the 

Department's Fraud Section would require 

companies to submit a "certification ... that 
they fully disclosed all information about 

individuals involved in wrongdoing before 

finalizing a settlement agreement."37  Less 
than a month later, Assistant Attorney 

General Caldwell "publicly refuted the 

media claims, denying that any certification 

is in the works."38  

Even without a formal certification 

requirement, companies seeking cooperation 

credit will be put in a difficult position 
every time they have to attest to what 

they were unable to find and why. Former 

Secretary of Defense Donald Rumsfeld once 

famously said, "there are known knowns; 

there are things we know we know. We 

also know there are known unknowns; 

that is to say we know there are some 

things we do not know. But there are also 
unknown unknowns—the ones we don't 

know we don't know." How can a company 

adequately satisfy its burden of disclosing 

what it cannot find if it does not know 

what it is looking for? This problem is only 

compounded when a company's employees 
are afraid or unwilling to talk based on their 

own concerns about exposure. 

The Department's new burden on 

cooperating companies will likely result in 

disclosure and discussion of the company's 

investigation methodology, including an 

assessment of whether the methodology 

was extensive or aggressive enough to 

find all relevant facts. Such a dialogue may 
also have the unintended effect of inviting 
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input from Department attorneys into the 

general counsel's office and boardroom 
discussions related to the company's risk 

preference and allocation of resources for 
internal investigations, access which many 

corporations may determine is not justified. 

Allowing the Department to scrutinize a 
corporation's investigative steps simply adds 

to the difficult assessment a company must 

make at the outset regarding the burden 

and potential benefits of cooperation. At 
the very least, corporations will need to 

assess how much time, corporate energy, 
and money they are willing to spend 

on an internal investigation in order to 

adequately answer the question inherent to 

Department's analysis of this issue: Has the 

company done enough? 

The Tension Between Data Privacy 
Laws and Cooperation Credit 

One of the "known unknowns" a corporation 

may face pertains to documents and 

information maintained overseas. Data privacy 

issues often arise in cross-border criminal 

investigations, especially where European 

business entities or activities are at issue. 
Although the United States does not have 

laws resembling the restrictive data privacy 

protections that exist within the European 

Union, federal prosecutors are aware of the 

robust European data privacy protections and 

acknowledge that legal restraints may limit the 

transfer of emails and other protected data. 

Despite being aware of these restrictions, 

the Department often encourages 

cooperating corporations to obtain employee 

consents for the transfer of data, to produce 

correspondence in redacted form,39  and to 

The USAM suggests 
that any burdens faced 
by the corporation with 
respect to foreign data 
privacy restrictions rest 
with the corporation to 
prove, and to overcome, 
for the sake of satisfying 
the Department's 
cooperation 
requirements. 

work through various exceptions that exist 

for disclosure. The USAM suggests that 

any burdens faced by the corporation with 

respect to foreign data privacy restrictions 

rest with the corporation to prove, and to 
overcome, for the sake of satisfying the 

Department's cooperation requirements.4° 

These data privacy considerations are likely 
compounded by the expectations set in 

the Yates Memo and revised USAM. As 

explained above, the USAM provides that 
"'the prime test of whether the organization 

has disclosed all pertinent information' 

necessary to receive a cooperation-related 

reduction in its offense level calculation 'is 

whether the information is sufficient ... to 

identify ... the individual(s) responsible for 

the criminal conduct.'"41  It is unclear how a 

company can satisfy these standards when 

the law of a foreign jurisdiction prohibits the 
transfer of personal data, including emails 
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and other documents that contain personally 

identifiable information. A company may 

find itself caught in tension between 
the Department's expectation of full 

cooperation and separate legal obligations 

regarding data privacy. These tensions will 
likely be confronted via a dialogue between 

Department attorneys and the corporation 

to see if the company is willing to consider 
potential exceptions to the laws at issue and 

whether data can be produced with some 

level of redaction. 

Preserving Privilege When DOJ 

Regards One Side of an Upjohn" 
Interview as Non-Privileged 

The Department's policy purports to stop 

short of conditioning cooperation credit on 
waiver of attorney-client privilege.43  However, 

by conditioning cooperation credit on full 

disclosure of all facts learned in the course 

of an investigation regarding individuals' 

misconduct, companies may be forced to 

disclose their own investigative processes 

and resource allocation decisions, which may 

be privileged. Furthermore, the Department's 

requirement that companies disclose all 
factual information does not take into 

account whether information was learned 

in the course of a privileged investigation 

conducted by the corporation's counsel." 

The revised USAM does assert that a 

company need not waive attorney-client 

privilege or work product protections in 
order to satisfy the cooperation credit 

threshold,45  even though it also requires 

that full disclosure is the standard by which 

cooperation will be evaluated.46  A footnote 

in the text recognizes that a company 

may learn of facts through privileged 

interviews by company counsel and states 

that the company need not necessarily 

provide the memoranda or notes from 

such interviews.47  Nonetheless, the same 

footnote makes crystal clear that the 

Department expects full disclosure of all 
relevant facts learned in the interview: 

By way of example, corporate 

personnel are usually interviewed 

during an internal investigation. If the 
interviews are conducted by counsel 

for the corporation, certain notes 

and memoranda generated from the 

interviews may be subject, at least in 

part, to the protections of attorney-

client privilege and/or attorney work 
product. To receive cooperation credit 

for providing factual information, the 

corporation need not produce, and 

prosecutors may not request, protected 

notes or memoranda generated by the 

interviews conducted by counsel for 

the corporation. To earn such credit, 

however, the corporation does need 
to produce, and prosecutors may 

request, relevant factual information—

including relevant factual information 

acquired through those interviews, 

unless the identical information has 

otherwise been provided—as well as 

relevant non-privileged evidence such 

as accounting and business records 

and emails between non-attorney 

employees or agents.48  

Although the prior version of the USAM 

contained a similar footnote, it did not 

call for the disclosure of a// facts as a 

precondition for cooperation credit nor 

place the burden on the corporate target to 

explain why all facts cannot be disclosed. 
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44  Thus, while claiming 
not to require waiver, the 
Department conditions 
cooperation credit on the 
disclosure of a corporation's 
investigative procedures—
which may be privileged in 
their own right—as well as 
factual information learned 
in the course of a privileged 
investigation.,, 

Thus, while claiming not to require waiver, 

the Department conditions cooperation 

credit on the disclosure of a corporation's 

investigative procedures—which may be 

privileged in their own right—as well as 

factual information learned in the course 

of a privileged investigation. As Deputy 

Attorney General Yates's predecessor, 
James Cole recently noted, "Although 

the Yates Memo says you are not actually 

required to waive the attorney-client 

privilege to satisfy the Yates Memo, the 
practical impact of how you give information 

to the government is really, at the end of 

the day, going to require in many instances 

that you waive privilege."49  Thus, although 

DOJ may still claim and point to text within 
the USAM to assert that privilege waiver 

is not a precondition for cooperation credit, 

in reality, companies are increasingly likely 

to be pressed to disclose factual details 

learned through privileged processes and 

memorialized in privileged documents. 

A hypothetical may illustrate the point. 

Suppose the common scenario in which, in 

the course of a witness interview conducted 

during an internal investigation regarding 

suspected violations of the Foreign Corrupt 

Practices Act, outside counsel for the 

company is interviewing the company's 

regional sales manager for Eastern Europe. 

At the outset of the interview, counsel 

gives a standard Upjohn warning, which 

includes notice that the company may, in 

its discretion, disclose facts learned in the 

course of the investigation to government 

regulators, including the Department of 

Justice. In the course of the interview, which 

is not recorded or transcribed, discussion 

turns to whether the manager was aware 

that a customs forwarder retained by the 
company for the purpose of importing 

consumer goods into the Ukraine had 

provided approximately $78,000 in gifts and 

lavish entertainment to the head of the Port 

of Odessa, on the Black Sea. The manager 

becomes visibly disturbed during the course 

of questioning, and when asked if she was 

aware of the gifts, she simply responds "I'm 

done" and leaves the room. There are no 

documentary records tying the manager to 

the gifts, and the only record of the interview 

is counsel's privileged work product. 

During settlement discussions with the 

Department, the company is required to 

explain what it knows, and what it does 

not know, with respect to the manager's 

involvement. Without an independent 

factual record, the only way to do this is to 
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either disclose to the government privileged 

communications with the manager, or turn 

over privileged work product in the form of a 

memorandum memorializing the interview. 

Neither option is ideal, and both create risk 

of waiver of the attorney-client privilege. 

The Department's policies make clear that 
prosecutors should view the information 

conveyed by company employees during 

privileged interviews as factual information 

that must be shared by a company as a 
condition of cooperation. Although the 

company may choose the form in which 

it shares that information, the Department 

nonetheless expects any relevant factual 

information to be disclosed. In situations 

such as the one suggested above, 

disclosure of the manager's conduct during 
the interview cannot be properly conveyed 

without disclosing privileged information 

and subjecting the issue to subject-matter 
waiver. Cooperation that is tantamount to 

subject-matter waiver will not encourage 

corporations to cooperate in a manner 

helpful to the government. 
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Conclusion 

The Yates Memo and related USAM revisions fundamentally alter 
the balance of factors prosecutors consider when evaluating how to 
treat a business at the conclusion of an investigation. This altered 
state of play goes beyond an increased focus on the accountability 
of individual actors to a complete change in the expectations applied 
to businesses that self-disclose suspected wrongdoing. 

Under the new "all-or-nothing" approach 

to cooperation credit, businesses must 
decide at the very outset to commit to a 

fulsome investigation and disclosure of all 

relevant facts in the hope of receiving credit 

for its efforts at the end. This decision is 

more than just a commitment to pass along 

facts, but also to a level of dialogue and 

transparency with the government that was 

not a threshold factor for cooperation credit 

just a few months ago. 

The changes created by the Department's 

new policy put businesses and in-house 

lawyers in the difficult position of knowing 

that questions of investigation methodology 

and control, attorney-client privilege, and 
even data privacy management will be 

subject to discussion and negotiation with 
the Department lawyers who will ultimately 

decide what, if any, credit the company 

deserves. These considerations will need 

to be managed with awareness that the 

Department's new focus on individual 

The changes created by the Department's new policy 
put businesses and in-house lawyers in the difficult position 
of knowing that questions of investigation methodology and 
control, attorney-client privilege, and even data privacy 
management will be subject to discussion and negotiation 
with the Department lawyers who will ultimately decide 
what, if any, credit the company deserves. 
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culpability may create internal tensions 

among executives and employees. While 

the target may be individuals more so than 

corporations in the post-Yates Memo world, 

the potential adverse effects of cooperation 

may no longer make corporate cooperation 

the foregone conclusion it once was. 

Time will tell what the parameters of the 

"all-or-nothing" approach to individual 

enforcement and corporate cooperation 

credit will look like. Perhaps due to reaction 

to the new policy, the Department has 

signaled that the policy may not be as 

great a change as originally thought. The 

Department has attempted to clarify what 

is required for cooperation credit under 

the Yates Memo in recent weeks and 

provide better assurance of the benefit 

of cooperation. Deputy Attorney General 

Yates, in her May 10, 2016, speech before 

the New York Bar Association White Collar 

Crime Conference explained, "[o]ur goal 

is not to collect corporate heads. Our goal 

is to get to the bottom of who did what 

and if there are culpable individuals, hold 

them accountable."5° The Department has 

also announced that it intends to provide 

further guidance and examples regarding its 

declinations decisions, perhaps recognizing 
the difficulties faced by corporate counsel. 

Additionally, it announced on April 5, 2016, 

a new "FCPA enforcement pilot program" 

to help encourage companies to voluntarily 

disclose, cooperate, and remediate 

corporate wrongdoing.51  In exchange for 

satisfactory completion of these steps 
in cases where criminal resolution is 

nonetheless warranted, "mitigation credit" 

can include "up to a 50% reduction off the 

bottom end of the Sentencing Guidelines" 

range were a fine sought, and the avoidance 
of a third-party compliance monitor.52  In 

other appropriate cases, the Department 

will consider a full declination. 

Some commentators, such as Mr. Cole, are 

already predicting that the Yates Memo and 
its policy shift will be scrapped outright.53  

The Department's objective of encouraging 

corporate cooperation to help prevent and 

deter corporate malfeasance is an important 

one, and one that the business community 
shares. However, compelling cooperation in 

the manner articulated by the Yates Memo 

and USAM revisions may, in the end, have 
the counterproductive effect of driving the 

two sides further apart, not closer together. 

Perhaps a return to the pre Yates Memo 

status quo will yield one of the goals of 

effective criminal enforcement expressed 

by Larry Thompson, namely "allow[ing] 

corporations that are attempting to obey the 
law to have a little more certainty in carrying 

out their responsibilities and protecting the 

innocent shareholders and communities[] 

which depend on these organizations."54  
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GOVERNMENT REGULATIONS: SYNOPSIS OF PAPERS 
The last two years have seen a steady flow of new regulations and regulatory expansion of various kinds. This includes 

regulation over everything from the manufacture of products, to the provision of services, to the treatment of consumers, and to 
employers' relations with employees and their contract workers generally. This summary foreword contains a synopsis of the 
attached 27 analysis pieces (mostly "LawFlashes", which are brief analyses by Morgan Lewis lawyers) covering the spectrum of 
regulatory activism. 

Four of these submissions were authored by the panelists or moderator, including the first piece, by The Hon. Joseph P. 
Mohorovic, Commissioner of the Consumer Product Safety Commission ("CPSC"). Please be aware that many of these regulations 
and developments are complex, and neither this synopsis nor the brief analyses attached cover every detail or can substitute for 
legal analysis and advice in any specific situation. 

Relevant Type 
of Regulated 

Company 

Agency (Date of 
Article Analysis) 

Synopsis Tab 

  

   

    

Any companies CPSC Panelist CPSC Commissioner Joseph P. Mohorovic was a decision-maker in 1.  
that make and 

sell adult 
apparel 

(February 2016) the underlying CPSC regulatory enforcement decision regarding adult 
apparel, the co-author of the official CPSC Statement of Policy, and author of 
his separate statement on the decision. Materials are attached. CPSC agrees 
to eliminate costly/unnecessary paperwork burden on clothing manufacturers and 
importers. Under the Consumer Product Safety Act (CPSA), products covered by a 
mandatory CPSC regulation must have certificates reflecting their compliance with 
safety standards. The Commission exercised its enforcement discretion to free 
businesses from having to create certificates for clothing made from fabrics that the 
CPSC says are inherently safe and compliant. 

Companies with EEOC EEOC's newly proposed reporting requirements would mandate that employers 2.  
100 or more 
employees 

(February 2016) with 100 or more employees submit reports each year detailing compensation by 
ethnicity, race, and sex. W-2 reports and hours worked would form the core of the 
requirements. 

Companies with EEOC EEOC revises proposed reporting requirements to mandate that compensation be 3.  
100 or more 
employees 

(July 2016) based on "box 1" W-2 data, to require than earnings and hours worked data be 
calculated as of December 31 of the reporting year, and to change the data 
deadlines for employers to March 31 of the year following the reporting year. W-2 
reports and hours worked would continue to form the core of the reporting 
requirements. 

Morgan Lewis 



Relevant Type 
of Regulated 

Agency (Date of 
Article Analysis) 

Synopsis Tab 

Company 

Companies 
producing steam 

electric power 

EPA 
(October 2015) 

EPA finalizes new rule to impose more stringent limits on various classes of typical 
wastewater discharges from steam electric power plants and changes other 
regulations, including those relating to incentives for voluntary limits. 	Each plant 
subject to the new rule must comply between 2018 and 2023, depending on when a 
permit must be renewed. 

4.  

Companies that 
are federal 
government 
contractors 

DOJ and RRB 
(Railroad 

Retirement Board) 
(July 2016) 

The minimum penalty for a False Claims Act violation increased from 5,500 to 
10,781 and the mandatory maximum penalty from $11,000 to $21,563. DOJ did 
not exercise its statutory discretion to limit the increase, which is based on a 
consumer price index adjustment since 1996. Aggregate penalty awards could give 
rise to judgments large enough to implicate the Eighth Amendment. 

5.  

Companies that 
run private 
investment 

funds 

FinCEN (Financial 
Crimes 

Enforcement 
Network) 

(March 2016) 

Exception to reporting of Foreign Bank and Financial Accounts (FBAR) is expanded 
for employees of private investment funds that merely have "signing authority" but 
no interest in the financial accounts. However, entities that have more than 25 non-
United States financial accounts now have broader reporting requirements. 

6.  

Companies that 
are in the 

energy industry 
and have rates 
set by FERC 

FERC 
(March 2016) 

Potential intervenors in rate cases now have higher hurdle to intervene if a 
settlement in principle is reached between the existing parties to a case (rate 
requestor, existing intervenors, FERC). Factors include good cause for the late 
intervention, potential disruption, and prejudice. 

7.  

Companies that 
are in the 

energy industry 
and have rates 
set by FERC 

FERC 
(June 2016) 

FERC issues proposed rule creating a new class of restricted information relating to 
infrastructure. This information relates to the bulk-power system, which adds to the 
currently designated categories of Critical Electric Infrastructure Information. 

8.  

Companies that 
are federal 
government 
contractors 

GSA 
(June 2016) 

GSA creates a new rule expanding the categories of companies and information 
designed to be reported to the government so that government buyers are aware of 
prices paid by other buyers for contracts under similar terms and conditions 

9.  

Companies that 
are REITs or 

regulated 
investment 

IRS 
(June 2016) 

IRS institutes temporary regulations to ensure that net gain in assets transferred to 
a REIT or regulated investment company are subject to corporate-level taxation 
unless and until held for an extended recognition period. New restrictions also 
apply to the ability of REITs to engage in tax-free spinoffs. 

10.  
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Relevant Type 
of Regulated 

Agency (Date of 
Article Analysis) 

Synopsis Tab 

Company 

companies that 
receive 

appreciated 
property in 
conversion 

transactions 
Organizations 

that are covered 
by the IRS's 

Section 
501(c)(4) 

regulations for 
"social welfare 
organizations" 

IRS 
(February 2016) 

IRS will implement new Congressional legislation effecting the following: (1) 
501(c)(4) social welfare organizations can no longer wait for the annual information 
return notice to declare tax-exempt status; (2) donations to such organizations are 
exempt from gift tax; (3) the "facts and circumstances" approach allowing a certain 
amount of political activity before loss of exempt status occurs must remain 
unchanged for the remainder of the fiscal year ending September 30, 2016. 

11.  

Partnerships IRS 
(November 2015) 

IRS creates a new system of tax procedure rules for assessing and collecting tax 
deficiencies applying to entities with more than 100 partners or partnerships with 
other partnerships serve as direct partners. The system changes partnership 
examination rules, "imputed underpayment" and deduction rules, and rules for 
shifting payments to individual partners instead of the partnership. 

12.  

Companies with 
employees in 

Kansas, 
Missouri 

Nebraska, and 
certain 

companies in 
Iowa. 

OSHA 
(June 2016) 

OSHA creates pilot "Severe Violator Enforcement Program" imposing more 
stringent inspection procedures, enhanced settlement provisions and public 
scrutiny for "egregious behavior and blatant retaliation" against workers who report 
unsafe working conditions under the 22 whistleblower statutes enforced by OSHA. 
Such employers will be placed on a type of watch list called the Whistleblower 
Severe Violator Enforcement Program (W-SEV), and there is no clear and obvious 
way for an employer to remove itself from the list. 

13.  

Companies that 
have more than 
250 employees 
or more than 20 

employees in 
specified "high 
risk" industries 

OSHA 
(May 2016) 

Multiple amendments to reporting rules are scheduled to take effect in 2017, except 
for anti-retaliation provisions that are effective August 2016. Covered employers 
must now electronically submit injury and illness data to OSHA annually. Anti-
retaliation provisions are bolstered by requiring employers to affirmatively inform 
employees they have a right to report work-related injuries and illnesses free from 
retaliation, and must ensure their own reporting procedures are reasonable and do 
not deter employees from reporting. 

14.  
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Relevant Type 
of Regulated 

Agency (Date of 
Article Analysis) 

Synopsis Tab 

Company 

Companies with 
storage and 

pipeline facilities 
that handle 
hazardous 
materials, 

including natural 
gas and 

hazardous 
liquids 

Pipeline and 
Hazardous 

Materials Safety 
Administration 

(PHMSA) 
(June 2016) 

New Congressional legislation required PHMSA to affirmatively report on 
rulemaking timelines and process and tasks PHMSA with creating minimum safety 
standard regulations, a research program for pipeline facility integrity, a database to 
improve communications with other regulators to improve oversight. 

15.  

Companies that 
are 

communications 
service 

providers and 
equipment 

manufacturers 

FCC 
(March 2016) 

Communications service providers and equipment manufacturers subject to any of 
sections 255, 716, or 718 of the Communications Act must maintain records of 
accessibility to consumers with disabilities. They also must file with FCC by April 1 
annual recordkeeping compliance certifications, current contact information from 
consumers, and a current US agent for service contract information. 

16.  

Companies in 
the oil, natural 

gas, and mining 
industries 

SEC 
(January 2016) 

SEC re-proposes rules so that certain publicly-traded oil, natural gas and mining 
companies must disclose payments to federal or foreign governments for 
commercial extraction projects. Disclosure is on a project-level basis, but does not 
include ancillary activities to extraction (e.g., providing hardware, providing 
hydraulic fracturing services) 

17.  

Companies that 
are health care 

providers 

CMS 
(February 2016) 

Providers accepting Medicare Parts A and/or B must report and refund 
overpayments within 60 days of "identification." 	Because of the broad nature of 
"identification," several compliance options are discussed, including a proactive 
approach to auditing. 

18.  

Companies who 
are plan 

sponsors or 
service 

providers 

DOL 
(June 2016) 

DOL expands fiduciary status to include many financial professionals who have a 
sporadic or impermanent relationship. Fiduciary status applies if (i) the professional 
is making a recommendation in relation to acquiring, selling, or managing securities 
or other investment property and (ii) either represents that he/she is a fiduciary, 
agrees to base advice on the particular needs of the advice recipient, or directs the 
advice to a specific advice recipient. The DOL clarified some areas that are not 
recommendations and some additional fiduciary exceptions. 

19.  
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Relevant Type 
of Regulated 

Agency (Date of 
Article Analysis) 

Synopsis Tab 

Company 

Companies that 
are government 

contractors 

Various 
(January 2016) 

Various agencies co-issued a proposed rule to notify the federal government's 
assigned contracting officer in writing if the contractor pays a reduced price to the 
subcontractor or is more than 90 days late with payment to the subcontractor. 
Agencies would record the identity of contractors with a history of three or more 
such instances under a single contract within a one month period. 

20.  

Companies that 
are employers 

of foreign 
students 

DHS 
(March 2016) 

DHS releases advance version of its final rule expanding employment authorization 
for foreign students with science, technology, engineering or mathematics degrees, 
allowing students to extend a period of optional practical training for a total of 36 
months of employment authorization. 

21.  

Indirect effect on 
companies that 

contract with 
public entities 

DOJ 
(May 2016) 

DOJ solicits additional comment on expansion of accessibility standards to public 
entity web content of any kind. 

22.  

Companies that 
do business 

overseas 

DOJ 
(April 2016) 

DOJ issues one-year program to encourage voluntary disclosure of bribery 
violations as part of its "Foreign Corrupt Practices Act Enforcement Plan and 
Guidance." In exchange for self-reporting and cooperation, companies will receive 
reduced penalties, ranging from reductions in fines to total declinations to 
prosecute. The three factors an employer must show are: (1) voluntary disclosure; 
(2) full cooperation; and (3) remediation. 

23.  

Companies that 
contract with 

other companies 
that have 

workforces 

DOL 
(January 2016) 

Moderator Harry Johnson was a contributor to and is a contact for this 
analysis. DOL issues DOL Administrator's Interpretation of joint employment rules 
under the FLSA, which effectively expands wage and hour obligations and liability 
to companies dealing with workers over whom they may not have actual, direct 
control. DOL opines that a seven factor test can show an employer is a joint 
employer. 

24.  

Companies that 
use law firms 

DOL 
(April 2016) 

Moderator Harry Johnson is a co-author of this analysis. DOL publishes a final 
regulation effective on July 1, 2016 concerning employers and firms involved in 
advising on how to persuade employees in regard to unionization. DOL states that 
any "object to persuade" behind such advice, even if mixed with legal advice, 
subjects the advising firms and all their client-employers to extensive reporting 
requirements. As of this synopsis, the regulation is enjoined but may eventually 
become effective. 

25.  
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Relevant Type Agency (Date of Synopsis Tab 
of Regulated Article Analysis) 

Company "II 

Companies that DOL DOL raises minimum salary basis to $47,476 annually or $913 per week from the 26.  
have employees 

exempt from 
overtime under 

the "white collar" 
i.e. executive, 
administrative, 
or professional 

exemptions 

(May 2016) former level of $23,660 annually or $455 per week. DOL raises the "highly 
compensated employee" version of these exemptions to $134,004 from $100,000 
annually. DOL establishes a mechanism to revise upward the minimums every 
three years. 

Companies that NLRB Moderator Harry Johnson is a co-author of this analysis. NLRB in 2015 27.  
have contractor 

workers on 
premises or use 

a temporary 
agency to 

supply workers 
to their premises 

(July 2016) substantially changed the standard for determining when a "user" employer is 
deemed to be a joint employer of temporary/contingent workers who are employees 
of a "supplier employer" e.g. a contractor performing work under a business 
contract with the "user." Now, the NLRB has held that the employees of each who 
work on the "user's" premises can be combined into the same bargaining unit, 
without the consent of both employers, which had been the previous rule. 
Employers will have to bargain together over a labor contract with the union 
representing the combined group of employees. 
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CPSC Cuts Needless Red Tape 
Paperwork reduction will save businesses $250 million per year 

February 24, 2016 — Today, U.S. Consumer Product Safety Commissioner Joe Mohorovic introduced a proposal, 

adopted unanimously by the Commission, to eliminate a costly and unnecessary paperwork burden on clothing 

manufacturers and importers. Under the Consumer Product Safety Act, products covered by a mandatory CPSC 

regulation must have certificates reflecting their compliance with safety standards. The Commission exercised its 

enforcement discretion to free businesses from having to create certificates for clothing made from fabrics that 

the CPSC says are inherently safe and compliant. 

• Cutting red tape while ensuring product safety 
o This enforcement discretion will only apply to clothing made with fabrics CPSC has already found to 

be safe and compliant with flammability standards. 

o Exemptions are based on fabric weight and material. 

o Does not apply to children's apparel. 

o Fabrics more likely to be flammable will still need testing and certification. 

• Saving businesses $250 million annually 
o Importers and manufacturers create an estimated 26.6 million certificates for adult apparel each 

year, at a cost per certificate of approximately $9.34 

o Small businesses are disproportionately impacted: 

■ They order smaller batches of clothing, with each small batch needing its own certificate. 

■ More than 60% of all certificates are created by small businesses — today's action will save 

them more than $150 million per year. 

o A $250 million annual red tape reduction would be comparable to actions taken by much larger 

agencies: 

■ EPA vapor recovery changes for gas stations: $67 million per year 

■ Department of Energy two-year grace period for showerhead efficiency standards to allow 

manufacturers to sell remaining inventory: $400 million one-time savings. 
■ EPA's "spilled milk" exemption: $1.4 billion over 10 years (avg. $140m annualized) 

• Following the spirit of Paperwork Reduction Act (44 UK 3501 et seq.) & Executive Orders 
o The stated purpose of the Paperwork Reduction Act includes the following maxims: 

■ "[T]o minimize the paperwork burden for individuals, small businesses, State and local 

governments, and other persons; 

■ "minimize the cost to the Federal Government of collecting, maintaining, using, and 
disseminating information; [and] 

■ "maximize the usefulness of information collected by the Federal Government[.] 

o President Clinton's Executive Order 12866 stated: 

■ "Each agency shall tailor its regulations to impose the least burden on society, including 

individuals, businesses of differing sizes, and other entities ... consistent with obtaining the 

regulatory objectives[.]" 

o President Obama's Executive Order 13610 added: 

■ "[A]gencies shall give priority, consistent with law, to those initiatives that will produce 

significant quantifiable monetary savings or significant quantifiable reductions in paperwork 

burdens while protecting public health, welfare, safety, and our environment." 

• Enclosed: 
o CPSC Statement of Policy on Enforcement Discretion Regarding General Conformity Certificates for 

Adult Wearing Apparel Exempt from Testing 

o Statement of Commissioner Joseph P. Mohorovic Regarding the Commission's Decision to Exercise 

Enforcement Discretion Regarding Certificates of Compliance for Low-Risk Adult Apparel 
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Statement of Policy on Enforcement Discretion Regarding General Conformity Certificates 
for Adult Wearing Apparel Exempt from Testing 

A. Background 

The Consumer Product Safety Improvement Act (CPSIA) was enacted on August 14, 2008 (Pub. 
L. 110-314). Section 102(A) of the CPSIA requires that all manufacturers of consumer products 
subject to a rule, standard, or ban enforced by the CPSC issue a general conformity certificate 
(GCC) certifying that "based on a test of each product or upon a reasonable testing program, that 
such product complies with all rules, bans, standards, or regulations applicable to the product."1  

B. Flammable Fabrics Act and Related Regulations 

In 1953, Congress enacted the Flammable Fabrics Act (FFA) in response to a number of serious 
injuries and deaths resulting from burns associated with garments made from high-pile rayon.2  
The clothing flammability standard at 16 C.F.R. part 1610 (1610, the Standard) provides for 
classification of various types of fabrics and describes in detail the test method to determine 
flammability. 

Section 1610.1(c) excepts from the flammability standard certain hats, gloves, footwear, and 
interlining fabrics. Because this section specifically says that the "standard shall not apply to" 
these articles, they are not "subject to" a rule, standard, or ban under section 102(a) of the 
CPSIA, and therefore manufacturers and importers are neither subject to the regulation nor 
required to produce a GCC for these products. 

Section 1610.1(d), conversely, exempts from testing, but not from the standard as a whole, 
garments made entirely from certain fabrics that the Commission has consistently found not to be 
flammable. These include: 

(1) Plain surface fabrics, regardless of fiber content, weighing 2.6 
ounces per square yard or more; and 

(2) All fabrics, both plain surface and raised-fiber surface textiles, 
regardless of weight, made entirely from any of the following 
fibers or entirely from combination of the following fibers: acrylic, 
modacrylic, nylon, olefin, polyester, wool. 

Because products made from these fabrics are exempt from testing but not excepted from the 
standard as a whole, they are still "subject to" a rule, standard, or ban and manufacturers and 
importers of these exempted products have been required to issue a GCC. 

C. Rationale for Enforcement Discretion 

Experience gained from years of testing in accordance with 16 C.F.R. part 1610 demonstrates 
that the exempted fabrics referenced above consistently yield acceptable results when tested in 
accordance with the Standard. This experience allowed an exemption from testing in the 

1  122 Stat. at 3022, § 102(a). 
2  Floyd B. Oglesbay, The Flammable Fabrics Problem, 44 Pediatrics 827 (1969), available at 
http://www.nebi.nlm.nih.gov/pme/articles/PMC1730418/pdf/v004p00317.pdf.  
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Standard, for the purpose of issuing guaranties.3  The Standard allows persons or firms issuing an 
initial guaranty of any of the referenced fabrics, or of products made entirely from one or more 
of these fabrics, an exemption from any requirement for testing to support guaranties of those 
fabrics. 

Certificates of compliance for children's products and other consumer products regulated by the 
Commission serve many vital purposes, not least of which is to assure our compliance staff that 
these goods have met the testing requirements set forth in our rules. Adult apparel is rarely, if 
ever, subject to more than one CPSC regulation. Many retailers are issuing GCCs simply noting 
an exemption from testing to the Standard. The Commission believes the issuance of GCCs for 
these products is not necessary for CPSC staff to enforce the Standard because the Commission 
has granted a testing exemption to these fabrics and adult apparel made from these fabrics is 
unlikely to be subject to other consumer product safety rules, standards, or bans. This proposal 
provides an opportunity to reduce costs to manufacturers and importers without affecting 
consumer safety. 

D. Statement of Policy 

The Commission votes to exercise the following enforcement discretion: 

Effective [30 days from the date of Commission approval], the Commission will not pursue 
compliance or enforcement actions against manufacturers, importers or private labelers for 
failure to certify or to issue, provide or make available to the Commission a general conformity 
certificate as required by 15 U.S.C. § 2063(a)(1) with respect to adult wearing apparel that is 
exempt from testing pursuant to 16 C.F.R. § 1610.1(d). 

E. Limitations of Enforcement Discretion 

The intent of this enforcement discretion should be read narrowly within its precise terms. The 
Commission will use enforcement discretion only for certificate violations related to the 
indicated product category. These products must still comply with all flammability requirements 
under the FFA; failure to comply with flammability standards will still subject the products to 
enforcement action. 

Further, this enforcement discretion does not apply to any adult wearing apparel that does not fit 
the specific testing exemptions provided for in 16 CFR § 1610.1(d). For example, if a 
manufacturer produced a garment made from a plain surface silk fabric that weighs less than 2.6 
ounces per square yard, that garment would not fall within the exemption, and the manufacturer 
would still be expected to produce a GCC. 

Should the Commission become aware of unsafe products entering the market as a result of this 
statement of policy, it reserves the right to withdraw the policy prospectively with no less than 
90 days' notice. 

This statement of policy, and the enforcement discretion described herein, is limited to 
certificates required for adult wearing apparel that is exempt from testing pursuant to 16 C.F.R. 
§1610.1(d). If the adult wearing apparel is not exempt from testing under 16 C.F.R. §1610.1(d), 

3  16 C.F.R. § 1610.1(d). 
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none of this policy, the enforcement discretion described in this policy nor the implications of 
such enforcement discretion shall apply. In addition, any misrepresentation or omission 
regarding the applicable facts or application of 16 C.F.R. §1610.1(d) under the circumstances 
could subject the applicable firm to applicable compliance or enforcement action and potential 
civil and/or criminal penalties. 

The Commission's exercise of the enforcement discretion described in this policy is not intended 
to, does not and may not be relied upon to create any right or benefit, substantive or procedural, 
enforceable at law by any party against the CPSC or otherwise against the United States 
government. 
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4330 EAST WEST HIGHWAY 

BETHESDA, MARYLAND 20814-4408 

STATEMENT OF COMMISSIONER JOSEPH P. MOHOROVIC 
REGARDING THE COMMISSION'S DECISION TO EXERCISE 

ENFORCEMENT DISCRETION REGARDING CERTIFICATES OF 
COMPLIANCE FOR LOW-RISK ADULT APPAREL 

WEDNESDAY, FEBRUARY 24, 2016 

Merriam-Webster defines "red tape" as "a series of actions or complicated tasks that seem 
unnecessary but that a government organization requires you to do in order to get or do 
something."' American Heritage defines the phrase as "the collection or sequence of forms and 
procedures required to gain bureaucratic approval for something, especially when oppressively 
complex and time-consuming."2  

If I did not know better, I would have assumed those definitions were based on the idea that 
companies that make and sell adult apparel the Consumer Product Safety Commission (CPSC) 
has, for years, considered categorically safe were nonetheless required to certify that those 
products were, in fact, safe. Thankfully, with the unanimous support of my colleagues, the 
agency has cut that red tape to the tune of $250 million a year. 

In making this sensible, risk-based change,3  we have discharged our duty as regulators to impose 
the lightest burden we can to achieve our safety objectives.4  We have also answered the calls of 
Executive Orders issued by presidents of both parties across decades.' Those orders reflect the 
same spirit embodied in the appropriately named Paperwork Reduction Act, which seeks to 
"minimize the paperwork burden for individuals, small businesses, State and local governments, 

1  Definition of Red Tape, Merriam-Webster, http://www.merriam-webster.com/dictionary/red%20tape  (last accessed 
Feb. 18, 2016). 
2  American Heritage Dictionary of the English Language, Fifth Edition (2011), available at 
http://www.thefreedictionary.com/red+tape.  
3  In fact, this decision was based on a lack of risk. 
4  15 U.S.C. § 2058(f)(3)(F). 
5  See, e.g., Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (Feb. 17, 1981) (issued by President Reagan); Exec. Order 
No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 1993) (issued by President Clinton); Exec. Order No. 13,563, 76 Fed. 
Reg. 3821 (Jan. 18, 2011) (issued by President Obama); Exec. Order No. 13,610, 77 Fed. Reg. 28,469 (May 14, 
2012) (issued by President Obama). 
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and other persons."6  Taking this simple but remarkable step is a great credit to the CPSC and 
everyone who is a part of it. 

What We Are Doing 

The Consumer Product Safety Improvement Act of 2008 (CPSIA)7  requires that a manufacturer 
or importer of a product subject to a CPSC rule certify that the product complies with that rule. 
Ordinary adult apparel is subject to a single rule, the flammability standards8  established under 
the Flammable Fabrics Act (FFA).9  CPSIA, then, would seem to require certification solely to 
demonstrate that any adult apparel product complies with those standards. 

However, our rule under the FFA also establishes a list of fabrics that we have determined will 
necessarily and consistently meet the flammability standard.1°  In light of that determination, 
relying on our authority and discretion as a law enforcement agency," the Commission will not 
pursue enforcement action regarding a lack of certification for apparel made entirely from one or 
more of the listed fabrics.12  

Why We Are Doing It 

The list of fabrics covered by this enforcement discretion is no mere accident. It was adopted13  
over 30 years ago as the result of a decade of CPSC experience that made clear that those fabrics 
are inherently compliant with the flammability standards." Nothing has altered this conclusion.' 5  
Because of this woven-in compliance, we already know they are inherently safe. There is no 

6 Two other purposes of the PRA are to "minimize the cost to the Federal Government of collecting, maintaining, 
using and disseminating information" and to "maximize the usefulness of information collected by the Federal 
Government," purposes our action today serves, as well. 44 U.S.C. § 3501. 
7  Pub. L. No. 110-314, 122 Stat. 3016 (2008) (codified as amended in various sections of Title 15, U.S.C.). 
8  16 C.F.R. part 1610. 

Pub. L. No. 83-88, 38 Stat. 717 (1953) (codified as amended at 15 U.S.C. § 1191 et seq.). 
r°  These are "plain surface Fabrics, regardless of fiber content, weighing 2.6 ounces per square yard or more" and 
"all fabrics, both plain surface and raised-fiber surface textiles, regardless of weight, made entirely from any of the 
following fibers or entirely from combination of the following fibers: acrylic, modacrylic, nylon, olefin, polyester, 
wool." 16 C.F.R. § 1610.1(d). Garments made with any other fabric — or with adulterations of the listed fabrics —
will still require certification or compliance with the FFA flammability standards. 
11  See generally, e.g., Heckler v. Chaney, 470 U.S. 821 (1985). 
12  It is important to note three things we did not do with this action. First, we did not set a precedent for the exercise 
of enforcement discretion for other products. Adult apparel products made from the listed fabrics are unique in that 
we have already determined — by rule — that they are so likely (virtually certain) to comply with the only relevant 
requirement that they present, at most, negligible risk; for other high risk or children's products, certification has 
real value. Second, we did not lift the underlying requirements the products face. As unlikely as any violations are, if 
they occur, they are still subject to enforcement action. Third, we did not set anything in stone, but we did at least 
freeze the frame. Any enforcement discretion is subject to revocation, but we committed to giving industry at least 
90 days' notice before we do so, in the unlikely event that these historically safe products begin to present any 
appreciable risk. 
13  Standard for the Flammability of Clothing Textiles, 49 Fed. Reg. 48,683 (Dec. 14, 1984). 
14  Id. at 48,687. 
15  In fact, when we refreshed the clothing flammability standard less than eight years ago, we expressly noted that, 
"No change has been made" to the list and referred interested readers to the reasoning of the 1984 amendments. 73 
Fed. Reg. 15,636, 15,638 (Mar. 25, 2008). 
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added safety value in companies attesting to compliance the Commission has pre-determined 
because, certified or not, they are quintessential low-risk products. 

Contrast this with other products that are subject to more requirements or present higher risks. In 
those cases, certificates are either based on demonstrable evidence of compliance (such as test 
data) or are a more meaningful affirmation that the company followed the law. In the case of 
adult apparel, using a fabric on the CPSC list necessarily follows the law. 

No clothing is made any safer because of a certificate that tells us what we already know; it is 
only made more expensive. How much more expensive? 

Based on the data we have collected, and excluding the tiny fraction of adult apparel that is not 
made of fabrics on the list, the industry has to produce over 26 million certificates at a cost of 
roughly $250 million each year.16  That is a quarter-billion dollar annual price tag for confidence 
we already have that these products meet the standard and present little risk. 

Worse still, the burden is heaviest on the small businesses that are the backbone of the American 
economy. Not only do they lack the infrastructure to minimize per-certificate costs, but their 
smaller product runs and purchase orders mean they have fewer units under each certificate. As a 
result, more than 60% of this burden — again, for products we know are safe and compliant —
falls on small businesses. 

This certificate requirement was the definition of red tape. It was an unnecessary action or task 
required in order to make or import low-risk adult apparel. It was a needless form and procedure 
required to gain bureaucratic approval. And it was costing an enormous sum, particularly for the 
people least able to absorb the cost. So, we cut it. 

Why It Matters 

The American economy is laboring under a substantial regulatory burden. Some have estimated 
that burden at nearly $1.88 trillion,'' suggesting that, "If it were a country, U.S. regulation would 
be the world's tenth-largest economy, ranking behind Russia and ahead of India."18  While it is 
fair to question how that or any total is calculated, any reasonable math would yield a hefty sum. 

Whether or not that regulatory cost is excessive is also a fair subject for debate, though polls 
consistently indicate that roughly half of the country would agree with me that businesses do 
spend too much on regulatory compliance.19  As reflected in the Executive Orders2°  and the 

16  The roughly 16.8 billion units of clothing imported each year are covered by an estimated 26.6 million certificates 
at a cost of $9.34 each, or $248.4 million. 
17  Clyde Wayne Crews, Jr., Ten Thousand Commandments: An Annual Snapshot of the Federal Regulatory State, 
Competitive Enterprise institute, 2 (2015). 
18  Id. at 3. 
19  In a September survey, "a sturdy 49% of Americans say the government regulates business too much, [and] a 
near-low percentage instead say it regulates too little (21%)." Andrew Dugan, In U.S., Half Still Say Gov't Regulates 
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Paperwork Reduction Act, however, there is broad consensus that pure red tape should be cut. 
Leaders from a variety of political camps have agreed that rules that have costs but no benefits 
should go. 

I am grateful for the support of my colleagues and our expert career staff in recognizing that 
requiring companies to attest to the safety of products we already know are safe was a pure red 
tape regulation. As we both evaluate potential new rules and pursue the Commission's 
unanimous direction to enhance our efforts at retrospective review,2I  I hope we can continue to 
find common ground regarding the dead weight in our regulations. 

I also hope we will continue to pursue the burden reduction Congress has directed us to find in 
our third-party testing and certification rules for children's products. Today's action 
unfortunately cannot tally on that scorecard. Since we have already deemed almost all adult 
apparel compliant, it is not subject to any testing requirement, much less a third-party mandate, 
and there is no third-party testing burden to relieve. But, whatever label is appropriate, a $250 
million reduction in annual paperwork compliance costs is sizeable, and it ranks among the 
largest burden reductions federal agencies have enacted.22  

Too often, we in government prove the wisdom of President Reagan's theory that "the nine most 
terrifying words in the English language are, 'I'm from the government and I'm here to help.'"23  
Today, we have helped, 250 million times over. 

Business Too Much, Gallup, http://www.gallup.com/pol1/185609/half-say-gov-regulates-business.aspx  (last accessed 
Feb. 19, 2016). 
20 cIA]gencies shall give priority .. . to those initiatives that will produce significant quantifiable monetary savings 
or significant quantifiable reductions in paperwork burdens." 77 Fed. Reg. at 28,470. 
21  Manager's Amendment to the FY 2015 Midyear Review and Proposed Operating Plan Adjustments, 2 (2015), 
available at http://go.usa.gov/cBAVV.  
22  For example, when the Environmental Protection Agency concluded that a milk spill is not equivalent to an oil 
spill and did not require the same level of remediation, it saved dairies an estimated $133 million a year. 
Amendments for Milk and Milk Product Containers, 76 Fed. Reg. 21,652, 21,653 (Apr. 18, 2011), available at 
http://go.usa.gov/cp4GV.  
23  Presidential News Conference (Aug. 12, 1986), available at http://www.reaganfoundation.org/reagan-quotes-
detail.aspx?tx=2079. A popular website posits a similar theory: "Government — If you think the problems we create 
are bad, just wait until you see our solutions." GOVERNMENT — DESPAIR, INC., 
http://despair.com/products/government  (last visited Feb. 17, 2016). 
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AUTHORS AND CONTACTS 

Grace E. Speights, Michael S. Burkhardt, Paul C. Evans, Blair J. Robinson, Krissy A. Katzenstein 

EEOC's proposed reporting requirements would mandate that employers submit annual reports detailing 

compensation information by ethnicity, race, and sex. 

On February 1, the US Equal Employment Opportunity Commission (EEOC), in coordination with the Office 

of Federal Contract Compliance Programs (OFCCP), published proposed guidelines that would require all 

US employers (not just federal contractors) with 100 or more employees to include compensation 

information on EEO-1 Reports. The proposal represents a substantial expansion of the information that is 

currently required to be included in EEO-1 Reports, and will almost certainly result in increased government 

scrutiny for many employers. 

THE EEOC'S PROPOSED REPORTING REQUIREMENTS 

Under the EEOC's proposal, beginning in 2017, employers with 100 or more employees would be required 

to include two categories of information in their EEO-1 Reports. First, employers would continue to submit 

ethnicity, race, and sex data by job category, as is currently required. Second, employers would be required 

to submit data regarding employees' W-2 earnings and hours worked. 

With respect to earnings data, the EEOC proposes that, for each of the 10 EEO-1 job categories 

(Executive/Senior Level Officials and Managers; First/Mid Level Officials and Managers; Professionals; 

Technicians; Sales Workers; Administrative Support Workers; Craft Workers; Operatives; Laborers and 

Helpers; and Service Workers), employers must include the number of employees by ethnicity, race, and sex 

that fall in the below pay bands: 

$19,239 and under 

) $19,240 - $24,439 

$24,440 - $30,679 

$30,680 - $38,999 

$39,000 - $49,919 

$49,920 - $62,919 



5 $62,920 - $80,079 

> $80,080 - $101,919 

> $101,920 - $128,959 

;, $128,960 - $163,799 

) $163,800 - $207,999 

> $208,000 and over 

For purposes of determining the appropriate pay band, the EEOC proposes using employees' total W-2 

earnings for a 12-month period looking back from a pay period between July 1 and September 30. For 

example, an employer could aggregate W-2 data for the 12 months preceding the second pay period in July 

of the reporting year. The EEOC maintains that W-2 earnings are the most useful measure of pay because, in 

addition to base pay, they reflect other taxable income such as commissions, tips, fringe benefits, and 

bonuses. 

The proposal purports to account for employees who work part time or less than a full 12 months by 

requiring that employers also report total hours worked by the employees included in each pay band. For 

example, an employer would state on the EEO-1 Report that African-American men who are in the job 

category Craft Worker in the second pay band ($19,240 - $24,439) worked a total of 10,000 hours. 

The EEOC has stated that, consistent with federal law, it will keep all company-specific EEO-1 data 

confidential unless and until a Title VII proceeding is instituted that implicates the data. Likewise, the 

OFCCP will keep any EEO-1 data that it receives confidential to the maximum extent permitted by law in 

accordance with Freedom of Information Act (FOIA) Exemption 4 and the Trade Secrets Act. However, the 

EEOC has stated that it intends to aggregate the collected EEO-1 data across employers and share the 

information publicly. 

The comment period for the proposed reporting requirements closes on April 1, 2016. 

IMPLICATIONS FOR EMPLOYERS 

In addition to requiring employers to turn over sensitive earnings data, the EEOC's proposal, if effectuated, 

would shine a spotlight on pay equity issues and thereby increase the government scrutiny faced by 

employers. The EEOC has acknowledged as much, stating "EEOC and OFCCP will use this data to more 

effectively focus agency investigations, assess complaints of discrimination, and identify existing pay 

disparities that may warrant further examination." 

The EEOC has also stated that it and the OFCCP plan to develop statistical software to analyze EEO-1 data, 

as well as guidance to be used by their staff when reviewing such data. To that end, the EEOC has suggested 

the types of statistical analyses that it may utilize in performing these assessments and stated that, 

consistent with existing case law, it will likely treat results of 2.0 or more standard deviations as 

statistically significant and therefore indicative of discriminatory pay practices. 

The agency has not, however, proposed any means for considering non-discriminatory factors that may 

explain pay differentials or analyzing why certain employees are in "higher level" positions. For example, 

while the EEOC's communications regarding the proposed requirements recognize that pay disparities 

may be explained by differences in factors such as education, career, and experience, it does not appear that 

data reflecting this information will be collected. Thus, even the most basic factors that may impact pay 

(such as an employee's experience and differences in the types of jobs falling within a job category) will not 



be captured in the EEOC's analyses, which could lead to misleading statistical results. 

EMPLOYER RESPONSE AND CONSIDERATIONS MOVING FORWARD 

Employers will have the opportunity to submit comments regarding the proposed reporting requirements 

until April 1, 2016, and may use this opportunity to discuss issues such as the burden associated with the 

proposal and limitations of the proposed pay reporting methodology. 

Considering that the EEOC's reporting requirements could be implemented largely as proposed, employers 

should assess the proposed rules' potential implications for their businesses. This could include 

conducting an internal analysis, on a privileged basis, that hypothetically assesses what the data would 

show if a company submitted an EEO-1 Report (including the proposed compensation information) now. In 

addition, employers should consider conducting pay equity analyses to identify the non-discriminatory 

factors that may explain pay differences, and make any pay adjustments accordingly. Furthermore, because 

some pay differences may be the result of differences in representation based on job type or level of a 

position, employers should ensure that they are tracking applicant data on interest and availability for 

positions. 

Techniques for performing these analyses and ensuring that data supporting the non-discriminatory 

explanations is being captured will be discussed in detail during an upcoming Morgan Lewis pay equity 

webinar. 
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EEOC's revised EEO-1 reporting guidelines continue to require employers with 100 or more employees to 

submit W2 earnings and hours worked data. 

On February 1, 2016, the Equal Employment Opportunity Commission (EEOC), in coordination with the 

Office of Federal Contract Compliance Programs (OFCCP), published proposed guidelines that will require 

employers with 100 or more employees to include compensation information on EEO-1 Reports. 

On July 13, after considering hundreds of comments received during the comment period, the EEOC 

published a revised (although substantively similar) proposal for further comment and provided additional 

information about how it intends to use compensation data. 

EEOC'S PROPOSED REPORTING REQUIREMENTS 

Consistent with the original proposal, the EEOC's revised proposal will require employers with 100 or 

more employees to include two categories of information in their EEO-1 Reports. First, employers will 

continue to submit ethnicity, race, and sex data by job category as is currently required. Second, employers 

will be required to submit data regarding employees' W2 earnings and hours worked. These data will be 

reported by job category and, within each job category, further broken down across twelve pay bands. View 

an example of the proposed new reporting form. 

The primary differences between the EEOC's original proposal (for detail on the original proposal, read our 

LawFlash, "EEOC Proposes Significant Expansion of EEO-1 Reporting Requirements") and the revised 

proposal include the following: 

Modifying the deadline by which EEO-1 Reports must be submitted from September 30 of the reporting 

year to March 31 of the following year, beginning in 2017. This means that the 2017 EEO-1 Report will be 

due on March 31, 2018. 

Requiring that the earnings and hours worked data be calculated as of December 31 of the reporting year. 

Advising that the reported earnings are to be based on Box 1 W2 data. This would not only include 

compensation paid to employees for "hours worked," but also bonuses, incentive compensation payouts, 

and payments for paid time off. 



Clarifying that, for non-exempt employees, the definition of "hours worked" for EEO-1 reporting 

purposes will be consistent with the Fair Labor Standards Act definition. Thus, the hours worked 

calculation will not reflect paid time off hours even though the compensation for those hours will be 

reflected in the W2 data provided. 

Clarifying that, for exempt employees, employers will have the option of reporting (1) actual hours 

worked, if tracked, or (2) 40 hours per workweek for full-time employees and 20 hours per workweek for 

part-time employees. The EEOC acknowledged that the latter are rough estimates that will not reflect 

the actual hours worked by exempt employees. 

In short, the EEOC addressed certain questions relating to when and what data are to be reported, but 

otherwise left their proposal largely unchanged. 

EEOC'S INTENDED USE OF DATA 

The EEOC's July 2016 proposal also identifies three intended uses of the earnings and hours worked data: 

1. The EEOC plans to use data for "early assessment of charges of discrimination." Specifically, the EEOC 

stated that it would adapt its software tool to allow enforcement staff to examine "pay disparities based 

on job category, pay bands, and gender, ethnicity or race" at a particular employer after receiving a charge 

of discrimination involving that employer. Enforcement staff may also perform statistical analyses of the 

data to determine whether there are any significant disparities in how employees are distributed across 

pay bands as well as how the employer's data compares to its "competitors in the same labor market." 

The EEOC will then assess the allegations and the statistical results to determine "how to focus the 

investigation and what information to request." 

While the agency stated that these analyses will control for hours worked, it makes no mention of how it 

intends to control for other nondiscriminatory factors that may explain pay differentials (for example, 

education, career, and experience). Rather, it suggests that employers will have the opportunity to 

explain their pay practices, provide additional data, and articulate nondiscriminatory reasons for pay 

differences as part of the request for information process. 

2. The EEOC stated that it will aggregate the earnings and hours worked data across employers to publish 

periodic reports on "pay disparities by race, sex, industry, occupational groupings and Metropolitan 

Statistical Area." 

3. The EEOC stated that the collection of data will be used to enhance training programs. This includes 

training EEOC staff on how to use the statistical tools available to them, "issue spot" potential pay 

discrimination, and "ask appropriate questions to collect relevant anecdotal evidence of possible 

discrimination"; 

providing support to employers through seminars, webinars, and educational materials that will aid 

employers in identifying and correcting policies and practices that could lead to discrimination 

such as "subjective pay decision-making practices, establishing salary by relying heavily on prior 

salary, and setting salary based in large part on negotiations"; and 

providing training, such as know-your-rights training, to other groups. 

CONFIDENTIALITY 



The EEOC reiterated that, consistent with federal law, it will keep all company-specific EEO-1 data 

confidential, unless and until a Title VII proceeding is instituted that implicates the data. Any EEOC staff 

member who violates this requirement will be guilty of a misdemeanor. The EEOC also stated that it will 

only release information to other agencies if the agencies agree to comply with the confidentiality 

requirement and, for state and local agencies, the data provided will be restricted to that relating to 

employers within the agency's jurisdiction. 

Likewise, the OFCCP will hold any EEO-1 data that it receives confidential to the maximum extent permitted 

by law, in accordance with Freedom of Information Act (FOIA) Exemptions 3 and 4 and the Trade Secrets 

Act. In the event the data are requested through a FOIA request, the OFCCP will notify the employer and 

give it an opportunity to object. If the OFCCP receives objections that it determines are valid, it will deny the 

FOIA request. 

The EEOC also specified the steps it currently takes to ensure data protection, privacy, and security. 

EMPLOYER RESPONSE AND NEXT STEPS 

Although the EEOC's proposed revisions may alleviate some of the burden on employers, the core earnings 

and hours worked data that the EEOC proposes to collect remains the same. 

Based on its proposed revisions, the EEOC seems intent on requiring employers to submit earnings and 

hours worked data, and employers should begin to consider the implications of submitting such data for 

their own businesses and take appropriate action. This could include conducting internal analyses, on a 

privileged basis, that assess what the data would show if the company submitted an EEO-1 Report 

(including the proposed compensation information) now. In addition, employers should consider 

conducting pay equity analyses to identify the non-discriminatory factors that may explain pay differences, 

and make any desired pay adjustments. Furthermore, because some pay differences may be the result of 

differences in representation based on the job type or the level of the position, employers should ensure 

that they are tracking applicant data on interest and availability for positions. 

Employers will have the opportunity to submit comments regarding the revised proposal until August 15, 

2016. 
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AUTHORS AND CONTACTS 

Duke K. McCall, III, Christopher J. McAuliffe, Conrad W. Bolston 

The final rule, touted by EPA as eliminating environmental impacts and cancer risks, substantively changes 

longstanding regulations regarding steam electric power plants. 

On September 30, the US Environmental Protection Agency (EPA) finalized the Steam Electric Power 

Effluent Limitation Guidelines. The final rule includes new, more stringent limits on wastewater discharges 

from steam electric power plants and substantively changes longstanding regulations regarding existing 

and new steam electric power plants. 

BACKGROUND 

The Clean Water Act regulates discharge of all pollutants into the waters of the United States. Section 402 

of the Clean Water Act authorizes parties to discharge pollutants into the waters of the United States so 

long as the discharge is pursuant to a National Pollutant Discharge Elimination System (NPDES) permit. 

Dischargers are required to comply with the effluent limitations in their NPDES permits. The Clean Water 

Act authorizes EPA to establish both technology based and water quality-based effluent limitations for 

EPA (or states with delegated authority) to use in setting the conditions and limitations in NPDES permits. 

The Effluent Limitation Guidelines (ELGs) regulate categories of industrial discharges and are based on the 

degree of control that can be achieved using various levels of pollution control technology. Here (under 40 

CFR Part 423), EPA has changed the ELGs for steam electric power plants, which it expects to apply to 

wastewater discharges from the subject power plants through new conditions in NPDES permits. 

Prior to this final rule, the last revision to the Steam Electric Power ELGs was November 19,1982. Under the 

1982 revisions, limits were based on the use of settling ponds to control discharges of suspended solids (as 

opposed to dissolved metals and nutrients). Since that time, the implementation of advances in air 

pollution control technology have changed the contaminants in wastewater from fossil fuel-fired steam 

electric power plants. Therefore, the September 2015 final rule represents a sea change from the 1982 ELGs 

both in terms of approach and the stringency of the effluent limits. 

EPA issued a proposed version of the Steam Electric Power ELGs in June 2013. In the proposed rule, EPA 



identified four preferred technology options for setting the ELGs that differed in the number of waste 

streams covered, size of the units controlled, and stringency of controls. In the final rule, EPA considered a 

total of six options, including four from the proposed rule and two new variations of the proposed options. 

THE FINAL RULE 

The options EPA selected in the final rule for steam electric power plants establish new, more stringent 

requirements for most existing and new sources of wastewater discharges associated with flue gas 

desulfurization, fly ash, bottom ash, flue gas mercury control, and gasification of coal and petroleum coke. 

The rule creates more stringent effluent limitations on arsenic, mercury, selenium, and nitrogen for flue gas 

desulfurization waste streams and ash transport water. The rule also puts a limit on total dissolved solids 

in flue gas desulfurization wastewater and creates a voluntary program incentivizing plants to meet the 

more stringent voluntary limits by 2023. In addition, the rule establishes zero discharge pollutant limits 

for existing plants' flue gas mercury control wastewater, and stringent limits on arsenic, mercury, selenium, 

and total dissolved solids in coal gasification wastewater. The rule is significantly more stringent for new 

coal or petroleum coke plants, in particular. 

Each plant subject to the new ELGs must comply with the new rule between 2018 and 2023 (depending on 

when a plant is required to obtain a new NPDES permit). The new rule sets effluent limits equal to existing 

standards for oil-fired generating units and small generating units (50 megawatts or smaller). 

The effective date of the rule will be 60 days after publication in the Federal Register. 

IMPLICATIONS 

EPA touts the benefits of the new rule as eliminating environmental impacts and cancer risks that it 

estimates amount to $451 to $566 million per year. EPA stated that 134 out of 1,080 steam electric power 

plants in the United States will have to make new investments to meet the new, more stringent rule. EPA 

estimates that the annual cost for power plants to comply with the new regulations will be $480 million. 
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As anticipated, the DOJ follows the RRB's lead, nearly doubling FCA penalties. 

In accordance with Section 701 of the Bipartisan Budget Act of 2015 (BBA), Public Law 114-74, the US 

Department of Justice (DOJ) published an Interim Final Rule on June 30 that doubles the mandatory False 

Claims Act (FCA) penalties range. The mandatory minimum penalty has increased from $5,500 to $10,781, 

and the mandatory maximum penalty has increased from $11,000 to $21,563.[1] 

This "catch-up" adjustment, which is commensurate with the change in the Consumer Price Index since 

FCA penalties were last adjusted in 1996, has been expected since May. As we reported, this is when the 

Railroad Retirement Board (RRB) published its increased FCA penalties in accordance with the statutorily 

mandated calculation under the BBA.[2] Although the DOJ has the authority to implement less than the 

full statutory amount increase if it would produce a "negative economic impact," the DOJ stated without 

explanation that it will not invoke that authority. 

The DOJ's Interim Final Rule, which invites public comment, specifies that the increased penalties will take 

effect on August 1, 2016, and will apply to violations that occurred after November 2, 2015. This effective 

date varies from the effective date for penalties under the RRB rule, which provides that increased penalties 

will apply for claims or statements made to the RRB on or after August 1, 2016, and before January 1, 2017. 

As we previously noted, this substantial increase in FCA penalties could give rise to incredibly large 

judgments. These judgments, however, may very likely be ripe for challenge under the Eighth Amendment's 

Excessive Fines Clause because the application of the penalties could result in punitive recoveries 

completely out of proportion to the gravity of a violation. 

Like the RRB's Interim Final Rule, the DOJ's Interim Final Rule takes effect on August 1, 2016. Written 

comments must be submitted on or before August 29, 2016. 
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[1] 81 Fed. Reg. 42,491 (June 30, 2016). 

[2] 81 Fed. Reg. 26,127 (May 2, 2016). 
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The proposed rules provide welcome relief for employees and officers of many private investment funds, but 

expand reporting for holders of 25 or more accounts. 

On March 1, the Financial Crimes Enforcement Network (FinCEN) issued proposed regulations that revise 

and clarify certain provisions in the rules regarding the filing of Reports of Foreign Bank and Financial 

Accounts (FBAR). 

OVERVIEW 

Among other things, the revisions would relieve certain employees from having to file an FBAR with respect 

to accounts owned by their employer or affiliate, and expand the amount of information to be provided by 

holders of more than 25 non-US financial accounts. 

The proposed regulations would do the following: 

Eliminate the requirement for officers and employees of entities to report on institutional accounts for 

which they have signature authority, but no financial interest, due solely to their employment, so long as 

their employer has an FBAR filing obligation with respect to such accounts 

Require entities to maintain a list of all officers and employees with signature authority over those same 

accounts, and make the list available to FinCEN and law enforcement upon request 

--- 

	

	Remove the provisions that limit the information reported with respect to situations when a filer has 25 

or more foreign financial accounts and instead require all US persons obligated to file an FBAR to report 

detailed account information on all foreign financial accounts for which they are required to file an FBAR 

FinCEN has previously issued temporary notices of exemptions concerning those filers covered by the 

proposed regulations, and those temporary exemptions remain unaffected. The FBAR is a calendar year 

report ending December 31 of the reportable year. Please note: Beginning with the 2016 reporting year, the 

due date for the FBAR filing is April 15 of the following year (so that with respect to the 2016 calendar year, 

the due date for the FBAR filing is April 15, 2017). The due date for FBARs filed with respect to 2015 remains 

June 30, 2016. 



SIMPLIFIED, EXPANDED EXCEPTION FOR EMPLOYEES WITH ONLY SIGNATURE 
AUTHORITY 

Generally, any US person or entity that at any time during a calendar year had a financial interest in, or 

signature or other authority over, financial accounts located in a foreign country with an aggregate value in 

excess of $10,000 is required to file an FBAR. 

Under final FBAR regulations issued in 2011, officers and employees of certain entities ("excepted entities") 

are exempt from the FBAR filing obligation if they hold only signature authority but no financial interest in 

the accounts held by the entities.[1] It was not clear, however, how this exemption applied with respect to 

an officer or employee's overlapping signature authority within a corporate or business structure (e.g., 

employees or officers of a large company's treasury group that is either at the parent or subsidiary level that 

have signature authority over financial accounts of the entities within the corporate group). Uncertainty 

over how to implement the filing obligation for such persons with only signature authority over, but no 

financial interest in, financial accounts led to numerous deferrals of FBAR filing dates applicable to such 

persons. 

Recognizing that the prior exemptions, as a practical matter, would potentially impose greater filing 

obligations than necessary,[2] the proposed regulations would simplify and expand the exception for 

employees with only signature authority over their employer's accounts, where the employer or other entity 

in the employer's corporate group is already required to file an FBAR to report its financial interest in such 

account. The new exemption also applies to "agents" and their employees that have no financial interest in 

the entity's accounts and that are not otherwise holders of legal title or owners of record in the account. As 

a result, an entity's service provider that has signature authority over the entity's financial accounts may be 

covered under this exception. 

Notably, the proposed regulations significantly expand the availability of this exception to cover officers, 

employees, and agents of all US entities—not just "excepted entities" as described in the current final 

regulations. In particular, this expansion would be a welcome reprieve for employees and officers of many 

private investment funds with offshore accounts, as the typical private equity or hedge fund is not 

considered an "excepted entity" under the current final FBAR regulations, 

For those officers and employees that are eligible for this new exception, the employer that is required to file 

the FBAR with respect to the account due to its financial interest in the account must maintain a list of 

those persons with signature authority over the account for five years. That list would be made available to 

FinCEN upon request. 

It is important to note that the proposed exemption does not cover an officer or employee with signature 

authority over an account where neither the employer nor any other entity in the employer's group is 

required to report a financial interest in the non-US account. Thus, for example, a US employee of a non-US 

entity who has signature authority over that non-US entity's accounts remains obligated to file the FBAR 

with respect to such account where the non-US entity is not included as a subsidiary of a US entity that files 

the FBAR for such accounts. 

EXPANDED REPORTING FOR 25 OR MORE NON-US FINANCIAL ACCOUNTS 

Under the current final regulations, where the filer has a financial interest or signature authority over 25 or 



more non-US financial accounts, the filer need only provide the number of accounts and certain other basic 

information on the report. However, such filers need not provide more detailed information regarding the 

accounts, such as value/balance, type of account, and identity of the financial institution where the account 

is held. Based upon an "information gap" identified by FinCEN with respect to situations where a filer has 

more than 25 non-US financial accounts, the proposed regulations now require full reporting of all the 

filer's reportable non-US financial accounts, rather than the summary disclosure permitted under current 

final regulations. 

MISCELLANEOUS CHANGES 

The proposed regulations contain other miscellaneous changes to the final regulations. Most notable 

among these changes is the change in due date for the FBAR. Up to and including the 2015 calendar year, the 

due date for the FBAR filing has been June 30 of the following year. Beginning with the 2016 reporting year, 

the due date for the FBAR filing is April 15 of the following year (so that with respect to the 2016 calendar 

year, the due date for the FBAR filing is April 15, 2017). 

In addition, the proposed regulations now provide for the availability of extensions to October 15 of the 

reporting year, with such extensions available upon request. The exact procedures for requesting an 

extension are not yet clear. While the FBAR is electronically filed with FinCEN each year, the proposed 

regulations continue to state that persons remain obligated to file a similar return on Form 8938 with the 

IRS to report non-US accounts. 

The proposed regulations described above will not take effect until and unless they are adopted in final 

form. In the interim, existing procedures for FBAR filings remain in effect. The US Department of the 

Treasury and FinCEN are currently seeking comments regarding these proposed regulations. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 
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[1] "Excepted entities" include federally regulated banks, a financial institution registered with the US 

Securities and Exchange Commission (SEC) or US Commodity Futures Trading Commission (CFTC), an 

authorized service provider with signature authority over an account owned by an SEC-registered 

investment company, or an entity with securities listed on a US national securities exchange. 

[2] The preamble to the proposed regulations notes that up to 100 employees may have signature authority 

over the same financial account, leading to the filing of 100 FBARs regarding the same financial account. 
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Kirstin E. Gibbs, Levi McAllister, Serge Agbre 

Movants must clear high hurdle once parties reach settlement in principle. 

On March 9, the Federal Energy Regulatory Commission (FERC or the Commission) issued an order in 

Maritimes & Northeast Pipeline, LLC (Maritimes Order) rejecting a movant's attempt to intervene in the 

final stages of an ongoing proceeding, in large part because granting party status "would seriously disrupt 

the proceeding, place unwarranted burdens on the active parties, and prejudice the interest of the settling 

parties."[1] FERC also expressed concern that granting the late intervention would "undermine the 

Commission's policy of encouraging settlements as an effective means of resolving cases."[2] 

In Maritimes, FERC confirms the standards applicable to its review of untimely motions for leave to 

intervene and the Commission's intent to apply "the strictest possible scrutiny" to any request filed after 

parties have reached a settlement in principle.[3] As explained below, the Maritimes Order serves as a 

useful reminder for all practitioners appearing before FERC in either Natural Gas Act (NGA) or Federal 

Power Act proceedings to make every effort to timely file interventions or risk being excluded from a 

proceeding. 

PROCEDURAL BACKGROUND 

On May 29, 2015, Maritimes & Northeast Pipeline, LLC (Maritimes) filed a general Section 4 NGA rate case. 

On June 10, 2015, numerous parties filed timely interventions in the rate case docket, and on December 10, 

2015, the pipeline announced that the active parties (including FERC Trial Staff) had reached a settlement in 

principle. 

The Maritimes Order stems from an attempt by two entities—Liberty Utilities Pipeline & Transmission 

Company and Algonquin Tinker Generation (collectively, Liberty Affiliates)—to intervene in the pipeline 

rate case docket more than six months after the due date for timely interventions. The Administrative Law 

Judge (All) granted Liberty Affiliates' motion for late intervention over vehement objections from 

Maritimes, FERC Trial Staff, and several other active participants, concluding that any claims of prejudice 

were general in nature[4] and that "denying intervention would contradict the Commission's policy in favor 

of transparency because it would 'deprive Liberty Affiliates the opportunity to submit presumably 



meaningful comments to the Commission."[5] Maritimes and FERC Trial Staff both filed separate motions 

for interlocutory appeal of the AU's decision to grant the untimely interventions. In the Maritimes Order, 

FERC granted the interlocutory appeals and denied the request for late intervention. 

LIBERTY AFFILIATES' INTEREST 

Maritimes and its affiliate Algonquin Gas Transmission LLC (Algonquin) have proposed a new project (the 

Atlantic Bridge Project) designed to transport gas north to interconnect with the southern end of the 

Maritimes system. Liberty Affiliates are investors and service providers for the Tennessee Gas Pipeline 

Company (Tennessee) system. Tennessee also has a proposed new pipeline project (Northeast Energy 

Direct Project) that will compete with the Atlantic Bridge Project. 

In various pleadings filed with the AU and with FERC, Liberty Affiliates argued that although they are not 

shippers on the Maritimes system, late intervention was a product of Liberty Affiliates' belief that 

Maritimes and Algonquin were coordinating across several related proceedings to tie firm primary path 

back haul service on the Maritimes system to taking service on the Algonquin system and/or the Atlantic 

Bridge Project. Liberty Affiliates expressed a concern that Maritimes' actions in its rate proceeding, 

together with the Atlantic Bridge Project certificate proceeding, would allow Maritimes the ability to favor 

gas delivered into the Maritimes system from its affiliate over gas delivered into its system from Tennessee. 

THE MARITIMES ORDER 

Reversing the AU, FERC rejected Liberty Affiliates' request to intervene out-of-time. In doing so, FERC 

found that Liberty Affiliates failed to comply with the applicable FERC standard governing untimely 

interventions and that existing precedent did not support granting Liberty Affiliates' request. 

Under Rule 214(d) of its Rules of Practice and Procedure, FERC weighs the following factors when 

determining whether to grant an untimely filed motion to intervene: 

(i) whether the movant had good cause for failing to file the motion within the time prescribed; 

(ii) whether any disruption to the proceeding might result from permitting the intervention; and 

(iii) whether any prejudice to or additional burdens upon the existing parties might result from 

permitting the intervention. 

FERC found that Liberty Affiliates did not demonstrate why they could not have intervened earlier in the 

proceeding, well before the parties reached a settlement in principle. Additionally, Liberty Affiliates did not 

justify why they could not have been aware of any potential impact that the Maritimes rate case may have 

had on their interests by the time timely interventions were due on June 10, 2015. Based on this same 

reasoning, FERC also rejected Liberty Affiliates' argument that a Maine PUC proceeding "aroused Liberty 

Affiliates' suspicion that Maritimes may have an incentive to give undue preference to its own affiliates."[6] 

FERC also found that because Liberty Affiliates waited until after a settlement in principle had been reached 

before filing to intervene, Liberty Affiliates intervention would "seriously disrupt the [Maritimes] 

proceeding, place unwarranted burdens on the active parties, and prejudice the interests of the settling 

parties."[7] FERC agreed with FERC Staff that each day of delay in the proceeding prevented settling parties 

from taking advantage of the "substantial and tangible benefits"[8] provided by the settlement agreement. 



Finally, FERC stated that its policy of encouraging settlements as an effective means of resolving cases 

would be undermined if Liberty Affiliates were allowed to intervene at this stage of the proceeding. 

LESSONS LEARNED FROM THE MARITIMES ORDER 

On its face, the Maritimes Order is a rote application of Rule 214 and the factors set forth therein. However, a 

closer look reveals several takeaways that merit emphasis: 

Don't wait too long to act. FERC will apply a stricter standard of review to requests for late stage 

interventions because the risk of prejudice to timely participants increases. "The Commission is more 

liberal in grating late intervention at the early stages of a proceeding but is more restrictive as the 

proceeding nears its end."[9] 

Ignorance is not bliss. A movant cannot expect to be granted late intervention merely because the 

movant was unaware of the proceeding in a timely manner or because the movant did not have an 

interest in the proceeding until sometime after the intervention deadline. FERC stated that Liberty 

Affiliates was not permitted to intervene only after "waiting for another entity to raise concerns about 

Maritimes' behavior," and that "Dinterested parties are not entitled to hold back awaiting the outcome of 

the proceeding, or to intervene only when events take a turn not to their liking." 

Intervene in the right docket. FERC will be mindful of attempts to disrupt proceedings in unrelated 

dockets. In the Maritimes Order, the Commission noted that it would be more appropriate for Liberty 

Affiliates to raise their concerns of undue preference in the Atlantic Bridge Project certificate proceeding 

or to file a complaint at FERC.[10] 

> When in doubt—file an intervention. Providing guidance to practitioners going forward, FERC advised 

that one is best served by intervening early, even if the movant is unsure of how involved it will later 

become. FERC counseled that interested parties are expected to intervene "as early as possible whether 

or not they had yet decided the extent of their participation rather than wait until they can better 

articulate their interest."[11] 

Finally, we caution FERC practitioners that the Commission appears to be taking a closer look at 

out-of-time interventions and lately have been rejecting untimely interventions on a more frequent basis. 

Recently, FERC rejected out-of-time interventions in several proceedings after determining that the movant 

failed to satisfy the standard set forth in Rule 214. Indeed, in a recent rate proceeding involving proposed 

changes to Tallgrass Interstate Gas Transmission LLC's tariff, the Commission summarily denied American 

Forest and Paper Association's (AFPA) untimely intervention because AFPA's "broad statement that its 

members are 'end-users' of natural gas" did not demonstrate that its members had a direct interest in 

litigation specific to Tallgrass's system.[12] AFPA filed its out-of-time motion to intervene on November 

24, 2015, almost a month after the October 30, 2015 deadline FERC set for movants to properly submit 

interventions in the proceeding. 

Following the Maritimes Order, FERC practitioners can expect FERC (and contesting parties) to scrutinize 

late interventions with more regularity and, thus, need to be mindful to carefully comply with FERC's 

regulations and its pronouncements in orders such as the Maritimes Order. Entities seeking to intervene 

out-of-time need to pay close attention to the rationale and purported justification set forth in the motion 

on a going-forward basis. 
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[1] Maritimes & Northeast Pipeline, LLC, Order Granting Interlocutory Appeal, Denying Intervention, and 

Approving Settlement, 154 FERC 'I 61,182 at P 37 (Mar. 9, 2016) (Maritimes Order). 

[2] Id. at P 28. 

[3] /d at P 32. 

[4] /d.at P 9. 

[5] /d. at P 17. 

[6] Id. at P 36. 

[7] Id. at P 37. 

[8] Id. 

[9] Id. at P 33. 

[10] Id. at P 39. 

[11] Id. at P 34 (internal quotations omitted). 

[12] Tallgrass Interstate Gas Transmission, LLC, 154 FERC 1 61,071 (Feb. 1, 2016). 
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Implementing new statutory authority, FERC proposes revised regulations to secure and share Critical 

Electric Infrastructure Information and penalize its unauthorized disclosure. 

On June 16, the Federal Energy Regulatory Commission (FERC or the Commission) issued a Notice of 

Proposed Rulemaking (NOPR)[1] proposing to amend its regulations that pertain to the designation, 

sharing, and protection of Critical Energy Infrastructure Information. The Commission's proposed 

revisions aim to comply with the directives in the Fixing America's Surface Transportation Act (FAST Act), 

which added Section 215A to the Federal Power Act and directed the Commission to revise its regulations 

to protect "Critical Electric Infrastructure Information." If approved, the proposed rule would amend the 

Commission's regulations to make Critical Energy Infrastructure Information a subset of Critical Electric 

Infrastructure Information (referred to collectively as "Critical Energy/Electrical Infrastructure 

Information" or "CEII." The regulations would also establish a process for designating and sharing CEII and 

enable the Commission to impose sanctions for any unauthorized CEII disclosures by Commission 

personnel. 

Comments on the NOPR are due 45 days following its publication in the Federal Register. 

BACKGROUND 

Critical Energy Infrastructure Information includes certain engineering, vulnerability, or design 

information that, if available to bad actors, could be used to threaten the reliability of critical infrastructure. 

Although FERC currently has existing rules and regulations pertaining to Critical Energy Infrastructure 

Information, those protections are often maligned as ineffective. Accordingly, Section 61003 of the FAST 

Act directs the Commission to provide criteria and procedures for designating information as CEII to 

prohibit the "unauthorized" disclosure of CEII and to develop sanctions for Commission personnel who 

"knowingly and willfully" engage in an unauthorized CEII disclosure. The law also requires the Commission 

to implement rules for the voluntary sharing of CEII in the event of a grid emergency. We discuss the 

NOPR's proposals to implement those directives below. 

For a more comprehensive overview of the other energy security provisions introduced by the FAST Act, see 



our presentation, "What Section 215A of the Federal Power Act Means for Electric Utilities." 

REVISED CEII DEFINITION 

The Commission proposed to modify the definition of CEII in its regulations pertaining to critical 

infrastructure information. The FAST Act introduced the new term "Critical Electric Infrastructure 

Information," which includes information regarding the bulk-power system as well as information that 

would otherwise fall under the Commission's existing CEII definition. The Commission proposed to refer to 

the information under the new regulations as "Critical Energy/Electric Infrastructure Information" and to 

continue using the abbreviation CEII, which in the past referred solely to Critical Energy Infrastructure 

Information. 

CEII DESIGNATION PROCESS 

Currently, the Commission accepts, on average, more than 7,000 documents designated as Critical Energy 

Infrastructure Information each year, and submissions are designated as soon as they are submitted 

through FERC's online system. The FAST Act directed the Commission to promulgate criteria and 

procedures to standardize the designation of CEII and more precisely justify the need for that designation. 

To meet this requirement, the NOPR proposes to require additional justifying information from submitters 

of CEII, such as the requested duration for the CEII designation and an explanation for the period proposed. 

Submitters would also have to segregate and identify non-CEII that does not require designation. The 

NOPR proposes to apply the segregation requirement to Commission-generated CEII as well. In addition, 

the NOPR proposes to subject Commission-generated information to more scrutiny by requiring the 

existing Critical Energy Infrastructure Information Coordinator within the agency to determine whether 

information meets the definition of CEII and how long the CEII designation should last. Under the FAST 

Act, any CEII designation by the Commission is subject to judicial review by a federal district court. The 

NOPR proposes to incorporate this provision in the Commission's regulations but also proposes to require 

an individual who challenges a designation determination to first seek an administrative appeal with the 

Commission's General Counsel before proceeding to court review. 

The FAST Act also placed a limitation of five years on the designation of CEII, unless specifically 

redesignated by the Commission or the Secretary of Energy. To avoid the impracticable task of reviewing 

the thousands of Critical Energy Infrastructure Information documents currently stored within the 

Commission's system for redesignation, the NOPR proposes to require CEII recipients to continue to 

protect CEII-marked information past the expiration of the designation and to receive Commission 

authorization before making any disclosure of such information. The NOPR proposes to allow the 

Commission to remove CEII designation once it determines that the information could no longer be used 

to "impair the security or reliability of the bulk-power system or distribution facilities." 

COMMISSION DUTIES AND SANCTIONS FOR UNAUTHORIZED DISCLOSURE 

The FAST Act requires the Commission to bolster its protections to prevent the unauthorized disclosure of 

CEII. To that end, the Commission proposed enhanced controls for Commission employees and for external 

recipients of CEII. To address controls for Commission employees, Commission staff is developing an 

information governance policy that includes guidelines on how CEII should be handled and kept secure. 



The NOPR proposes to require the Commissioners, Commission staff, and contractors to comply with 

those guidelines. For external recipients, the NOPR proposes to augment the nondisclosure agreement 

(NDA) currently required under the Commission's regulations. The proposed revisions would require 

NDAs to restrict the use of CEII to the purpose for which it was requested and the disclosure of CEII to 

individuals on a need-to-know basis. The revised NDA would also include requirements on handling and 

destroying CEII and would make compliance with the new NDA requirements auditable by Commission 

staff. 

To further ensure that CEII will be adequately protected, the FAST Act requires the Commission to ensure 

that appropriate sanctions are in place for the unauthorized, knowing, and willful disclosure of CEII by 

Commissioners and Commission staff. The language proposed in the NOPR lacks specificity on how those 

sanctions will be determined, stating only that the Commission will "take responsibility for investigating 

and, as necessary, imposing sanctions on its employees and agents." The NOPR clarified that sanctions 

could include adverse personnel action, including suspension or removal. Notably, the NOPR asserts that 

the Commission cannot sanction its own Commissioners, who are presidential appointees. Thus, the 

NOPR proposes to refer to the US Department of Energy's Inspector General any knowing and willful CEII 

disclosure by a Commissioner, the same entity that investigated FERC's alleged mishandling of sensitive 

information in the past. 

INFORMATION SHARING 

The NOPR proposes to amend the Commission's regulations to prevent the disclosure of CEII under the 

Freedom of Information Act (FOIA), as CEII is exempt from FOIA requests under the FAST Act. But not all of 

the law's provisions seek to limit access to information. The FAST Act also encourages voluntary sharing of 

CEII with individuals and organizations as needed to ensure that energy infrastructure is protected. In the 

NOPR, the Commission noted that it already has the authority under its existing regulations to release 

information to carry out its jurisdictional responsibilities. The NOPR proposes to amend that language to 

permit the Commission to release information in furtherance of other agencies' responsibilities and to 

condition such voluntary release on certain usage restrictions (i.e., the recipient must have no other 

legitimate need for CEII but to address critical infrastructure protection). The NOPR suggests that the 

Commission will endeavor to provide notice "where practicable" to the submitter of CEII when that 

information is shared voluntarily with another organization. However, the NOPR does not propose to make 

such notice mandatory because doing so may impair the Commission's ability to timely respond to CEII 

requests during a grid emergency. 

COMMENT PROCEDURES 

Comments on the NOPR are due 45 days following its publication in the Federal Registerand may be filed 

electronically on the Commission's website. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 



Washington, DC 

J. Daniel Skees 

Arjun Prasad Ramadevanahalli 

[1] View the NOPR. 
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GSA's final transactional data rule fundamentally alters the basis for negotiation and pricing of commercial 

items on Federal Supply Schedule (FSS) contracts and subsequent orders, with immediate impact on some 

of the largest FSS Schedules. 

On June 23, the General Services Administration (GSA) published its highly anticipated final rule on 

transactional data reporting (TDR Final Rule). The TDR Final Rule is effective immediately for those 

Schedules and Special Item Numbers (SINs) included in the pilot program (identified below). The pilot 

program will begin not less than 60 days from June 23. Participation initially will be voluntary for existing 

Schedule holders, but mandatory for new contracts awarded under the Schedules and SINs included in the 

pilot program. The pilot program initially will include eight Schedules, with additional Schedules 

potentially added on a rolling basis. GSA will publish notification of additional Schedules entering the 

pilot program at least 30 days prior to inclusion on GSA's Interact website. The pilot program (including 

the use of a modified Industrial Funding Fee (IFF) clause containing the TDR obligations) will not be 

expanded or made permanent until GSA has evaluated at least one year of experience with the pilot. The 

TDR Final Rule applies only to the GSA FSS contracts included in the pilot and not to Veterans Affairs (VA) 

FSS contracts. 

Significantly, contractors included in the pilot program will no longer be subject to either Commercial 

Sales Practices (CSP) disclosure requirements or the Price Reductions Clause (PRC). The exclusion of CSP 

disclosures in the Final Rule is a noteworthy and welcome departure from the proposed rule concerning 

TDR (TDR Proposed Rule), which arguably expanded CSP requirements. In exchange for these concessions, 

however, contractors will need to report certain transactional data relating to federal sales on a monthly 

basis. This obligation imposes new and potentially burdensome reporting and monitoring obligations on 

participating contractors, and likely will require implementation of new systems to ensure accurate 

reporting. 

In a significant expansion of reporting requirements, the TDR Final Rule also applies to all new 

Governmentwide Acquisition Contracts (GWACs) and Governmentwide Indefinite-Delivery, Indefinite-

Quantity (IDIQ) contracts. Consequently, many GWAC and IDIQ contractors that traditionally may not 



have been exposed to disclosure or reporting requirements will have to implement systems to facilitate 

compliance with the transactional data requirements. 

SCOPE AND IMPLEMENTATION OF RULE 

The TDR Final Rule immediately will apply to new GSA GWAC and non-FSS Governmentwide IDIQ contract 

vehicles with solicitations issued on or after the effective date of the rule. Specifically, GSAR 516.506 states 

that the Transactional Data Reporting clause (TDR Clause) should be included in all GSA-awarded GWACs 

and multi-agency contracts, and permits GSA contracting officers to insert the clause in GSA-awarded 

IDIQ contracts other than FSS contracts.[1] Current contract vehicles that already have alternative 

transactional data provisions may continue using existing reporting requirements. 

For FSS contracts, the rule initially will apply (beginning no later than July 1, 2016) to a "pilot" that includes 

eight separate Schedules and SINs: 

Schedule 03FAC, Facilities Maintenance and Management: All SINs. 

Schedule 51 V, Hardware Superstore: All SINs. 

Schedule 58 I, Professional Audio/Video, Telemetry/Tracking, Recording/Reproducing and Signal Data 

Solutions: All SINs. 

Schedule 72, Furnishing and Floor Coverings: All SINs. 

Schedule 73, Food Service, Hospitality, Cleaning Equipment and Supplies, Chemicals and Services: All 

SINs. 

Schedule 75, Office Products: All SINs. 

Schedule 0000RP, The Professional Services Schedule: Professional Engineering Services (PES) SINs. 

Schedule 70, General Purpose Information Technology Equipment, Software, and Services: SINs 132 8 

(Purchase of New Equipment); 132 32,132 33, and 132 34 (Software); and 132 54 and 132 55 

(Commercial Satellite Communications (COMSATCOM)). 

The addition of Schedule 70 to the list of Schedules included in the pilot program is another significant 

change from the TDR Proposed Rule. GSA's original list of Schedules included in the pilot program as 

reported on GSA Interact included some of the smaller Schedules by revenue. Schedule 70 historically has 

been the largest GSA Schedule, with reported revenues of over $14 billion per year for the past three years. 

GSA contemplates that transactional data reporting requirements will be incorporated into all existing FSS 

contracts for pilot Schedules/SINs through bilateral modifications executed by the parties, as well as in all 

newly awarded FSS contracts for these Schedules/SINs, through inclusion of a modified Industrial Funding 

Fee and Sales Reporting clause set forth at GSAR 552.238-74 (modified IFF Clause) containing the 

transactional data reporting requirements. Importantly, although Professional Services Schedule and 

Schedule 70 contracts will only be included in the pilot program if they contained the specified SINs, once 

the modified IFF Clause applies to a contract, the TDR requirements apply to all SINs in that contract. As a 

result, contractors will be required to report sales data on a monthly basis for all SINs awarded under a 

contract, including those SINs not included in the pilot program. 

TRANSACTIONAL DATA REPORTING ISSUES 

At the heart of the TDR Final Rule is an effort to increase government saving by ensuring that government 

buyers are aware of the prices previously paid by other government buyers—for a similar product or service 



under similar terms and conditions—to use in determining fair and reasonable prices. The TDR Clause and 

modified IFF Clause impose on contractors the requirement to collect and report these data on a contract-

by-contract basis for sales under any contract containing either clause. Specifically, the TDR Final Rule 

would require monthly reporting of the following data elements within 30 calendar days from the end of 

the month:[2] 

Contract or Blanket Purchase Agreement (BPA) Number 

Delivery/Task Order Number/Procurement Instrument Identifier (PIID) 

Non Federal Entity 

Description of Deliverable 

Manufacturer Name 

Manufacturer Part Number 

Unit Measure (each, hour, case, lot) 

Quantity of Item Sold 

Universal Product Code 

Price Paid per Unit 

Total PricejJ 

Reportable transactions can be identified either on the basis of issuance of the invoice or receipt of 

payment.[4] For FSS contracts, both the unit price and total price reported are required to include the 

IFF.[5] Though reporting must be done on a monthly basis, the IFF will not be due until 30 days after the 

end of each calendar quarter, consistent with the IFF clause currently in effect.[6] 

Contractors will be required to report TDR data electronically by utilizing an automated reporting system 

on a GSA's Interact website designated by the GSA or by uploading the data according to GSA 

instructions. Information regarding the required reporting mechanisms is not provided in the TDR Final 

Rule, but wilibe provided at the time a contract with the TDR Clause (or modified IFF Clause) is awarded or 

modified to include the requirement.[7] 

The TDR Final Rule does nothing to address contractor concerns that the required TDR data elements are 

devoid of information regarding the circumstances of any individual transaction or group of transactions 

between the contractor and the government that would permit a contracting officer for the ordering agency 

to assess their relevance to the pricing of a subsequent transaction. A particular transaction price may not 

be tied to order quantity. In addition, a particular transaction could be a purchase under a long-term 

agreement with a minimum purchase requirement, the result of a temporary price reduction or provided 

under a competed blanket purchase agreement (BPA). The transaction also could reflect specific and very 

different terms and conditions, different configurations of a single base product offered on the contract, the 

bundle of products or services being procured through a specific order, or market conditions, including 

competition existing at the time of the order. Contractors rightfully fear that contracting officers will use 

the data to attempt to negotiate pricing that may be inconsistent with or ignore the circumstances of prior 

reported transactions. 

PRICE REDUCTIONS CLAUSE AND CSP ISSUES 

FSS contracts traditionally have imposed unique price-related reporting obligations in the form of the 

post-award requirements of the PRC[8] and the pre-award requirement to submit CSP disclosures 

detailing the contractor's pricing, d iscounts, concessions, and other terms and conditions to non-federal 



customers. 

The PRC, which is mandatory in FSS contracts, previously has required (and continues to require for those 

contractors who do not participate in the TDR pilot program) that all contractors monitor GSA contract 

pricing to a negotiated "identified" (or benchmark) customer or group of customers upon which GSA 

contract pricing is based. Absent certain exceptions, if the contractor offers more favorable pricing or 

discounts, or terms and conditions to its identified customer(s), it must then offer a proportional price 

reduction to all GSA customers for the same duration that such favorable pricing or discounts are offered 

to the identified customer(s). The standard version of the PRC specifically states that prices to individual 

federal agencies under government contracts do not trigger PRC, in large part because of the chilling effect 

such a provision would have on the offering of lower "spot prices" to individual agencies to meet 

competition or lower prices for volume purchases. Compliance with the PRC has been challenging for many 

contractors because its provisions are difficult to understand and apply in practice. Of equal importance is 

that the terms of the PRC may hinder the ability of contractors to compete in commercial markets in which 

identified customer prices may fluctuate, including (in some cases) subcontract prices offered to 

government prime contractors. 

Under the TDR Final Rule, for FSS contracts subject to the TDR requirements of the modified IFF Clause, the 

standard PRC text will be omitted and replaced with an "Alternate II" version containing two simple 

propositions: 

1. The Government may request from the contractor a temporary or permanent price reduction at any time 

during the contract period. 

2. The contractor may offer the Contracting Officer a voluntary government-wide price reduction at any 

time during the contract period.a 

Neither of these provisions imposes any obligation on the contractor. It should be expected, however, that 

the submission and review of transactional data will cause contracting officers to ask in many 

circumstances for temporary or permanent price reductions—again, without considering the reasons why 

lower prices may have been offered in earlier reported transactions. Indeed, a number of FSS contracting 

officers already have pursued this strategy based on their review of available federal pricing information 

(ignoring the terms and conditions of earlier purchases) and suggested that unless the contractors lower 

their existing list pricing, the products may be subject to removal from FSS contracts. 

FSS contract solicitations also currently require that contractors submit current, accurate, and complete 

CSP disclosures prior to the conclusion of contract negotiations to permit the contracting officer a basis 

on which to negotiate fair and reasonable prices. Failure to disclose current, accurate, and complete CSP 

data can give rise to False Claims Act (FCA) liability. Allegations that GSA contractors have not provided 

current, accurate, and complete CSP disclosures have resulted in numerous FCA settlements with both the 

GSA Office of Inspector General and the US Department of Justice and have caused some significant 

contractors to exit the GSA FSS program. Removal of the CSP requirement in the TDR Final Rule 

significantly will reduce the level of effort and compliance risk associated with a contractor's submission of 

FSS proposals and subsequent requests to add products or services to these contracts. On the other hand, 

the transactional data reporting requirements will compel prudent contractors to implement new or 

revised systems to monitor and report transactional data—or else face the prospect of contract or FCA 

liability if their reports are inaccurate or incomplete. 



CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Dallas 

Robert J. Sherry 

Sheila A. Armstrong 

San Francisco 

Robert J. Sherry 

Washington, DC 

Stephen E. Ruscus 

Sheila A. Armstrong 

[1] GSAR 16.506 (81 Fed. Reg. 41136). 

[2] This 30-day rule replaces the 15-day requirement in the proposed rule. 

[3] GSAR 552.216-75 - Transactional Data Reporting (81 FR 41137-38); see also GSAR 552.238-74 -

Industrial Funding Fee and Sales Reporting (81 FR 41138). 

[4] Id. 

[5] Id. 

[6] GSAR 552.238-74 - Industrial Funding Fee and Sales Reporting (81 FR 41138-39). 

[7] Id 

[8] GSAR 552.238-75 - Price Reductions. 

[9] GSAR 552.238-75 (Alt II). 
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The regulations affect both real estate investment trusts (REITs) and regulated investment companies 

(RICs) that receive appreciated property from a C corporation in a so-called "conversion transaction." 

On June 7, the Internal Revenue Service (IRS) and the US Department of the Treasury (Treasury) introduced a 

package of temporary regulations (T.D. 9770) and proposed regulations (REG-126452-15) primarily aimed 

at blocking "conversion transactions" in which assets held by C corporations become assets of REITs in 

connection with certain section 355 spin-off transactions. 

These regulations bolster the recently enacted legislative prohibition on certain types of REIT spin-offs by 

barring indirect transfers of appreciated property to a REIT by a C corporation that has been involved in a 

related spin-off transaction. However, the regulations have a much broader effect on both RICs and REITs 

because they also restore the holding period requirement to 10 years to avoid recognizing built-in gains 

that are deferred in connection with any "conversion transaction" (even if the "conversion transaction" is 

not related to a spin-off). 

BACKGROUND-CONVERSION TRANSACTIONS 

Decades ago, a corporation could distribute appreciated property to its shareholders without recognition 

of gain to the corporation pursuant to the General Utilities doctrine (General Utilities & Operating Co. v. 

He/vering, 296 U.S. 200 (1935)). The General Utilities doctrine was effectively repealed by the Tax Reform 

Act of 1986, and pursuant to current section 311(b) of the Internal Revenue Code of 1986, as amended (the 

Code), a corporation is generally required to recognize gain on the distribution of appreciated property. 

This rule generally applies to REITs and RICs, although RICs have a special exclusion from section 311(b) if 

they distribute appreciated property pursuant to a redemption request of a shareholder. 

Section 337(d) authorizes the issuance of regulations to ensure that REITs, RICs, and other vehicles are not 

used to circumvent the requirement that gain be recognized by a corporation on the distribution of 

appreciated property. Pursuant to current Treas. Reg. § 1.337(d)-7, a RIC or REIT is generally subject to the 

treatment prescribed by section 1374 of the Code if property owned by a C corporation (or by a partnership 



to the extent owned, directly or indirectly through other partnerships, by a C corporation) becomes the 

property of a RIC or a REIT (Converted Property) by a transfer of the Converted Property to a RIC or a REIT or 

the qualification of a C corporation as a RIC or a REIT (a Conversion Transaction). 

Under the principles of section 1374, a RIC or a REIT that obtains Converted Property is required to 

recognize and pay an entity-level tax on the net built-in gain on the Converted Property if it disposes of 

such property within a prescribed period (the Recognition Period). Alternatively, an election can be made 

for the applicable transferor C corporation to recognize any net gain on the Converted Property, and pay tax 

on such gain, as if such Converted Property had been sold to an unrelated party for fair market value in a 

deemed sale, generally on the day before the Conversion Transaction. 

These rules ensure that net gain in assets transferred by a C corporation to a RIC or a REIT remains subject 

to corporate-level taxation (in addition to any shareholder-level taxation on distributions), unless the RIC 

or the REIT holds the assets for a sufficient period of time. The rules, however, contain a limited exception 

for certain non-recognition transactions such as section 1031 exchanges and involuntary conversions 

under section 1033. 

MODIFICATION OF THE RECOGNITION PERIOD FOR RICS AND REITS ENGAGING 
IN CONVERSION TRANSACTIONS 

The temporary regulations modify the definition of the Recognition Period for a RIC or a REIT that receives 

appreciated property in a Conversion Transaction by decoupling this definition from section 1374 of the 

Code. The temporary regulations now explicitly provide that the Recognition Period for RICs and REITs is 10 

years. Although, as drafted, the current regulations contemplated that the Recognition Period would be 10 

years, the regulations have always tied their Recognition Period to the Recognition Period set out in section 

1374(d)(7). Since 2009, Congress has shortened the Recognition Period referenced in section 1374(d)(7) 

from 10 years to 7 years and, ultimately, to 5 years, retroactive to tax years beginning in 2011. It had been 

widely accepted that as Congress modified the Recognition Period in section 1374, the applicable cross-

reference in Treas. Reg. §1.337(d)-7 to section 1374 correspondingly adjusted the Recognition Period for 

RICs and REITs holding property received in Conversion Transactions. Indeed, the Joint Committee on 

Taxation's Technical Explanation of the Protecting Americans from Tax Hikes Act of 2015 (PATH Act) 

(JCX-144-15) explicitly stated that, under then-current regulations, the PATH Act's 5-year period "also 

would apply to REITs and RICs that do not elect 'deemed sale' treatment." 

Observation 

Because the Joint Committee on Taxation's technical explanation illustrates that Congress was aware that 

the PATH Act's 5-year period would apply to RICs and REITs, the Treasury's subsequent decision to 

decouple the Recognition Period for RICs and REITs from the period under section 1374 seems 

questionable. Although the regulations indicate that certain transactions involving REIT spin-offs 

(discussed below) justify the change in the Recognition Period for REITs, there are numerous situations in 

which a REIT may receive Converted Property that do not involve a spin-off transaction. Moreover, there 

does not appear to be any current policy justification for the change, and the temporary regulations do not 

identify any transaction that indicates that RICs are currently being used to circumvent the policy behind 

the repeal of the General Utilities doctrine. Furthermore, although there are similarities between RICs and 

REITs under subchapter M of the Code, there are distinct operational differences between RICs and REITs 



that generally warrant different rules for the entities. For example, many RICs turn over their portfolios with 

considerable frequency, making it operationally difficult for them to avoid recognition of gain on Converted 

Property. Accordingly, in practice most RICs refuse to accept Converted Property in a non-recognition 

transaction unless the transferor makes a deemed sale election. 

The new Recognition Period applies to conversion transactions that occur on or after August 8, 2016. 

BACKGROUND-PATH ACT REVISIONS TO SECTION 355 REIT SPIN-OFFS 

The PATH Act imposed new restrictions on the ability to undertake tax-free "spin-offs" of REITs under 

section 355 of the Code by enacting sections 355(h) and 856(c)(8). Under the PATH Act, a distribution by a 

non-REIT corporation (distributing) of the stock of a controlled REIT (controlled) no longer qualifies for 

tax-free treatment under section 355. Further, if neither the distributing nor controlled corporation is a 

REIT immediately after the distribution, neither corporation may elect REIT status during the 10-year 

period following the distribution. For a more detailed discussion, read the "Other Significant PATH Act 

Modifications to REITS" section of our January 2016 LawFlash. 

THE NEW SECTION 337(D) TEMPORARY AND PROPOSED REGULATIONS ON 
SPIN-OFFS AND RELATED CONVERSION TRANSACTIONS INVOLVING REITS 

The IRS and Treasury have indicated that they believe that the principles of section 1374 will not adequately 

implement the repeal of the General Utilities doctrine if a corporation effects a tax-free separation of 

REIT-qualifying assets from non-qualifying assets in a section 355 distribution and the REIT-qualifying 

assets become the assets of a REIT. Treasury and the IRS apparently believe that the enactment of section 

856(c)(8) (i.e., the 10-year waiting period to elect REIT status following a spin-off) requires that either all of 

the economics from a REIT-eligible real estate portfolio must remain fully subject to corporate level 

taxation for 10 years following a spin-off, or all built-in gain must be immediately accelerated and subject to 

taxation. 

Under the temporary regulations, a C corporation engaging in a Conversion Transaction involving a REIT 

within the 10-year period following a tax-free spin-off under section 355 is treated as making an election to 

recognize gain and loss as if it had sold all of the Converted Property to an unrelated party at fair market 

value on the deemed sale date. Section 1374 treatment is no longer available in those cases. The temporary 

regulations also provide that a REIT that is a party to a section 355 distribution occurring within the 

10-year period following a Conversion Transaction for which a deemed sale election has not been made 

must recognize any remaining unrecognized built-in gains and losses resulting from the Conversion 

Transaction (after taking into account the impact of section 1374 during the interim period). The 

regulations indicate that they also apply to predecessors and successors as well as to all members of the 

separate affiliated group of the distributing or controlled corporation. 

The regulations provide two exceptions to the above-mentioned rules. Consistent with the PATH Act, the 

new regulations do not apply if both the distributing and controlled corporations are REITs immediately 

after the spin-off and at all times during the two years thereafter. The regulations also do not apply if the 

distributing corporation is a REIT and the controlled corporation is a taxable REIT subsidiary. Also 

consistent with the PATH Act, the new regulations do not apply to certain transactions for which a ruling 

request was submitted to the IRS prior to December 7, 2015. The IRS has also indicated that they expect to 



correct these temporary regulations to clarify that conversions that occur prior to August 8, 2016, but 

relate back to a spin-off distribution that occurred before December 7, 2015, will still receive the 5-year 

recognition period.[1] 

Observation 

It is noteworthy that the IRS is relying on its regulatory authority under section 337(d). Last year, the IRS 

indicated in Notice 2015-59, 2015-40 IRB 459 that it is considering issuing regulations under section 

337(d) that would prohibit spin-offs in which either the distributing or controlled corporation has a small 

active trade or business compared to its liquid assets (such as cash or portfolio stock investments). The IRS 

expressed concern that the current regulations under section 355 were too permissive. Whether the IRS 

will issue more restrictive regulations by relying on section 337(d) is yet to be seen. 

The above new rules with respect to REIT spin-off transactions are effective as of June 7, 2016. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Boston 

Donald-Bruce Abrams 

Daniel A. Nelson 

Jason P. Traue 

Philadelphia 

Paul A. Gordon 

William P. Zimmerman 

Washington, DC 

Joshua T. Brady 

Richard C. LaFalce 

[1] Elliott, Amy S., Correction Expected for Temp Regs on C-Corp-to-REIT Conversions, 2016 TNT 112-3 

(June 10, 2016). 
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Congress enacts a new notification requirement, codifies the gift tax exemption, and blocks political 

activity regulations for section 501(c)(4) organizations. 

On December 18, 2015, the US Congress enacted legislation that (1) requires social welfare organizations to 

notify the Internal Revenue Service (IRS) of their intent to operate under section 501(c)(4) shortly after they 

are formed, (2) confirms that contributions to section 501(c)(4) organizations are exempt from gift tax, and 

(3) prohibits the US Department of the Treasury (Treasury) from issuing any additional guidance for 

determining whether a section 501(c)(4) organization is organized and operated exclusively to promote 

social welfare.[1] Each of these provisions is discussed in more detail below. 

501(C)(4) ORGANIZATIONS CAN NO LONGER SELF-DECLARE 

Prior to the new legislation, social welfare organizations could self-declare tax-exempt status and were not 

required to notify the IRS of their existence until they filed an annual information return or notice (Form 

990, 990-EZ, or 990-N). Under new section 506, social welfare organizations must notify the IRS within 60 

days after formation that they are operating as a section 501(c)(4) organization. The legislation provides 

that section 501(c)(4) organizations that were established before the legislation was enacted and that have 

not already filed either a Form 1024 or a Form 990, 990-EZ, or 990-N have 180 days to file the notification. 

The IRS, however, recently issued Notice 2016-9 (the Notice), which extends these deadlines. The Notice 

states that the IRS plans to issue temporary regulations under the new section 506, and it advises 

organizations to wait until those regulations are issued before submitting the required notice information. 

A notification under section 506 will need to include the following: 

The organization's name, address, and taxpayer identification number 

The organization's date of opening and the state of the organization 

A statement of purpose for the organization 

Separate from the new notice requirement, a section 501(c)(4) organization will still have the option to file 



an application to request that the IRS make a formal determination that it qualifies for tax-exempt 

status,[2] 

Practical considerations: 

Section 501(c)(4) organizations that filed Form 1024 and did not self-declare should confirm that they 

have a valid determination letter. 

Self-declared section 501(c)(4) organizations that did not obtain a determination should make sure they 

have filed the requisite Form 990, 990-EZ, or 990-N. 

Self-declared section 501(c)(4) organizations that have not filed the requisite Form 990, 990-EZ, or 

990-N should do so and should also be prepared to notify the IRS that they intend to continue to 

operate under Section 501(c)(4) pursuant to the forthcoming notice requirements under section 506. 

`• Newly formed section 501(c)(4) organizations should also be prepared to notify the IRS of their intent 

to operate under section 501(c)(4) pursuant to the forthcoming notice requirements under section 506. 

DONATIONS TO 501(C)(4) ORGANIZATIONS NOT SUBJECT TO GIFT TAX 

The new legislation confirms that gratuitous transfers to section 501(c)(4) organizations (as well as 

section 501(c)(5) and 501(c)(6) organizations) are exempt from the gift tax. Previously, codified 

exemptions from the gift tax applied only to gifts to section 501(c)(3) organizations and section 527 

political organizations, leaving the application of the gift tax to social welfare organizations ambiguous. 

Although the IRS rarely enforced the gift tax in the context of gratuitous transfers to social welfare 

organizations, it was difficult for taxpayers to obtain certainty about gifts to section 501(c)(4) 

organizations, which was particularly important for large gifts. 

The issue began receiving congressional attention as the use of section 501(c)(4) organizations for 

political activity increased in the wake of the US Supreme Court's 2010 Citizens United v. Federal Election 

Commissiondecision. In a 2011 memorandum, then Deputy Commissioner for Services and Enforcement 

Steve Miller directed that IRS examination resources should not be expended on enforcing the gift tax for 

gifts to section 501(c)(4) organizations. 

The new legislation codified the IRS's administrative practice, giving donors to social welfare organizations 

additional certainty that their contributions will not be subject to the gift tax. 

Practical considerations: 

Codifying the gift tax exclusion aligns the tax policy applicable to section 527 political organizations 

(including super PACs) with section 501(c)(4) organizations, which lends support to the view that 

section 501(c)(4) organizations may be used for political activity in addition to social welfare activity. 

Exclusion of gifts to section 501(c)(4) organizations from gift tax also lends certainty to taxpayers who 

use these organizations for estate-planning purposes. 

NEW 501(C)(4) REGULATIONS AND GUIDANCE DELAYED 

Social welfare organizations have long wondered how much political activity they may undertake before 

they are no longer considered to "operate exclusively" for social welfare purposes. Under long-standing 

rules, organizations must evaluate all the applicable facts and circumstances to make such a 

determination.[3] 



To prevent regulators from modifying the standard in advance of the 2016 elections, the new legislation 

prohibits Treasury from issuing, revising, or finalizing any regulations, revenue rulings, or other published 

guidance relating to the standard that is used to determine whether an organization is "operated 

exclusively" to promote social welfare for purposes of section 501(c)(4) for the remainder of the fiscal year 

ending September 30, 2016. The prohibition does not apply to guidance that is limited to a particular 

taxpayer, such as a private letter ruling. 

This provision was included in response to the November 29, 2013, proposed regulations issued by the IRS 

and Treasury that aimed to provide bright-line standards on the permissible scope of political activities 

conducted by social welfare organizations. The proposed regulations introduced a new "candidate-related 

political activity" test, which was an enumerated list of activities that was broader than the current law 

"political campaign intervention" standard. Although the proposed regulations were later withdrawn, the 

new legislation makes clear that the standard and definitions as in effect on January 1, 2010 (i.e., the facts 

and circumstances standard), will continue to apply in determining whether an organization that engages 

in political activity qualifies as a social welfare organization. 

Practical considerations: 

Social welfare organizations that engage in political activity may continue to use the facts and 

circumstances approach through the end of the 2016 election season. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Washington, DC 

Celia Roady 

Alexander L. Reid 

Matthew R. Elkin 

Kimberly Eney 

Caroline Waldner 

Shira Helstrom 

Philadelphia 

Emmeline Babb 

[1] Unless otherwise indicated, "section" refers to the Internal Revenue Code of 1986, as amended. 

[2] The IRS may continue to use Form 1024 for this purpose or it may create a new form. 

[3] See Rev. Rul. 81-95,1981-1 C.B. 332 (directing section 501(c)(4) organizations to analyze political 

campaign intervention using standards applicable to section 501(c)(3) organizations); Rev. Rul. 2007-41, 

2007-25 I.R.B. 1421 (June 18, 2007) (establishing facts and circumstances test for political campaign 

intervention by section 501(c)(3) organizations). 
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All partnerships will be audited at the entity level unless they have 100 or fewer partners AND no 

partnerships as direct partners. 

The two-year budget plan passed by Congress on October 30, 2015, and expected to be signed into law by 

President Barack Obama on November 2, 2015, includes a complete overhaul of the procedure for examining 

partnership returns and collecting resulting deficiencies. The legislation aims to create a single, 

streamlined set of partnership audit rules and repeals the 1982 Tax Equity and Fiscal Responsibility Act 

(TEFRA) unified partnership audit rules as well as the electing large partnership rules for taxable years 

beginning after December 31, 2017. 

Broadly, the legislation eliminates the ability of partners to participate in partnership examinations and 

empowers a sole partnership representative (who need not be a partner) to control partnership 

examinations and bind all partners. It also makes the partnership directly liable for any deficiencies, but 

provides two mechanisms whereby the partnership can shift part or all of any deficiency obligation to the 

persons who were partners in the partnership in the year under examination. 

These rules will apply to all partnerships that have more than 100 partners or who have a direct partner that 

is classified as a partnership for federal tax purposes. Partnerships that have 100 or fewer partners and no 

partnerships as partners can elect out of the new regime. Below, we describe the key aspects of the new 

legislation and outline certain practical implications for partnerships and their partners. 

Practical Considerations #1 

Unlike the "tax matters partner" under the prior TEFRA rules, the partnership representative need 

not be a partner. Moreover, partners will now have no statutory right to participate in tax audits or 

litigation and will have no right to opt out of the partnership-level proceeding. Further, if the 

partnership does not select its representative, the new rules allow for the Internal Revenue Service 

(IRS) to appoint any person to represent the partnership. 

Because the partnership directly pays any deficiencies upon completion of the audit, the 

current-year partners bear the burden of the adjustments, rather than those who were partners in 



the year of the adjustments. 

Partners who want to participate in IRS examinations and have a say in settlement and litigation 

decisions will need to make sure that the partnership agreement provides desired participation 

rights. 

Eligible partnerships should consider whether to amend their agreements now to require that the 

partnership elect out of the new regime and should consider prohibiting any partnership from 

becoming a partner. Eligible partnerships that currently have other partnerships as partners should 

consider eliminating those partners. 

However, partners should not assume that electing out of the new rules is desirable. The alternative 

is that all partnership issues will be examined, adjusted, and litigated in partner-by-partner 

deficiency proceedings. • 

Under the new rules, if a partnership audit or litigation results in a net increase in partnership taxable 

income, the partnership will be directly assessed an amount (an "imputed underpayment") equal to the 

highest applicable tax rate multiplied by the net positive adjustment. The imputed underpayment (or any 

interest on it) is not deductible by the partnership, but will be treated as a nondeductible partnership 

expense in the year when the adjustment is finalized. For example, assume that in 2019, B buys a partnership 

interest from A, and that in 2020, the IRS increases the partnership's 2018 taxable income. Under the 

current regime, A would owe tax on its share of the increase in 2018 income. Under the new legislation, the 

partnership will be required to pay those taxes in 2020. 

Practical Considerations #2 

The rules provide that the partnership is not entitled to a deduction for "any payment required to be 

made by a partnership" under these new rules. Instead, the imputed underpayment will be treated 

as a nondeductible expense of the persons who are partners in the year when the adjustment is 

finalized. This expense should result in a reduction to basis, under Section 705(b), and a reduction 

in the partners' capital accounts. 

Arguably, the inability to deduct extends to the interest paid on the imputed underpayment. 

On the other hand, if the examination for the year does not result in an imputed underpayment—for 

example, because income reported in the year is reduced to reflect an increase in partnership income for a 

prior year (including a prior year that is not subject to the new regime)—the IRS does not pay an imputed 

overpayment to the partnership. Instead, for the partnership tax year in which the partnership proceeding is 

concluded, the partnership reduces the income that it reports to its partners as residual taxable income 

under Section 702(a)(8). 

If the result of an examination is a reallocation of income or deductions from one partner to another (i.e., 

there is no net adjustment to the partnership's income for the year), the partnership must make a payment 

equal to a deemed underpayment computed by reference to income that is reallocated toa partner, but 

must claim a Section 702(a)(8) reduction for the correlative income that is reallocated from partners. 

Practical Considerations #3 



Partnerships that want to ensure who will bear the burden or benefit of partnership adjustments 

will need to include appropriate indemnification provisions in their partnership agreement. 

Similarly, persons who are considering investing in or acquiring interests in partnerships will need 

to pay more attention to the partnership's prior tax returns and potential partnership-level tax 

liability. 

The new regime provides two alternative means by which a partnership (and persons who are its partners 

when the partnership proceeding is complete) can shift the monetary burden back to persons who were 

partners in the year under examination. Under one procedure, when a partnership proceeding is complete 

and the partnership would otherwise have to pay the imputed underpayment, anyone who was a partner in 

the year under review may file an amended return and pay tax on its share of the adjustment. Such amended 

returns may be filed even if the partner-level statute of limitations on amended returns has expired. Any 

adjustments reflected on partner-level amended returns will reduce the amount used to compute the 

partnership-level imputed underpayment. 

This procedure apparently applies only to partners whose tax liability increases as a result of the 

partnership proceeding. A partner whose tax liability for the reviewed year would decrease has no ability to 

claim the benefit on his or her own return. Instead, the benefit is effectively treated as a partnership 

deduction for the partnership year in which the partnership proceeding is finalized. 

Practical Considerations #4 

The partnership-level underpayment is adjusted only if and to the extent that persons who were 

partners in the reviewed year actually file amended returns. A partnership that wants to avail itself 

of this option to avoid partnership-level liability will need to modify its agreements to require 

persons who were partners in the reviewed year to file amended returns. Further, to calculate the 

effect of a partner's amended return on the partnership's underpayment obligation, the partnership 

may need to have information regarding the amended returns. This raises potential privacy issues. 

It is unclear whether a partner would be able to raise other unrelated adjustments, not previously 

claimed, that would otherwise be barred under statute of limitation provisions, to offset the 

imputed underpayment. 

Under the second procedure to avoid partnership-level assessment and payment, a partnership may elect to 

shift the payment burden to the persons who were partners in the year at issue and notify them of their 

shares of any adjustments reflected in the final partnership adjustment (FPA). Those partners will then be 

required to compute the impact of the adjustment on their tax liability for the year under audit, but instead 

of filing amended returns for the audit year, they will pay the tax increase with their tax returns for the year 

in which the case is resolved and pay interest on the partnership-related tax at a rate that is 2% higher than 

the normal underpayment rate. This procedure apparently applies only to partners whose tax liability 

increases as a result of the partnership proceeding. A  partner  whose tax liability for the reviewed year would 

decrease has no ability to claim the benefit on his or her own return. Instead, the benefit is effectively 

treated as a partnership deduction for the partnership year in which the partnership proceeding is finalized. 

The table below summarizes at a high level the alternatives presented by the new regime for resolving 

IRS-initiated adjustments. 



Alternative Methods of Satisfying Underpayments 

Method Partnership pays 

imputed underpayment. 

Partner(s) file 

amended returns 

taking adjustments 

into account and 

paying tax thereon. 

Partnership elects to 

have partners take 

adjustments into 

account. 

Code 

Section 

§ 6225(a)(1) § 6225(c)(2) § 6226 

When Adjustment year. Within 270-day period 

after notice of 

proposed adjustment 

is mailed. 

Election made within 

45-day period after date of 

FPA; Secretary to determine 

time for furnishing to 

partners a statement of 

additional income, gain, 

loss, deduction, or credit; 

partners' tax increased in 

taxable year, which includes 

the date that partnership 

provides statement. 

How the 

Amount is 

Determined 

Net all adjustments of 

income, gain, loss, or 

deduction, and multiply by 

highest tax rate in effect for 

the reviewed year, but ignore 

any decrease in item of 

income or gain and increase 

in item of deduction, loss, or 

credit reallocated to another 

partner. 

Imputed 

underpayment is 

determined without 

regard to the portion of 

the adjustments taken 

into account above. 

Amount by which a 

partner's tax for the taxable 

year, which includes the end 

of the reviewed year, would 

increase, plus any increases 

to tax in intervening years 

due to adjustments to tax 

attributes. 

Interest Applicable underpayment 

rate from the day after the 

return due date for the 

reviewed year to the return 

due date for the adjustment 

year. 

Not specifically 

addressed by the 

legislation. 

Applicable underpayment 

rate from due date of return 

for taxable year to which 

increase is attributable, 

determined by substituting 

5 percentage points for 3 

percentage points in 

§ 6621(a)(2). 

Although these new provisions will apply to returns filed for partnership taxable years beginning after 



December 31, 2017, a partnership may elect for the provisions to apply to any return for taxable years 

beginning after the date of enactment and before January 1, 2018. For those partnerships that elect out of 

these new rules, any examination of and adjustments to partnership items will be made on a partner-

by-partner basis in partner-level deficiency proceedings. 

Practical Considerations #5 

There is a plethora of questions about how these new rules will work, and the legislation provides 

broad grants of regulatory authority for the Department of the Treasury to promulgate guidance as 

to how the rules will be administered. The new regime appears to be designed to make it easy for 

the IRS to assess and collect tax on adjustments to partnership items and difficult for partnerships 

to escape partnership-level payment. Further, transition rules may be needed, especially for audit 

issues that straddle or affect both years subject to TEFRA and years subject to the new regime. 

The delayed effective date allows partners and partnerships time to prepare for the new regime. 

However, existing partnerships will want to move fairly quickly to review and amend their 

agreements in anticipation of the changes, and new partnerships will want to anticipate these new 

rules in their agreements. Purchasers of interests in existing partnerships should consider the 

possible effect of the new rules on their investments. For partnerships that wish to avoid the new 

regime, steps may be necessary to ensure that the partnership qualifies to elect out, such as the 

elimination of partnerships from the ranks of its partners. 

Morgan Lewis's tax partners have a long history in both structuring complex partnership transactions and 

representing partnerships and partners in partnership examinations, controversies, and litigation. 

Contacts 

If you have any questions or would like more information on the issues discussed below in this LawFlash, 

please contact any of the following Morgan Lewis lawyers: 

Washington, DC 

Bill McKee 

+1.202.373.6580 

william.mckee@morganlewis.com  

William F. Nelson 

+1.202.373.6782 

william.nelson@morganlewis.com  

Sheri Dillon 

+1.202.739.5749 

sdillon@morganlewis.com  

Jennifer Breen 

+1.202.739.3001 

jennifer.breen@morganlewis.com  
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The "pilot" Severe Violator Enforcement Program will impose more stringent inspection procedures, 

enhanced settlement provisions, and "public scrutiny" for employers that OSHA deems to have engaged in 

"egregious behavior and blatant retaliation against workers who report unsafe working conditions and 

violations of law" under the 22 whistleblower statutes enforced by OSHA. 

BACKGROUND 

In its most recent effort to expand its Whistleblower Protection Program, the Occupational Safety and 

Health Administration (OSHA) announced a new "pilot" Severe Violator Enforcement Program 

(Whistleblower Severe Violator Enforcement Program or W-SVEP) on May 31.[1] Effective May 27, OSHA's 

W-SVEP will be in place for four years in Region VII (Kansas, Missouri, Nebraska, and those companies 

under federal enforcement in Iowa). Among other things, the W-SVEP will impose more stringent 

inspection procedures, enhanced settlement provisions, and "public scrutiny" for employers that OSHA 

deems to have engaged in "egregious behavior and blatant retaliation against workers who report unsafe 

working conditions and violations of law" under the 22 whistleblower statutes enforced by OSHA.[2] 

SUBSTANCE OF THE NEW PROGRAM 

OSHA outlined its new program in a Regional Notice[3] and a Regional News Release[4] published on May 

31, 2016, a few days after it became effective. According to the program, OSHA now will place employers on 

a W-SVEP Log (i.e., a public watch list) when an OSHA investigation under any of the statutes administered 

by OSHA results in any of the following: 

A merit whistleblower case directly related to a fatality 

A merit whistleblower case involving an egregious safety/health enforcement case 

A merit whistleblower case where the employer has a rate-based incentive program for reporting 

injuries 

A merit whistleblower case where the employer is on the Log for OSHA's general health/safety Severe 

Violators Enforcement Program (SVEP Log) 



A significant whistleblower case 

OSHA also will add employers with three or more merit whistleblower cases in the last three years to the 

W-SVEP Log. 

Several of these criteria are ambiguous and, as a result, raise serious questions about how the program will 

be implemented. Most notably, it is unclear what level of causation makes a case "directly related to a 

fatality" or what constitutes an "egregious safety/health enforcement case" or a "significant whistleblower 

case." Also, it is unclear whether the "three or more whistleblower cases in three years" threshold applies to 

a single site or to multiple sites of a single employer. 

Once an employer is on the W-SVEP Log, OSHA will publicize the employer's "egregious behavior." 

Specifically, OSHA will issue a press release announcing the employer's inclusion on the W-SVEP Log and 

then send the press release and the investigation results (either from the US Department of Labor [DOL] or 

a federal district court) to a number of entities, namely the employer's headquarters, the federal agency with 

primary enforcement over the type of complaint filed (e.g., the US Securities and Exchange Commission, US 

Department of Transportation, Nuclear Regulatory Commission [NRC], Federal Aviation Administration, 

US Food and Drug Administration, etc.), all labor unions within the employer's facility, and all DOL agencies 

with jurisdiction over the employer's facility. Additionally, OSHA will refer the employer to its Safety and 

Health Office to determine compliance with 29 C.F.R. § 1904.35—a provision requiring employers to inform 

employees how to report an injury or illness, among other things. 

REMOVAL FROM W-SVEP 

Once on the W-SVEP Log, there does not appear to be an easy or clear way for an employer to be removed. 

According to the Regional Notice, employers have two options—either a favorable court determination or a 

formal request from the employer. With respect to the first option, an employer will be removed from the 

W-SVEP Log if a court finds the whistleblower allegation at issue lacks merit or reduces damages to a level 

that is below a certain threshold. But it is unlikely that this will be a practical option, because whistleblower 

cases generally take several years to reach a court resolution, if they reach one at all. 

The second option also presents a number of practical challenges for employers. This option requires an 

employer to complete a complicated "follow-up process." Specifically, after three years on the W-SVEP Log, 

an employer may send a written request to the regional administrator for a follow-up investigation. The 

regional investigator then will conduct the follow-up investigation and evaluation of that employer's 

worksite, which includes employee interviews to ensure that the employer has implemented changes in the 

workplace such that a "chilling effect" does not exist. 

OSHA does not define the term "chilling effect." The NRC has defined the term and members of the 

commercial nuclear industry are familiar with it. In this context, the term refers to a work environment in 

which individuals are reluctant to raise concerns for, among other reasons, fear of retaliation. Up until now, 

the NRC was the only federal agency to go beyond prohibiting retaliation in adopting a policy that, in effect, 

requires companies to establish and maintain a work environment in which individuals feel comfortable 

raising concerns without fear of retaliation.[5] OSHA now appears to be following suit, which creates 

significant implications; this policy would now apply to all private sector employers (rather than a 

relatively small, heavily regulated industry) with OSHA's authority expanding into all workplaces. This level 

of review is unprecedented—OSHA will now have the authority to evaluate all aspects of an employer's 



safety and health program. 

Beyond investigating the existence of a "chilling effect," OSHA's follow-up investigations and evaluations in 

response to requests to be removed from the W-SVEP Log also will consist of a review of company policies, 

enforcement history, and any other evidence that employers submit for consideration. At the conclusion of 

the follow-up investigation, the regional administrator will submit the findings to a five-person W-SVEP 

committee to approve or deny the employer's request for removal from the W-SVEP Log. The committee will 

evaluate both the original case and the follow-up investigation material and issue a decision within 30 

days. Although the Regional Notice provides these details, it stops short of identifying the specific criteria 

that the committee will use to determine whether an employer's request to be removed from the W-SVEP 

Log ultimately should be granted—which could render the process subjective and/or arbitrary. 

IMPLICATIONS OF THE NEW PROGRAM 

Although the pilot program currently is limited only to the few Midwestern states, the new W-SVEP has 

significant implications for employers located in those areas (and nationwide, if the W-SVEP is expanded). 

In addition to the follow-up process detailed above, an important component of the program is the public 

notice of the employer's severe violator status. This may include not only inclusion on OSHA's public log 

and direct contact with corporate headquarters by OSHA and all labor unions, but also a specific news 

release that identifies a company's severe violator status. Such public identification potentially carries with 

it significant negative ramifications from a business perspective, ranging from public relations problems, to 

increased complaints and public criticism from labor unions, to contract bidding obstacles. The 

identification also could negatively affect the work environment (i.e., the willingness of workers to raise 

concerns), arguably undercutting the very purpose of the pilot program. 

These consequences are particularly significant given that OSHA's merits determinations come at the end 

of a typically brief investigation and are simply the first step in the whistleblower complaint administrative 

process, meaning that an employer could meet the criteria for inclusion on the W-SVEP Log even though 

the employer has not yet had an opportunity for a hearing. As the agency clarified just last year, the low 

investigative standard in such cases requires merely that the assigned investigator conclude that there is 

"reasonable cause to believe that a violation occurred."[6] This is a lower standard of proof than the 

"preponderance of the evidence" standard that would apply in an adjudicatory proceeding (e.g., an 

administrative hearing or trial). 

More generally, the program demonstrates the heightened emphasis that the agency is giving to 

whistleblower enforcement. As a most recent example, OSHA's newly amended recordkeeping rule gives 

the agency new authority to collect and review an employer's internal safety and health policies for 

procedures deemed to discourage employees from reporting work-related illnesses and injuries, providing 

a new enforcement avenue for OSHA's whistleblower enforcement efforts. The number of OSHA 

whistleblower complaint determinations has risen by 66% percent over the last five years alone,[7] and we 

expect to see it continue to increase as a result of even more initiatives and directives on whistleblower-

related enforcement topics in the years to come. 

RECOMMENDATIONS 

Regardless of whether an employer is located in the jurisdiction covered by the pilot W-SVEP,  employers 



subject to the whistleblower rules enforced by OSHA should take steps to 

increase awareness among direct-line managers and supervisors of whistleblower protections and 

behaviors that OSHA may conclude to be unlawfully retaliatory and that may have a negative effect on an 

individual's willingness to raise concerns; 

ensure that avenues for employees to raise concerns exist and function well (e.g., ombudsman, employee 

concerns program, ethics and compliance, human resources, corrective action programs, etc.); 

ensure that company policies related to employees who raise concerns and report issues are up-to-date 

and consistent with OSHA guidance (and other applicable agency guidance) and industry best 

practices; and 

ensure that underlying safety, health, and technical concerns are addressed in a timely manner, 

commensurate with their significance, and that the individuals who raise concerns receive feedback. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Washington, DC 

Lewis M. Csedrik 

Jonathan L. Snare 

Andrea N. Threet 

Los Angeles 

Jason S. Mills 

Philadelphia 

Sarah E. Bouchard 

Princeton 

Thomas A. Linthorst 

[1] See US Dep't of Labor, Occupational Safety & Health Admin., OSHA Regional News Release, 

Whistleblower-Severe Violator Pilot Program Further Protects Workers Who Report Violation of Law, 

Safety and Health in Kansas City Region (last visited Jun.13, 2016). 

[2] Those statutes cover reports of violations of various airline, commercial motor carrier, consumer 

product, environmental, financial reform, food safety, healthcare reform, nuclear, pipeline, worker safety, 

public transportation agency, railroad, maritime, and securities laws, including the Affordable Care Act, 29 

U.S.C. § 218C; Asbestos Hazard Emergency Response Act, 15 U.S.C. § 2651; Clean Air Act, 42 U.S.C. § 7622; 

Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9610; Consumer 

Financial Protection Act of 2010; Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010,12 

U.S.C. § 5567; Consumer Product Safety Improvement Act, 15 U.S.C. § 2087; Energy Reorganization Act, 42 

U.S.C. § 5851; FDA Food Safety Modernization Act, 21 U.S.C. § 399d; Federal Railroad Safety Act, 49 U.S.C. § 

20109; Federal Water Pollution Control Act, 33 U.S.C. §1367; International Safe Container Act, 46 U.S.C. § 

80507; Moving Ahead for Progress in the 21st Century Act, 49 U.S.C. § 30171; National Transit Systems 

Security Act, 6 U.S.C. § 1142; Occupational Safety and Health Act, 29 U.S.C. § 660; Pipeline Safety 



Improvement Act, 49 U.S.C. § 60129; Safe Drinking Water Act, 42 U.S.C. § 300j-9(i); Sarbanes-Oxley Act,18 

U.S.C.A. § 1514A; Seaman's Protection Act, 46 U.S.C. § 2114; Solid Waste Disposal Act, 42 U.S.C. § 6971; 

Surface Transportation Assistance Act, 49 U.S.C. § 31105; Toxic Substances Control Act, 15 U.S.C. § 2622; 

and Wendell H. Ford Aviation Investment and Reform Act for the 21st Century, 49 U.S.C. § 42121. 

[3] See US Dep't of Labor, Occupational Safety & Health Admin., OSHA Regional Notice, Subject: Regional 

Whistleblower Severe Violator Enforcement Program. OSHA provided Morgan Lewis with a copy of the 

Regional Notice in response to its request, but currently the notice is not publicly available on OSHA's 

website. 

[4] See US Dep't of Labor, Occupational Safety & Health Admin., OSHA Regional News Release, 

Whistleblower-Severe Violator Pilot Program Further Protects Workers Who Report Violation of Law, 

Safety and Health in Kansas City Region (last visited Jun.13, 2016). 

[5] See US Nuclear Regulatory Comm'n, Freedom of Employees in the Nuclear Industry to Raise Safety 

Concerns Without Fear of Retaliation, 61 F.R. 24336 (May14,1996). 

[6] See Eric S. Harbin, acting director, directorate of Whistleblower Protection Programs, US Dep't of Labor, 

Occupational Safety & Health Admin., Clarification of the Investigative Standard for OSHA Whistleblower 

Investigations. 

[7] See US Dep't of Labor, Occupational Safety & Health Admin., Whistleblower Investigation Data 

FY2005-FY2015. 
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OSHA issues long-anticipated amendments to its recordkeeping regulations. 

On May 12, the Occupational Safety and Health Administration (OSHA) issued its long-anticipated 

amendments to its recordkeeping regulations.[1] Most significantly, the revised regulations impose a new 

obligation that requires many employers to annually submit certain electronic injury and illness data 

directly to OSHA, which will thereafter become publicly available. The new rule also includes 

anti-retaliation language that covers the entire scope of employer policies on the reporting of workplace 

injuries and illnesses. 

The annual electronic reporting requirements don't go into effect until January 1, 2017, but the 

anti-retaliation provisions go into effect much earlier, on August 10, 2016. 

ANNUAL ELECTRONIC REPORTING 

The most significant part of the rule is the new electronic reporting requirement. In the past, employers 

covered by OSHA's recordkeeping regulations collected and maintained injury and illness data internally. 

Generally, OSHA only gained access to such records as part of an inspection or pursuant to a limited 

number of specific written requests. Under the new rule, however, covered employers must now provide 

injury and illness data to OSHA annually. Perhaps most importantly, OSHA intends to make the data 

publicly available. 

The annual electronic reporting requirements apply to three categories of employers: 

1. Large employers (i.e., establishments with 250 or more employees that are not exempt from OSHA's 
recordkeeping rules) 

2. "High risk" employers (i.e., establishments with 20-249 employees in certain "high-risk" industries 
(see Chart of OSHA's "High Risk" Industries for Electronic Reporting for a list of "high-risk" 
industries covered by the new rule) 



3. Any other employers from which OSHA makes a written request for data 

One significant change from the proposed rule is that the reporting requirement for large employers 

(250+) has been decreased from quarterly submissions to an annual submission. For the purposes of 

counting employees, all employees working at an establishment[2] during the previous calendar year 

(including full-time, part-time, seasonal, or temporary workers) are counted. 

The new reporting requirements will be phased in over the next two years as follows:[3] 

July 1, 2017 July 1, 2018 March 2, 2019 (and 

every March 2 

thereafter) 

Non-Exempt Employers 

with 250+ Employees 

2016 OSHA Form 

300A Logs due 

2017 OSHA Forms 

300, 300A, and 301 

due 

Prior year's OSHA Forms 

300, 300A, and 301 due 

Employers in "High 

Risk" Industries with 

20-249 Employees 

2016 OSHA Form 

300A Logs due 

2017 OSHA Form 

300A Logs due 

Prior year's OSHA Form 

300A Logs due 

EMPLOYER NOTICE OBLIGATIONS, PROCEDURES, AND ANTI-RETALIATION 

Employers already are required to have work-related injury and illness reporting procedures for employees 

and to inform employees how to report injuries and illnesses, and are prohibited from retaliating against 

employees for reporting injuries and illnesses under Section 11(c) of the OSH Act. However, the new rule 

bolsters these requirements in the following ways: 

Employers must now affirmatively inform employees that they have a right to report work-related 

injuries and illnesses free from retaliation. 

Employers must ensure that their procedures for reporting work-related injuries and illnesses are 

reasonable and do not deter or discourage employees from reporting. 

Section 11(c)'s prohibition on retaliating against employees for reporting work-related injuries or 

illnesses is now separately codified. 

While these changes do not substantively alter an employer's existing responsibilities, they are significant 

because they provide OSHA with new mechanisms for issuing citations. Previously, an employer could only 

be cited for failing to have a procedure for reporting workplace injuries and illnesses. Now, OSHA may cite 

an employer for any such procedures that it believes are not "reasonable" or that it believes discourage 

employees from reporting. It is expected that OSHA will use the revised regulation as a means to cite 

employers with the types of safety incentive programs of which OSHA disapproves. See OSHA's 2012 

Memorandum on safety incentive programs. 

Further, OSHA previously did not have a mechanism to pursue whistleblower retaliation claims itself, 

instead having to rely on an employee to first file a complaint with OSHA within 30 days of the alleged 

retaliation. Now, OSHA can cite and fine employers directly and demand abatement for alleged retaliation 

against employees who report workplace injuries and illnesses. The potential impact of these provisions is 

expansive given that employers may now be cited for failing to comply with the somewhat subjective 



requirements of the rule. 

EMPLOYER CONCERNS 

The implications of OSHA's new reporting requirements are significant, as the new rule creates a number of 

concerns and challenges due to the public disclosure of employer safety data. For one, the OSHA 

recordkeeping process has always allowed a continuing opportunity to revise injury and illness records 

with new changes to the reported event. But once the injury and illness data is initially reported and 

disclosed, it may be difficult for employers to revise this public information. Additionally, the data may be 

misinterpreted or misrepresented by the media or competitors. Further, employee privacy is a concern. 

Although OSHA states that it will use software to remove private employee information from the 

disclosures before posting, the effectiveness of this software remains to be seen. Finally, the cost and 

resources necessary to implement electronic data collection and maintenance will be significant. OSHA's 

financial estimates likely ignore the time and effort required to bring an employer into compliance, 

especially ones without any electronic collection procedures currently in place. Moreover, OSHA is still in 

the process of developing a data collection system for the voluminous electronic submissions that begin in 

2017. There is real doubt as to whether a functioning system will be in place by next year and whether 

OSHA has the capacity to effectively collect, process, and post the data it receives. 

In sum, the new rule has serious implications for employers and creates new burdens. Legal challenges by 

employers and employer groups are expected. 

RECOMMENDATIONS 

Employers subject to OSHA's recordkeeping regulations can take certain steps now to comply with the new 

rules and limit citation liability: 

Begin to develop a process for collecting OSHA 300A forms (and 300 and 301 forms for large 

employers) electronically, to the extent that this is not already being done, to assist in meeting the 

electronic submission deadline. 

Post the newly revised OSHA poster to ensure compliance with the rule's revised informational 

requirements. 

Review reporting procedures (and, if applicable, any safety incentive programs) to ensure that such 

programs are reasonable and do not discourage injury and illness reporting. 

Remind managers of anti-retaliation practices in light of the increased scrutiny employers will face 

under the revised rule. OSHA will look at programs and reporting procedures more closely now that 

there is a specific means for citing employers for alleged violations. 

We will be following OSHA's enforcement of the new rules closely over the coming months. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Philadelphia 

Dennis Morikawa 



Los Angeles 

Jason Mills 

Washington, DC 

Jonathan Snare 

[1] See 29 C.F.R. §§190435,1904.36, and 1904.41 

[2] OSHA defines "establishment" as "a single physical location where business is conducted or where 

services or industrial operations are performed. For activities where employees do not work at a single 

physical location, such as construction; transportation; communications, electric, gas, and sanitary 

services; and similar operations, the establishment is represented by main or branch offices, terminals, 

stations, etc. that either supervise such activities or are the base from which personnel carry out these 

activities." See 29 C.F.R. §1904.46. 

[3] Certain fields from OSHA's forms (such as employee name and address) will not have to be submitted. 
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LAWFLASH 

PIPELINE AND HAZARDOUS MATERIALS 
SAFETY ADMINISTRATION REAUTHORIZED 
June 29, 2016 

AUTHORS AND CONTACTS 

Kirstin E. Gibbs, Levi McAllister, Serge Agbre, Kenneth S. Komoroski, David F. Asmus 

The newly enacted legislation further bolsters PHMSA's growing oversight of storage and pipeline 

transport facilities. 

On June 22, US President Barack Obama signed the Protecting Our Infrastructure of Pipelines and 

Enhancing Safety Act of 2016 (PIPES Act) into law.[1] As enacted, the PIPES Act reauthorizes the Pipeline 

and Hazardous Materials Safety Administration's (PHMSA's) administrative oversight of the 

transportation of hazardous materials, including the operation, maintenance, and spill response planning 

of US natural gas and hazardous liquid transportation pipelines. The PIPES Act reauthorizes PHMSA for 

four additional years (until 2019) and also seeks to enhance product transportation safety by improving 

communication and collaboration among PHMSA, pipeline regulators, and nonfederal stakeholders. The 

PIPES Act also expands PHMSA's authority to include underground storage of natural gas. 

BACKGROUND 

In September 2015, funding for PHMSA's authority under the Pipeline Safety Act expired, thereby 

necessitating congressional action that would reauthorize funding for PHMSA's operations. At the time, 

several mandates that Congress issued to PHMSA in the 2011 Pipeline Safety, Regulatory Certainty, and Job 

Creation Act had yet to be addressed, and events preceding expiration of PHMSA's funding authorization 

indicated that Congress might consider imposing new directives on PHMSA designed to ensure that it 

fulfilled its statutory role. Between June 9 and July 7, 2015, (i) the US House of Representatives passed 

legislation containing funds specifically reserved for PHMSA to use to address long overdue mandates, (ii) 

members of the House and US Senate requested oversight hearings into PHMSA's reauthorization and 

requested information from PHMSA officials concerning the status of overdue gas and hazardous liquid 

safety rules, and (iii) the House Subcommittee on Energy and Power held a pipeline safety hearing to 

discuss PHMSA's progress in implementing reforms required in the 2011 legislation. 

In addition, several incidents involving the transport and storage of products received widespread 

attention and became subject to public debate while Congress was simultaneously considering new 

funding for PHMSA following the September 2015 expiration. 



PIPES ACT 

The PIPES Act represents financial reauthorization for PHMSA to enable PHMSA to continue operating 

while also expanding its authority and requiring it to comply with several new directives. The PIPES Act 

contains several policy initiatives implemented through directives to PHMSA in addition to the 

congressional funding reauthorization. 

First, the PIPES Act seeks to reduce or eliminate the need for congressional information requests or 

oversight hearings by requiring that PHMSA provide certain congressional committees with updates 

concerning rulemaking timelines, constraints affecting the rulemaking process, and any other details 

affecting the progress of the rulemaking process with respect to outstanding regulations. 

Second, under the PIPES Act, PHMSA is required to comply with various directives that are either new or 

were unaddressed following the 2011 Pipeline Safety, Regulatory Certainty, and Job Creation Act. Key 

mandates include the following: 

Section 60141 of the PIPES Act specifically directs PHMSA to issue minimum safety standards for 

underground natural gas storage facilities within two years of the PIPES Act's enactment date. The PIPES 

Act provides that an entity operating a facility subject to those standards may be assessed a user fee on 

an annual basis, to be deposited into an underground storage facility safety fund. 

PHMSA is required to create a research and development program for pipeline facility integrity that 

permits collaborative research and development projects between the PHMSA and nonfederal entities. 

PHMSA must convene a working group to consider the development of a voluntary no-fault 

information-sharing system to encourage collaborative efforts to improve inspection information 

feedback and information sharing regarding natural gas transmission and hazardous liquid pipeline 

integrity risk analysis. 

PHMSA must establish a database that will improve communication and collaboration between 

PHMSA and pipeline regulators. 

Third, the PIPES Act mandates that PHMSA establish a task force composed of one representative from 

each of the US Department of Transportation, US Department of Health and Human Services, US 

Environmental Protection Agency, US Department of Interior, US Department of Commerce, and the Federal 

Energy Regulatory Commission. The task force must submit a report to various congressional committees 

that includes, among other information, an analysis of factors concerning natural gas storage leaks, 

mitigation measures to stop such leaks, and an assessment on a leak's effect on the environment, wholesale 

and electricity prices, and reliability of the bulk-power system. 

With respect to funding, the PIPES Act substantially increases PHMSA's funding and authorizes the 

allocation of between $124 million and $134 million for fiscal years 2016 through 2019. In addition, the 

PIPES Act authorizes operational expenses that exceed $20 million in each fiscal year between 2016 and 

2019 and earmarks certain funding for stated purposes, such as making grants (approximately $8 million 

per fiscal year) or carrying out a new mandate concerning underground natural gas storage facilities 

(approximately $8 million, as discussed further below). 

IMPLICATIONS 

The PIPES Act is a clear effort by Congress to expand and strengthen PHMSA's oversight authority and put 



in place measures that enable PHMSA to provide timely information about the status of its efforts required 

by federal statute. The PIPES Act's provisions that require PHMSA to create minimum standards for 

underground natural gas storage are particularly instructive because they reflect congressional concern for 

the number and magnitude of transportation (and storage) incidents that have occurred in recent years. 

In March 2016, PHMSA itself reacted to these incidents when it addressed a 2011 congressional directive 

by issuing a Notice of Proposed Rulemaking that proposed significant, far-reaching changes to natural gas 

pipeline safety regulations. Among the many reforms PHMSA proposed, it proposed to (i) regulate 

pipelines constructed prior to 1970, which PHMSA had previously exempted; (ii) impose additional 

requirements for regulated pipelines; (iii) implement several nonintegrity management-related changes, 

including adding requirements for monitoring gas quality, mitigating internal corrosion, and creating 

external corrosion management programs; and (iv) fundamentally alter its gas-gathering regulatory 

scheme so that previously unregulated pipelines (such as gathering lines) would potentially be subject to 

PHMSA regulation. But PHMSA's authority in these endeavors was limited—Congress has resolved much 

of that limitation with this new legislation. 

Thus, going forward, we expect that PHMSA will continue to assert a more active role concerning pipeline 

and hazardous material transportation (and now storage, as well) oversight. In turn, PHMSA's regulations 

are now relevant to some industry participants that previously were not subject to PHMSA's authority. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Washington, DC 

Kirstin E. Gibbs 

Levi McAllister 

Serge Agbre 

Pittsburgh 

Kenneth S. Komoroski 

Houston 

David S. Asmus 

[1] Protecting our Infrastructure of Pipelines Enhancing Safety Act of 2016, 5.2276 (2016). 
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LAWF LASH 

REMINDER: FCC ACCESSIBILITY 
REPORTING REQUIREMENTS DUE APRIL 1 
March 21, 2016 

AUTHORS AND CONTACTS 
Andrew D. Lipman, Ronald W. Del Sesto, Jr. 

The deadline applies to all service providers and equipment manufacturers subject to section 255, 716, or 

718 of the Communications Act. 

Service providers and equipment manufacturers subject to section 255, 716, or 718 of the Communications 

Act must maintain records of their efforts to implement accessibility requirements. These entities must file 

their annual recordkeeping certifications and required contact information by April 1, 2016, in the 

Recordkeeping Compliance Certification and Contact Information Registry (RCCCI Registry). Under section 

717 of the Communications Act, covered entities must complete, submit, and maintain the following three 

pieces of information in the RCCCI Registry: 

(1) annual recordkeeping compliance certifications, 

(2) current contact information for consumers, and 

(3) current US agent for service contact information. 

Although the section 255 obligation is now in effect for broadband Internet access service providers, 

registry requirements will not be enforced against these providers at this time, although some may be 

subject to these requirements by virtue of offering advanced communications services. 

BACKGROUND 

Section 255 of the Communications Act requires telecommunications service providers and equipment 

manufacturers to ensure that their services and equipment are accessible to individuals with disabilities, if 

readily achievable. In 2007, the Federal Communications Commission (FCC) adopted rules to extend these 

accessibility obligations to interconnected voice over Internet protocol service providers and equipment 

manufacturers. 

The Twenty-First Century Communications and Video Accessibility Act of 2010 added additional 

accessibility obligations, including sections 716 and 718. Section 716 requires providers of advanced 

communications services and manufacturers of equipment used for those services to ensure that such 

services and equipment are accessible to and usable by individuals with disabilities, unless doing so is not 



achievable. 

Section 718 requires manufacturers of telephones used with public mobile services and providers of mobile 

service to ensure  that the functions of the Internet browser they include or arrange to be included in such 

telephones are accessible to and usable by individuals who are blind or have a visual impairment, unless 

doing so is not achievable. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the  following  Morgan Lewis lawyers: 

Washington, DC 

Andrew D. Lipman 

Ronald W. Del Sesto, Jr. 
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LAWFLASH 

SEC REPROPOSES RULES FOR RESOURCE 
EXTRACTION ISSUERS 
January 04, 2016 

AUTHORS AND CONTACTS 
Amy I. Pandit, Celia A. Soehner 

The Proposed Rules call for enhanced disclosures by companies in the oil, natural gas, and mining 

industries. 

On December 11, the Securities and Exchange Commission (SEC or the Commission) reproposed rules (the 

Proposed Rules) [1] that would require certain publicly traded oil, natural gas, and mining companies to 

provide disclosure relating to payments made to US federal and foreign governments for the commercial 

development of oil, natural gas, or minerals. 

BACKGROUND 

The resource extraction disclosure rules were proposed pursuant to section 1504 of the Dodd-Frank Wall 

Street Reform and Consumer Protection Act, which added section 13(q) of the Exchange Act. Section 1504 

directs the Commission to issue rules requiring resource extraction issuers to include in an annual report 

information relating to any payment made by an issuer, a subsidiary of an issuer, or an entity under the 

control of an issuer to the US federal government or a foreign government in connection with the 

commercial development of oil, natural gas, or minerals. 

DESCRIPTION OF PROPOSED RULES 

Definitions of Key Terms 

Understanding the terms used in the Proposed Rules is important for issuers to determine if and the extent 

to which the rules and related disclosures will apply to them. 

Resource Extraction Issuer: The Proposed Rules would apply to any issuer that (i) is required to file an 

annual report with the Commission pursuant to section 13 or section 15(d) of the Exchange Act (i.e., 

issuers that file annual reports on Forms 10-K, 20-F, and 40-F) and (ii) engages in the commercial 

development of oil, natural gas, or minerals. Resource extraction issuers also must disclose payments 

made by a subsidiary or other controlled entity (as determined by reference to the financial 

consolidation principles used by an issuer in its audited financial statements).2j If a resource extraction 

issuer is controlled by another resource extraction issuer that has filed a Form SD disclosing the 



required information for the controlled entity, the controlled entity would not be required to file 

separate disclosure. In such circumstances, the controlled entity must file a notice on Form SD 

indicating that the controlling entity filed the required disclosure, identifying the controlling entity, and 

the date of the filed disclosure. Additionally, the controlling entity must note that it is filing the required 

disclosure for a controlled entity and must identify the controlled entity on its Form SD filing. 

Commercial Deve1001-nent of Oil, Natural Gas. or Minerals: "Commercial development of oil, natural gas, 

or minerals" means the exploration, extraction,alprocessingLil and exportjE of oil, natural gas, or 

minerals or acquiring a license for any such activity. 

The Proposed Rules expressly state that commercial development of oil, natural gas, or 

minerals is not intended to capture activities that are ancillary or preparatory to such 

commercial development. Accordingly, the Commission would not consider an issuer that 

provides only services that support the exploration, extraction, processing, or export of 

such resources to be "resource extraction issuers," such as an issuer that manufactures 

drill bits or provides hardware to help companies explore and extract. Similarly, an issuer 

engaged by an operator to provide hydraulic fracturing or drilling services, thus enabling 

the operator to extract the resources, would not be considered a "resource extraction 

issuer."[6] 

Types of Payments: "Payment" means an amount that (i) is made to further the commercial development 

of oil, natural gas, or minerals; (ii) is "not de minimis"; and (iii) is one or more of the following—taxes,M 

royalties, fees,jJ production entitlements,Di bonusesf 101 dividends, and payments for infrastructure 

improvements.LILA "not de minimis" payment is one that equals or exceeds $100,000 (or its 

equivalent in an issuer's reporting currency) during the fiscal year covered by Form SD, whether made as 

a single payment or in a series of related payments. 

Payment Disclosure at a Protect Level: The Proposed Rules would require payment disclosure on a 

project-level basis. "Project" means operational activities governed by a single contract, license, lease, 

concession, or similar legal agreement, which form the basis for payment liabilities with a government. 

Agreements that are both operationally and geographically interconnected may be treated by the 

resource extraction issuer as a single project. 

Disclosure Scheme 

The Proposed Rules would require resource extraction issuers to file an annual report on Form SD with the 

Commission and include as an exhibit to the Form information relating to any payment made during the 

fiscal year covered by the annual report by the resource extraction issuer to the US federal government or 

foreign government (including foreign subnational governments, such as the government of a state, 

province, country, district, municipality, or territory) 12 for the commercial development of oil, natural gas, 

or minerals that are "not de minimis." The resource extraction issuer would be required to provide a 

statement in the body of Form SD that the specified payment disclosure required by Form SD is included in 

the exhibit. 

Scope of Disclosure 

The proposed rules would require the following information in the exhibit to Form SD, which would have to 

be presented in the eXtensible Business Reporting Language (an electronic format): 

The type and total amount of such payments made for each project of the resource extraction issuer 

relating to the commercial development of oil, natural gas, or minerals 



The type and total amount of such payments for all projects made to each government 

The total amounts of the payments by specific type of payment category (e.g., taxes, royalties, etc.) 

The currencyfill used to make the payments 

'; The financial period in which the payments were made 

The business segment of the resource extraction issuer that made the payments 

The governments that received the payments, and the country in which the applicable government is 

located 

The project of the resource extraction issuer to which the payments relate 

The particular resource that is the subject of commercial development 

The project's subnational geographic location 

A resource extraction issuer may satisfy the above-described disclosure obligations by including 

as an exhibit to Form SD a report that complies with the reporting requirements of any alternative 

reporting regime deemed by the Commission to be substantially similar to the reporting 

requirements of Rule 13q-1 of the Exchange Act if the issuer states in the body of Form SD that it is 

relying on this provision and identifies the alternative reporting scheme for which the report was 

prepared. The resource extraction issuer would further have to state that the payment disclosure 

required by Form SD is included in an exhibit to the Form and state where the report originally was 

filed.[14] 

Proposed Timeframe for Compliance 

Form SD would need to be filed with the Commission within 150 days of the resource extraction issuer's 

fiscal year end. The requirement would take effect for fiscal years ending no earlier than one year after the 

adopted rules' effective date. For example, if the effective date is June 17, 2016, a resource extraction issuer 

with a fiscal year end of December 31 would be required to file Form SD within 150 days of December 31, 

2017. 

Comment Period 

Initial comments on the Proposed Rules are due January 25, 2016, with reply comments (which may 

respond only to issues raised during the initial comment period) due on February 16, 2016. 

EXEMPTIONS 

The proposing release indicates that the Commission may use its existing authority under the Exchange 

Act to provide exemptive relief from the rules' requirements "at the request of a resource extraction issuer, if 

and when warranted." However, the proposed rules do not provide for bright-line exemptions. 

CONCLUSION 

As stated in the Proposed Rules, the rules aim to improve transparency "to help combat global corruption 

and empower citizens of resource-rich countries to hold their governments accountable for the wealth 



generated by those resources." The Proposed Rules also follow suit with respect to disclosure regimes that 

already have been implemented in other countries. However, as with the conflict minerals rules, the 

implementation of this new disclosure regime will surely contribute to the ever-increasing regulatory 

burden on issuers. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Boston 

Michael K. Barron 

Michael A. Conza 

William S. Perkins 

London 

Tom Cartwright 

Timothy J. Corbett 

Los Angeles 

John F Hartigan 

Roger H. Lustberg 

Ingrid A. Myers 

Moscow/London 

Carter Brod 

New York 

Stephen P. Farrell 

Thomas P. Giblin, Jr. 

John T. Hood 

Christopher T. Jensen 

Howard A. Kenny 

Finnbarr D. Murphy 

David W. Pollak 

Kimberly M. Reisler 

Eric Tajcher 

Philadelphia 

Jeffrey P. Bodle 

Justin W. Chairman 

Andrew Hamilton 

James W. McKenzie, Jr 

Alan Singer 

Joanne R. Soslow 

Pittsburgh 

Marlee S. Myers 



Amy I. Pandit 

Kimberly A. Taylor 

Princeton 

Steven M. Cohen 

Kevin M. Grant 

Emilio Ragosa 

San Francisco 

Scott D. Karchmer 

Benjamin H. Pensak 

Silicon Valley 

James C. Chapman 

Thomas W. Kellerman 

Albert Lung 

E. John Park 

Singapore 

Bernard Lui 

Joo Khin Ng 

Kim Seng Lo 

Washington, DC 

Rani Doyle 

Keith E. Gottfried 

Linda L. Griggs 

Andrew M. Ray 

David A. Sirignano 

George G. Yearsich 

[1]. Rule 13q-1 of the Securities Exchange Act of 1934, as amended (the Exchange Act), was initially adopted 

by the SEC on August 22, 2012, but it was subsequently vacated by the US District Court for the District of 

Columbia in 2013. In September 2015, a federal judge ruled that the SEC had "unlawfully withheld" agency 

action, stating that the "SEC is now more than four years past the deadline set by Congress for the 

promulgation of the final rule" and requiring that the SEC file an expedited schedule to finalize the rule 

within 30 days of the decision. Read the Reproposed Rules. 

[2]. "Control" means that the resource extraction issuer consolidates the entity or proportionately 

consolidates an interest in an entity or operation under the accounting principles applicable to the 

financial statements included in the resource extraction issuer's periodic reports filed pursuant to the 

Exchange Act (i.e., under generally accepted accounting principles in the United States (US GAAP) or 

International Financial Reporting Standards as issued by the International Accounting Standards Board 

(IFRS), but not both). A foreign private issuer that prepares financial statements according to a 

comprehensive set of accounting principles, other than US GAAP or IFRS, and files with the Commission 

reconciliation to US GAAP must determine control using US GAAP. 



[3]. The Proposed Rules define "extraction" to mean the production of oil and natural gas as well as the 

extraction of minerals. 

[4]. The Proposed Rules provide that "processing" includes, but is not limited to, midstream activities, such 

as processing gas to remove liquid hydrocarbons, removing impurities from natural gas prior to its 

transport through a pipeline, and upgrading bitumen and heavy oil through the earlier of the point at which 

oil, natural gas, or gas liquids (natural or synthetic) are either sold to an unrelated third party or delivered 

to a main pipeline, a common carrier, or a marine terminal. "Processing" would also include crushing and 

processing raw ore prior to the smelting phase. However, the Proposed Rules state that processing should 

not include the downstream activities of refining and smelting. 

[5]. The Proposed Rules define "export" to mean the movement of a resource across an international border 

from the host country to another country by a company with an ownership interest in the resource. Cross-

border transportation activities by an issuer that functions solely as a service provider, with no ownership 

interest in the resource being transported, would not be considered to be export. 

[6]. However, where a service provider makes a payment to a government on behalf of a resource extraction 

issuer that meets the definition of "payment" under the Proposed Rules, the resource extraction issuer 

would be required to disclose such payments. 

[7]. The Proposed Rules clarify that "taxes" include those levied on corporate profits, corporate income, and 

production, but companies would not be required to disclose payments for taxes levied on consumption, 

such as value-added taxes, personal income taxes, or sales taxes. The Proposed Rules provide that issuers 

may disclose certain tax payments at the entity level rather than the project level. 

[8]. The Proposed Rules define "fees" to include rental fees, entry fees, and concession fees. 

[9] For in-kind payments, the Proposed Rules specify that issuers may report them at cost, or if cost is not 

determinable, fair market value, and provide a brief description of how the monetary value was calculated. 

[10]. The Proposed Rules define "bonuses" to include signature, discovery, and production bonuses. 

[11]. The Proposed Rules do not require a resource extraction issuer to disclose social or community 

payments, such as payments to build a hospital or school, because it is unclear whether these types of 

payments are part of the commonly recognized revenue stream. 

[12]. The Proposed Rules clarify that "foreign government" includes companies owned by a foreign 

government that are at least majority-owned by such foreign government. 

[13]. If an issuer has made payments in currencies other than US dollars or its reporting currency, it may 

choose to calculate the current conversion between the currency in which the payment was made and US 

dollars or the issuer's reporting currency, as applicable, in one of three ways: (i) by translating the expenses 

at the exchange rate existing at the time that the payment is made, (ii) using a weighted average of the 

exchange rates during the period, or (iii) based on the exchange rate as of the issuer's fiscal year end. A 

resource extraction issuer must disclose the method used to calculate the currency conversion. 

[14]. This accommodation reflects the Commission's acknowledgement of recent developments in the 

European Union and Canada as well as the developments with the US Extractive Industries Transparency 

Initiative. 
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LAWFLASH 

THE 60-DAY RULE IS FINAL: ASSESSING 
YOUR ORGANIZATION'S SAFEGUARDS 
February 17, 2016 

AUTHORS AND CONTACTS 
Howard J. Young, Albert W. Shay, Andrew Ruskin, Jacob J. Harper 

Follow these tips to ensure compliance in the wake of the new 60-Day Rule. 

On February 12, the CMS finalized the 60-Day Overpayment Report and Refund rule (60-Day Rule) for 

Medicare Parts A and B. This long-awaited rule clarifies the requirements of section 1128J(d) of the Social 

Security Act (SSA) and requires providers to report and refund overpayments within 60 days of 

"identification." View the full text of the final rule. 

In the wake of the final rule, many Medicare stakeholders are assessing their compliance and monitoring 

activities and implementing enhanced processes. Consider the following five tips as your organization 

seeks to reduce its exposure: 

Implement a "proactive" approach to auditing and overpayment detection. Among the 
most far-reaching aspects of the 60-Day Rule is that providers could be liable for failing to exercise 

"reasonable diligence," which includes proactive compliance activities. Providers must examine their 

current processes for overpayment detection (if they exist) and assess whether the government would 
consider them "reasonable." Is quarterly auditing of 30 claims for a 500-bed hospital sufficient? What 

about 100 claims or 500 claims? The 60-Day Rule, despite claims of a bright-line test, is anything but; 

much of the analysis relies on fact-specific determinations. To that end, choosing self-audit priorities 

based on risk stratification and other advanced auditing techniques will put your organization in a 

better position to detect and address overpayments to meet this "reasonable diligence" standard. 

Develop an organizationwide summary of disputes with various authorities. Most 
providers regularly interact with various Medicare contractors, whether through cost reconciliation, 

CERT audits, RAC claims reviews, or questions addressed to the MAC. CMS is clear that these 

interactions can (and often do) result in "credible information," which may require your organization to 

delve further into a particular issue. This includes determining not just if the contractor is correct but 
also whether th6 issue affects other claims and time periods. Thus, developing an organizational 

summary of the various disputes that an organization has had with Medicare contractors will help 

ensure that the potential areas the organization is on notice of are properly addressed. 

Train all employees on prompt reporting of potential overpayments. The 60-Day Rule 
attributes knowledge of overpayments to any person in an organization, regardless of his or her job 
responsibilities or seniority level. Consequently, CMS perceives the organization to receive "credible 

information" of an overpayment on the day that any employee or agent receives such information. 



Training staff, particularly those responsible for billing and revenue management, on reporting 

mechanisms and monitoring processes will be increasingly important going forward. Providers should 

also assess whether their current grounds for disciplinary action include failure to promptly report 

known or potential overpayments to management and whether providers in fact discipline employees on 

these grounds. 

Assess what the provider reasonably believes to be "reconciled" on the cost report. 

SSA 1128J(d) requires reporting and repayment of overpayments within the later of 60 days or the date 

that the corresponding cost report is due. Thus, it is important from a timing perspective for providers 

to make a well-reasoned and consistent judgment about which claims are subject to "applicable 

reconciliation" on the cost report and which are not. 

Document, document, document. Nearly every feature of healthcare operations now requires 

diligent and clear supporting documentation. The 60-Day Rule's requirements are no different. At the 

broadest level, providers should develop standard operating procedures to guide overpayment 

monitoring activities and the process for investigation once a potential overpayment has been 

uncovered. From there, providers should develop and follow audit and investigation protocols. Finally, 

documenting the steps that a provider has taken, is currently taking, and plans to take to identify and 

quantify an overpayment will be important to demonstrate "reasonable diligence" for purposes of the 

60-Day Rule. 

The 60-Day Rule has many facets that providers should quickly get a handle on. To assist in those efforts, we 

are hosting a webinar on practical implications of the 60-Day Rule on February 23, 2016 from 1:00 to 2:00 

p.m. eastern time. Learn more about the webinar and register. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Washington, DC 

Howard J. Young 

Albert W. Shay 

Andrew Ruskin 

Jacob J. Harper 
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The final rule has implications for plan sponsors and may impact certain relationships with service 

providers. 

On April 6, after a long (and some might say tortured) process, the US Department of Labor (DOL) issued a 

final rule revising the definition of who is considered a fiduciary under the Employee Retirement Income 

Security Act of 1974, as amended (ERISA) and Section 4975 of the Internal Revenue Code (the Code) by 

virtue of providing investment advice to covered plans and accounts. The final rule is the culmination of a 

nearly seven-year undertaking by the DOL and US President Barack Obama's administration to expand the 

universe of retirement plan advisers who are subject to the fiduciary standards of ERISA and the prohibited 

transaction provisions of Section 4975 of the Code. 

The final rule will have a significant impact on the financial services community and will affect how many 

retirement plans receive investment advice from financial services institutions. While the rule's most 

dramatic effects are likely to be on IRAs and their investment providers, ERISA plan fiduciaries need to be 

cognizant of the provisions directed towards them and the actions they will need to take given the sea 

change in this area. 

DEFINITION OF "INVESTMENT ADVICE" AND "RECOMMENDATION" 

The final rule will expand significantly on who is considered an investment advice fiduciary under ERISA 

and Section 4975 of the Code. Specifically, under the current DOL regulations (adopted more than 40 years 

ago), an adviser would only be considered a fiduciary if the advice arrangement meets a five-part test 

focused on, among other things, the advice being ongoing in nature, specifically directed to the plan 

recipient, and pursuant to a mutual understanding of the nature of the relationship.[1] At the time the 

original changes were proposed in 2010, the DOL expressed the view that this regulation allowed many 

financial professionals to avoid fiduciary status by drafting their contracts specifically to rebut a 

conclusion that there was a mutual understanding or that the advice was ongoing in nature. The final rule 



attempts to address this perceived evasion of ERISA's coverage. 

Under the new definition, a person will be considered to provide investment advice to a plan or IRA (or their 

respective participants, beneficiaries, fiduciaries, or owners) if he or she provides either 

a recommendation as to the advisability of acquiring, holding, disposing of, or exchanging securities or 

other investment property, or a recommendation as to how securities or other investment property 

should be invested after the securities or other investment property are rolled over, transferred, or 

distributed from the plan or IRA; or 

a recommendation as to the management of securities or other investment property, including, among 
other things, recommendations on investment policies or strategies; portfolio composition; selection of 

other persons to provide investment advice or investment management services; selection of 

investment account arrangements (e.g., brokerage versus advisory); or recommendations with respect to 
rollovers, transfers, or distributions from a plan or IRA, including whether, in what amount, in what form, 

and to what destination such a rollover, transfer, or distribution should be made.[2] 

Further, the above-described recommendation types must be made by a person who either directly or 

indirectly 

represents or acknowledges that he or she is acting as a fiduciary within the meaning of ERISA or the 

Code; 
renders the advice pursuant to a written or verbal agreement, arrangement, or understanding that the 

advice is based on the particular investment needs of the advice recipient; or 

directs the advice to a specific advice recipient or recipients regarding the advisability of a particular 

investment or management decision with respect to securities or other investment property of the plan 

or IRA. 

Notably, this definition removes the requirements that the arrangement be ongoing in nature and/or 

pursuant to a mutual understanding. As such, it may be more difficult for financial service providers to use 

disclaimers to avoid fiduciary status. Additionally, the final rule will now specifically treat advice related to 

rollovers and distributions from plan accounts as fiduciary in nature. This is a reversal of the DOL's prior 

position as outlined in the Deseret advisory opinion, where the DOL opined that such advice would not, in 

itself, render the adviser a fiduciary under ERISA or Section 4975 of the Code.[3] 

ACTIVITIES NOT CONSIDERED A "RECOMMENDATION" 

Given the broad definition of what constitutes a "recommendation" for purposes of the final rule, the DOL 

clarifies that the following types of specified activities will not be considered recommendations: 

Limited assistance provided by platform providers to plan fiduciaries (but not to plan or IRA 

participants, beneficiaries, or owners) regarding the selection and monitoring of plan investments. 

Generally, this guidance must not be individualized, and the provider must disclose any financial 

interest in any specified alternatives provided. This exclusion will be particularly important for plan 

fiduciaries who rely on their recordkeepers to assist them in the selection and monitoring of the plan 
investments. Plan fiduciaries should consider whether such recordkeepers are, or should be, fiduciaries 

under the new rule given the roles that they play for the plan. 

General communications that a reasonable person would not consider an investment 

recommendation—such as general circulation newsletters, public talk shows, news reports, and 

marketing materials. Plan fiduciaries who disseminate these types of generalized materials to plan 



participants will need to be careful that they do not comment on or otherwise cause these types of 

materials to subject the dissemination to fiduciary review. 

With respect to investment education, the DOL has long advised that such materials would not be 

considered fiduciary advice. Determining whether these materials cross the line to advice has always 

been, and continues to be, a difficult endeavor. The final rule incorporates much of the prior guidance on 

investment education. This exclusion from the definition of a recommendation is described more fully 

below. 

ACTIVITIES NOT GIVING RISE TO FIDUCIARY STATUS 

Additionally, the DOL created certain additional exceptions that will not be treated as investment advice 

where the person does not represent or acknowledge that it is a fiduciary: 

1. Independent Fiduciary Exception. The final rule creates an exception for communications with 

sophisticated investors that are presumed to know that a financial professional may not be acting in 

their best interests and to be able to distinguish between a financial professional selling a product and 

providing investment advice. The list of such sophisticated professionals includes 

banks, 

insurance companies, 

certain registered investment advisers, 

broker-dealers registered with the US Securities and Exchange Commission (SEC), 

and 

independent plan fiduciaries with at least $50 million under their management or 

control. 

The financial professional transacting with these sophisticated fiduciaries must know or reasonably 

believe that the independent fiduciary is capable of evaluating investment decisions of the type involved 

in the transaction. Further, the "seller" must disclose any known conflicts and its financial interest in the 

transaction. Finally, the adviser may not receive a fee directly from the plan for providing advice in 

connection with the transaction or otherwise represent that it is a fiduciary of the plan in connection 

with the transaction. The Independent Fiduciary Exception, therefore, allows the adviser to receive fees in 

connection with products it sells to a plan provided that a fiduciary with financial expertise is making 

the decision on behalf of the plan to purchase a product. Notably, the exception does not apply advice 

that may be provided in the course of selling a product to IRA owners and/or individual plan 

participants. 

2. Swap Transactions. There is an exception, similar to the Independent Fiduciary Exception, for advice 

given by counterparties in connection with various swaps and derivatives transactions. Like the 

Independent Fiduciary Exception, there must be a fiduciary independent of the counterparty 

representing the plan; however, this fiduciary does not need to meet the financial expertise requirements. 

To rely on this exception, the counterparty must receive a written representation from the plan fiduciary 

that the counterparty is not a fiduciary to the plan for purposes of the transaction. 

3. Employees. If certain conditions are met, employees of plan sponsors or their affiliates may provide 

limited investment advice to plan fiduciaries or to participants without such advice becoming subject to 

ERISA. For an employee who provides advice to plan fiduciaries, the principal condition is that the 

employee may not receive any compensation for the advice (beyond the employee's normal 



compensation for plan sponsor work). For an employee who provides advice to plan participants, the 

employee's job responsibilities may not involve the provision of investment advice or investment 

recommendations, the employee may not be registered or licensed under federal or state securities or 

insurance laws, the employee's advice may not require registration or licensing under such laws, and the 

employee may not receive any direct or indirect fee or other compensation in connection with the advice 

beyond the employee's normal compensation for work performed for the employer. Accordingly, great 

care should be taken by plan sponsors to ensure that their in-house treasury, human resources, and 

other investment staff can qualify for these exceptions. 

THE BEST INTEREST CONTRACT EXEMPTION 

Even with the exceptions described above, the final rule will cause many service providers to be deemed 

fiduciaries under ERISA and Section 4975 of the Code. For ERISA covered plans, this means that the service 

provider would be subject to, among other things, the standards of care and loyalty found in Section 404 of 

ERISA and the prohibited transaction rules set forth in Section 406 of ERISA. Advisers to IRAs would 

become subject to the prohibited transaction rules set forth in Section 4975 of the Code. The application of 

these provisions to many advisers could cause common compensation and sales practices to result in 

prohibited transactions under ERISA and/or the Code if the advice provided leads to additional 

compensation to the adviser.[4] Accordingly, the DOL simultaneously issued a series of exemptions that 

the DOL believes will allow many common fee arrangements to continue if the terms of the exemptions are 

met. The most far-reaching exemption is the Best Interest Contract (BIC) exemption. Additionally, many 

commonly used existing exemptions have been modified to include some of the concepts contained in the 

BIC exemption. 

Generally, the BIC exemption requires that a fiduciary adviser's financial institution enter into a client 

contract whereby it agrees to act in the "best interest" of the client. The financial institution overseeing the 

relationship is required, among other things, to 

acknowledge its fiduciary status; 

give advice that is in the retirement investor's best interests; 

charge no more than "reasonable compensation"; 

avoid misleading statements about investments, compensation, and conflicts of interest; 

implement policies and procedures designed to avoid breaches of the impartial conduct standards; 

avoid providing incentives for advisers to act counter to the customer's best interests; and 

accurately disclose the fees, compensation, and conflicts associated with any recommendation. 

The BIC exemption also contains a streamlined exemption for level fee arrangements under which the 

adviser's compensation is not affected by the differing investments chosen. 

Given the administrative complexities associated with the BIC exemption, it remains to be seen how 

financial services firms will need or want to revise their existing practices to comply with the final rule. 

SPECIAL CONSIDERATIONS FOR INVESTMENT EDUCATION 

As noted above, one area of import for plan sponsors is providing investment education to plan 

participants. The final rule makes it clear that there is a fine line between providing non-fiduciary education 

and providing fiduciary advice. Importantly, if communications are viewed as education, the content will 

not be subject to the fiduciary standards—regardless of who provides the information, how often it is 



shared, or the manner in which it is provided. The final rule incorporates much of the DOL's prior guidance 

in setting forth this distinction. 

As described in the final rule, "investment education" includes 

information and materials that, without reference to the appropriateness of any individual investment 

alternative or any individual benefit distribution option or a particular plan participant or beneficiary, 

describe the terms, features, or operation of the plan; 

general financial, investment, and retirement information that does not address specific investment 
products, specific plan investment alternatives, or distribution options; 

certain asset allocation models for hypothetical scenarios; and 

interactive investment materials, (e.g., questionnaires, worksheets, software, and similar materials) that 

enable a participant to estimate future retirement income. 

In a change from the proposal, and consistent with prior guidance, the DOL has stated that asset allocation 

models and interactive investment materials provided to plan participants may include specific 

investments and still be considered educational materials if 

the investment is a designated investment alternative under the plan selected and monitored by a plan 

fiduciary; 

the models and interactive materials identify all other designated investment alternatives available 

under the plan that have similar risk and return characteristics, if any; and 

the asset allocation models and interactive investment materials include a disclosure that advises 

participants where to obtain additional information on the included investments. 

This should be helpful for sponsors that wish to offer participant education tools that can guide 

participants to investment options identified through the asset allocation model or interactive material, 

rather than having to identify the asset classes generically and leave it to participants to identify the 

options under the plan in those asset classes. Notably, this is not the case for asset allocation models and 

interactive materials for IRA owners. For IRA owners, any model or materials that identify specific 

investments will be viewed as fiduciary investment advice rather than non-fiduciary investment education. 

EFFECTIVE DATES 

The revised definition of "fiduciary investment advice" and the new and amended exemptions do not 

become "applicable" until April 10, 2017. Until then, the current definition of fiduciary investment advice 

will remain in effect. Moreover, the BIC and other new exemptions include a transition period under which 

more limited conditions will apply until January 1, 2018. 

ACTIONS AND CONSIDERATIONS 

During the next year, plan fiduciaries and sponsors will have much to do in anticipation of the new rule. In 

light of the final rule, plan sponsors and fiduciaries may wish to do the following: 

1. Review all existing advisory and sales relationships to determine which entities will be deemed 

fiduciaries under the final rule. 

2. Review existing investment educational materials provided to participants to determine whether they 



will continue to be considered non-fiduciary investment education or fiduciary investment advice. 

3. Review practices, forms, policies, and incentives related to plan rollovers—both into and out of the 

plan—to evaluate whether they trigger fiduciary obligations. 

4. Confirm that existing plan investment managers can continue to rely on any needed prohibited 

transaction exemptions that have been amended by the final rule. 

5. Consider educating plan participants about the final rule and its implications for them. 

6. Review internal plan governance to confirm that employees who provide recommendations to plan 

fiduciaries do not become fiduciaries under the final rule. 

7. Confirm that in-house employees who provide advice to participants are not being separately 
compensated for such advice and are not required to be licensed under the securities laws. 

8. Determine a timetable for any changes that may be necessary in connection with the final rule. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 
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[1] 29 CFR 2510.3-21 (1975). 

[2] The final rule utilizes what is described as an objective test to define a "recommendation" for these 

purposes. Specifically, a "recommendation means a communication that, based on its content, context, and 

presentation, would reasonably be viewed as a suggestion that the advice recipient engage in or refrain 

from taking a particular course of action." 

[3] Advisory Opinion 2005-23A (Dec. 7, 2005). 

[4] Some examples that could potentially violate the prohibited transaction rules, according to the DOL, 

depending on the specific facts and circumstances, include advising a client to (i) transfer from a lower cost 

investment to a higher cost investment; (ii) roll over his/her plan account to an IRA along with a 

recommendation of how to invest that IRA; and (iii) switch from commission-based brokerage to a 

wrapped fee arrangement. 
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If adopted as proposed, the costs to government contractors to implement changes necessary to meet the 

reporting obligations could be substantial. 

On January 20, the Department of Defense, General Services Administration, and National Aeronautics and 

Space Administration issued a proposed rule to amend the Federal Acquisition Regulation (FAR) to require 

contractors to notify the contracting officer in writing if the contractor pays a reduced price to a small 

business subcontractor or if the contractor's payment to a small business subcontractor is more than 90 

days late.[1] The proposed rule implements the requirements of section 1334 of the Small Business Jobs 

Act of 2010 and aims to further the Obama administration's goal of supporting small businesses that 

contract or provide goods or services to the government by requiring prime contractors to promptly and 

efficiently pay small business subcontractors. 

The new clause, 52.242-XX (Payment to Small Business Subcontractors) will be required in all solicitations 

and contracts containing the Small Business Subcontracting Plan clause at 52.219-9, and would cover 

acquisitions for commercial items, including acquisitions for commercial-off-the-shelf (COTS) items. 

The proposed rule adds definitions[2] for "reduced payment" and "untimely payment" to FAR 19.701 and 

52.219-9: 

"Reduced payment" means "a payment that is for less than the amount agreed upon in a subcontract in 

accordance with its terms and conditions, for supplies and services for which the Government has paid 

the prime contractor." 

"Untimely payment" means "a payment to a subcontractor that is more than 90 days past due under the 

terms and conditions of a subcontract, for supplies and services for which the Government has paid the 

prime contractor." 

Importantly, both definitions set a baseline expectation that (i) the amount or timing of the payment is set 

by the subcontract terms and conditions, and (ii) the government has paid the prime contractor for the 



supplies or services that the small business subcontractor has provided. 

The proposed rule also revises FAR 42.1502(g) to require that contracting officers record in the Federal 

Awardee Performance and Integrity Information System (FAPIIS) the identity of contractors with a history 

of three or more unjustified reduced or untimely payments to small business subcontractors under a single 

contract within a 12 month period. A contracting officer's determination of whether a reduced or untimely 

payment is "unjustified" must consider a contractor's written explanation for the reduced or untimely 

payment. 

The proposed rule estimates that the average time required for a contractor to prepare the information for 

the required report is two hours, though it is not clear whether this anticipated two hours relates to a 

one-time requirement or is the estimate for each instance identified by the contractor of a reportable 

incident. Under either reading, this two-hour estimate likely is grossly underestimated. Further, the 

two-hour estimate necessarily assumes that contractors already have a system in place that identifies every 

"first-tier subcontractor" that is a small business in their accounts payable system such that the timing and 

amount of payments to those subcontractors easily can be tracked. 

The practical reality is that many large contractors, especially those selling primarily in the commercial 

marketplace, have centralized accounts payables departments that do not have visibility into whether a 

particular supplier is a "small business subcontractor." In fact, many vendors that receive payments from a 

contractor could be supporting business units that do not sell directly to the federal government. While 

such contractors that have subcontracting plans do maintain information relating to the small business 

size status of their vendors, this information generally is maintained outside of accounts payable in a 

purchasing module, or in many cases in a different system altogether. It is often the case that this 

information cannot easily be transmitted to accounts payable or cannot be electronically transmitted at all. 

The costs to implement changes to the system so that a contractor can track the timing and amount of 

payments to its small business subcontractors could be substantial and is likely to impose a bigger burden 

on contractors than the proposed rule anticipates. 

The FAR Council noted that "the limited information currently available to the FAR Council on reporting in 

accordance with the rule's requirements suggests the burdens are not expected to be significant." The FAR 

Council specifically requests feedback on the need for and cost of retrofitting payments systems to meet 

the requirements in the rule. 

Government contractors and other interested parties are invited to submit comments on the proposed 

rule—which are due by March 21, 2016—in order to be considered in the formulation of the final rule. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

San Francisco/Dallas 

Robert J. Sherry 

Dallas/Washington, DC 

Sheila A. Armstrong 

Dallas 



Kirstin D. Dietel 

[1] 81 Fed. Reg. 3088 (Jan. 20, 2016). 

[2] 81 Fed. Reg. at 3090. 
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The final rule adds employer obligations to the STEM OPT program. 

The US Department of Homeland Security has released an advance version of its long-anticipated final rule 

that expands employment authorization for foreign students with science, technology, engineering, or 

mathematics (STEM) degrees. The rule, which will be published in the  Federal Registeron March 11 and take 

effect on May 10, 2016, will allow such students to extend their period of optional practical training (OPT) 

by an extra 24 months, for a total of 36 months of OPT employment authorization. Previously, students in 

STEM fields were allowed a total of 29 months of OPT. Foreign students with degrees in non-STEM fields 

will continue to be limited to 12 months of OPT. 

The rule also improves and increases oversight over STEM OPT extensions by, among other things, 

requiring that employers implement formal training plans, adding wage and other protections for STEM 

OPT students and US workers, and allowing extensions only to students with degrees from accredited 

schools. The rule also allows US Immigration and Customs Enforcement to conduct site visits to employers 

of STEM OPT holders to ensure that the rule's requirements are being complied with. 

Previous 17-month STEM OPT employment authorizations issued before May 10 will remain valid until 

their expirations. Starting May 10, STEM students will have a chance to apply for an additional seven 

months of OPT. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Washington, DC 

Eleanor Pelta 
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A. James Vazquez-Azpiri 



Boston 
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Tracy Evlogidis 
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DOJ's unexpected announcement further delays the much-anticipated rules regarding accessibility of 

government/public (and later private) websites, but indicates an open-mindedness to consider further 

public comment on the government's direction and accessibility issues, and provides a new public 

comment period. 

Website owners and operators have been eagerly awaiting the US Department of Justice's (DOD's) expected 

pronouncement of disability access rules for websites under the Americans with Disabilities Act (ADA). In 

a surprise announcement on April 28, however, the DOJ abruptly withdrew its Notice of Proposed 

Rulemaking (NPRM) on website accessibility under Title II of the ADA, which applies to state and local 

government entities. The DOJ also issued a Supplemental Advance Notice of Proposed Rulemaking 

(SANPRM) to solicit public comments on what the Title II website accessibility regulations should 

contain. The DOJ's actions mean that public entities (as well as private entities hoping to get a sense of 

what the Title III website accessibility regulations might require) will have to wait longer for the promised 

guidance. Significantly, however, this delay provides public and private entities an opportunity to offer their 

input. 

Under the NPRM, the comment period for final regulations was set to end in April 2016, but the recently 

issued SANPRM starts the comment process anew. While the wait for final rules has been extended, the 

picture of what the rules will include is becoming clearer. The public comments that the DOJ is 

soliciting—such as on the technical requirements for websites and the costs and benefits of particular 

proposals—will be used to fashion proposed regulations for a new NPRM as a prelude to issuing final 

regulations, which should provide a good picture of what the NPRM will look like for private entities that 

are "public accommodations" under the ADA. 

In its SANPRM, the DOJ seeks comments on the following proposals and issues, among others: 

Definition of "Web content." The DOJ is considering having its rule apply to all "Web content" 

regardless of whether it "is viewed on desktop computers, notebook computers, smart phones, or other 

mobile devices." The DOJ is also considering a broad definition of "Web content" to include all 

"[i]nformation and sensory experience ... that is communicated to the user by a Web browser or other 



software!' 

Applicable standards. The DOJ "is considering proposing Web Content Accessibility Guidelines 

(WCAG) 2.0 Level AA as the accessibility standard that would apply to Web sites and Web content of 

[T]itle II entities." 

Timeframe for compliance. The DOJ is considering requiring public entities to make their websites 

compliant with WCAG 2.0 Level AA within "two years from the publication of this rule in final form." 

The proposal makes an exception for Success Criterion 1.2.4 on live-audio content in synchronized 

media, for which the DOJ is considering allowing three years to comply due to the technical difficulties 

involved. The proposal also creates an exception, similar to other provisions in the ADA, for when 

compliance "would result in a fundamental alteration in the nature of a service, program, or activity or in 

undue financial and administrative burdens." 

Potential exceptions to Web access requirements. The DOJ is considering exceptions for "(1) 

archived Web content; (2) certain preexisting conventional electronic documents; (3) third-party Web 

content linked from a public entity's Web site; and (4) certain Web content posted by third parties on a 

public entity's Web site." 

Conforming alternate versions. The DOJ is considering allowing "conforming alternate versions" 

(e.g., a separate, accessible Web page with the same information as an inaccessible Web page) only if 

technical or legal limitations prevent making "Web content" accessible, or if they are used to provide 

access to conventional electronic documents. 

Measuring compliance. The DOJ seeks comments on the effect of minor or temporary 

noncompliance, whether a certain percentage of "Web content" must be accessible, whether there is an 

acceptable level of noncompliance, and whether there are circumstances under which Web accessibility 

errors do not pose barriers to access. 

Mobile application accessibility. The DOJ asks whether the rule should address mobile 

application accessibility and, if so, what standards should be adopted. 

Costs and benefits of the rule. The DOJ will consider, on the one hand, the benefits to people with 

disabilities, the benefits of Web usage, the benefits of the WCAG 2.0 Level AA, the benefits to other 

individuals and entities, and time-saving benefits; and, on the other hand, the methods of compliance 

(e.g., whether to remediate an existing website or create a new one), compliance costs, indirect costs like 

"down time" and regulatory familiarization and administrative costs, and public entities' resources. 

While the DOJ's SANPRM addresses the Title II public entity regulations, it will affect private entities in at 

least two ways: First, certain private entities contract with public entities, which frequently require their 

vendors to comply with the Title II rules. More broadly, the DOJ is expected to use the Title II regulations as 

a template for future Title III regulations. For this reason, private entities should consider submitting 

comments in response to the Title II SANPRM. 

Written comments must be postmarked, and electronic comments submitted, within 90 days of the 

SANPRM's publication in the Federal Register. Morgan Lewis expects to prepare comments for various 

entities. Please contact us if you would like to discuss submitting comments. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 
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The US Department of Justice has announced the creation of a one-year pilot program intended to 

encourage companies to self-report bribery violations and provide extensive cooperation in exchange for 

reduced penalties, ranging from reductions in fines to declinations. 

On April 5, the Fraud Section of the US Department of Justice (DOJ) issued its "Foreign Corrupt Practices 

Act Enforcement Plan and Guidance" (Guidance) outlining the following "three steps in [its] enhanced 

FCPA enforcement strategy": 

1. The intensification of its investigative and prosecutorial efforts by substantially increasing its FCPA 

law enforcement resources. 

2. The strengthening of its coordination with foreign law enforcement. 

3. Its implementation of an "FCPA enforcement pilot program" to encourage voluntary disclosure, 

cooperation, and remediation.M. 

While the first two steps have been championed in prior DOJ press releases and speeches, the third 

step—the creation of the FCPA enforcement pilot program—is an important development that has the 

potential to change the voluntarily disclosure calculus in connection with FCPA matters. 

The Guidance applies "to organizations that voluntarily self-disclose or cooperate in FCPA matters during 

the pilot period, even if the pilot thereafter expires."[2] 

INTENSIFICATION OF DOJ'S INVESTIGATIVE AND PROSECUTORIAL EFFORTS 

The Fraud Section plans to more than double the size of its FCPA Unit by "adding 10 more prosecutors to its 

ranks"[3]—a staffing goal that was previously announced by Assistant Attorney General for the Criminal 

Division Leslie Caldwell at an FCPA conference in November 2015.[4] The Guidance also cites the FBI's 

establishment of "three new squads of special agents devoted to FCPA investigations and prosecutions," a 

hiring initiative that was announced approximately a year ago (and detailed in our April 2015 LawFlash "FBI 

Establishes 'Dedicated International Corruption Squads' to Bust FCPA Violators"). 



STRENGTHENING OF DOJ'S COORDINATION WITH FOREIGN LAW ENFORCEMENT 

The second part of the Guidance builds on previous statements by senior DOJ leaders that they "are greatly 

aided by our foreign partners"[5] and "it is safe to say [in 2013] that we are cooperating with foreign law 

enforcement on foreign bribery cases more closely today than at any time in history."[6] 

FCPA ENFORCEMENT PILOT PROGRAM-ELIGIBILITY AND POTENTIAL BENEFITS 

The most important part of the Guidance is the Fraud Section's announcement of a one-year "FCPA 

enforcement pilot program," which provides for "mitigation credit" that takes into consideration three 

essential factors: (1) voluntary disclosure, (2) full cooperation, and (3) remediation. In cases in which the 

above three factors are met but a criminal resolution is nonetheless warranted, "mitigation credit" can 

include "up to a 50% reduction off the bottom end of the Sentencing Guidelines fine range, if a fine is 

sought" and the avoidance of a third-party compliance monitor."[7] Moreover, the Guidance states that, in 

appropriate cases, where the above factors are fully satisfied, DOJ "will consider a declination of 

prosecution."[8] 

Voluntary Self-Disclosure 

A company must voluntarily disclose an FCPA violation to the Fraud Section in order to be eligible for the 

full mitigation credit. As a preliminary matter, the disclosure must be truly voluntary—a disclosure that the 

"company is required to make, by law, agreement, or contract" would not constitute voluntary 

self-disclosure for purposes of this pilot.[9] Second, the disclosure must occur "prior to an imminent 

threat of disclosure or government investigation" and be "within a reasonably prompt time after becoming 

aware of the offense," with the burden on the discloser to demonstrate timeliness.[10] Finally, the 

disclosure must include "all relevant facts known to [the company], including all relevant facts about the 

individuals involved in any FCPA violation."[11] 

DOJ's voluntary disclosure requirement follows a recent announcement by the US Securities and Exchange 

Commission (SEC) that companies subject to FCPA enforcement actions are required to self-report their 

potential misconduct to be eligible for deferred prosecution agreements and non-prosecution agreements. 

For more information about the SEC's voluntary disclosure expectations, read our December 2015 LawFlash 

titled "SEC Policy Change: Voluntary Disclosure Now Required for DPA/NPA Resolutions in FCPA Cases." 

Full Cooperation 

The Guidance sets forth nearly a dozen requirements for companies seeking cooperation credit under the 

pilot program.[12] Those requirements can be distilled into the following four categories: 

Disclosure of Relevant Facts: Companies are expected to disclose "all facts relevant to the 

wrongdoing at issue" on a timely basis, including "all facts related to involvement in the criminal activity 

by the corporation's officers, employees, or agents" and "all facts relevant to potential criminal conduct 

by all third-part[ies]." Disclosure is expected to be "proactive" rather than "reactive," and facts relevant to 

the investigation should be voluntarily provided "even when [companies are] not specifically asked to do 

so." In addition, disclosures are expected to include "all relevant facts gathered during a company's 

independent investigation." 

Preservation and Disclosure of Documents: All relevant documents—as well as "information 

related to their provenance"—are expected to be collected, preserved, and disclosed. This expectation 



extends to "overseas documents" and important details about those records such as their location and 

the individuals who discovered them. In some cases, prosecutors may insist that companies provide 

translations of foreign-language documents. Finally, it is expected that companies will assist with the 

"third-party production of documents 	from foreign jurisdictions." 

Making Individuals Available for Interviews: Upon request, companies are expected to "mak[e] 

available for [DOJ] interviews those company officers and employees who possess relevant information," 

including—where appropriate and possible—individuals located overseas, as well as those who no 

longer work for the company. 

Conducting Transparent and Coordinated Internal Investigations: Companies are expected 

to provide timely updates about their internal investigations and, where requested, ensure that such 

investigations do not conflict with those being conducted by the government. 

The Guidance notes that "cooperation comes in many forms," and th'at the Fraud Section "does not expect a 

small company to conduct as expansive an investigation in as short a period of time as a Fortune 100 

company."[13] 

Remediation 

The final requirement is that of "timely and appropriate remediation," and the following items generally will 

be required in order for companies to receive remediation credit: 

Implementation of an Effective Compliance Program: While the criteria depend on the size 

and resources of the organization, the following factors are normally considered: 

Whether the company has established a "culture of compliance" 

> Whether the company has sufficient compliance resources 

The quality and experience of the compliance personnel 

) The independence of the compliance function 

') Whether the company's compliance program has performed an effective risk assessment and tailored 

the compliance program based on that assessment 

3 How a company's compliance personnel are compensated and promoted 

'› Auditing of the program to assure its effectiveness 

The reporting structure of compliance personnel within the company 

Discipline of Culpable Employees: It is expected not only that companies discipline culpable 

employees, but that they have systems that provide for the possibility of disciplining others with 

oversight of the responsible individuals. 

Acceptance of Responsibility and Implementation of Reforms: Companies are expected to 

recognize the seriousness of the misconduct, accept responsibility for it, and implement reforms to 

identify and reduce the risk of similar violations.1141  

CREDIT 

Where the above conditions are met but a criminal resolution is warranted, the Fraud Section's FCPA Unit 

(1) may accord up to a 50% reduction off the "bottom end" of the Sentencing Guidelines fine range, if a fine 

is sought; and (2) generally should not require appointment of a monitor if a company has, at the time of 

resolution, implemented an effective compliance program. 

Furthermore, where the same conditions are met, the Fraud Section's FCPA Unit will consider a 

declination of prosecution. In doing so, prosecutors must balance the importance of encouraging 



disclosure against the seriousness of the offense. In assessing the seriousness of the offense, prosecutors 

are to consider the involvement by executive management in the FCPA misconduct, the size of the 

ill-gotten gains in relation to the overall revenue of the company, a history of noncompliance by the 

company, and any prior resolutions by the company with DOJ within the past five years. 

Finally, if the company cooperates and remediates, but has not voluntarily disclosed, the Fraud Section's 

FCPA Unit may provide partial mitigation credit, but will agree to no more than a 25% reduction off the 

bottom of the Sentencing Guidelines fine range.[151 

IMPLICATIONS 

This Guidance comes after what has been a growing perception that voluntary disclosures have slowed 

significantly due to a lack of transparency, consistency, and clarity as to what the benefits are, if any, to 

self-disclosing. Whether the pilot program succeeds in encouraging self-disclosures will likely depend on 

the perception of companies and defense counsel of the fairness and openness of the application of the 

criteria in the Guidance. 
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The position could expose more putative employers to potential liability under the Fair Labor Standards 

Act. 

In an Administrator's Interpretation (Al) issued on January 20, the US Department of Labor's (DOL's) Wage 

and Hour Division has again sought to expand employers' potential liability under the Fair Labor Standards 

Act (FLSA). Following its July 2015 Al, which sought to limit who can be an independent contractor and 

thus create more employee-employer relationships, the DOL now seeks to significantly expand the 

circumstances under which companies can be joint employers. Specifically, even in situations where little 

or no traditional indicia of control can be shown to exist between two entities, the DOL would require an 

analysis of the "economic reality" of the situation using factors created decades ago in the context of farm 

laborers. The DOL does not explain how many of those factors are relevant to a joint-employer inquiry in the 

21st century economy. However, its current position could expose more putative employers to potential 

liability under the FLSA, even if they exercise little to no actual or functional control.[1] 

This approach is a significant departure from the tests that courts traditionally used in many jurisdictions 

and further signals the DOL's ongoing efforts to hold large companies responsible for functions and 

decisions they thought they had properly outsourced. With courts' reaction to the Al uncertain, companies 

should be on alert to this new potential joint-employer liability. 

TRADITIONAL BASIS FOR JOINT-EMPLOYER LIABILITY 

The US Supreme Court's decision in Rutherford Food Corp. v. McComb[2] provides the foundation for 

contemporary "joint-employer" jurisprudence. Although the Court in Rutherford did not directly address 

the joint-employer relationship, it made clear that the determination of whether an employer-employee 

relationship exists does not depend on "isolated factors but rather upon the circumstances of the whole 

activity."[3] Building on this concept, circuit courts of appeal have subsequently fashioned their own 

multifactor tests for determining whether a company could be held liable as a joint employer under the 

RSA. 

One of the first such cases was Bonnette v. California Health and We/fare Agency.[4] In that case, the US 



Court of Appeals for the Ninth Circuit established the following test to determine whether a state welfare 

agency was the joint employer of in-home caregivers: "whether the alleged employer (1) had the power to 

hire and fire the employees, (2) supervised and controlled employee work schedules or conditions of 

employment, (3) determined the rate and method of payment, and (4) maintained employment records."[5] 

Applying these factors, the court held that the agency was an "employer" under the FLSA because it 

"exercised considerable control over the nature and structure of the employment relationship."[6] The 

Ninth Circuit and several of its sister circuits have since added additional factors to the Bonnette test to 

account for the so-called "indirect" control that putative employers may exercise over workers. 

Although courts continue to apply varying factors, including some aimed at "economic dependence" 

versus traditional control, most jurisdictions still maintain that control over an employee—whether 

directly by power over physical performance or indirectly through other means—is necessary to impose 

joint-employer liability under the FLSA.[7] Other jurisdictions apply a more flexible, multifactor factor test, 

and still others have no prevailing standard. There is, therefore, no national consensus about the factors to 

consider in determining joint employment under the FLSA. 

THE DOL'S NEW STANDARD[8] 

Against this backdrop, in the context of vertical relationships, the DOL suggests that courts—even those 

with well-established standards—should abandon their respective joint-employer tests for a single, 

uniform list of "economic reality" factors. Before addressing these factors, however, the DOL posits that 

joint employment is automatically established where an "intermediary employer (who may simply be an 

individual responsible for providing labor) is actually an employee of the potential joint employer." Under 

these circumstances, according to the DOL, "all of the intermediary employer's employees are employees of 

the potential joint employer too, and there is no need to conduct a vertical joint employment analysis," [9] 

This concept may undercut many companies' efforts to limit their responsibility for nonemployees by 

contracting only with incorporated vendors that would retain exclusive control over their own workers. 

Under the DOL's proposed standard, which as an Al does not have the binding effect of a DOL regulation, 

courts are asked to assess the economic reality of any potential joint-employment situation. And, 

according to the DOL, courts should do so, in part, using factors promulgated in the 1997 amendments to 

the Migrant and Seasonal Agricultural Worker Protection Act (MSPA).[10] Those factors are 

whether the purported employer directs, controls, or supervises workers; 

whether the purported employer has the power to hire, fire, and modify the employment conditions, 

including rates of pay; 

the degree of permanency and duration of the parties' relationship; 

the extent to which the service rendered by the workers is repetitive or rote by nature; 

whether the work performed is integral to the overall business of the purported employer; 

whether the work is performed on the putative employer's premises; and 

whether the responsibilities performed by the putative employer are those commonly performed by 

ennployerstill 

The Al does not explain how these factors, created decades ago in the context of migrant farm labor, apply 

in today's very different electronic, service-based economy. For example, an owner of a piece of property who 

wishes to build and own a building may hire a contractor to build it. The owner may have absolutely no 

connection to or control over the work being done, but certainly the workers could be on the project for 



years, their work is integral to the building being built, they are performing alleged manual work, and they 

are doing so on premises owned by the owner. If the contractor chooses to generate income only from that 

job, one could allege that the contractor is dependent economically on the owner. But under no current test 

would those facts come close to being a joint-employment scenario. 

Indeed, the test, as articulated by the DOL, is more liberal than perhaps any other joint-employer standard 

applied anywhere in the United States, as it is based on the DOL's broad view that joint-employer liability 

may be imposed based solely on "economic dependence" and seemingly even if there has been no showing 

of traditional control. The DOL's approach is a novel one. Indeed, it recognizes that not only has no court 

ever "explicitly relied" on the MSPA's joint-employer test in the FLSA context, it admits that one federal 

circuit court has expressly declined to adopt these factors.[12] 

The MSPA's multifactor test also finds no support in the FLSA regulation covering joint employment. That 

regulation sets forth three circumstances under which joint-employer liability may be found: (1) where the 

worker provides services simultaneously for two companies, (2) where the direct employer works "in the 

interest of" the prospective employer with respect to the worker, and (3) where the prospective employer 

controls—either directly or indirectly—the worker's employment[13] Ignoring completely the latter two 

situations, the DOL now deems this regulation applicable only in instances where "two (or more) 

employers each separately employ an employee and are sufficiently associated with or related to each other 

with respect to the employee." 

The DOL's proposed test therefore marks a drastic deviation from current regulatory standards. It also is 

incompatible with the contemporary concept of joint employment. As noted above, certain factors 

suggested by the DOL have very little, if any, relevance to joint employment. For instance, although the 

permanency and duration of the relationship between the parties may shed some insight about whether a 

particular worker is an employee or an independent contractor in the first place, it has no bearing on the 

joint-employer relationship.[14] Logic dictates that a general contractor has no more control over its 

subcontractor's long-tenured employees than it does over those who have been recently hired. Nor are the 

subcontractor's veteran employees any more economically dependent on the contractor, absent some other 

indicia of control. 

The same is true for employees who perform unskilled, rote, or repetitive tasks. If a company has 

intentionally outsourced a task performed by unskilled laborers, and thereby relinquished all control over 

the individuals performing the work, it defies reason that such workers would be any more economically 

dependent on the putative joint employer than highly skilled independent contractors simply by virtue of 

the nature of tasks that they perform. 

Also noteworthy is the DOL's emphasis on work "integral" to the putative joint employer's business, which 

is dubbed "a hallmark of determining whether an employment relationship exists as a matter of economic 

reality." In certain industries, this factor almost always falls in favor of joint employment, but the role that 

outsourced work may play in a putative employer's business bears no direct relation to the economic 

dependence of the workers on the putative employer. 

Although likely not intended, the DOL's proposed factors may not be disruptive for some putative 

employers. For example, in some industries, some level of regulatory or statutory control cannot be avoided. 

However, if the focus is on economic dependence and that cannot be shown, any actual control that a 

company exercises could be rendered less significant under the DOL's analysis. The DOL also concedes that 

when evaluating the control exerted over worker performance, "a reasonable degree of contract oversight" 



may not trigger joint employment. 

Irrespective of any unintended benefits to putative employers, employers should carefully review and fully 

understand the DOL's motivation for the new standard. This is particularly true given that the DOL 

suggests that by purportedly expanding the scope of joint-employer liability to "larger and more 

established" companies "with a greater ability to implement policy or systematic changes," the DOL may 

achieve greater "statutory coverage, financial recovery, and future compliance." This seems to suggest that 

entities with deeper pockets, regardless of control, may be targets if such entities can influence a policy or 

bring about change in an employment setting. This concept, however, runs counter to the traditional joint-

employer concept under which a larger entity can avoid liability by not making any policy or other decisions 

and by extricating itself from any compliance role. 

CONCLUSION 

Although there is uncertainty about whether and how judges will receive the DOL's new standard, the 

plaintiffs' bar may seize upon language in the Al to argue for new methods for finding joint-employment 

relationships, and some courts may adopt the arguments. The DOL and private plaintiff litigants may also 

attempt to capitalize on the new Al by seeking to involve the deeper pockets of "upstream" companies in 

employment lawsuits. These possibilities are real and a continuation of the Obama administration's 

attempt to fight outsourcing and other nontraditional forms of work. 

Administrator David Weil has spoken many times about what he calls the "fissured workplace," openly 

advocating that larger employers should be responsible for ensuring the compensation and economic 

well-being of workers whom they do not employ. The new Al "guidance," coming on the heels of the 

National Labor Relations Board's significant and unprecedented expansion of its own joint-employer test 

(see our LawFlash on that decision), means that many companies now face potential worker-related liability 

that they sought to eliminate by outsourcing certain functions. With these risks in mind, companies must 

prepare to defend against potential suits and reevaluate their vendor relationships with the view that the 

DOL's new "economic realities" test could be applied. As with the DOL's recent interpretation regarding 

independent contractors, this current guidance will, at a minimum, provide additional ammunition for 

those seeking to hold companies liable under the FLSA. 
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[1] The DOL's Al addresses joint-employment liability under federal law, specifically the FLSA. It does not 

address state law, which can vary dramatically. California Labor Code § 2810.3, for instance, imposes strict 

liability on "client employers" for wage payments and workers' compensation benefits owed to employees 

of a "labor contractor" who "performs labor within the client employer's usual course of business." 

[2] 331 US 722 (1947). 

[3] Id. at 730. 

[4] 704 F.2d 1465 (9th Cir.1983). 

[5] Id. at 1470. 

[6] /d. 

[7] See, e.g., In re Enterprise Rent-A-Car Wage & Hour Empl. Practices Litig., 683 F.3d 462, 468 (3d Cir. 

2012) ("[T]he alleged employer must exercise 'significant control.'"); Courtland v. GCEP-Surprise, LLC, No. 

12-00349, 2013 WL 3894981, at *3 (D. Ariz. July 29, 2013) (recognizing that company "is not a joint 

employer unless it has significant control over the employment relationship"). 

[8] In addition to the Al, the DOL simultaneously issued a new Fact Sheet on Joint Employment, a set of 

Frequently Asked Questions, and other related materials. Like the Al, none of these materials is binding 

upon, nor is any deference required to be afforded by, any court. 

[9] "Vertical joint employment" has been defined by the DOL as a situation in which an intermediary entity 

appears to have an employment relationship with an employee, but "economic realities" suggest or show 

that the employee may be dependent upon, and thus also employed by, the additional entity. The Al also 

provides guidance regarding "horizontal joint employment," which describes the situation where two 

putative employers have some common ownership or other relationship or association. 

[10] 29 C.F.R. § 500.20(h)(5)(iv). 



[11] 29 C.F.R. § 500.20(h)(5)(iv). 

[12] See Layton v. DHL Exp. (USA), Inc., 686 F.3d 1172 (11th Cir. 2012). 

[13] 29 C.F.R. § 791.2. 

[14] See Aimable v. Long & Scott Farms, 20 F.3d 434, 444 (11th Cir.1994). 
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All employers should examine their use of labor and employment service providers to mitigate unwanted 

disclosure of fees paid to such providers. 

To protect confidentiality and the integrity of the attorney-client relationship for all clients, Morgan Lewis 

will not engage in reportable persuader activities but will continue to offer a broad range of services in 

labor-management relations. 

The US Department of Labor (DOL) on March 23 issued its long-anticipated final persuader regulations, 

which expand the circumstances under which employers and consultants, including lawyers and law firms, 

trigger sensitive reporting requirements under the Labor-Management Reporting and Disclosure Act 

(LMRDA). These final regulations have significant implications for all employers, not just those involved in 

union organizing, collective bargaining, or other union-related activity. 

Any employer that hires a law firm or consultant that engages in reportable persuader activity for any 

client, even if not for every client, will trigger disclosure as to fees paid by all clients for broadly defined 

"labor relations advice or services" throughout the year. The DOL and the courts have interpreted "labor 

relations advice or services" expansively to include virtually all work in the labor and employment space, 

including potentially, litigation defense. As a result, a single lawyer can, by performing any reportable work 

for one client, trigger an obligation to report information on a//of the clients for which the lawyer's law firm 

performed any labor and employment work—even those clients for whom it performed no reportable 

persuader work. Filed reports are publicly available on the DOL's website, allowing anyone to review how 

much an employer paid to a consultant or law firm in a given year for a broad range of labor and employment 

services, including potentially, litigation defense. 

For example, if a lawyer engages in persuader activity, such as working with a company to assist it in 

defeating a union election campaign, for Client A, and the lawyer's law firm provides sensitive advice to 

Client B on a workplace harassment investigation, the new regulations will obligate the law firm to report 

not only that it received fees (and the amount of such fees) for the work performed for Client A, but also to 

report that it received fees (and the amount of such fees) for the work performed for Client B, even though 



the work performed for Client B was not arguably persuader activity. 

The new persuader regulations apply to all "arrangements and agreements as well as payments (including 

reimbursed expenses) made on or after" July 1, 2016. Because of the grossly overbroad and intrusive 

reporting obligations on client service and fees received, Morgan Lewis has decided that, effective July 1, it 

will not engage in any reportable persuader activity on behalf of any of its clients unless and until the 

regulations are invalidated or repealed. The firm will, however, continue to represent clients and provide a 

broad range of services in the labor-management relations area, including all matters before the National 

Labor Relations Board (NLRB), in collective bargaining and arbitration, in labor law and labor relations 

counseling, and strategic advice about corporate brand defense. This means that clients will be able to 

engage our lawyers across the full spectrum of labor and employment services—including most labor-

management relational and advice activities that are not reportable work—without triggering a reporting 

requirement or being reported on by the firm. Protecting client confidentiality and maintaining the 

integrity of the attorney-client relationship are of crucial importance to us and to our clients. We believe 

this decision not to engage in reportable persuader activity strikes the best balance for our clients and for 

the firm. 

THE LMRDA 

Passed in 1959, the LMRDA requires employers, consultants, and lawyers to disclose to the DOL any 

agreement or arrangement to engage in activity that (1) has a direct or indirect object of persuading 

employees with respect to the exercise of their rights to organize and bargain collectively or (2) is 

undertaken to supply an employer with information concerning the activities of employees or a labor 

organization in connection with a labor dispute involving such employer. An employer that enters into a 

reportable arrangement with a consultant or lawyer is required to file an LM-10 report within 90 days of the 

close of its fiscal year. Consultants and lawyers make corresponding disclosures on DOL Forms LM-20 and 

LM-21. Form LM-20 must be filed within 30 days of entering into an agreement with an employer to engage 

in persuader activity and includes information concerning the nature and the terms of the arrangement. 

Any consultant or lawyer who files an LM-20 report also must annually file the LM-21 year-end report, 

which contains additional financial information. 

The disclosures on the LM-21 report include the identity of and fees received from all clients for which the 

consultant or lawyer provided "labor relations advice or services" during the year. The DOL has made clear 

that "labor relations advice or services" goes beyond persuader activity and encompasses "all advice and 

services on matters having a bearing on the relations between an employer and his employees[,]" including 

"contract negotiations, employee training programs, development of vacation, overtime, and job evaluation 

policies" and, importantly, "advice on the various Federal and state laws bearing on the employer-employee 

relationship." Most courts similarly have interpreted the LMRDA to require this broad reporting on the 

LM-21 report. 

The DOL makes all filed reports available on its website in a database that may be searched by the name of 

an employer, consultant, or law firm. 

MONETARY AND CRIMINAL PENALTIES FOR NONCOMPLIANCE 

All reports must be signed by chief executive and financial officers under penalty of perjury, with monetary 



and criminal penalties for failing to report or reporting false information. Specifically, the LMRDA imposes 

criminal penalties on any person who (1) willfully violates the LMRDA's reporting requirements, (2) 

knowingly makes a false statement or representation of material fact in any required report or disclosure, 

(3) knowingly fails to disclose a material fact in any required report or disclosure, or (4) willfully makes a 

false entry in or conceals, withholds, or destroys any records required to be kept by the LMRDA. The 

LMRDA also imposes personal liability on the individuals required to sign reports for failing to file them 

and making knowing misrepresentations in them. The statutory penalty is a maximum fine of $10,000 or 

imprisonment for not more than one year, or both. 

EXISTING STATUTORY EXEMPTIONS 

The LMRDA contains three primary exemptions to the reporting requirements in this area: representational 

activities, attorney-client privileged communications, and the provision of advice. The first covers the 

representation of an employer in collective bargaining negotiations and in judicial, administrative, or 

arbitral proceedings. The second exempts lawyers from reporting "any information which was lawfully 

communicated to such attorney by any of his clients in the course of a legitimate attorney-client 

relationship." Both of these exemptions are not directly affected by the persuader regulations. 

The third exemption, which covers the provision of advice, historically was interpreted by the DOL and 

courts to protect a wide range of consulting or advisory services provided to employers by consultants and 

lawyers from disclosure. Reporting only was triggered when a consultant or lawyer had direct, persuasive 

contact with employees (e.g., meetings or other direct communications). Consultants and lawyers were, 

therefore, able to provide a wide range of services for clients without triggering a reporting requirement. 

WHAT IS REPORTABLE UNDER THE PERSUADER REGULATIONS? 

The DOL's persuader regulations reject the historical interpretation of the advice exemption, narrowing the 

definition of "advice" and significantly expanding the scope of reportable persuader activity. In addition to 

the direct employee persuasion, employers, consultants, and lawyers now must disclose activities that fall 

into four new categories of indirect persuasion: 

1. Planning, Directing, or Coordinating Supervisors or Managers.  Reporting is required if a 

consultant plans, directs, or coordinates activities undertaken by employers if the consultant's goal is 

to persuade employees with respect to union organizing or collective bargaining rights. 

2. Providing Persuader Materials.  Consultants and lawyers must report if they provide materials for 

an employer, with an object to persuade, for dissemination to employees. This includes drafting, 

revising, or selecting materials for employee distribution and revising employer materials if the object 

of the consultant's revisions is to persuade, as opposed to ensure legality. 

3. Conducting a Seminar for Employer Representatives.  Holding a seminar for employers that 

are reportable if the consultant or lawyer also assists an employer in attendance in developing specific 

persuasive antiunion tactics and strategies for use by that employer. 

4. Developing or Implementing Personnel Policies or Actions.  Reporting is required if the 

consultant or lawyer develops personnel policies or actions for the employer with an object to 

persuade employees. This includes, for example, revising employer policies and procedures with a 

persuasive intent. 



The persuader regulations also amend and expand DOL Forms LM-10 and LM-20 but do not change Form 

LM-21. The DOL intends to address Form LM-21 in a rulemaking scheduled for September 2016. 

WHAT REMAINS OF THE ADVICE EXEMPTION 

The persuader regulations limit the advice exemption to "an oral or written recommendation regarding a 

decision or course of conduct." The regulations provide that the following types of activities do not trigger 

a reporting requirement under the new definition of advice: 

Advising employers about what they may lawfully say to employees during union organizing or 

collective bargaining 

Ensuring compliance with the law, such as in written communications or materials prepared or revised 

by an employer 

Providing guidance to an employer on the National Labor Relations Board's practice and precedent 
Developing personnel policies and best practices, absent an object to persuade 

Recommending best practices in personnel management, absent an object to persuade 

Conducting a legal or union organizing vulnerability assessment 

Deploying an employee survey, absent an object to persuade participating employees 

Conducting a seminar without developing specific antiunion tactics for use by specific employers 

As mentioned above, the persuader regulations do not directly alter the exemptions for representational 

activities or attorney-client privileged communications. There is, however, an inherent tension (and 

seeming conflict) between the narrowed definition of "advice" and information that may be subject to the 

attorney-client privilege. Notably, the DOL does not consider privileged the fact of legal consultation, 

clients' identities, attorney fees, and the scope of an attorney-client relationship. 

LEGAL CHALLENGES 

To date, three separate lawsuits challenging the persuader regulations have been filed in the US District 

Court for the Eastern District of Arkansas, US District Court for the District of Minnesota, and the US 

District Court for the Northern District of Texas. The plaintiffs include law firms, trade associations, and 

businesses, among others. The plaintiffs collectively argue that the DOL exceeded its statutory authority in 

promulgating the final rule because it attempts to usurp state laws regulating the attorney-client 

relationship, it violates employers' free speech and due process rights, and the regulations are too vague for 

a law that carries criminal sanctions. Each lawsuit seeks to enjoin the rule pending a decision on the merits 

and a declaration that the rule is invalid. 

On April 13, the DOL issued a "special enforcement policy" memo stating that it would not require LM-21 

filers to complete portions of the LM-21 form temporarily, including the portion that requires the identity 

and fees received from all clients for which the filer provided "labor relations advice or services" during the 

year. This policy can be rescinded with 90 days' notice. The rationale for this special enforcement policy is 

unclear, but its issuance while the courts contemplate injunctive relief in the pending lawsuits suggests 

that it may last only as long as the litigation. 

CONSIDERATIONS AND NEXT STEPS FOR EMPLOYERS 



The new persuader regulations require employers to evaluate all law firms and consultants engaged for 

labor and employment work to determine whether those firms and consultants intend to engage in 

reportable work under the new regulations. As part of this evaluation, employers must consider a number 

of fundamental questions and must do so relatively quickly in light of the July 1 effective date: 

1. Employers that use law firms and consultants to engage in activities that will for the first time 

constitute reportable persuasion must consider the implications of reporting and being reported on by 

the law firm or consultant. If an employer has concerns about the information disclosed in the various 

reports, it must consider available alternatives. 

2. An employer that is comfortable reporting persuader work (and being reported on for persuader 

activity) must consider whether it is comfortable with that firm or consultant also reporting on the 

other "labor relations advice or services" (e.g., employment litigation and counseling) that it provides 

to the employer. 

3. Employers that do not use a consultant or lawyer to engage in reportable persuader activity still must 

consider the implications of being reported on by a law firm or a consultant that provides "labor 

relations advice or services" during the year. For example, if Company A engages law firm B for a wide 

range of nonpersuader work (e.g., employment litigation or counseling), and law firm B performs 

persuader work for other clients, law firm B may be required to report with respect to work performed 

for Company A. This is the case even though it performed no persuader work for Company A. 

How employers consider each of these issues will affect the law firms and consultants that employers 

engage going forward, as well as the types of services they engage those law firms and consultants to 

provide. 

In response to the persuader regulations, Morgan Lewis has decided that it will not provide services that 

would trigger reporting under the new requirements. This decision is intended to protect the 

confidentiality and integrity of the attorney-client relationship for all clients that engage Morgan Lewis to 

provide services in labor and employment matters, including matters that have nothing to do with union 

organizing or collective bargaining. 

We will be working closely on the implications for specific representations in the coming weeks. Watch for 

more information, including webinars, on this topic. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Washington,  DC 

Daniel R Bordoni 

Charles I. Cohen 

Jonathan C. Fritts 

John F. Ring 

Santa Monica 

Harry I. Johnson, Ill 

Philadelphia 



Joseph C. Ragaglia 

Steven R. Wall 

Chicago 

Ross H. Friedman 

Copyright 2016 Morgan, Lewis & Bockius LLP I All rights reserved 
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LAWFLASH 

DOL UPDATES FLSA OVERTIME 
EXEMPTION REGULATIONS 
May 18, 2016 

AUTHORS AND CONTACTS 
Barbara J. Miller, Michael J. Puma, Russell R. Bruch 

The update significantly increases the salary level needed to qualify as exempt under the FLSA's white collar 

and highly compensated exemptions. 

On May 18, the US Department of Labor (DOL) announced the highly anticipated revisions to the rules 

interpreting the Fair Labor Standards Act's (FLSA's) "white collar" overtime exemptions (Final Rule). The 

DOL's Final Rule sets forth four key changes to the current exemption test. As discussed in more detail 

below, the Final Rule 

increases the minimum salary needed to qualify for the FLSA's white collar exemptions; 

increases the total annual compensation requirement for highly compensated employees; 

establishes a mechanism to update these salary and compensation levels automatically every three 

years; and 

amends the salary basis test to allow employers to use nondiscretionary bonuses and incentive 

payments (including commissions) to satisfy up to 10% of the new minimum salary level. 

The Final Rule does not make changes to the duties tests for the white collar exemptions. The changes 

announced in the Final Rule are effective December 1, 2016. 

BACKGROUND 

The FLSA regulations were last updated in 2004. In March 2014, US President Barack Obama directed US 

Secretary of Labor Thomas E. Perez to "modernize and streamline" the DOL's white collar exemption 

regulations. On June 30, 2015, the DOL released proposed regulations and a request for comments on a 

variety of issues. The proposed rule was published in the  Federal Register on  July 6, 2015, and the comment 

period closed on September 4, 2015. On May 18, 2016, the DOL issued its Final Rule. 

KEY PROVISIONS OF THE FINAL RULE 

As noted above, the Final Rule makes four key changes to the current FLSA regulations: 

1. Increases the minimum salary level needed to qualify for the white collar exemptions from $455 per 



week or $23,660 annually to $913 per week or $47,476 annually (this amount equals the 40th 

percentile of earnings of full-time salaried workers in the lowest-wage Census Region—currently the 

South). 

2. Increases the minimum total annual compensation requirement needed to qualify for the highly 

compensated exemption from $100,000 to $134,004 (which is the annual equivalent of the 90th 

percentile of full-time salaried workers nationally). 

3. Establishes a mechanism for updating the minimum salary and compensation levels every three years 

for these exemptions going forward. The minimum salary level will be updated to maintain a threshold 

equal to the 40th percentile of weekly earnings of full-time salaried workers in the lowest-wage 

Census Region. Additionally, the Final Rule includes a mechanism for automatically updating the 

highly compensated employee compensation level to maintain the threshold equal to the 90th 

percentile of annual earnings of full-time salaried workers nationally. The DOL will publish all future 

updated rates in the Federal Register at least 150 days before their effective date. 

4. Amends the salary basis test to allow employers to use incentive payments (including commissions) 

and nondiscretionary bonuses to satisfy up to 10% of the new minimum salary level. The DOL stated 

that for employers to credit nondiscretionary bonuses and incentive payments toward a portion of the 

minimum required salary level, the payments must be made on a quarterly or more frequent basis. The 

Final Rule also permits an employer to make a "catch-up" payment in the event that an employee does 

not receive enough in nondiscretionary bonuses and incentive payments to remain exempt. 

As stated above, the Final Rule makes no changes to the duties tests. 

EFFECTIVE DATE 

The effective date of the changes in the Final Rule is December 1, 2016. Future automatic updates to 

threshold amounts will occur every three years beginning on January 1, 2020. 

RECOMMENDED NEXT STEPS 

The significant increase in the salary basis level for the white collar exemptions will require employers to 

quickly identify and evaluate positions compensated below the new threshold and decide whether to 

reclassify employees or raise their salaries. In making this determination, employers should look at the 

hours worked for those employees under the salary threshold to estimate the potential cost of paying 

overtime. 

For those employees who will be reclassified, employers should prepare talking points for managers and 

employees about the change, the reason for the change, and how the change will impact their 

compensation, benefits, and opportunities for advancement. Additionally, employers should develop 

training and robust time reporting policies for reclassified workers who will not be accustomed to 

recording hours worked. 

To the extent that reclassified employees previously were receiving bonuses, commissions, or other 

incentive compensation, employers will need to rethink those forms of compensation or carefully evaluate 

how to factor them into the regular rate of now-hourly workers. Employers should also be prepared to 

follow up and audit timekeeping practices for newly reclassified employees to ensure that they are 

following proper processes and procedures. In addition, it is important for employers to remember to 

comply with state wage and hour laws for the newly reclassified employees. 



CONTACTS AND UPCOMING WEBINAR 

On May 26, 2016, at 2:00 pm Eastern, Morgan Lewis will be hosting a one-hour webinar to discuss the new 

regulations and to address what employers should do in light of the changes, including consideration of 

compensation plan options and communications strategy in the event of a reclassification. Register for the 

webinar. 

Additionally, if you have any questions or would like more information on the issues discussed in this 

LawFlash, please contact any of the following Morgan Lewis lawyers: 

Boston 

Lisa Stephanian Burton 

Chicago 

Sari M. Alamuddin 

Dallas 

Ronald E. Manthey 

Houston 

Stefanie Moll 

Los Angeles 

John S. Battenfeld 

Miami 

Anne Marie Estevez 

New York 

Christopher A. Parlo 

Samuel S. Shaulson 

Orange County 

Carrie A. Gonell 

Daryl S. Landy 

Barbara J. Miller 

Philadelphia 

Michael J. Ossip 

Michael J. Puma 

Pittsburgh ' 

Christopher K. Ramsey 

Princeton 

Thomas A. Linthorst 

Richard G. Rosenblatt 

San Francisco 

Robert Jon Hendricks 

Eric Meckley 



Silicon Valley 

Melinda S. Riechert 

Michael D. Schlemmer 

Washington, DC 

Russell R. Bruch 
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Morgan Lewis 

LAWFLASH 

NLRB EXPANDS 
TEMPORARY/CONTINGENT WORKER 
ORGANIZING RIGHTS 
July 18, 2016 

AUTHORS AND CONTACTS 

Harry I. Johnson, III, Jonathan C. Fritts 

The Board's recent decision in Miller & Anderson is another significant consequence of Browning-Ferris and 

allows unions to form a single bargaining unit of "user" and "supplier" employees much more easily than before. 

The National Labor Relations Board's (NLRB's or the Board's) decision in BFI Newby Island Recyclery, 362 NLRB 

No. 186 (2015) (Browning-Ferris) substantially changed the standard for determining when a "user" employer is 

deemed to be a joint employer of temporary or contingent workers (as well as the standard for determining joint 

employer status in a host of other commercial relationships, including outside suppliers, franchises, and on-site 

contractors). Browning-Ferris jettisoned at least 30 years of Board precedent and held that joint employer status 

no longer depends on direct control by a putative joint employer but instead can be found based on the mere 

right to control terms and conditions of employment, even if that control is indirect and/or unexercised. 

On July 11, the NLRB issued a decision that compounds the consequences of Browning-Ferris for 

temporary/contingent worker arrangements.[1] Under Miller & Anderson, temporary/contingent employees 

who are jointly employed by a supplier employer and a user employer may now be forced into the same 

bargaining unit with the user employer's regular employees. The employers involved no longer need to consent 

to this type of multi-employer bargaining unit. 

In eliminating the previous "employer consent" requirement, the Board stated that if "the user employer and the 

supplier employer are joint employers of the employees referred by the supplier to the user for the latter's use," 

then one employer exists for at least some employees in the bargaining unit. This, under the Board's rationale, 

means that a solitary "employer unit" exists for purposes of Section 9(b) of the Act. Employer consent to the 

bargaining unit therefore is not required, according to the Board. 

Beyond the statutory language, the Board explained its policy reasons for forcing employers to participate in 

collective bargaining in a single group, building on a similar rationale from Browning-Ferns 

[The] interjection of a[n] [employer] consent requirement in workplaces utilizing contingent 

workers creates an obstacle to workers' freedom to organize and bargain collectively as they 

see fit even when the contingent workers share a broad community of interest with the user's 

https://www.morganlewis.com/pubs/nlrb-expands-temporary-contingent-worker-organizin... 8/10/2016 
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solely employed employees they work alongside.' [This policy] permits employees in an 

otherwise appropriate unit to pool their economic strength and act through a union freely 

chosen by the majority so that they can effectively bargain for improvements in their wages, 

hours and working conditions. 

As a result of Miller & Anderson, unions are now free to pursue bargaining units composed (1) only of 

employees of a supplier employer, (2) only of employees of a user employer, or (3) employees of both the 

supplier and user employees if the employers jointly employ at least some employees, and the employee groups 

share a sufficient "community of interest." 

Although the Board held that "each employer is obligated to bargain only over the employees with whom it has 

an employment relationship," how such dissected bargaining in a single bargaining unit can work in this scenario 

is unclear, and it has the potential to be even more complex and uncertain than other forms of joint employer 

bargaining required by Browning-Ferris. As dissenting Member Philip Miscimarra noted, the Board majority's 

decision in Miller & Anderson leaves open the questions of 

(1) how management parties will determine between or among themselves who is required to 

bargain over which subject(s) regarding what employees; 

(2) how disputes will be resolved when the management parties cannot agree; 

(3) what obligation will exist for the management parties to disclose information to the union 

(s) when the same information may never have been shared between or among the 

management parties themselves; 

(4) how client contracts will affect the rights and obligations of the management parties, and 

whether the client contracts will control bargaining or whether the outcome of bargaining 

will control what must be negotiated (or renegotiated) in client contracts; and 

(5) how the Board will address jurisdictional problems that arise when one management party 

is covered by the National Labor Relations Act and the other management party is not. 

In sum, the one-two punch combination of Browning-Ferris and Miller & Anderson will create an expanded 

playing field for organizing employers that rely on third-party contractors for temporary/contingent workers. 

Employers should consider reviewing their existing contractor relationships for temporary/contingent workers 

and whether those workers share any community of interest with the user employer's regular employees, such 

as daily supervision, interchange, and job duties. If there is substantial overlap in the functions performed by the 

employer's employees and the temporary/contingent workers, the business reasons for maintaining that 

relationship should be evaluated in light of Miller & Anderson. 

CONTACTS 

If you have any questions or would like more information on the issues discussed in this LawFlash, please 

contact any of the following Morgan Lewis lawyers: 

Washington, DC 

Daniel P. Bordoni 

https://www.morganlewis.com/pubs/nlrb-expands-temporary-contingent-worker-organizin... 8/10/2016 
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Charles I. Cohen 

Jonathan C. Fritts 

John F. Ring 

Santa Monica 

Harry I. Johnson, III 

Philadelphia 

Joseph C. Ragaglia 

Steven R. Wall 

Chicago 

Ross H. Friedman 

[1] Miller & Anderson, Inc., 364 NLRB No. 39 (July11, 2016) 

Copyright 2016 Morgan, Lewis & Bockius LLP I All rights reserved 
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I. INTRODUCTION

It happens so often we do not even think about it. We are
representing an organization, typically a corporation in a litigation
matter. Discovery is proceeding apace. The other side notices the
depositions of any number of corporate officers and employees. We
spend hours or days preparing the witnesses. We sit next to them at
the deposition. We object to questions on the ground of the form, or
privilege, or relevance (the latter, if we are allowed).' We direct the
witness not to answer. We try to sneak in speaking objections without

* Partner, Drinker Biddle & Reath LLP; B.A. 1965; L.L.B. 1968 University of

Pennsylvania.
1. The Federal Rules of Civil Procedure have dramatically limited the role of

counsel defending a deposition to the point that counsel today may feel she is no more
than a potted palm. See FED. R. Civ. P. 30(d) and accompanying notes. This is not as true
in some state courts, where counsel still may play a meaningful (or, some would say,
disruptive) role.
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incurring the wrath or scorn of the other side. We call for well-timed
breaks. We worry that the witness might lie and how we will handle
our duty of candor to the tribunal if that occurs. We have lunch and,
perhaps, even dinner with the witness and review the day's events and
prepare for the next. We tell the witness how well he or she is doing.
We resist the temptation to kick the witness under the table. We
complete the deposition, bid the witness adieu, put what we have
learned into our database for the trial we know is unlikely ever to
occur, and, perhaps, we chat with the witness one more time when we
remind the witness to read her deposition, make corrections and send
it back to us. And, we do this without giving any real thought to what
has occurred. Yet if we do think about it-as we hope this article will
help you to do-we realize that we have negotiated an ethical
minefield, we hope with no real damage, but with an opportunity for a
number of untoward consequences.

II. RULE 1.13 GENERALLY

Starting from first principles, we know that when a lawyer
represents a corporation, the lawyer does not as a result represent any
constituent of the corporation.2 Indeed, as tempting as it would be for

2. MODEL RULES OF PROF'L. CONDUCr R. 1.13 (2002). The Rule 1.13 provides:
(a) A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.
(b) If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action, intends to act or
refuses to act in a matter related to the representation that is a violation of a legal
obligation to the organization, or a violation of law which reasonably might be
imputed to the organization, and is likely to result in substantial injury to the
organization, the lawyer shall proceed as is reasonably necessary in the best
interest of the organization. In determining how to proceed, the lawyer shall give
due consideration to the seriousness of the violation and its consequences, the
scope and nature of the lawyer's representation, the responsibility in the
organization and the apparent motivation of the person involved, the policies of
the organization concerning such matters and any other relevant considerations.
Any measures taken shall be designed to minimize disruption of the organization
and the risk of revealing information relating to the representation to persons
outside the organization. Such measures may include among others:

(1) asking for reconsideration of the matter;
(2) advising that a separate legal opinion on the matter be sought for
presentation to appropriate authority in the organization; and
(3) referring the matter to higher authority in the organization, including, if
warranted by the seriousness of the matter, referral to the highest authority
that can act on behalf of the organization as determined by applicable law.

(c) If, despite the lawyer's efforts in accordance with paragraph (b), the highest
authority that can act on behalf of the organization insists upon action, or a
refusal to act, that is clearly a violation of law and is likely to result in substantial
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some purposes-particularly the protection of our organizational
client if we could tell the other side that we represent all the
employees and therefore none of them may be contacted 3-we
recognize that if a lawyer representing a corporation were deemed to
represent all of' the employees of the corporation, the conflicts that
situation would create could be totally disabling. Simply think of how
many issues there are on which employee interests diverge
dramatically from those of the organization.4 Thus in the normal case,
the lawyer representing a corporation will deal with and through
many employees but not, by that fact alone, form a lawyer-client
relationship with any of them;5 rather, as conscientious lawyers, we

injury to the organization, the lawyer may resign in accordance with Rule 1.16.
(d) In dealing with an organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the client
when the lawyer knows or reasonably should know that the organization's
interests are adverse to those of the constituents with whom the lawyer is dealing.
(e) A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents,
subject to the provisions of Rule 1.7. If the organization's consent to the dual
representation is required by Rule 1.7, the consent shall be given by an
appropriate official of the organization other than the individual who is to be
represented, or by the shareholders.

Id.
3. MODEL RULES OF PROF'L CONDUcT R. 4.2 (2002). Rule 4.2 provides, in relevant

part:
In representing a client, a lawyer shall not communicate about the subject of

the representation with a party the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
authorized to do so by law or a court order.

Id.
In representing an organizational client, a lawyer would be thrilled to be able to

tell the other side not to contact any of the organizations' employees. The rule, however,
makes it clear, in the applicable comment, that the only organizational cmployees who are
subject to Rule 4.2's injunction are "a constituent of the organization who supervises,
directs or regularly consults with the organization's lawyer concerning the matter or has
authority to obligate the organization with respect to the matter or whose act or omission
in connection with the matter may be imputed to the organization for purposes of civil or
criminal liability." Id. cmt. 7. Thus, the only way to prevent those employees not identified
in the comment from being approached by the opposing lawyer is to claim that the
organizational lawyer also represents them.

4. This entire article is a demonstration of that point. Examples include the interests
of employees in higher wages, the interests of sales people in higher commissions, or the
interests of a dissident director in liquidating the organization.

5. MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 2 (2002).
Thus, by way of example, if an organizational client requests its lawyer to
investigate allegations of wrongdoing, interviews made in the course of that
investigation between the lawyer and the client's employees or other constituents
are covered by Rule 1.6. This does not mean, however, that constituents of an
organizational client are the clients of the lawyer.
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will go out of our way to remind employees, who might be misled into
thinking that the company lawyer represents the employees, that that
is not the case.6

Absent an employee's affirmative decision to the contrary, the
lawyers representing Company A must deal with its employees as
unrepresented persons. Unrepresented status carries enormous
implications. The lawyer must avoid confusion as to whom the lawyer
represents,7 where the lawyer's loyalties lie,8 and what the lawyer is
required to do with information the lawyer learns from the
employee-even personally embarrassing information.' Moreover,
Company A's lawyer must avoid providing any legal advice to
employees, other than the advice to get separate legal representation
when such advice appears warranted."0

Does an employee's unrepresented status change when a
company's employees and officers are going to be deposed? Can the
lawyer for the company continue to treat these employees as
unrepresented? Before the lawyer can ask these questions, the lawyer
must recognize that the decision on how to treat its corporate client's
employees is not solely one for the lawyer nor for the corporation.
Rather, any view the lawyer may have on this topic is subject to the
decision of the organizational client and is also subject to the decision
of the organizational employee." As a result, when considering the
decisions each interested party must make, we must remember that
decisions of who represents whom are subject, in effect, to being
trumped by another decision-maker.'2 Thus, the lawyer for the
company has an ethical obligation to decide what representations the
lawyer is able to undertake. 3 But even if the lawyer is willing to

Id.
6. MODEL RULES OF PROF'L CONDUCT R. 1.13(d).
7. See W. T. Grant Co. v. Haines, 531 F. 2d 671, 676 (2d Cir. 1976); RESTATEMENT

(THIRD) OF THE LAW GOVERNING LAWYERS § 103 cmt. e (2000).
8. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 103 cmt. e

(2000).
9. Id. ("[T]he constituent's expression of a belief that the lawyer will keep their

conversation confidential from others with decision making authority in the
organization.., would normally require a warning by the lawyer."). The result is even
worse if the mistake is induced by the lawyer's statements and can lead to discipline as well
as other relief. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 103 cmt. f
(2000).

10. See MODEL RULES OF PROF'L CONDUCT R. 4.3 (2002); see also id. R. 1.13 cmt. 7.
11. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 96 cmt. d

(2000).
12. Id.; see MODEL RULES OF PROF'L CONDUCT R. 1.13 cmt. 3.
13. Rule 1.7 requires the lawyer to identify any conflicts and if any are identified to

make a determination whether the conflict is one as to which the lawyer may seek a
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undertake a joint representation of the company and its employees,
the company obviously must decide, regardless of the lawyer's lack of
ethical concern, whether it wishes to be jointly represented. Similarly,
the individual employee must decide whether he or she wishes to be
represented separately, even if both lawyer and company are content
with the joint representation. Thus, as we consider decisions that
might fall to the lawyer in this context, the autonomy of the other
players must always be kept in mind.

III. THE UNREPRESENTED EMPLOYEE ANALYSIS

Assume the organization or company wishes its lawyer to treat its
employee as unrepresented. How will that affect the conduct of the
lawyer? The lawyer who embarks on preparing an unrepresented
employee of an organizational client for a deposition has a heightened
duty-compared with the lawyer who simply is dealing with
organizational employees on day-to-day matters-to precede any
substantive work with a very long speech regarding the lawyer's role.
This speech must make clear whom the lawyer does, and does not,
represent," the lawyer's obligation to report all information learned to
the organizational client, i.e. this person's boss, 5 and the speech must
make clear the fact that the lawyer will not provide legal advice to the
individual, other than the advice to get separate counsel.' 6

waiver. See MODEL RULES OF PROF'L CONDuCT R. 1.7 (2002). The test is whether "the
lawyer reasonably believes that the lawyer will be able to provide competent and diligent
representation to each affected client." Id.

14. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 103 cmt. e
(2000).

An adequate clarification may in some instances be required to protect the
interest of the organization client in unencumbered representation. Failing to
clarify the lawyer's role and the client's interests may redound to the
disadvantage of the organization if the lawyer, even if unwittingly, thereby
undertakes concurrent representation of both the organization and the
constituent.

Id.
15. See id. § 103 cmt. f (2000) ("[Tihe lawyer must clarify whom the lawyer intends to

represent ....").
16. MODEL RULES OF PROF'L CONDUCr R. 4.3 cmt. 1.

An unrepresented person, particularly one not experienced in dealing with
legal matters, might assume that a lawyer is disinterested in loyalties or is a
disinterested authority on the law even when the lawyer represents a client. In
order to avoid a misunderstanding, a lawyer will typically need to identify the
lawyer's client and, where necessary, explain that the client has interests opposed
to those of the unrepresented person. For misunderstandings that sometimes
arise when a lawyer for an organization deals with an unrepresented constituent,
see Rule 1.13(d).
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Absent such a speech, preferably confirmed in writing, the lawyer
runs the risk that the client will believe that the lawyer was
representing the client. After all, their conversations, if they are to be
effective, will look very much like lawyer-client discussions no matter
how hard the lawyer tries to act like she is dealing with an
unrepresented person. As a result, there is a real risk that the
employee's perception of representation, asserted after-the-fact, may
prevail over any assertion by the lawyer that he was only representing
the company.'7 Furthermore, if the lawyer has in fact treated the client
as unrepresented, yet the employee can later make a colorable
argument that the employee thought the company lawyer represented
him, the employee has ample opportunity to allege malpractice. The
probability that it will be alleged and, in fact, found that the lawyer
engaged in malpractice vis-A-vis this other "client" can be distrubingly
high. 8

Id.
17. See generally E.F. Hutton & Co. v. Brown, 305 F. Supp. 371 (N.D. Tex. 1969)

(involving a company employee deemed to be represented by company lawyer despite lack
of formalities); Cooke v. Laidlaw, Adams & Peck Inc., 510 N.Y.S. 2d 597 (N.Y. App. Div.
1987) (holding withdrawal of corporate counsel is necessary where plaintiff presented
conclusive documentary evidence that counsel represented him); Wick v. Eismann, 838
P.2d 301 (Idaho 1.992) (finding lawyer did not make role clear to shareholder of corporate
client).

[A] lawyer's failure to clarify whom the lawyer represents in circumstances
calling for such a result might lead a lawyer to have entered into client-lawyer
representations not intended by the lawyer. Hence, the lawyer must clarify whom
the lawyer intends to represent whom the lawyer knows or reasonably should
know that, contrary to the lawyer's own intention, a person, individually, or
agents of an entity, on behalf of the entity, reasonably rely on the lawyer to
provide legal services to that person or entity.

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 14 cmt. f (2000).
18. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 103 cmt. e

(2000). The Restatement clarifies:
[An employee or] constituent may mistakenly assume that the lawyer will act

to further the personal interests of the constituent, perhaps even against the
interests of the organization. Such a mistake on the part of the constituent can
occur after an extended period working with the lawyer on matters of common
interest to the organization and the constituent, particularly if the lawyer has
formerly provided personal counsel to the constituent, and may be more likely to
occur with inside legal counsel due to greater personal acquaintanceship. Such an
assumption, although erroneous, may be harmless so long as the interests of the
constituent and the organization do not materially conflict. However, when those
interests do materially conflict, the lawyer's failure to warn the constituent of the
nature of the lawyer's role could prejudicially mislead the constituent, impair the
interests of the organization or both.
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One issue that does not turn on whether the employee is treated
as a client is the ability of the lawyer to keep the witness's preparation
confidential and subject to the testimonial privilege. Even if the
employee is not a client, the seminal case of Upjohn Co. v. United
States teaches us that so long as this is the work in furtherance of the
representation of the corporate client, regardless of the employee's
status in the organization, the conversations in preparation for the
deposition should be both privileged and subject to the attorney work
product doctrine as well."

During the deposition itself, however, the lawyer's role turns
quite challenging. For example, the lawyer has to avoid giving
personal advice to the deponent, must ensure that the lawyer serves
only the interests of the organizational client, and not instruct the
witness in a way that could be misconstrued as giving legal advice to
an unrepresented person2 -for example, the lawyer should not direct
the witness not to answer.2'

Moreover, in dealing with employees who are unrepresented, the
lawyer will have to determine, based on what the lawyer learns during
those dealings, whether the employee should have separate
representation. When one reviews Rules 1.13(d)22 and 4.3,23 one does

The Rules accordingly emphasize that a lawyer may need to exercise care to
protect the interests of an unrepresented non-client, including an employee. See MODEL
CODE OF PROF'L CONDUCT R. 1.13(d) (2002). When the organization's interests are
adverse to those of the employee, for instance, the lawyer must explain to the non-client
employee that the corporation or organization is the client. Id. Otherwise, malpractice may
result, potentially leading to disqualification of an offending lawyer or law firm. See
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 103 cmt. f (2000). Think
of the client later claiming the lawyer should have told the client not to testify as just one of
myriad examples. Indeed, the lawyer could face repercussions for failing to take all the
steps, outlined infra, to undertake a joint representation.

19. Upjohn Co. v. United States, 449 U.S. 395, 397-99 (1981); see, e.g., Ford v. Philips
Elecs. Instruments Co., 82 F.R.D. 359 (E.D. Pa. 1979) (holding that preparation sessions
with witnesses are considered attorney work product).

20. The lawyer can direct the witness not to answer to protect the organizational
client's privilege. Id.

21. See MODEL CODE OF PROF'L CONDUCT R. 4.3 (2002). When a lawyer directs a
witness not to answer, that in itself is advice. Typically, when that direction is given, the
lawyer taking the deposition asks whether the client "will follow counsel's advice?"
Though a great argument can be made that the lawyer who so directs the witness is really
giving "advice" to the corporate client, the ambiguity of this situation suggests that answer
may not be sufficient.

22. MODEL RULES OF PROF'L CONDUCT R. 1.13(d) (2002).
23. Id. R. 4.3. Model Rule 4.3 provides:

In dealing on behalf of a client with a person who is not represented by
counsel, a lawyer shall not state or imply that the lawyer is disinterested. When
the lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer's role in the matter, the lawyer shall make reasonable
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not find, in haec verba, a requirement that the lawyer so inform the
unrepresented person. Under these particular circumstances,
however, where the lawyer is dealing with an unrepresented person
who is an employee of the client, the lawyer for the corporation, in my
view, should treat this advice as mandatory, rather than simply a best
practice.24

The dilemma is that a warning to get separate counsel might be
quite unsettling to the employee, a result that could affect the lawyer's
representation of the organization. To ameliorate such an effect, the
lawyer's "speech" to the individual can be as benign as an explanation
that under our professional rules it is not at all unusual that the same
lawyer cannot represent the company and its employees, that this
matter presents one of those situations, and that the interests of the
employee would be best served by having her own lawyer.
Furthermore, if this speech must be given, it will then be up to the
lawyer's organizational client to decide whether its by-laws or state
law require it to advance the fees for that representation, and, if not,
but it is permitted to do so, whether it will undertake making such
advances.

In sum, if these employees remain unrepresented, then the
company's lawyers have to be especially circumspect in their dealings
with these employees both before and at the deposition.25 Negotiating
the path among (1) engaging in activity that one hopes will advance
the interests of the organizational client; (2) avoiding giving advice to
an unrepresented person; and (3) not being deemed the lawyer for the
deponent, is an exercise that must be approached with great care.

It should be noted that the situation where a company's lawyer
attends a deposition with an employee and the lawyer treats this
individual as unrepresented is rare. However, looking at this situation
highlights some of the important issues lawyers confront in this area.

efforts to correct the misunderstanding. The lawyer shall not give legal advice to
an unrepresented person, other than the advice to secure counsel, if the lawyer
knows or reasonably should know that the interests of such a person are or have
a reasonable possibility of being in conflict with the interests of the client.

Id.
24. I reach this conclusion because, if the lawyer fails to provide that advice and it

turns out that the client's employee finds herself in serious trouble, the lawyer's silence
could have serious repercussions, even if the lawyer escapes liability for the lawyer's failure
to act. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 51(3) (2000).
Moreover, giving that advice assures the employee does not mistakenly assume the lawyer
is representing the employee. See id.

25. See id. § 51(3) & cmt. f.
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IV. THE ACCOMMODATION CLIENT

Some would assert that the corporate employee who is
represented by the corporation's lawyer at a deposition is simply an
"accommodation" client.26 They would argue that the ethical problems
outlined above are solved by providing this employee with a second-
class quasi-client status.

There are two problems with this informal approach to the issue.
First, our rules simply do not reflect such a construct. One is either a
client or an unrepresented person. One is either being advised or the
providing of advice is consciously avoided. One is either conducting a
conversation that is subject to the attorney-client privilege or one is
not. Unlike the airlines which are free to offer business class as a
compromise between first class and steerage, that middle ground has
no doctrinal support, and thus there is no place for the lawyer to look
to determine how the accommodation client is to be treated.

Second, the accommodation client "solution" only solves the
problem-admittedly applicable to 99.9% of such events-when
everything goes smoothly. Yet, if lawyers posited their obligations on
everything going smoothly, none of us would need malpractice
insurance. What lawyers need is a framework for dealing with the one
in a thousand problem-which, given the number of depositions of
corporate employees that take place each day, means in absolute
terms that we are dealing with a very serious problem. We must
approach these matters in an analytically rigorous manner to deal with
the rare-yet I would posit certain-event that will require the lawyer
to be able to explain with precision how the lawyer addressed the
matter. The assertion that the deponent was treated as an
accommodation client answers no relevant question that I can imagine
would ever be posed.

V. THE REPRESENTED EMPLOYEE ANALYSIS

The difficulty of treating the employee deponent as
unrepresented and the failure of the accommodation client construct
to answer the really important questions, leaves the lawyer with only
one real alternative: to treat the employee deponent as represented by

26. See id. § 132 cmt. i ("[A] lawyer might undertake representation of another client
as an accommodation to the lawyer's regular client, typically for a limited purpose in order
to avoid duplication of services and consequent higher fees.").

27. Id. ("[C]ircumstances might warrant the inference that the 'accommodation'
client understood and impliedly consented to the lawyer's continuing to represent the
regular client in the matter.").

2002]



SOUTH TEXAS LAW REVIEW

the lawyer for the organization. But as shall be seen, while this may be
the best solution to the problem, it creates as many issues for the
ethical lawyer as it solves. Recognizing that the lawyer is representing
this individual requires the lawyer to demonstrate an ethical and
diplomatic sensitivity that will challenge even the most conscientious
counsel.

The ethical analysis of treating the deponent as client begins from
first principles. The lawyer is now beginning representation of two
clients-the company and its employee. The resulting joint
representation requires the lawyer to determine if there are any
conflicts created by the representation of parties whose interests may
diverge.

In comparable situations, the company is likely to be the long-
term, and in any event, the far more important client.28 One would
expect the representation of the individual employee to be "for this
day and trip only," that is, for the preparation and the taking of the
deposition. Nonetheless, the lawyer may usually proceed with the
joint representation in this manner because the lawyer normally views
the corporate client's interests and the interests of its individual
representatives as aligned. The corporate employee usually wants to
help support the defense of his or her employer-the corporation, and
the corporate client is usually prepared to defend the employee's
conduct-conduct usually undertaken on behalf of the corporation.
Thus, in the great majority of cases, counsel for a corporation does not
give a second thought to representing its individual employees and
officers at depositions. Indeed, this is undoubtedly why few lawyers
ever take the time to think analytically about what they are doing-
engaging in a joint representation of the corporation and its
employee-before they proceed without incident and without ethical
transgressions (other than, perhaps, on the disclosure side) to
undertake the engagement.

Nonetheless, the ethical lawyer will want to consider whether the
relationship with a long-term powerful client creates a material
limitation on the ability of the lawyer to represent the individual
employee. Typically, that will not be the case at the beginning of the
representation of the individual. On the other hand, the lawyer will
want to recognize that the Rule 1.7(b) analysis-does the

28. While lawyers often talk about "important" clients, the loss of which might hurt
their pocketbooks in a dramatic way, we must be ever mindful that our rules do not
differentiate between the ethical duties we owe "important" clients and those we owe less
important clients.
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representation of the organization place a material limitation on the
lawyer's ability to represent the employee-not only must be made at
the outset of the representation, but will remain a continuing one.29

Even if the conscientious lawyer determines that she is perfectly
or sufficiently comfortable with taking on the second representation,
the lawyer still must determine whether there are any other conflicts
between the organizational client and its employee. One cannot
assume that no conflict (other than the long-term client conflict)
exists. To accomplish this the lawyer may need to make a significant
inquiry into the factual circumstances of the employee to make this
determination. Just knowing the employee's name, rank, and serial
number is not enough. Thus, the lawyer will have to engage in some
investigation of the employee's status, role, and concerns before the
conflict decision can be made.

In doing so the lawyer will be dealing with the employee as a
prospective client-a status that carries its own pitfalls. A prospective
client is entitled to the protection of confidentiality." And, while in a
normal joint representation in which the clients come to the lawyer at
the same time and the lawyer can set ground rules for the treatment of
confidential information (must it be shared or shall it be kept a secret
from the other client?), here there already is one client-the
corporate client. In chatting with the employee or second client the
lawyer could easily learn information that requires the lawyer to turn
down the representation; more damaging for sure, the information
could necessitate the lawyer's withdrawal from representing the
corporate client.31 Thus, the ethical lawyer will want to warn the
organizational client of this risk before even exploring the propriety of
undertaking the joint representation.

Assuming the lawyer conducts an initial investigation that reveals
no conflict between the corporate client and the employee, the lawyer
must then address the issues that arise in any joint representation.
First, the normal rule is that if a conflict develops between jointly

29. MODEL RULES OF PROF'L CONDUCT R. 1.7(b) (2002).
30. See id. R. 1.18. This rule, recently adopted by the American Bar Association

House of Delegates in August of 2002, makes explicit the duties a lawyer has long owed to
prospective clients. See also RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS

§ 15(1) (2000).
31. See Bridge Prods. Inc. v. Quantum Chem. Corp., No. 88 C 10734, 1990 WL 70857,

at *5 (N.D. Ill. Apr. 27, 1990). The Restatement takes the view that the lawyer who learns
the offending information might be screened, RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS § 15(2) (2000), a view adopted by Rule 1.18. MODEL RULES OF
PROF' CONDUCT R. 1.18 (2002).

32. See Bridge Prods., 1990 WL 70857, at *2-6.
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represented clients, the lawyer is supposed to withdraw from both
representations.33 That "rule" can be avoided if two preconditions are
met. First, both clients have to agree that if a conflict develops the
lawyer may represent one of them designated in advance.34 Second, at
the time the conflict develops the client which is losing the continuing
representation has the right, regardless of any earlier agreement, to
revisit the issue.35 This is because the original agreement, in effect, was
a prospective waiver given at a time when the facts and circumstances
of the future joint representation were not yet known, confidential
information from both clients has not yet been revealed, and the basis
for the conflict that later developed was, by definition, as yet
unidentified.36 As a result, when the conflict develops, the lawyer,
notwithstanding any prior agreement, will still have to ask herself
whether the basis of the conflict prevents the lawyer from continuing
with either representation.

And, of course, the dropped client has a chance to revisit his
prospective waiver based on the facts and circumstances that are now
known. What is the nature of the conflict? Are the two clients now
directly adverse? If not, how critical is the material limitation that has
arisen? What confidential information has been shared with counsel
since the representation began? In short, the "dropped client" will ask
herself, "can I live with my former lawyer continuing to represent my
employer?" Needless to say, the lawyer for the corporation will have
to warn the corporate client of this possibility as well, even before the
joint representation is considered.

Another issue the conscientious lawyer will want to address with
both clients before the joint representation is undertaken is the effect
of the joint attorney-client privilege that arises by virtue of a joint
representation. Under this doctrine, the lawyer is bound to keep
privileged from the outside world everything the lawyer learns from

33. See In re Corn Derivatives Antitrust Litig., 748 F.2d 157, 161-62 (3d Cir. 1984);
Brennan's, Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168, 171-72 (5th Cir. 1979).

34. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 122 cmt. d, illus.
2 (2000).

35. See id. cmt. f.
36. Id.
37. See id. § 122(2)(c) ("[I]n the circumstances, it is not reasonably likely that the

lawyer will be able to provide adequate representation to one or more of the clients.");
Lawrence J. Fox, All's OK Between Consenting Adults: Enlightened Rule on Privacy,
Obscene Rule on Ethics, 29 HOFSTRA L. REV. 701, 704 (2001).

38. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 122 cmt. f
(2000).
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either client.39 While the clients will likely embrace this protection
when the matter is broached at the beginning of a joint
representation, they must be reminded how often it becomes
advisable for a party to waive the privilege at some later date. One
thinks of parties who decide they want to "cooperate" with the SEC
or of new management taking over an enterprise in bankruptcy, or
otherwise, and seeing some advantage in dropping claims of privilege.
If the client has been part of a joint representation, this option-
waiving the privilege-will not be available unless both clients agree
to waive their rights.'

Third, on a related topic, the lawyer must establish ground rules
for dealing with confidential information. Is all information from each
client shared with the other? Is none? Is it left to the lawyer's
discretion? One can see how the attitude of the two clients-when one
is the corporate employer and the other the corporate employee-
may differ substantially.

VI. THE CONFLICTS THAT MIGHT DEVELOP

It is helpful for the lawyer to recognize the conflicts that might
develop between the long-term organizational client and the
individual organizational employee. There are at least three, and
probably far more,4 that could arise.

First, the corporate employee witness may have engaged in
conduct that could expose that employee to personal civil or criminal
liability. For example, the employee may have shared inside
information with a family member or friend, or the employee may
have destroyed documents. Under these circumstances, the employee
would need counsel to evaluate his potential exposure and the risks
thereby created, as well as to help him prepare a defense to any
allegations that might arise. While that task in itself may be something
that the organization's lawyers are also fully capable of undertaking,
the problem is that, even at this early juncture, one can identify,
without much effort, the fact that the employee is entitled to a lawyer
who is free to advise him to: (1) refuse to testify, and (2) take some

39. See id. § 75.
40. There is some dispute as to what one co-client can waive without the express

consent of all others. At most, however, a co-client can only waive as to a "communication
[that] relates only to the communicating and waiving client." Id. cmt. e; see id. at 583-84
(Reporter's Note).

41. Many of these might simply come from some revelation by the client-employee
unrelated to the reason for the underlying lawsuit.
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protective action such as seeking immunity or even filing a qui tam
action.42 These actions may not be in the best interests or, more
debilitating, directly adverse to the interests of the employer client. In
short, one can envision, with little effort, that these matters could
result in a conflict between the employer company and the employee
regarding the terms of his future employment and responsibility for
his conduct.

Second, the witness corporate employee may have engaged in
conduct that the company would like to disavow. While not illegal, the
company, for example, wants to distance itself from the investment-
banker employee's helping of the investment bank's client to structure
off-balance sheet financing. Under those circumstances the employee
may want to assert that the company: (1) knew what the employee
was doing; (2) encouraged such creativity; or (3) told the employee to
conduct themselves in such a way that would permit the company to
maintain deniability. Again, under those circumstances, it can be seen
that the employee is entitled to a lawyer who is free to advise the
employee to argue that the client's conduct was: (1) explicitly
authorized; (2) tacitly approved; or (3) in the best interests of the
company's clients. The bottom line is that any of these arguments may
well be contrary to the best interests of the company and thereby
create a conflict of interest for the lawyer who is embarked on a joint
representation.

Third, the employee may have engaged in conduct that violated
company policy. Imagine an employee directing allocations of initial
public offering shares in the "go-go 90's" to CEOs of important
investment banking clients, rather than to important brokerage
clients. If the company is willing to overlook the conduct in a way that
is binding, no conflict results. But if that conduct could result in the
corporate client threatening the individual employee's future
employment with the corporation, or otherwise create a conflict
because the corporate client employer is likely to sanction the
employee for violating company policy, then a conflict exists. Under
these circumstances, the employee clearly needs a lawyer who can
advise the employee how to retain her employment or otherwise
reduce the negative consequences of the employee's activities-advice
that a lawyer who has loyalty to the company client (whose best

42. Qui tam actions are suits that arise under 31 U.S.C §§ 3729-3733 (1994) in the
False Claims Act. See generally Joel Androphy & Adam Peavy, Bringing Rogues to Justice:
The Qui Tam Provisions of the False Claims Act, 65 TEX. B.J. 128 (2002) (describing cases
investigated and filed by private parties for fraud on the government).
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interests might well be the termination of the employee) cannot
provide.

If any of these circumstances arise, it will be apparent that the
lawyers for the company, in undertaking this joint representation, will
be operating under a disabling conflict of interest under Rule 1.7(b), 3

in that their representation of the employer client creates a material
limitation on the advice they can give the employee client." When the
lawyer is foreclosed from providing certain advice to one client
because of the lawyer's duties to another client, an ethically significant
conflict of interest clearly exists. "5 Moreover, the lawyer can recognize
that there may come a time when the fallout between the company
and its employees over the latter's conduct may become pronounced
and the conflict of interest between them substantially more open and
acute.

VII. WAIVING THE CONFLICT

Having identified the conflict, it then becomes necessary to
determine if the conflict is waiveable. The rules provide that a lawyer
should not even seek the waiver of a conflict in a situation where no
reasonable lawyer would seek a waiver."6 In the terms of the latest
revision to the Rules, the lawyer must "reasonably believe[] that [he
or she] will be able to provide competent and diligent representation
to each affected client. 4 7

It would be difficult to conclude that any of these three
previously mentioned representations are waiveable. Simply consider
the "speech" the lawyer seeking a waiver would have to deliver. This
is not simply one of those conflicts where the lawyer confidently
informs the client that the lawyer can represent the client vigorously
in this matter adverse to plaintiff, despite the fact, perhaps, that other
lawyers in another office of the lawyer's firm represent the plaintiff on
some totally unrelated matter. Rather, the lawyer would, in effect, be
saying, "I could represent you in preparation for this deposition, but if
it turns out you have potential criminal liability by virtue of your
conduct, there is a whole range of advice a lawyer without conflicts
would be free to give you. Unfortunately, I cannot." The potential
client might ask, "What would that be?" "Sorry, I cannot tell you

43. MODEL RULES OF PROF'L CONDUCT R. 1.7(b) (2002).
44. See ABA, MODEL RULES OF PROF'L CONDUCT ANN. 103-04 (4th ed. 1999).
45. See id. at 103.
46. MODEL RULES OF PROF'L CONDUCT R. 1.7(b)(1) (2002).
47. Id.
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that," answers the ethically compromised lawyer.
Even if the lawyers could get over the hurdle with respect to non-

waiveability, the process of seeking a waiver itself raises serious
ethical concerns. Here the lawyers are representing the company,
their long-term client, and one who is separately represented by
sophisticated in-house counsel. Gaining the organization's consent to
the joint representation raises little in the way of concerns. It is
sophisticated, it has its own counsel and it is not being asked to accept
circumscribed advice.

On the other hand, dealing with the individual raises all kinds of
power imbalance issues. The individual is highly unlikely to have
counsel and is being asked to be solely represented by his or her
employer's lawyer. Also, it is unlikely that the individual has anything
approaching the sophistication the organizational client possesses in
matters of this type. Moreover, the individual is the one being asked
to accept a cramped representation, an acceptance that may be
alleged-if events turn sour-to have been motivated in part to save
some money and, not coincidentally, to maintain some measure of
control over the litigation for the company's benefit. Finally, the
individual's need for effective representation is even greater than his
or her employer's because, between them, only the individual might
face incarceration." Few lawyers, after identifying the issue, would
conclude that they could fairly seek a waiver of the conflict of interest
between the organizational client and the employee in these
circumstances.

VIII. IS IT A CONFLICT RIGHT Now?

The lawyer facing this joint representation issue might ask
whether this is not a potential future conflict that may never eventuate
and, therefore, not one with which the lawyers must presently grapple.
The fact is that virtually all conflict recognition problems deal in
varying degrees of likelihood rather than certainties. The question
that is asked is not whether there is a problem that at the moment
must be addressed, but rather whether there is a "substantial [future]
risk that the lawyer's representation would be materially and
adversely affected" by the conflict.49 As one set of commentators has
observed:

In the modern view, a conflict of interest exists whenever the

48. See E.F. Hutton & Co. v. Brown, 305 F. Supp. 371,389-90 (S.D. Tex. 1969).
49. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 121 (2000).
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attorney-client relationship or the quality of the representation
is "at risk," even if no substantive impropriety-such as a breach
of confidentiality or less than zealous representation-in fact
eventuates. The law of lawyering then proceeds by assessing the
risk and providing an appropriate response. °

Given that standard, it is clear that the analysis here presents a
conflict sufficiently likely to arise in the future that the lawyer must
decline the dual representation.

IX. How MANY LAWYERS MUST BE HIRED?

If the conclusion is reached that the company's lawyers cannot
represent individual employees who, on the basis of known facts,
present an existing conflict or the reasonably foreseeable likelihood of
a future conflict, the question arises whether the same law firm or
second lawyer can undertake the representation of all of these
individual representations.5 This is not, of course, a question the
company or its lawyers will have the right to decide. Rather, the
lawyer asked to represent the first of these individuals will have to ask
whether the next proffered representation can be undertaken. 2

Moreover, any individual who has, at that point, retained the lawyer
will also have to consent to being represented as part of a different
joint representation. 3

In any event, an intensive factual inquiry will have to be

50. GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING
§ 10.4, at 10-10 to 10-11 (3d ed. 2001) (footnotes omitted).

51. See MODEL RULES OF PROF'L CONDUCT R. 1.10 (2002).
52. See id. R. 1.7 cmt. 8.
53. HAZARD & HODES, supra note 50; see also MODEL RULES OF PROF'L CONDUCT

R. 1.7 cmts. 18, 29 (2(102). Rule 1.7 comment 18 states:
Informed consent requires that each affected client be aware of the relevant

circumstances and of the material and reasonably foreseeable ways that the
conflict could have adverse effects on the interests of that client. The information
required depends on the nature of the conflict and the nature of the risks
involved. When representation of multiple clients in a single matter is
undertaken, the information must include the implications of the common
representation, including possible effects on loyalty, confidentiality and the
attorney-client privilege and the advantages and risks involved.

MODEL RULES OF PROF'L CONDUCT R. 1.7 cmt. 18 (2002) (citations omitted). Rule 1.7
comment 29 provides in part:

In considering whether to represent multiple clients in the same matter, a
lawyer should be mindful that if the common representation fails because the
potentially adverse interests cannot be reconciled, the result can be additional
cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to
withdraw from representing all of the clients if the common representation fails.

Id. cmt. 29.
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conducted about any given individual to determine whether multiple
individuals can be represented by the same lawyer. 4 Obviously, to the
extent the employees tend to be similarly situated and do not have
conflicts among themselves, it may be possible for one lawyer to
represent many of these individuals, at least until the time some
proceeding against the individuals is threatened or brought.5

X. WON'T THIS APPROACH HURT THE COMPANY IN ITS

LITIGATION?

If, consistent with the foregoing, it is concluded that some of the
company's individual employees require separate counsel, that
separate representation will not necessarily result in a change in the
way the litigation looks from the perspective of the opposing party or
parties. While these individuals will be consulting different counsel,
once that consultation occurs, company counsel is then free to urge
the individuals' counsel to permit the company's counsel to
"represent" these individuals at the depositions under whatever
reasonable guidelines their respective lawyers may specify. 6 Indeed,
the counsel for the individuals will likely consider that approach as
well because they will not want to raise any suspicions in the minds of
plaintiffs' counsel why there might be a need for separate
representation. But, that decision will occur in a context in which each
individual will be counseled, not by the company or its lawyers, but by
the individual's own counsel, as to all of the ramifications of their
conduct, the opportunity to refuse to testify, the possibility of "cutting

54. See MODEL RULES OF PROF'L CONDUCT R. 1.7 cmt. 2 (2002). Comment 2
provides in relevant apart:

Resolution of a conflict of interest problem under this Rule requires the
lawyer to: 1) clearly identify the client or clients; 2) determine whether a conflict
of interest exists; 3) decide whether the representation may be undertaken
despite the existence of a conflict, i.e., whether the conflict is consentable; and 4)
if so, consult with the clients affected under paragraph (a) and obtain their
informed consent, confirmed in writing.

Id.
55. See id. cmts. 4-5. A lawyer's ability to represent multiple clients is qualified by the

lawyer's duties to any former client and adequate representation of remaining clients. Id.
cmt. 4.

Unforeseeable development, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation,
might create conflicts in the midst of a representation, as when a company sued
by the lawyer on behalf of one client is bought [sic] by another client represented
by the lawyer in an unrelated matter.

Id. cmt. 5.
56. See id. R. 1.13 (2002).

[Vol. 44:185



DEFENDING A DEPOSITION

a deal," the best chance to retain their employment and their stock
options by someone not inhibited by a conflict. Yet, the corporate
counsel would like this to occur without painting a bull's eye on the
individual employee's forehead.

XI. THE CONDUCT OF A DEPOSITION IN WHICH THE COMPANY

LAWYER "REPRESENTS" AN INDEPENDENTLY REPRESENTED

EMPLOYEE

How should company counsel conduct any deposition in which an
otherwise independently represented employee seeks to be
"represented," solely for purposes of the deposition, by company
counsel? It is my view that company counsel can now undertake this
very limited joint representation. Though a conflict triggered the need
to hire separate counsel for the individual, that conflict has been
significantly ameliorated by the fact that the individual is now
separately represented for virtually all purposes. And, the conflict is
now clearly waiveable because the individual will be separately
represented in assessing the risks of being represented at the
deposition by company counsel. 7

As for now, returning to first principles, we must recall that the
reason this employee was referred to independent counsel included a
perceived need for that individual to receive advice, inter alia, whether
the individual should invoke the Fifth Amendment.58 Thus, when the
individual's counsel decides that for purposes of the deposition it
would be in the individual's best interest to be represented by
company counsel, company counsel must assume that all of the issues
relating to whether this person should testify at all have been explored
with independent counsel and two decisions have been made-first,
that the individual will testify and, second, that it is in the individual's
best interest that he or she be represented by company counsel at the
deposition (provided, of course, that company counsel and the
company are agreeable to that approach).

The other first principles one must recognize are those relating to
what a lawyer may do at a deposition. Other than advise a client to
invoke the Fifth Amendment, direct a client not to answer questions
on the grounds of privilege, or objecting to the form of the questions,
counsel at a deposition has virtually no decisions to make. Therefore,
the representation by company counsel of this individual at a

57. See id. R. 1.7.
58. See supra Part III.
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deposition is practically circumscribed in any event."
Nonetheless, what happens if, based on how the questioning is

going, company counsel concludes that the individual should be
advised to invoke the privilege against self-incrimination? In that
situation, company counsel must realize that this is the very issue for
which the individual was referred to independent counsel; it is not up
to company counsel to second-guess the decision the individual and
his or her personal counsel reached. Nor does company counsel want
to take any steps in the deposition-such as taking a sudden break-
that would create any special suspicion about the individual's
testimony. In short, company counsel does not have any ethical duty,
in my view, to give the individual advice relating to that question
during the deposition. The lawyer must assume that advice on that
subject has already been addressed by individual counsel and the
decision to appear at the deposition without individual counsel has
already been made by the individual after consultation with individual
counsel. It is not for company counsel to seek to "influence" that
decision mid-deposition.

That having been said, if at appropriate junctures company
counsel wishes to or makes advance arrangements for consulting with
the individual's counsel about how the deposition is going and even
sharing company counsel's view that the privilege against self-
incrimination should be invoked, company counsel is certainly free to
do that so long as it is understood that company counsel has no
obligation to do so. Company counsel must recognize that all
decisions in this regard must be made by the individual counsel in
consultation with his or her individual counsel (and not by or in
consultation with company counsel).

XII. CONCLUSION

Attending a deposition with the employee of a client seems
simple enough. It is an act that is repeated hundreds of times every
day. But it is fraught with ethical considerations which I hope will be
recognized and considered in a thoughtful way as a result of the
approach suggested in this article.

59. It is also possible that counsel at the deposition will be confronted with a lying
witness and believe that he or she has some obligation to act under Rule 3.3. See MODEL
RULES OF PROF'L CONDUCT R. 3.3 (2002). In that unlikely event, however, the lawyer will
not have to act at the deposition and will only have to act thereafter if the witness and the
witness's lawyer fail to take appropriate remedial action. See id.
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IS THE PRACTICE OF LAW REALLY CHANGING? 

 The following paper is intended to raise questions about whether the practice of law is in 
a period of evolution.  Many industry analysts suggest that major changes are coming, and this 
paper focuses on whether artificial intelligence will really be a practice disrupting technology 
and whether the billable hour is really on its last legs.  The paper literally raises questions but is 
not intended to answer those questions.   

Will Technology Really Supplant Lawyers? 

 Numerous articles and blogs speculate that the practice of law is evolving faster now than 
it ever has in the past.  Recent articles claim that advances in technology are forcing law firms to 
adapt or die.  According to some authors, artificial intelligence “robots” might eventually take 
over some aspects of the practice of law and put lawyers out of work.   

For example, Eric Kroh in “Robots: The Latest Threat to Associates and the Billable 
Hour” noted that artificial intelligence “bleeding-edge technologies” already exists to “help 
lawyers do their work faster, better and cheaper.”1  Specifically, Mr. Kroh identifies artificial 
intelligence solutions used by BakerHostetler and Latham & Watkins which uses “natural 
language processing to understand questions posed by lawyers and to return information on 
relevant court cases and legislation in a matter of seconds.”2  He also describes existing 
technology which some law firms and the Big Four accounting firms now use to reduce time 
spent on due diligence “in 20 to 90 percent less time.”3  According to Mr. Kroh, these 
technological advancements could lead law firms to hire fewer associates in the future as 
“artificially intelligent machines” will “automate some of the tasks traditionally performed by 
human attorneys.”4 

 Mr. Kroh is not the only author to note the artificial intelligence uprising and the potential 
impact on how law firms deliver legal services.  Jeff Bennion in an Above the Law article from 
last June predicted that “that certain menial parts of your jobs are going to be outsourced to 
technology.”5  Unlike Mr. Kroh and Mr. Bennion, Zach Abromowitz believes that “[a]lthough 

                                                           
1 Eric Kroh, “Robots The Latest Threat to Associates and the Billable hour,” Law360, July 16, 2016. 
2 Id. 
3 Id. 
4 Id. 
5 Jeff Bennion, “Are Robots Going to Take Our Legal Jobs,” Above the Law, June 21, 2016. 



 
 

AI has a futuristic feel, its impact on the legal industry is no longer a question about the future, it 
is very much a pressing, present issue.”6  Mr. Abromowitz lists “eDiscovery, contract review or 
practice management” as examples of current artificial intelligence solutions presently available 
to streamline legal projects and reduce expenses.7   

 Most of the authors who have written about artificial intelligence and the legal practice 
predict that robots will not be replacing human lawyers in the short term,.8 But the authors also 
agree the existing and emerging technologies will impact the delivery of legal service in both the 
short and long terms.  Mr. Kroh devotes an entire section of his article to the concept that 
artificial intelligence solutions could lead to the collapse of the traditional law firm “pyramid 
model.”9  

Mr. Kroh cites legal industry consultant Jordan Furlong for the proposition that “[i]f law 
firms adopt artificial intelligence to cut back on labor costs…that could also mean they will not 
need to hire as many attorneys.”10  According to Mr. Furlong, [o]ne way or another, it’s going to 
reduce the total amount of workload that traditionally, especially newer lawyers and younger 
lawyers have been assigned to do.”11  Therefore, Mr. Furlong believes that technology could “put 
further pressure on BigLaw’s outdated business models” and the “pyramidal structure employed 
at large firms, with a few senior lawyers at the top supported by an army of associates at the 
bottom, could collapse.”12  Mr. Furlong anticipates that in the future “[i]t’s going to be very hard 
to convince a client you need four associates hammering away at keyboards when a machine can 
do some of that faster and cheaper and in some cases at a higher level of quality.”13 

But is the robot uprising really having an impact on the current level of legal service 
delivery?  One example of an artificial intelligence technology which is becoming mainstream is 
technology assisted review (TAR). 14  Over the last few years, courts have come to accept and 
                                                           
6 Zack Abromowitz, “Do Robots Make Better Lawyers? A Converstation and About Law and Artificial 
Intelligence,” Above the law, June 12, 2016. 
7 Id.  
8 See John Markoff, “The End of Lawyers” Not So Fast.” The New York Times, January 4, 2016 
(discussing a recent study “Can Robots Be Lawyers?” published at Social Science Research Network by 
Dana Remus, a professor at the University of North Carolina School of Law, and Frank S. Levy, an 
M.I.T. labor economist on December 30, 2015). 
9 Kroh, Law360, July 16, 2016. 
10 Id. 
11 Id. 
12 Id. 
13 Id. 
14 “Technology assisted review” is also known as “computer assisted review” and “predictive coding.”  
Regardless of the terminology used, the software solutions use human review decisions to “learn” which 
documents are relevant and responsive.  The TAR Glossary, 7 Fed. Courts L. Rev. at 32 defines TAR as a 
“process for Prioritizing or Coding a Collection of Documents using a computerized system that 
harnesses human judgments of one or more Subject Matter Expert(s) on a smaller set of Documents and 
then extrapolates those judgments to the remaining Document Collection. Some TAR methods use 
Machine Learning Algorithms to distinguish Relevant from Non-Relevant Documents, based on Training 



 
 

even encourage the use of TAR for responding to electronic discovery.  For example, Magistrate 
Judge Andrew Peck recently wrote “that in general, TAR is cheaper, more efficient and superior 
to keyword searching.”15  According to Judge Peck, TAR “is the best and most efficient search 
tool.”16   

Although judges have endorsed the use of the technology over the traditional keyword 
search methodology, several questions remain regarding whether TAR is really impacting the 
cost and delivery of e-discovery legal services.  The list of questions includes: 

 Has the use of TAR really reduced the ultimate cost of discovery? 
 How are low firms and their clients tracking potential savings? 
 Has the use of TAR replaced humans in the document review process? 

o Has the use of TAR reduced the number of document reviewers used in 
document productions versus the number used in traditional keyword 
search productions? 

o Has the use of TAR reduced the number and costs of discovery disputes? 
o Has the use of TAR impacted law firm hiring practices for document 

review projects? 

Inherent in all of those questions is whether law firms have found ways to continue using 
the same number of human document reviewers while also utilizing the latest TAR technology.  
While numerous judicial opinions speculate that discovery costs have been reduced, large-scale 
empirical data evaluating the true cost reduction is lacking. 

Similar questions apply to the other artificial intelligence solutions being utilized by 
companies and law firms.  In actual practice rather than in theory, have those solutions lead to 
significant cost savings?  Has the ultimate product been superior to that produced by lawyers?  
Have the projects using the artificial intelligence products been more efficient and saved time or 
were the efficiencies eliminated by extra work and programming by humans? 

Is the Billable Hour Really Dying? 

For over two decades, legal industry analysts have predicted the death of the billable 
hour.17 Alternative Fee Arrangements (AFAs) have long been touted as the next big legal 
                                                                                                                                                                                           
Examples Coded as Relevant or Non-Relevant by the Subject Matter Experts(s), while other TAR 
methods derive systematic Rules that emulate the expert(s)’ decisionmaking process. TAR processes 
generally incorporate Statistical Models and/or Sampling techniques to guide the process and to measure 
overall system effectiveness.” 
15 Hyles v. New York City, 2016 U.S. Dist. LEXIS 100390, at *4. 
16 Id. at *9. 
17 See Warner S. Fox et al., “ALTERNATIVE FEE ARRANGEMENTS: AN IDEA WHOSE TIME HAS 
COME?” in ALFA International, Business Litigation Update, Vol. 2010, Issue 1 citing Margot Slade, 
“Revolution in Lawyers’ Fees: The Meter is Being Shut Off,” N.Y. TIMES, Oct. 22, 1993, available at 

http://www.nytimes. com/1993/10/22/news/ for the proposition that AFAs had been around since the 



 
 

practice disruptors that will significantly alter the method for paying outside counsel.  Although 
some companies like GlaxoSmithKline, Tyco International and United Technologies have 
reportedly implemented AFAs for the majority of their outside counsel legal work, the billable 
hour approach remains the predominant method of billing clients.18 According to one recent 
report, “overall, AFAs were used in 9.4% of matters and accounted for 7% of billings.”19  

The evidence that the billable hour is alive and well was recently reported by the New 
York Times.  In an August 15, 2016 article, the Times reported that law firm revenue rose 4.1% 
in the first half of 2016 largely as the result of higher hourly billing rates.20  According to the 
article, the “increase in revenue for law firms in the first half of this year came largely from 
higher lawyer billing rates rather than greater demand for services, according to Citi Private 
Bank’s quarterly report on the legal industry.”21  The article further reported that “[t]he growth 
was primarily driven by an average billing rate increase of 3.2 percent.”22  Further solidifying the 
continued existence of the billable hour is fact that over 100 law firms recently raised first-year 
associate pay to $180,000.23 

Last year, Boston Scientific Corporation General Counsel Timothy A. Pratt implored 
outside counsel to “[f]igure out a better way to get paid for the services you provide.”24  Even in 
his article, Mr. Pratt predicted the end of the billable hour “may be a slow death.”25  

Given that commentators have been predicting the death of the billable hour since the 
early 1990s, it seems safe to predict that the billable hour will not be entering hospice any time 
soon.   But are there steps clients and their outside counsel can and should undertake to hasten 

                                                                                                                                                                                           
1990s; see also Catherine Ho, “Is this the death of hourly rates at law firms?” The Washington Post, April 
13, 2014. 
18 See Chas Schmidt, “GSK, AFAS and the Continuing Evolution of Legal Billing,” LexisNexis, Business 
of law Blog, August 17, 2016 (reporting that 83% of the work performed by outside counsel in 2015 for 
GSK was billed under AFAs and noting Tyco’s one-law firm model) and Catherine Ho, “Is this the death 
of hourly rates at law firms?” The Washington Post, April 13, 2014 (noting that 70% of United 
Technologies legal fees “are on a non-hourly rate”). 
19 Schmidt, “GSK, AFAS and the Continuing Evolution of Legal Billing,” LexisNexis, Business of law 
Blog, August 17, 2016 referring to the LexisNexis 2015 Year-End Enterprise Legal Management Trends 
Report. 
20 Elizabeth Olson, “Higher Fees Increase Law Firm Revenue by 4.1 Percent,” New York Times, August 
15, 2016. 
21 Id. 
22 Id. 
23 Mark A. Cohen, “Why is there a disconnect between what firms are doing and what clients want?”  
ABA Journal Online at http://www.abajournal.com/legalrebels/article/the_law_firm_disconnect, August 
18, 2016. 
24 Timothy A. Pratt, “Three Rules for the 21st Century Lawyer – A View from Two Worlds,” FDCC 
Quarterly/Spring 2015, 266-78. 
25 Id. at 271. 



 
 

the demise of the billable hour?  Mr. Pratt suggested five steps inside and outside counsel could 
take to redefine how clients compensate their outside counsel.26  

Questions worthy of discussion include: 

 Have counsel taken Mr. Pratt’s call for the end of the billable hour to heart moved 
toward true value-based billing?  

 If so, in what form have those arrangements taken?  
 How are clients determining value rendered by outside counsel?   
 Are companies still differentiating between commoditized services and litigation 

matters?   
 What steps can companies and firms take to hasten the demise of the billable hour? 
 What pressures are necessary to eliminate the billable hour? 

If the billable hour is not quite yet on it deathbed, are there approaches law firms and 
their clients can take to improve efficiencies and lower expenses without jeopardizing the quality 
of services delivered?   

Johnson & Johnson’s legal department has undertaken a project to improve efficiency 
through billing codes and analytics.  An internal team at J&J worked with a small external team 
to evaluate “hundreds of thousands of lines of timekeeping entries” to identify trends and outliers 
in the billing process.27 Through the project, the J&J staff has been “finding inefficiencies and 
approving good work by firms, all with the ultimate goal to drive cost down and turn out docket 
into better managed matters.”28 

Other companies are undertaking similar analyses to improve efficiencies and reduce 
expenditures.  These types of data mining activities raise important questions for firms and their 
clients. 

 Should firms undertake internal analyses of their own billing data?   
 If so, what information and data is practical to gather and what data would be 

helpful for clients and prospective clients? 

  

 

  

                                                           
26 Id. at 272. 
27 Novus Law LLC Client Solutions Team, “Aligning on Bill Coding Yields Insight and Control at J&J,”  
28 Id.  
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