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TAPPING INTO Insurance Insights
2017 Insurance Industry Institute

November 9-10, 2017
Sheraton New York Times Square

Agenda
Wednesday, November 8, 2017

6:00pm - 7:15pm | Central Park East
Registration and Reception
Sheraton New York Times Square Hotel

Thursday, November 9, 2017

8:00am - 9:00am | Central Park East
Registration and Breakfast

9:00am - 9:10am | Central Park West
Welcome from the FDCC
President: J. Scott Kreamer, Baker Sterchi Cowden & Rice, LLC

9:10am - 10:10am | Central Park West
Keynote Speaker
Professor Albert J. Beer, FACS, MAAA, The Michael J. Kevaney/
XL Chair, Professor of Risk Management, Insurance and
Actuarial Science, Peter J. Tobin College of Business, The 
School of Risk Management, St. John’s University

10:10am - 11:10am | Central Park West
An American in Paris
Dan Kohane, Hurwitz & Fine, P.C.
Stephen Carter, Carter Perry Bailey, LLP
Elizabeth Sandza, Wilson Elser Moskowitz Edelman & Dicker LLP
Albert Hilber, Director/SVP Senior Claims Counsel - Americas,   

Swiss Re

11:10am - 11:30am
Morning Intermission
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11:30am - 12:30pm | Central Park West
Artificial Intelligence
Andrew Downs, Bullivant Houser Bailey, PC
John H. Denton, Managing Director, Marsh USA, Inc.
Kate Browne, Senior Claims Expert, Senior Vice President, 

Claims Corporate Solutions, Westport Insurance
 Corporation

12:30pm - 1:45pm | Central Park East
On Site Lunch

1:45pm - 2:30pm | Central Park West
Criminalization of Torts
William E. Vita, Westerman Ball Ederer Miller Zucker &

Sharfstein, LLP
Kelly Currie, Crowell & Moring
Howard Merten, Partridge, Snow & Hahn

2:30pm - 3:30pm | Central Park West
Reinsurance, “It’s a Small World”
Stuart Henderson, President & CEO, Western National

Insurance Group

3:30pm - 3:50pm
Afternoon Intermission

3:50pm - 4:50pm | Central Park West
Major Claims with Coverage Challenges
Don Myles, Jones Skelton & Hochuli
Patrick F. Murphy, Ph.D., P.E., CFEI, Exponent
Marjorie Berger, Senior Vice President, Liability Claims,

American Nuclear Insurers
Atea Martin, Vice President, Life Agents and Broker Dealer 

Claims, Berkshire Hathaway Specialty Insurance

4:50pm - 5:00pm | Central Park West
Announcements

5:15pm - 6:15pm | Lenox Ballroom
Reception
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Friday, November 10, 2017

7:45am - 8:25am | Central Park East
Breakfast

8:25am - 8:30am | Central Park West
Announcements

8:30am - 8:45am | Central Park West
FDCC Evolve
Robert L. Christie, Christie Law Group, PLLC

8:45am - 9:45am | Central Park West
Climate Change Update
Michael Gerrard, Columbia Law School

9:45am - 10:45am | Central Park West
Early Dispute Resolution
Dress Rehearsal or Opening Night?
Sean Griffin, Dykema Gosset
David Geronemus, Mediator, JAMS
Susan White, Manatt, Phelps & Phillips, LLP
Kim Hogrefe, Kim Dean Hogrefe, LLC
Ronald J. Hedges, Dentons US, LLP

10:45am - 11:00am
Morning Intermission

11:00am - 12:00pm | Central Park West
CEO Forum
Rich Traub, Traub Lieberman Strauss & Shrewsberry
Stuart Henderson, President & CEO, Western National

Insurance Group

12:00pm
Meeting Adjourns
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Marketplace Dynamics and  
the State of the Industry 

 
Albert J. Beer, FCAS, MAAA 

Professor of Risk Management and Actuarial Science 
Peter J. Tobin School of Business 

St. John’s University 
 

November 9, 2017 
 

THE PETER J. TOBIN                                  
COLLEGE OF BUSINESS 

“A Study of the Underwriting Cycle of the 
Property Insurance Industry of China” 

 
“Underwriting Cycles in German  

Property-Liability Insurance” 
 

“The Satellite Insurance Market  
and Underwriting Cycles” 

 
 
 
THE SATELLITE INSURANCE 

MARKET AND UNDERWRITING 
CYCLES ... 
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A Long History of Cyclicality 
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A Long History of Cyclicality 
 

A Financial Performance Metric: 
Combined Ratio 

THE PETER J. TOBIN                                  
COLLEGE OF BUSINESS 

4 

A Long History of Cyclicality 
 

A Financial Performance Metric: 

        Combined Ratio =    Losses and Expenses 
                                             Earned Premium 
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Sources: A.M. Best; ISO, III, Dowling & Partners 

P/C Industry Combined Ratio 
1970  – 2016 
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A Long History of Cyclicality 
 

A Financial Performance Metric: 

        Combined Ratio =   Losses and Expenses 
                                             Earned Premium 
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Source:  A.M. Best, Insurance Information Institute 

Change in Net Written Premium 
1971 – 2016 

1975-78 1984-87 2001-04 
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Average Commercial Rate Change 
(Monthly) 
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Average Commercial Rate Change 
Rate Level Index @ 1/1/02 = 1.00 
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Average Commercial Rate Change 
(Quarterly By Line of Business) 

Source: Council of Insurance Agents and Brokers 
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A Long History of Cyclicality 

A Financial Performance Metric: 

Net Income 
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P/C Net Income After Taxes 

Net Income =      Net Underwriting Gain/Loss 
+   Net Investment Income Earned 
+   Net Realized Capital Gains                     
-    Taxes 
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P/C Underwriting Gain (Loss) 
1975-2016 

 Source:  A.M. Best, Insurance Information Institute 
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14 

P/C Net Income After Taxes 

Net Income =      Net Underwriting Gain/Loss 
+   Net Investment Income Earned 
+   Net Realized Capital Gains                     
-    Taxes 
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15 

Distribution of Invested Assets: 
P/C Insurance Industry 

Source:  Insurance Information Institute , A.M. Best., Insurance Services Office 
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Equities 
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12/01/09 - 9pm 

17 

New Money vs. Embedded Yields 
U.S. Insurers, 1985-2016 

Sources: NCCI, ISO, a Verisk Analytics company, U.S. Treasury (5-year note as proxy for new money yield); 
               Insurance Information Institute. 
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P/C Net Investment Income 
(Excluding Realized and Unrealized Gains/Losses)  

1990-2016 
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Source: Insurance Services Office; Insurance Information Institute 

Over-weighted Bond Portfolio and low 
Interest Rates lead to modest returns 
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P/C Net Income After Taxes 

Net Income =      Net Underwriting Gain/Loss 
+   Net Investment Income Earned 
+   Net Realized Capital Gains                     
-    Taxes 
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P/C Net Realized Capital Gains 
 1990-2016 
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P/C Net Income After Taxes 

Net Income =      Net Underwriting Gain/Loss 
+   Net Investment Income Earned 
+   Net Realized Capital Gains                     
-    Taxes 
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P/C Net Income After Taxes 
1994-2016 
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A Long History of Cyclicality 

A Financial Performance Metric: 

Return On Equity 
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P/C Insurance Industry 
GAAP Return On Equity 

Source:  Insurance Information Institute; ISO, A.M. Best. 

18



14 

THE PETER J. TOBIN                                  
COLLEGE OF BUSINESS 

27 

-4% 

1% 

6% 

11% 

16% 
90

 

91
 

92
 

93
 

94
 

95
 

96
 

97
 

98
 

99
 

00
 

01
 

02
 

03
 

04
 

05
 

06
 

07
 

08
 

09
 

10
 

11
 

12
 

13
 

14
 

15
 

16
 

Source:  Insurance Information Institute, ISO, A.M. Best. 
 

Andrew 
Northridge 

Lowest CAT 
losses in 15 years 

9 / 11 

4 Hurricanes 
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P/C Insurance Industry 
GAAP Return On Equity 

Largest Net Income 
Profit in History 

Financial Crisis 
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Source:  Insurance Information Institute; ISO, A.M. Best. 
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29 Source:  Insurance Information Institute, Fortune, Value Line. 

GAAP Return On Equity: 
Comparison Among Industries 
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Investment Environment:  
Impact on ROEs 

Source: Insurance Information Institute from A.M. Best and ISO data. 
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A Long History of Cyclicality 

A Financial Performance Metric: 

Surplus Growth 
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U.S. Policyholder Surplus  
1975 - 2016 

Source:  A.M. Best, ISO, Insurance Information Institute. 
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Unlike Net Income, Surplus 
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Financial  

Crisis 
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P/C Net Unrealized Capital Gain/Loss 
 1995-2016 
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Unrealized Gain/Loss and  
Change in Surplus 
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“Sharp decline in volatile catastrophe losses drove 
improvement in property/casualty insurers’ full-year 2006 
results” 
 
“Property/casualty insurers' record profit obscures concerns 
over underwriting performance” 
 
“P/C Insurance Industry’s Net Income Drops 42.2 Percent 
in First-Quarter 2017”  
 
 
 
 
 

Headlines 
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Sources of Additional Volatility 
 of Financial Results 

•  Natural Catastrophes 
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Natural Catastrophes – Worldwide 

Source: © 2017 Munich Re, NatCatSERVICE. As of July 2017 

Loss events – Worldwide 
 1980 – 2016 

(Number of events) 
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Natural Catastrophes – North America 

Source: © 2017 Munich Re, NatCatSERVICE. As of July 2017 40 

Loss events – North America 
 1980 – 2016 

(Number of events) 
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U.S. Insured Catastrophe Loss 
(2017 Dollars) 
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Averages: 

‘89 to ‘00  : $ 12.9 B 

‘01 to ‘16  : $ 23.0 B 

41 
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Source:  Property Claims Service/ISO; Insurance Information Institute 
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What’s the worst that could happen?  
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Sources of Additional Volatility 
 of Financial Results 

•  Natural Catastrophes 

•   Reserve Development 
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Sources of Additional Volatility 
 of Financial Results 

•  Natural Catastrophes 

•   Reserve Development 

•   Macro/Micro Economics 

THE PETER J. TOBIN                                  
COLLEGE OF BUSINESS 

Annual Vehicle-Distance  Traveled  
On All U.S. Highways 

(Billion Miles) 

50 

2,600 

2,700 

2,800 

2,900 

3,000 

3,100 

3,200 

00 01 02 03 04 05 06 07 08 09 10 11 12 13 14 15 16 

Sources: Federal Highway Administration 

30



26 

THE PETER J. TOBIN                                  
COLLEGE OF BUSINESS 

Collision Claim Frequency 
(Per 100 insured vehicles) 

51 Sources:  Insurance Services Office; Insurance Information Institute. 
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U.S. Commercial Auto  
Combined Ratio 

Source: Insurance Information Institute. 
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U.S. Real GDP Growth Forecasts 

Sources: Blue Chip Economic Indicators, March 2017 issue; Insurance Information Institute. 
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56 Source:  Insurance Information Institute 
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P/C Insurance Claim Cost Drivers 

Source: Bureau of Labor Statistics. 
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The Leaders 

   The Lemmings 

       The Losers 

Critical “Softening” Market Strategies 
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Managing the People 
•  De-Programming “Lessons Learned” 

•  Underwriters 

•  Brokers 

•  Clients 

•  Analysts 

•  Boards and Shareholders 

Critical “Softening” Market Strategies 
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Managing the “Book” 

•  Vigorous Review of Terms and Conditions 

•  Begin to Identify Lines of Business for “Triage” 

•  Begin to Identify Clients for “Triage” 

Critical “Softening” Market Strategies 
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Managing the Balance Sheet Risk 
•  In-depth Review of Capital Modeling 

•  Risk Based Capital/Solvency II 

•  Profitability by Line of Business  

•  Recognize That Catastrophes Are Inevitable 

Critical “Softening” Market Strategies 
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 Create a “Real” Culture of Underwriting Discipline 

•   Focus Must Be on Bottom-Line Profitability 
ü  “Understand the risk better than anyone” 

ü  “Price it better than anyone” 

ü  “Manage it better than anyone” 

�     Beware of Volume Over Quality 

�      Avoid Thinking of Yourself as a Commodity  

-  Brand / Franchise Value/ Financial Strength 

Critical “Softening” Market Strategies 
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•    Recognize That There Will Be Healthy Tensions   

 -  Entrepreneurial / Disciplined Culture 

 -   Actuarial / Underwriting / Marketing 

 -   Analyst Expectations / Competitive Reality 

Critical “Softening” Market Strategies 
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�    Metrics, Metrics, Metrics … 
 - Measure Variances in Price, Terms, Conditions 

 - Align Behavior with Desired Financial Results 

 - Be Sure Goals Are Consistent in All Areas 

�   Clear, Consistent Message from Management/Board 

  - Everyday, Everywhere, “Walk the Talk” 

Critical “Softening” Market Strategies 

39



35 

THE PETER J. TOBIN                                  
COLLEGE OF BUSINESS 

69 

THE PETER J. TOBIN                                  
COLLEGE OF BUSINESS 

Thank You 
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INTRODUCTION 
 

The concept of artificial intelligence dates from the late 1950’s.1  Like many technological 
advancements, its success depends on other technological developments, so in recent years the 
pace of innovation and interest in artificial intelligence has accelerated considerably.   

What is artificial intelligence?  In simple terms, it is intelligence exhibited by machines. 
That, in turn, involves a variety of abilities including knowledge representation, planning, 
learning, natural language processing, perception, and social intelligence, among others.2   

This paper is intended to provide a broad overview of the current and probable 
consequences of the development of artificial intelligence on the insurance industry, those they 
insure and the legal profession.  This is not an area where there are significant published judicial 
decisions, so readers looking for case authority will need to be patient.  

MANIFESTATIONS OF ARTIFICIAL INTELLIGENCE IN OUR WORLD 

1. Insurers 

From Edward Lloyd’s Coffeehouse in late 1600’s London, to the present, insurance has 
been dependent upon actuarial judgments, ranging from intuitive to heavily data processing 
dependent.  Today, we live in a society where the quantity of available data, both human and 
machine generated is growing exponentially.  Modern actuarial science is dependent upon data.  
Collecting and storing that data is one thing.  Processing and using it is another.  This is one area 
where artificial intelligence is likely to have a significant impact on what risks insurers assume, 
under what contractual terms, and at what prices.  To the extent that insurers, brokers and 
policyholders have been able to gain competitive advantage from the differences in knowledge, 
processing power and intuition between them and those they do business with, artificial 
intelligence could be a field leveling development.   

Claims handing is another area where artificial intelligence can contribute.  Whether it 
comes from valuing claims to identifying patterns indicative of possible fraud, or by using weather 
data to predict when, where and how much resources need to be deployed following a storm, 
artificial intelligence is likely to affect how insurers handle claims in the future.  Recent 
developments include: 

• The use of artificial intelligence to evaluate collision damage to motor vehicles as 
well as to detect possibly fraudulent claims by British insurer Ageas.3 

• Using artificial intelligence to help process bodily injury claims. “We recently 
introduced AI claims handling … and saved 40,000 work hours, while speeding up 

1 Lewis, A Brief History of Artificial Intelligence, LiveScience.com, 2014. 
2 https://en.wikipedia.org/wiki/Artificial_intelligence (as of September 4, 2017). 
3 “UK Insurer Will Use AI for Claims Handling,” Business Insider, May 19, 2017. 
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the claim processing time to five seconds,” Zurich chairman Tom de Swaan told 
Reuters. “We absolutely plan to expand the use of this type of AI.”4 

• Progress in the automobile insurance market towards “touchless claims,” where 
the entire claims process from reporting to payment is automated.5 

Artificial intelligence may also help insurers weather the demographic brain drain 
associated with the retirement of the baby boomer generation which still comprises a significant 
part of the claims handler population.  

2. Policyholders 

Artificial intelligence, like autonomous vehicles, affects the liability exposures of 
individuals and businesses.  For example, liability for an automobile accident is primarily a matter 
of assessing the relative culpability of the drivers involved.  With autonomous vehicles, product 
liability analysis will become the primary focus, whether it is for the vehicles, their autonomous 
driving systems, or external data on which those systems rely.  

Plaintiffs can’t sue a computer, but they can sue the manufacturer, the software supplier, 
the suppliers of any sensors, the owner if it failed to keep the software and hardware up to date 
or failed to maintain redundant systems, and any external suppliers of data.  Instead of a 
relatively simple two or three party claim, a claim could involve many parties.6  Plus, of course, 
there are cyberattacks.  Who is responsible for those?   

Artificial intelligence may make losses and litigation less frequent, but the severity of 
those losses and the complexity of the liability issues and litigation will increase.  

3. Lawyers  

In 2014, the General Counsel for IBM predicted that Watson, the company's artificial 
intelligence software would be able to pass a multistate bar exam, "without a second thought".7 
While Watson has not sat for the bar yet, the release of ROSS, Watson for legal services, makes 
what was once the subject of fiction seem not so far-fetched. 

There is a stereotype of lawyers being technology-ignorant and highly resistant to change.  
“I went to Law School so I wouldn’t have to do math.”  There still are a good many lawyers like 
that out there.  One of your authors, who could type, started practicing law in the “lawyers don’t 
type” era.  Much, including the older lawyers who uttered those statements, has changed.8  But, 
there are still lawyers who run paper dependent practices firmly rooted in the 1980’s.  Although 

4 “Zurich Introduces AI Into Claims Decisions,” Insurance Business America, May 19, 2017. 
5 “2017 Future of Claims Study: Is the Future of Claims Touchless?” LexisNexis Risk Solutions, March 2017. 
6 Kerr, “Artificial Intelligence Ties Liability in Knots,” Risk & Insurance, April 27, 2017.  
7 https://www.akerman.com/documents/AmLaw_Innovation_29504636_v_1.PDF 
8 Note that your authors and speakers have a combined age of 172; this is not simply a subject for millennials.  
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both the ABA and the majority of state bar regulators require attorneys to acquire and maintain 
technical competence,9 not all lawyers meet those standards.  

According to a recent survey by management consulting firm Altman Weil, law firms are 
beginning to explore AI’s potential. While only 7.5% of surveyed law firms are currently making 
use of AI, nearly a third of the surveyed law firms have begun to explore opportunities to use AI 
as a legal tool. The impact of artificial intelligence on lawyers comes in three areas:  (1) How 
lawyers do their job; (2) Which lawyers are hired for particular cases; and (3) What those lawyers 
are paid. 

The advent of natural language searching in databases such as Westlaw and Lexis is one 
example of how artificial intelligence is changing the practice of law.  So, too, is the rise of 
predictive coding in document review.  What’s next?  Time entry (presuming of course that the 
billable hour dies a slow and agonizing death).10 What’s already happening? Analysis of big data 
for legal analytics.11 Transactional contract drafting and review.  In short, time-consuming 
management of large amounts of information.   

AI is expected to play an increasing role in contract creation. While many law firms rely 
on templates for initial drafts of a contract, there is no one-size-fits-all template for the intricacies 
of each situation. AI systems can scan a broker, law firm or insurance company’s contract library 
and create spreadsheet reports sorting and categorizing the data in the  library. For example, AI 
can organize contracts by type, currency, language, and location.  AI programs can use this data 
to assist in the drafting of specialized contracts that are better tailored to the specifics of the deal 
or transaction.  If a lawyer needs a specific type of contract in a particular jurisdiction, an AI 
system can help build the contract by identifying sections and clauses that are necessary for that 
contract or jurisdiction. In addition, AI can locate drafting errors (like vague language) in contract 
drafts, alerting attorneys to problematic clauses at the beginning of the  drafting process. 

For example, a lawyer may know that a particular clause is problematic for a client i.e. a 
weak limitation-on-liability provision.  The lawyer can train the machine to identify variations of 
this clause as “high risk.” When a proposed draft contract contains a weak limitation-on-liability 
clause that leaves a client susceptible to liability, the AI program can identify it and warn the 
attorney. 

AI is also being used to support compliance with the terms of a contract.  AI software can 
act as a watchdog, recognizing and “understanding” the deadlines and obligations within a 
contract.  The program uses that understanding to ensure that the terms and conditions are met. 
For example, AI can scan the content of a contract and notify the participants when the contract 

9 Comment to ABA Model Rule of Professional Conduct 1.1. See also, Ambrogi, Law Sites Blog, March 26, 2015 
(https://www.lawsitesblog.com/2015/03/11-states-have-adopted-ethical-duty-of-technology-competence.html) 
10 www.intapp.com 
11 https://lexmachina.com 
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is about to expire, enabling the parties to renew or extend their agreement, if mutually 
agreeable, and avoid having the contract lapse. 

AI IN THE COURTROOM 

1.  Picking the Jury 

Earlier this year the legal AI company Voltaire rolled out an application that allows 
lawyers and jury consultants to rapidly analyse potential jurors by analysing public data, including 
social media posts. According to the company's website, Voltaire explores all public data related 
to the potential juror, correlates the data against known patterns in human behaviour and then 
produces a detailed profile, with indications of the type of person they are and how their views 
and biases may be a positive or negative factor as part of a jury. 

Voltaire begins with basic data such as addresses, age, education, jobs and then moves 
into business and legal history of the person, then social media posts, which includes examining 
Twitter, Facebook and other social platforms for any signs of a particular ‘sentiment’ toward 
certain issues that may be relevant to the trial. All of this is done in moments and the results 
presented on a lawyer’s iPad or laptop so they can access the data as they stand before juries in 
the courthouse. The social media analysis can continue through the trial, or focus on the day 
before jury selection to help lawyers ascertain the ‘mood’ of the potential juror. For example, if 
a juror has indicated they greatly dislike jury duty, or generally feel very antagonistic about a 
certain issue that will feature in the trial, then lawyers can quickly address this, or at least be 
aware of its potential impact. 

2. Predicting the Result 

An AI program created by computer scientists at University College London (UCL) and the 
University of Sheffield used an algorithm to analyze the texts of 584 European Court of Human 
Rights cases dealing with issues ranging from torture and degradation, to fair trials and privacy. 
After scanning the transcripts, the computer was able to learn which specific phrases, facts, and 
circumstances occurred most frequently when there had been a violation of the Human Rights 
Act. Using the information it had gathered, the computer came up with its own verdict for each 
case – and that verdict lined up with those made by Europe’s most senior judges 79% of the time. 
The team also found that the decisions of the judges on the European Court of Human Rights 
depend more on non-legal considerations than strictly legal arguments – suggesting the court’s 
judges are more “realists” than “formalists.” This suggests the computer was able to analyze not 
only purely legal evidence, but also moral considerations.  

In a new study from the National Bureau of Economic Research, economists and 
computer scientists trained an algorithm to predict whether defendants were a flight risk from 
their rap sheet and court records using data from hundreds of thousands of cases in New York 
City. When tested on over a hundred thousand more cases that it hadn’t seen before, the 
algorithm proved better at predicting what defendants will do after release than judges. The 
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algorithm assigns defendants a risk score based on data pulled from records for their current case 
and their rap sheet, for example the offense they are suspected of, when and where they were 
arrested, and numbers and type of prior convictions. (The only demographic data it uses is age – 
not race.) 

For defense lawyers, the greatest long term impact may be in who is hired for a particular 
case.  The lawyer who knows the local judges and community will remain a valuable part of the 
litigation team, but the lawyers who receive the cases at the outset and hire the lawyers with 
local knowledge are likely to be specialized products defense lawyers who understand the 
technologies they are asked to defend.  Much as the use of national and regional counsel has 
grown over the past couple of decades in industries subject to high volumes of product liability 
litigation, defendants involved with AI risks will also need highly knowledgeable and specialized 
counsel.  At the same time, the need for defense generalists is likely to decline.  

What the lawyer is paid is also likely to change.  Not only is there likely to be greater fee 
stratification between the specialist defense lawyer and local counsel, but artificial intelligence is 
likely to add a whole new level of sophistication to the fee payors’ ability to assess the value 
provided by defense counsel in engaging in particular conduct in a way that will make the protests 
against fee audits of the late 1990’s appear akin to the efforts of the Luddites at the beginning of 
the 19th Century to resist the automation of the textile industry.12  If information is power, 
artificial intelligence is likely to shift the balance of information more towards the client and away 
from the lawyer than it already is.   

BUT WHAT ABOUT THE LAW? 

1. Tort Law 

Thus far tort cases involving artificial intelligence have been few.  They also seem to have 
concerned uses that are not those that typically concern insurers and defense lawyers.13 Most 
litigation has not concerned whether or how well artificial intelligence works in a particular 
application.14   

The lack of law today is likely to be remedied before too long as the uses of artificial 
intelligence progress to having a more direct impact on individuals.  In the meantime, however, 

12 See, https://en.wikipedia.org/wiki/Luddite 
13 In Re Ashley Madison Customer Data Security Breach Litigation, 148 F.Supp.3d 1378 (MDL 2015) (describing claims 
as including “. . . made extensive use of artificial intelligence “bots” and other mechanisms to mimic fake users 
(specifically, female users) on the Ashley Madison website in order to induce actual (predominantly male) users to 
make purchases.”).  
14 Indeed, AI-related litigation, aside from intellectual property litigation, seems to derive largely from the age old 
practice of lying, this time about involvement in artificial intelligence See e.g., Doe v. Xytex Corp., 2017 WL 1036485 
(N.D. Ga. 2017) (wrongful birth action where sperm donor/biological father lied about his qualifications including his 
alleged Ph.D. candidacy in artificial intelligence); Perrine v. Sega of America, Inc., 2015 WL 2227846 (N.D. Cal. 2015) 
(video game maker allegedly substituted less advanced technology in game in place of advertised “advanced artificial 
intelligence programming.” 
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the courts will do what they have always done with technological advances – apply time honored 
principles of tort law.  Is the product defective?  Did a defendant exercise due care?  Was the 
injury foreseeable?   

2. Insurance Coverage 

Insurance coverage for cyber risks remains balkanized, with coverage being provided 
under both conventional and specialized policies covering different lines of business depending 
on the nature of the exposure. To the extent a cyber occurrence arises out of an insured’s 
products or operations and results in bodily injury or property damage, any losses should fall 
under an insured’s CGL coverage as many specialized cyber policies may not cover that exposure. 
However, some CGL cyber exclusions may extend to and exclude bodily injury and/or property 
damage, which could potentially leave an insured without coverage for such losses. On the other 
hand, claims involving traditional “hacking” losses – theft of a person’s confidential information 
resulting in credit fraud – are covered under specialized cyber policies and increasingly being 
excluded under CGL policies. Thus, coverage will depend on the nature of the claim, and an 
insured will need to purchase more than one line of coverage to ensure there are no gaps in 
coverage for the different types of cyber liabilities. 

What may make artificial intelligence different is the products liability component, an 
area general liability insurers have decades of experience insuring.  While, just as with cyber 
coverages, there may be significant data breach losses, the greater artificial intelligence risk 
comes when the machine makes the “wrong” decision or makes a value-driven choice between 
one two bad choices.15    

Those risks, in turn, raise new issues.  Can a device governed by artificial intelligence have 
“intent” for purposes of policy exclusions and statutory coverage restrictions?  If so, who in the 
stream of commerce is deemed to have that intent – was it the policyholder or some supplier to 
the policyholder?   

What about additional insureds?  Does artificial intelligence alter the “arising out of” 
analysis commonly used in determining the scope of coverage for additional insureds?   

What about completed operations?  If a product employing artificial intelligence 
continues to learn while in service, are operations complete?  The answer is probably yes, but 
the result may depend on the circumstances of the product and the loss.   

If just as insurers seek to use artificial intelligence to automate the claims process, what 
if a policyholder relies on artificial intelligence to automate its claims reporting process or the 
provision of information to the insurer during the underwriting process?  In those circumstances, 
who bears the risks associated with an error by the device in what it reports or fails to report?  

15 One common example is what choice an autonomous vehicle’s systems are programmed for when the alternatives 
are hitting an innocent child in a cross-walk or sending the vehicle and its occupants over a cliff to their certain death.  

106



Just as insurers seek to avoid answering hypothetical questions from policyholders we 
can’t answer these questions without knowing what we don’t presently know:  What went 
wrong, why it went wrong, and what does the contract provide? 

CONCLUSION 

Artificial intelligence is a rapidly evolving field.  It is far short of maturity and many of the 
consequences of it for insurers, policyholders and lawyers remain speculative.   

The power of legal automation is clear. What direction it will take, however, is still 
unknown. While overworked indebted young lawyers may have visions of legal cyborgs -- the 
true value of a lawyer lies beyond the mechanical application of law to fact, something easily 
forgotten in a world where demonstrating value for services delivered—in other words, the 
bottom line—is increasingly paramount. While many recent legal developments such as fewer 
jury trials and mandatory minimum sentencing, may have taken the “human element” out of the 
law, the law is intrinsically human; it involves real people settling disputes with real implications 
for their lives and livelihoods. When you hire a lawyer you are making someone else responsible 
for your problems. This is something that AI—no matter how advanced—simply cannot do. 

For lawyers, answering the questions posed by legal AI means standing up for and thinking 
creatively about our role in a technology-enabled society. It means developing one’s practice in 
a manner that centers around people, rather than billable fee structures. And finally, it means 
reckoning with the fact that one day computers might become smarter than us even without 
replacing us. If and when Watson does pass the bar, it’s unlikely that our jobs will be in immediate 
jeopardy. 
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I. The Criminalization of Torts 
 
A. The Disappearing Line 

 
As far back as 1991, John C. Coffee, Jr., a professor at Columbia University Law School, 

asserted that: “the dominant development in substantive federal criminal law over the last decade 
has been the disappearance of any clearly definable line between civil and criminal law.” Coffee, 
Does “Unlawful” Mean “Criminal”?: Reflections On The Disappearing Tort/Crime Distinction 
In American Law, 71 B.U.L.Rev. 193 (March, 1991). 

 
Many commentators would suggest that the trend described by Professor Coffee in 1991 

has not only continued to develop over the last 25 years but has actually accelerated.  
 
What effect does the blurring of the lines between civil and criminal law have on insurers 

and insureds?  That is the increasingly important and common question that this paper will 
examine. 

 
B. Examples 
 
 
We seem to be barraged, on an almost daily basis, with high profile examples of civil 

litigation thriving in tandem with criminal litigation.  The following cases provide obvious 
examples. 

 
1. The General Motors Ignition Switch Litigation.   

 
General Motors allegedly delayed the recall of faulty ignition switches for over seven years 

even though its executives were aware that a defective spring in the switches allowed, in some 
instances, engines to turn off while driving, thereby disabling safety functions, including air bags.  
According to Reuters, the defect was linked to 124 deaths and 275 injuries.  
(www.reuters.com/article/us-gm-recall-settlement/gm-settles hundreds of ignition switch 
lawsuits. June 23, 2017.)  The ongoing civil cases have been consolidated in multidistrict litigation 
as MDL No. 2543.  General Motors has reportedly paid out $2.5 billion in criminal penalties (for 
wire fraud and withholding information from regulators) and civil settlements.  

  
2. The Takata Air Bag Litigation.   

 
Japanese automobile component part manufacturer, Takata, paid a $25 million dollar 

criminal penalty to the Department of Justice for providing fraudulent information to auto 
manufacturers, as well as $975 million dollars as compensation to automakers and victims of the 
faulty airbag inflators.  (www.insurancejournal.com/news/national/2017/02/28/443062.htm.)  A 
defective sealant on the airbag inflators caused airbags to deploy with too much force. 
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3. The Volkswagen Emissions Litigation.   
 
Volkswagen informed the United States Environmental Protection Agency that it had used 

software which allowed its diesel engines to “cheat” on emission tests, in order to meet APA 
regulatory standards.  On September 18, 2015, federal regulators told Volkswagen to recall 
482,000 cars in the US and within five days class action lawsuits had been filed and the Department 
of Justice had begun a criminal investigation.  On October 25, 2016, US District Judge Charles 
Breyer approved civil settlements of over $10 billion dollars in class action cases arising from the 
use of the software.  See In Re: Volkswagen “Clean Diesel” Marketing, Sales Practices and 
Product Liability Litigation (NDCA, 2016).  In addition, at least two Volkswagen executives have 
pleaded guilty to conspiring to defraud regulators and violating the Clean Air Act. 

 
C. The Prosecutions Involved Intentional Acts and Coverups 
 
At first, one might assume that these high profile criminal cases highlight the intersection 

between product liability litigation (including multi district litigation and class actions) and 
criminal law.  However, a closer look at the alleged crimes reveals that the prosecutors in these 
three matters are not really attempting to criminalize negligence, rather, the prosecutors charged 
the companies and their executives with hiding or refusing to release information about the known 
defects in the products to regulators and the consuming public.  This is, perhaps, most apparent in 
the Volkswagen emissions case.  As reported in the New York Times, Volkswagen executives in 
Germany intentionally decided to install software which could sense when an engine was 
undergoing an emissions test and adjust the engine’s pollution control mechanisms to pass that 
test.  At all other times, the diesel engines were programmed to automatically dial down these 
pollution control mechanisms.  Obviously, VW did not reveal the software’s existence to 
consumers or regulators.  As a result of the software installation, VW’s miles per gallon ratings 
went up at the cost of increasing the amount of toxic substances released into the air.  The 
Volkswagen scandal is therefore not an example of negligent behavior being portrayed as criminal, 
rather, VW’s decisions were purposeful and intentional.   

 
D. Deepwater Horizon Litigation and Negligent Criminal Acts.   
 
The Deepwater Horizon oil rig explosion in 2010, which killed 11 workers and spilled oil 

into the Gulf of Mexico for 87 days, offers a more pointed example of negligence and criminal 
law intersecting. 

 
The actions of the employees of BP and Transocean Limited, in creating the conditions 

which lead to the explosion in the Gulf of Mexico, were clearly negligent, however, it is difficult 
to portray these actions as intentional criminal acts.  After all, these employees were located on 
the drilling rig and would therefore suffer the consequences of their actions along with everyone 
else on the rig.  This makes it unlikely that they would have intentionally endangered their own 
lives.  Indeed, BP pled guilty to obstructing a congressional investigation and negligently (not 
intentionally) causing the death of seamen.  Similarly, Transocean pled guilty only to negligent 
conduct.  (In re Deepwater Horizon, 5th Cir. 5/1/15.)  BP paid a $1.25 billion fine, as well as $2.75 
billion to the National Fish & Wildlife Foundation and the National Academy of Sciences.  In 
resolving the matter with the Department of Justice, Transocean paid $400 million in criminal 
fines and penalites and $1 billion to resolve federal Clean Water Act civil penalty claims.  
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It is this intersection between negligent actions and criminal prosecution that poses the 

biggest problems for insurers and insureds seeking insurance coverage.  BP paid approximately $4 
billion dollars in fines and “restitution” to entities such as the Wildlife Foundation, however, it 
also agreed, on March 2, 2012, to settle 100,000 civil claims and suits and estimated that it would 
need to pay $7.8 billion dollars to do so.  BP indicated in a regulatory filing on February 3, 2015, 
that it had set aside $43.5 billion dollars to cover all the costs of the spill 
(www.propertycasualty360.com)  Remarkably, BP had no commercial liability insurance coverage 
for the Deep Water Horizon disaster.  BP has a captive insurer but no outside coverage.   

 
Transocean Limited, on the other hand, had $945 million dollars of property insurance 

coverage on the drilling rig itself, as well as $950 million of liability insurance coverage 
(www.towerswatson.com/en-us/insightsI/IC-Types/survey).    

 
E. The Vascular Solutions Case.   

 
The cases described above involve huge corporations with high publicity issues involving 

multiple deaths and serious injuries.  One can understand why prosecutors were drawn to these 
matters, even if the outcomes of their involvement can be debated.  Perhaps more troubling and 
more instructive is the example of an American business caught in the seemingly ever-expanding 
web of criminal, as well as civil, regulations.  According to an opinion piece written by Vascular 
Solution Inc.’s CEO, Howard Root, in the Wall Street Journal (on February 17, 2017, at page 
A15), federal prosecutors indicted Vascular Solutions and Mr. Root based on allegations of off-
label promotion of a kit to treat varicose veins.  Vascular Solutions is a Minnesota company with 
650 employees, not a corporate behemoth.  The prosecutors alleged that Vascular Solutions’ sales 
force told physicians that the kit could be used to treat two types of varicose veins, instead of just 
one. According to Mr. Root, the prosecutors continued the case “even though their own experts 
admitted that the kit was FDA-cleared to treat all varicose veins, that it never harmed a patient and 
that it constituted 0.1%” of  sales.  Id.  Mr. Root contends prosecutors told his attorneys that “they 
had ‘invested their blood, sweat and tears’ and needed ‘a body’ in return.”  Id.  A jury found the 
defendants not guilty of all charges after an expensive four week criminal trial.   

 
This paper’s authors strongly believe that the vast majority of prosecutors, at both the 

federal and state levels, are interested in simply prosecuting criminals, wherever they may be 
found, in the pursuit of justice.  There are checks and balances on prosecutors, including, most 
notably, the ballot box.  Yet, on a day-to-day basis, prosecutors are given enormous discretion to 
determine where and how to direct the resources at their disposal.  Corporations, which are often 
portrayed in our culture as soulless and rapacious entities, can, from time to time, become tempting 
prosecutorial targets.   

 
The Vascular Solutions prosecution involved a group of prosecutors entering an area (off-

label promotion of medical devices) that is traditionally left to regulatory agencies such as the 
Food and Drug Administration.  There are good reasons for leaving such issues to such regulators.  
They are generally intimately familiar with the products, industries and markets they are 
regulating, as well as the practical effects of investigations and further regulations.  Prosecutors 
often lack such detailed knowledge and may not appreciate such nuances. 
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When prosecutors, on occasion, step outside of their usual roles and into the areas of 
product recalls, negligence (such as in off-shore oil drilling) or the off-label promotion of a highly 
regulated medical device, such actions contribute to the perception that the blurring of the lines 
between civil and criminal law, first noted by Professor Coffee over twenty five years ago, 
continues to increase and expand.  This rise in the criminalization of tortious activity and in 
particular the concurrent prosecution of criminal cases alongside civil litigation, creates huge 
issues and challenges for American businesses large and small.  Defending against civil litigation 
based on negligence is difficult by itself.  It becomes immeasurably more complicated and 
expensive, when prosecutors have empaneled a grand jury and are interviewing the potentially 
culpable  corporate officers and employees.  Such witnesses usually seek to “lawyer up,” and 
indeed, the bylaws of many corporations require indemnification of certain officers and employees 
for legal expenses associated with investigations related to their work.  Even where 
indemnification is not mandatory, many companies determine that it’s in the corporation’s interest 
to pay for employees to be advised by competent counsel in such investigations.    Vascular 
Solutions hired 121 attorneys, at a cost of $25 million, when prosecutors interviewed over 100 of 
its employees and customers.   

 
The second part of this paper will also examine who will pay the costs of retaining attorneys 

and defending a company when the company, its officers and its employees face not only civil 
litigation but potential criminal prosecution or governmental investigations arising from the same 
or related corporate actions. 

 
II. Is There Coverage? – Considerations When Civil And Criminal Liability Are Possible 

 
All too often, it is only in the immediate aftermath of the recognition that a company is 

facing tremendous potential civil and criminal liability for alleged tortious or criminal wrongdoing 
that one of the most important questions for that company arises:  does the company have insurance 
coverage to fund a defense and pay any potential liabilities?  The answer to the question of 
coverage is heavily fact based and will vary from company to company based on the particular 
circumstances of the alleged wrongdoing and the wording of the individual policy(ies) involved.   

 
In particular, companies, their insurance brokers, and insurance carriers themselves should 

pay careful attention to what constitutes a “claim” under the policy, whether the policy’s notice 
requirement has been triggered, and the potential tension between the two.  Once a potential 
liability has come to the company’s attention, one of the appropriate first tasks for the company’s 
decision makers is to determine if a “claim” exists.  If a claim exists, the carrier should be put on 
notice immediately.  A carrier may properly deny coverage if notice has not been timely made.  
The company and the carrier should work with inside and outside counsel to determine the types 
and levels of coverage that may exist for the company.  It is advised that this analysis occur very 
early on to avoid running up large legal fees only to find out that there is an absence of coverage 
or any claim of “bad faith.” 

 
As discussed further below, these concerns have taken on increased significance in light of 

the United States Department of Justice’s (“DOJ”) recent emphasis on prosecuting False Claims 
Act matters (to the tune of $4.7 billion in recoveries in fiscal year 2016 alone).  In the current 
environment, companies need to understand the potential liabilities that they face.  Likewise, 
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brokers and carriers need to understand what companies are looking for when satisfying their 
coverage needs (and also what their competitors are offering in response).   

 
All of this means that brokers and carriers should expect corporate decision makers, 

including inside and outside legal counsel, to be increasingly proactive with their policy reviews.  
As companies are recognizing that an ounce of prevention is truly worth a pound of cure – and it 
certainly is much less expensive – brokers and carriers are seeing their clients actively negotiate 
the language in their insurance policies well before they are faced with potential civil and criminal 
liability.   

 
A. The Types Of Policies That Are Potentially  

Implicated By Criminalized Corporate Conduct 
 
Numerous types of insurance policies provide potential coverage to a company facing a 

criminal investigation.  Corporate decision makers should work closely with their various brokers 
and insurance carriers to ensure that the company has the appropriate level and type of coverage 
that corresponds with the company’s actual business activities.  It is a bad day at the main office 
when a company learns that it is facing potential civil and/or criminal liability for an activity that 
is not covered by any of the company’s insurance policies, or that some policy exclusion, such as 
a crime/fraud exception applies.  For that reason, corporate decision makers should view their 
various insurance coverages not as “one off” policies, but rather as a portfolio protecting the 
company from foreseeable (and perhaps unforeseeable) risks.  Some of the most common types of 
available policies relevant to when possible civil and criminal claims overlap are: 

 
1. Directors and Officers Policies (“D&O”) 

 
Generally, D&O policies provide coverage for the defense and potential liability of the 

company’s officers and directors when those corporate actors are sued (or face the threat of suit or 
prosecution) for alleged wrongful acts as individuals in their official corporate capacity.  D&O 
policies also may afford the company itself coverage against potential costs and liabilities arising 
as a result of the officers’/directors’ alleged wrong doing.  D&O policies (i) cover corporate 
officers and directors when the company is not able to indemnify those individuals; (ii) provide a 
mechanism for the company to be made whole for indemnification laid out by the company to 
officers and directors facing allegations of wrongdoing; and (iii) provide co-defendant coverage 
to the company itself when it has been named alongside its individual officers and directors in a 
suit, typically in the securities litigation context.  As discussed further below, criminal, civil, and 
administrative investigations or litigation often result in claims against D&O policies.  It is 
important, therefore, that corporate decision makers ensure well in advance of a potential claim 
that the language in their company’s policies is broad enough to afford the company the protection 
that it seeks.    
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2. Errors and Omissions Policies (“E&O”) 
 
E&O policies typically provide a level of coverage for potential negligence claims made 

against the company’s professionals, such as attorneys or accountants.  Such policies can provide 
coverage for certain investigations where allegations concern professional services to a 
governmental agency or under a governmental contract for such services.  See, e.g., Ace American 
Ins. Co. v. Ascend One Corp., 570 F. Supp. 2d 789, 801 (D. Md. 2008) (finding coverage for costs 
related to subpoena issued by the Maryland Attorney General Consumer Protection Division). 

 
3. Commercial General Liability Policies (“CGL”) 

 
CGL policies provide for the defense of claims seeking damages for “bodily injury” or 

“property damages” resulting from an “occurrence.”  In Liberty Mutual Fire Ins. Co. v. J.M. Smith 
Corp., 602 Fed Appx. 115 (4th Cir. 2015) the insured (“Smith”) sought coverage under a CGL 
policy for a lawsuit filed by the West Virginia Attorney General’s office claiming Smith sold 
excessive amounts of prescription drugs to physicians and pharmacists in violation of the West 
Virginia Controlled Substances Act.  The court granted summary judgment in Smith’s favor, 
finding that the complaint alleged acts of negligence and not just statutory violations.  The Fourth 
Circuit affirmed, noting, inter alia, Smith’s failure to implement controls may have breached its 
duties of care in dealing with controlled substances.  That, in turn, raised a possibility of coverage 
and triggered a duty to defend on the party of Liberty Mutual. 

 
4. Cyber Security/Cyber Fraud Policies 

 
More recently, cyber security/cyber fraud policies are playing an increasingly important 

role in a company’s insurance portfolio.  Cyber security/cyber fraud policies provide coverage for 
damage to digital assets, business interruptions and, in some instances, reputational harm.  As most 
corporate actors are aware, the frequency of cyber hacking and attacks has greatly increased in 
recent years.  In addition, the sophistication of those attacks has also greatly increased.  What may 
be less obvious is that the corporate victims of cyber-attacks may well also be the subjects of 
criminal charges (or more frequently administrative fines).  This topic is discussed in greater detail 
in Section D below.   

 
B. The Difference Between Claims Made - Or - Occurrence  

Based Policies And The Importance Of Notification 
 
In additional to analyzing the company’s types of policies available to potentially provide 

coverage, a company’s decision makers, when faced with potential civil and/or criminal liability 
for alleged wrongdoing, also must understand whether those policies provide coverage on a 
“claims made” or “occurrence” basis.  “Claims Made” policies are those that provide coverage for 
claims that occur during the coverage period and the carrier is also properly notified of the claim 
during the coverage period.   

 
Typically, D&O and E&O policies are “claims made” policies.  “Occurrence Based” 

policies provide coverage for a set time period and an insured can notify its carrier of a claim 
against the policy at any point including outside the coverage period.  Since a company’s coverage 
may well depend on the promptness of notification of its carrier, it is imperative that a company’s 

114



decision makers be aware if they are potentially covered under a “claims made” or “occurrence 
based” policy.  Specifically with respect to governmental investigations, just when a claim arises 
can be a difficult assessment, especially when the government’s inquiries creep along and 
gradually increase in scope or intensity.  This issue is discussed further in Sections E(5) and F. 

 
A carrier receiving notice from an insured company should take care in analyzing the notice 

of claim.  Do the circumstances set forth in the notice actually constitute a “claim” under the 
policy?  Is the “claim” ripe?  Has the notification been timely made?  Is that claim within a policy 
exclusion.  Is the company unsure if the alleged wrongdoing might result in criminal culpability 
or is the company certain that it, or one of its officers or directors, faces criminal charges?   

 
Regardless of whether the policy is a claims made or occurrence based policy, carriers will 

insist upon prompt notification.  As such, a company’s decision makers should take care to put 
their carrier – as well as excess carriers if such coverage is available -- upon notice as soon as 
practical when faced with a potential claim.  Normally, a carrier will not begin to advance defense 
costs until such time as notice has been made, so delay could be costly to the company.  In a worst-
case scenario, failure to give proper notification may result in a complete denial of coverage.  
Against this pressure to ensure timely notification, a company faces the very real prospect of 
having a claim denied because it is not yet ripe.  The juxtaposition of the need for timely 
notification versus the possibility of a claim being denied as premature, is an ever growing source 
of tension in the insurer/insured relationship.  In denying claims as unripe, carriers should take 
care to avoid allegations of “bad faith” denial.    

 
C. The Increased Prominence Of DOJ False Claims Act Cases 
 
As discuss above, “the dominant development in substantive federal criminal law over the 

last decade has been the disappearance of any clearly definable line between civil and criminal 
law.”  Nowhere is this more apparent than in the marked increase in DOJ activity in connection 
with False Claims Act litigations.  The False Claims Act is the government’s primary civil remedy 
to redress false claims for government funds and property under government programs and 
contracts.  One reason for an increase in the number of False Claims Acts cases is a 1986 change 
in the law providing increased incentives for whistleblowers to file lawsuits alleging false claims 
on behalf of the government.   

 
In fiscal year 2016 alone, DOJ obtained more than $4.7 billion in settlements and judgment 

from civil cases involving fraud and false claims against the government.  Of the $4.7 billion, $2.9 
billion of that resulted from whistleblower initiated suits.  Between fiscal year 2009 and the close 
of fiscal year 2016, DOJ recovered $31.3 billion, a yearly average of nearly $4 billion.  These 
numbers reflect only federal recoveries.  Often, state Medicaid programs simultaneously receive 
recoveries from bad actors.  See United States Department of Justice Press Release:  Justice 
Department Recovers Over $4.7 Billion From False Claims Act Cases In Fiscal Year 2016, dated 
December 14, 2016. 

 
Although any company doing business with the government may find itself on the wrong 

side of a DOJ False Claims Act investigation, more than half of DOJ recoveries come from the 
health care industry, including drug companies, medical device companies, hospitals, nursing 
homes, laboratories, and physicians.  The financial industry, particularly those companies dealing 
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with federally insured residential mortgages, is also a DOJ target-rich environment.  Recoveries in 
this sector totaled nearly $1.7 billion in fiscal year 2016 alone.  Id.  Other fertile industries are 
defense and national security, food safety and inspection, highway funds, small business contracts, 
agricultural subsidies, disaster assistance and import tariffs.  Companies occupying space in these 
sectors and the brokers that cater to them, should take care to ensure that they have the broadest 
possible coverage with regard to DOJ False Claims Act investigations.  Carriers insuring such 
companies should take care to understand their potential liabilities with respect to such claims.  
Below are some representative examples: 

 
1. Wyeth/Pfizer  

 
One of the largest False Claims Act cases in fiscal year 2016 involved Wyeth and Pfizer.  

In that matter, Wyeth and Pfizer paid $784.6 million to resolve federal ($413.2 million) and state 
($371.4 million) claims that Wyeth knowingly reported false and fraudulent prices on two drugs 
used to treat acid reflux.  The government alleged that Wyeth (which Pfizer later acquired) failed 
to extend to Medicaid the same deep discounts available to hospitals.   

 
2. Novartis Pharmaceuticals Corp. 

 
Fiscal year 2016 also saw Novartis paying $390 million to the federal and state 

governments to settle False Claims Act allegations that Novartis gave kickbacks to specialty 
pharmacies in return for recommending two drugs to customers.   

 
3. Tenant Healthcare Corp.   

 
Tenant Healthcare paid $244.2 million to the federal government to resolve civil 

allegations that four of its hospitals engaged in a scheme that offered kickbacks in return for patient 
referrals.  Tenant paid an additional $123.7 million to state Medicaid programs, and two of its 
subsidiaries pled guilty to criminal charges and forfeited and additional $145 million.   

 
4. Wells Fargo/Freedom Mortgage Corp. 

 
Wells Fargo admitted it had originated and endorsed residential mortgages as eligible for 

federal insurance by the Federal Housing Administration (“FHA”) that did not meet proper 
underwriting guidelines.  As a result, consumers were at risk of losing their homes in foreclosure 
and resulted in increased default claims against the FHA.  The net effect of Wells Fargo’s failure 
to accurately report their loan profiles was to increase their profit without materially increasing 
their risk profile.  Wells Fargo paid $1.2 billion to settle the DOJ’s claims.  Freedom Mortgage 
paid $113 million to settle similar claims.   
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5. BP Exploration and Production Inc.  
 
BP paid DOJ $82.6 million to settle a False Claims Act case that stemmed from the 2010 

Deepwater Horizon explosion and oil spill in the Gulf of Mexico.  DOJ alleged that BP provided 
false reports about its Department of Interior-required safe drilling margin in leased continental 
shelf oil and gas claims.  In all, BP paid over $20 billion to settle governmental claims related to 
Deepwater Horizon.   

 
D. Cybersecurity Investigations 
 
Another arena seeing a marked increase of governmental activity is in connection with 

cybersecurity breaches.  Companies in financial services industry that store customers’ personal 
financial information and companies in the health care industry that have patients’ medical records 
are particularly prone to attacks.  For a company, cybersecurity breaches raise the specter of a 
double whammy.  On the one hand, the company has been violated by increasingly sophisticated 
hackers (who, in some cases, may even have been backed by a foreign government).  On the other 
hand, the company likely lost sensitive private information that was protected by any number of 
federal privacy statutes.  At once, the company finds itself as both victim and potential defendant 
in criminal/administrative investigations and civil lawsuits. 

 
These kinds of governmental claims in the cybersecurity arena raise special coverage 

concerns.  The company itself will likely not be covered under its D&O policy, and many D&O 
policies contain exclusions for claims involving alleged violations of consumer protection statutes.  
CGL policies often contain exclusions for claims related to data security.   

 
In response, the insurance industry as a whole and individual carriers have been creating 

increasingly innovative products to provide companies with the coverage they require for cyber-
attacks.  Along with those changes come corresponding questions of how coverage applies to 
criminal and/or administrative claims.  A cybersecurity policy may only provide coverage if the 
company was in compliance with privacy laws and industry safety standards, a huge problem for 
insured in the context of security failures.  A cybersecurity policy may also require a company to 
hire forensic experts chosen by the carrier.  This is an emerging field of coverage and one to which 
company decision makers, brokers, and carriers are advised to play close attention.  All the 
involved parties should choose their cyber security/cyber fraud coverages and policy specific 
language carefully to ensure the company has the coverage it needs not only for the attack itself, 
but for any investigatory aftermath.  The very recent data hack at Experian serves as an example 
of the need to pay careful attention to cyber security coverage.  See “Insurance Coverage for Health 
Care Cyber Risks” by Arden B. Levy, Miller Friel PLLC, Washington, D.C. (citing dispute 
between Columbia Casualty Company and Cottage Health Systems as to cyber policy coverage 
for regulatory investigation). 
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E. Danger Beyond The False Claims Act And Cybersecurity Investigations 
 
Companies and their carriers need to be concerned with more than the False Claims Act 

and cybersecurity issues.  Criminal and administrative investigations have also prompted claims 
for coverage under a number of other state and federal statutes, including: 

 
1. Criminal Communications Fraud 

 
In Gold Tip v. Caroline Casualty Ins. Co., 2012 WL 3638538, at *3 (D. Utah Aug. 23, 

2012), the insured sought a declaratory judgment that its insurer was obligated to defend it under 
a management liability insurance policy from a criminal investigation into the company’s CEO for 
his role in the sale of the company to a newly formed entity that resulted in felony allegations.  The 
Utah County Attorney’s Office opened an investigation into the facts regarding the sale.  The 
policy defined a claim as a “written demand for monetary or non-monetary relief including, but 
not limited to (1) a civil, criminal, administrative, arbitration proceeding, or (2) any proceeding 
brought or initiated by a federal, state or local government agency.”  Id. at *2.  The policy defined 
“costs of defense” as “reasonable and necessary fees, costs and expenses . . . resulting solely from 
the investigation, adjustment, defense, and appeal of a covered or potentially covered claim.”  Id.  
The court held that the Utah County Attorney’s Office’s investigation constituted a “written 
demand for nonmonetary relief” obligating the carrier to reimburse the company for the fees, costs, 
and expenses associated with the investigation.”  Id. at *8.   

 
2. Insider Trading 

 
In XL Specialty Ins. Co. v. Level Global Investors, L.P., et al., 874 F. Supp. 2d 263 

(S.D.N.Y. 2012), a company received a grand jury subpoena following the execution of a search 
warrant.  The carrier began advancing defense costs subject to a reservation of rights.  After two 
years and $7.3 million in advances (of a $10 million policy), the company’s co-founder and others 
were indicted for securities fraud.  The government also announced a prior guilty plea of a mid-
level employee from nine months earlier that had been previously sealed.  Based on the guilty plea 
and indictment, the carrier notified the company that it would not advance any further costs and 
filed a declaratory action suit.  The company responded by seeking a preliminary injunction 
requiring its insurer to resume advancing defense costs.  The court granted the company’s motion, 
holding that, “[t]he potential injury to a criminal defendant or an investigative subject of losing 
counsel in midstream cannot be minimized.”  Id. at 273.   

 
3. Sexual Wrongdoing 

 
In Syracuse University v. Nat’l Union Fire Ins. Co. of Pittsburgh, Civ. No. 2012EF63, 40 

Misc.3d 1205(A), (N.Y. Sup. Ct. Mar. 7, 2013), a New York trial court held that under a policy’s 
definition of “claim” the plain meaning of the term “nonmonetary relief” encompassed 
government subpoenas issued in connection with their investigations into sexual abuse.  The trial 
court’s appellate division affirmed that decision.  The Syracuse University court relied heavily 
upon the Second Circuit’s 2011 decision in MBIA Inc. v. Federal Ins. Co., 652 F.3d 152, 160 (2nd 
Cir. 2011), which stated “We reject the insurer’s crabbed view of a subpoena as a ‘mere discovery 
device’ that is not even ‘similar’ to an investigative order.  New York case law makes it crystalline 
that a subpoena is the primary investigative implement in the [government’s] toolshed.”  The 
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MBIA case also demonstrates that oral requests for documents may well be covered “claims” as 
well.  In MBIA, the Second Circuit held that there was coverage where the company voluntarily 
complied with an oral request for documents because it was reasonably calculated to prevent the 
issuance of a formal subpoena and additional damage to the company. 

 
4. State Consumer Protection Investigations 

 
In Ace American Ins. Co. v. Ascend One Corp., 570 F. Supp. 2d 789, 801 (D. Md. 2008), 

an insurer brought an action seeking declaratory judgment that it had no duty under an E&O and 
D&O insurance policies to defend and indemnify insureds' past and future costs in responding to 
state consumer protection investigations.  Ascend filed a counterclaim seeking a declaration of 
coverage.  The E&O policy defined “claim” as a “civil, administrative or regulatory investigation 
. . .commenced by the filing of a notice of charges, investigative order or similar document.”  The 
District of Maryland federal district court found that an investigation into possible consumer 
protection law violations was a “claim” where the company had received a subpoena and a civil 
investigative demand and there was therefore an “investigation.” 

 
5. Securities Laws Violations 

 
In Office Depot, Inc. v. National Union Fire Ins. Co. of Pittsburgh, No. 11-10814, 2011 

WL 4840951, at *7 (11th Cir. Oct. 13, 2011) the Eleventh Circuit affirmed the denial of coverage 
for most fees and costs expended while responding to Securities and Exchange Commission 
(“SEC”) inquiries.   

 
The Eleventh Circuit set forth the relevant chronology in great detail.  In June 2007, an 

article on the Dow Jones Newswire reported that Office Depot may have violated federal securities 
laws by selectively disclosing nonpublic information.  On July 11, 2007, Office Depot forwarded 
a copy of the article to the carriers as “notice of circumstances” that a claim might be filed against 
it in the future.  Also in July 2011, Office Depot received an internal letter alleging problems with 
various accounting practices. That prompted an independent review, which included the use of 
outside legal counsel and forensic accountants.  On July 17, 2007, the SEC sent Office Depot a 
letter advising it that the Commission would begin conducting an inquiry into Office Depot to 
determine whether Office Depot had violated securities laws.  Shortly after receipt, Office Depot 
forwarded the letter to its direct and excess carriers.  On August 6, 2007, the SEC asked Office 
Depot to produce any internal letters regarding accounting irregularities so that it could determine 
whether securities laws had been violated.  On October 29, 2007, Office Depot announced the 
findings of its internal review, concluding that certain financial statements would have to be 
revised and others delayed. It self-reported each problem to the SEC.  In November 2007, two 
shareholder derivative lawsuits and two securities lawsuits were filed against Office Depot and 
various officers and directors in the federal district court for the Southern District of Florida.  On 
January 10, 2008, the SEC issued a formal order of investigation.  In its formal order of 
investigation, the SEC indicated that it had information suggesting that Office Depot had broken 
securities laws.  In the two years following the order of investigation, the SEC issued subpoenas 
to various officers and directors, and “Wells Notices” recommending civil action against three 
officers.  In December 2009, the SEC filed a formal complaint, and Office Depot announced that 
it had reached a settlement agreement with the SEC staff.   
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Office Depot sought fees and costs incurred after Office Depot received its first SEC letter 
on July 17, 2007.  Examining the policy’s language in great detail, the Eleventh Circuit affirmed 
the district court’s ruling that “the SEC’s request for voluntary cooperation in furtherance of its 
pre-suit discovery constitutes an ‘investigation’ rather than an ‘administrative or regulatory 
proceeding,’ Office Depot’s expenses incurred after the receipt of the SEC letters are excluded 
from coverage.”  Id. at *3.  

 
In contrast, the Eleventh Circuit agreed with the insurers that there was coverage once 

Office Depot had received a Wells Notice.  The Wells Notices triggered a Claim because an 
“Insured Person,” as that term was defined in the policy was identified in writing as a person 
against whom an action might be commenced.   

 
F. Is It A “Claim?” 
 
D&O and E&O policies are triggered by the filing of a “Claim.”  Whether a company has 

a “Claim” that entitles them to coverage is a heavily fact based question that varies from carrier to 
carrier and policy to policy.  Many carriers have standard policy language that may or may not be 
modified by an endorsement.  The endorsement may or may not have been individualized for a 
specific insurer.  Some policies cover “investigations,” others do not, and still others only if the 
investigation results from a “claim.”  Commencement of a formal investigation or service of a 
subpoena (or its equivalent) is required in other policies.  Other polices may simply require the 
insured to be on notice that an enforcement proceeding may be commenced.  Some policies cover 
“Insured Persons” whether or not they are specifically named.  Other policies cover “Insured 
Persons” only after they are specifically named as a person facing potential liability.   

 
In Employers’ Fire Ins. Co. v. ProMedica Health Sys., No. 12-3104, 524 Fed. Appx. 241 

(6th Cir. Apr. 30, 2013), a carrier brought a declaratory judgment action against ProMedica 
seeking a declaration that there was not coverage under two “claims-made” D&O policies for 
administrative and civil actions brought by the Federal Trade Commission (“FTC”) to enjoin 
ProMedica from acquiring a suburban hospital because ProMedica had not timely notified the 
carrier of the claim.  ProMedica counterclaimed seeking a declaration that it was entitled to defense 
costs.   

 
The carrier argued that a claim arose in July 2010 when the FTC began to formally 

investigate ProMedica’s acquisition by issuing two letters that it would be “conducting a non-
public preliminary investigation” to determine whether the acquisition would have anti-
competitive effects.  Id.  The latter of the two letters stated that, “[n]either this letter nor the 
existence of this non-public investigation should be construed as indicating that a violation has 
occurred or is occurring.”  Id.  During the next two months, the FTC ramped up its investigation 
into the proposed acquisition, and issued subpoenas.  No notice was sent to the carrier in response 
to the two letters or receipt of the subpoena.  On September 29, 2010, the first policy ended and a 
second policy took effect.  Thereafter, the FTC filed administrative and civil complaints against 
ProMedica.  ProMedica argued that a claim did not arise until the FTC filed those administrative 
and civil complaints on January 7, 2011.  On January 13, 2011, ProMedica notified the carrier of 
the action and asserted a claim.  The carrier denied coverage under the first policy because claims 
had to have been made by December 27, 2010 under that policy.  The carrier also denied coverage 
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under the second policy under that policy’s “related claim” exclusion, arguing that the claim was 
a continuation of one that should have been made under the first policy.   

 
On these facts, the United States District Court for the Northern District of Ohio granted 

summary judgment to the carrier.  ProMedica appealed, arguing that there was no seeking of relief 
for a “Wrongful Act” as required by the policy’s claim definition.  A “Wrongful Act” was “any 
actual or alleged” antitrust violations.  ProMedica argued that prior to its receipt of the 
administrative and civil complaints, the FTC’s conduct was not enough to constitute an allegation 
of wrongdoing.  The Sixth Circuit agreed and reversed the district court opinion, holding that none 
of the FTC’s actions leading up to the filing of a suit met all the elements of the policy’s definition 
of “Claim” because there was no “Wrongful Act” alleged until suit was filed.   

 
For a good sense of the need to focus on the individual factual circumstances and policy 

language in each matter:  contrast the Sixth Circuit’s ruling in ProMedica with the Eleventh 
Circuit’s ruling in Office Depot, Inc. v. National Union Fire Ins. Co. of Pittsburgh, No. 11-10814, 
2011 WL 4840951, at *7 (11th Cir. Oct. 13, 2011) discussed further at Section E-5 above. 

 
A company is advised to work with their counsel and insurance brokerage specialist to 

ensure that the company’s insurance policy portfolio provides the broadest possible coverage 
available well before there is a need for coverage.  The policy’s terms can and should be negotiated.  
Attention should be given to the definition of the term “claim,” including as that term may have 
been modified by any policy endorsements.  For example, while there is general agreement that a 
formal subpoena constitutes a “claim” within the meaning of most policies, there is less consensus 
on an informal government request for documents or information.  If a carrier wishes to exclude 
coverage for company costs incurred in response to a formal subpoena, explicit language to that 
effect should be contained in the policy.  Additionally, particular attention should be given to what 
types of government investigations constitute “claims” pursuant to the policy and will be given 
coverage.   

 
D&O policies often distinguish between claims asserted against the company itself versus 

claims asserted against “covered individuals,” usually officers, directors and sometime other high-
level employees.  Frequently, allegations against covered individuals must be in writing, and must 
actually name the covered individual to trigger coverage.  Sometimes, coverage will not attach 
unless a specific wrongful act of a covered individual (or the company) is alleged.   

 
A company’s experience in facing potential civil and criminal liability often begins in 

tandem.  The first suggestion of a problem comes in many different forms ranging from an informal 
request to voluntarily provide information to the unannounced execution of search warrant at 
company headquarters.  How the investigations proceed is at least as varied as how they begin.  It 
is important (and likely required pursuant to the terms of the policy) for the company to keep the 
carrier updated as to the progress of the investigation. 

 
G. Complications Arise When The Factual Basis For The Claim Has Resulted,  

Or Is Likely To Result, In A Criminal Investigation As Well As A Civil One 
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The question of whether a policy provides coverage when there are allegations, or potential 
allegations, of criminal wrongdoing is heavily fact based and always dependent on the specific 
policy language in question, including any possible exclusions.   

In the context of criminal proceedings or investigations, one set of exclusions likely to 
apply deal with the conduct of the insureds.  Virtually all D&O policies contain exclusions for 
deliberate or fraudulent acts or for claims arising out of an insured gaining profit or advantage or 
improper remuneration.  Most commonly, these exclusions require a final judgment or 
adjudication of fraud or deliberate conduct before the exclusion will apply.  Some policies require 
a lesser standard that such wrongful conduct happened “in fact.”  Insureds should certainly review 
the policy language with respect to these exclusions as the “final adjudication” language is 
decidedly to their benefit.  In such circumstances, settlements of governmental investigations, even 
in the face of a recounting of the allegations or unilateral “findings” by the governmental agency 
in the settlement documents may not preclude coverage.  See, e.g., J.P. Morgan Securities, Inc. v. 
Vigilant Ins. Co., 2015 WL 175512 (N.Y. App. Div. 1st Dept. Jan. 15, 2015).  In turn, plea 
agreements by officers or directors where they admit criminal liability will likely justify the denial 
of coverage and even possible recoupment of prior defense costs by an insurer.  See, e.g., 
Protection Strategies, Inc. v. Starr Indem. And Liability Co., 2014 U.S. Dist. LEXIS 56652 (E.D. 
Va. Apr. 23, 2014).   
 

“Interrelated claims” are also often excluded when subsequent claims arise from common 
facts, events or occurrences. See Home Ins. Co. of Ill. (N.H.) v. Spectrum Info. Techs., Inc., 930 
F.Supp. 825, 850 (E.D.N.Y.1996) (citing Comerica Bank v. Lexington Ins. Co., 3 F.3d 939 (6th 
Cir.1993)) (excluding subsequent litigation from policy coverage because it involved the same 
agreement to sell stock as the original suit); Ameriwood Indus. Int'l Corp. v. American Cas. Co. 
of Reading, Pa., 840 F.Supp. 1143, 1152 (W.D.Mich.1993) (holding that one count in the 
complaint was excluded from coverage because it “alleged the same omissions in the same proxy 
literature as had the original complaint filed in the prior policy period.”); see also Bensalem Twp. 
v. Int'l Surplus Lines Ins. Co. Crum & Forster Managers Corp., Civ. A. No. 91–5315, 1992 WL 
142024, at *2 (E.D. Pa. Jun. 15, 1992) (finding that the two actions were related because both 
involved the same underlying circumstance of the development of an industrial park and one 
party's attempts to interfere with the development). 

 
III. Conclusion  

 
A company’s decision makers, brokers and carriers all face important questions when 

presented with joint civil and criminal investigations concerning alleged wrongdoing.  Whether 
insurance coverage will extend to the company depends on the types of policies available to the 
company, the facts and circumstances surround the allegations and, most importantly, the 
contractual language of the insurance policies available to the company.  All of the relevant parties 
are advised to review the policies that comprise an insurance portfolio with competent counsel 
now, before a problem exists.  Once a potential problem arises, the policy language in force at that 
time will control.   
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Terminology 

1.  Reinsurer = An insurance company that insures other insurance 
companies (not consumers) 

2.  Treaty = The Policy (or contract) between primary insurance 
company and reinsurer (usually 1 year, with start dates of 1/1, 4/1, 
6/1, 7/1 or 10/1) 

3.  Cedent (or ceding company) = Primary insurance company who 
passes risk to the reinsurer (the “insured” of reinsurance) 

4.  Ceding Commission = what reinsurers pay insurance company for 
the premium they get (insurance company is “agent”) 

5.  Bordereau = a report of risks the primary company wrote and the 
reinsurance company “assumed”; sent to reinsurers quarterly (in 
“facultative”) 

Western National Insurance Group    4 

Terminology (continued) 

6.  ECO = extra contractual obligations (usually covered in 
reinsurance treaty at a percentage) 

7.  XPL = excess of policy limits (also usually covered in treaty @ 
%) 

8.  Follow the Fortunes = “reinsurance pay if insurer pays” (despite 
treaty language) 

9.  Retention = primary insurers “deductible” after which reinsurer 
reimburses primary 

10.  Retro = insurance a reinsurer buys 
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The Landscape 

•  About 50 major Non-life reinsurance companies; Top 10 write 70% of 
premium; Munich Re largest (and two times #3 Hannover Re) 

•  Located worldwide - centers in U.S., Bermuda, London and Europe 
(also companies in China, Japan, Brazil and Africa) 

•  Different focus (Cat, Property, Casualty, WC, “MGA”); different 
appetites (“lead” vs. “follow”) and different ownership (private, stock, 
mutual, hedge fund) 

•  A lot of mergers recently; most are “Professional”; write $1 billion to 
be relevant  

•  Lots of capital ($400 billion capital/surplus) but tough economic 
pressures (soft markets and low investment returns) 

•  Little regulation of forms or rates 
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How it works 

“Follow the Money” 

• Primary company pays for coverage by ceding (giving) part of 
premium it collects from customers 

• Reinsurer pays a commission back to company for producing the 
business 

• If loss occurs that is covered by reinsurance treaty, insurer bills 
reinsurance company 

• Reinsurers will hold own reserves (and invest that money) 

• Solvency - while reinsurance failure is rare, if it happens it can pull 
down insurance companies 
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Overview of Reinsurance - Agenda 
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Functions of Reinsurance 

Function 

Financial Statement Assistance Reinsurance can improve an insurer’s capital (Surplus) and 
impact certain business ratios (leverage) 

Increased Risk Capacity Allows an insurer to write larger individual risks (Property or 
Casualty) than would otherwise be appropriate 

Increased Premium Capacity Allows an insurer to write more premium while maintaining 
acceptable net premium leverage ratio 

Catastrophe Protection 
Protects against severe accumulation of individual losses 
arising from a single catastrophic event (tornado, hurricane, 
flood, wildfire, earthquake, terrorism, etc.)  

Stabilization Reduces the volatility of operating results, per quarter 
(public companies et al) and per year 
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•  Terminology  
•  The Landscape 
•  How it works 
•  Functions of Reinsurance 
•  Types of Traditional/Basic Reinsurance 
•  Alternative to Traditional/Basic Reinsurance 
•  Buying Reinsurance: Direct or Broker Channel 
•  Contract Disputes and Resolutions 
	

Western National Insurance Group    12 

Types of Reinsurance 

1)  By type of contract 

A.  Treaty 

•  Obligatory - reinsurer takes all risks written by primary 

•  Covers entire line or class of business (Homeowners, 
Personal Lines, Work Comp, Commercial Lines or a 
combination) 

•  Easier to administer (quarterly payments of percent premium 
collected) 

•  Manuscript (i.e. negotiated) with some suggested standards 
by “Brokers and Reinsurance Markets 
Association” (BRMA.org) 
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Types of Reinsurance 

1)  By type of contract 

B.  Facultative 

•  Non obligatory - reinsurer reviews and accepts one risk at a 
time 

•  Covers individual policies or risks 

•  More difficult to administer - submit info on each risk in 
advance; monthly report on “bordereau” 

•  Still manuscript 

•  “Semi-Automatic” Fac - mix of treaty and facultative; quarterly 
report and reinsurer can reject a single risk 
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Types of Reinsurance 

2)  By how risk is shared 

A.  Proportional (a.k.a. Quota Share or Surplus Share) 

•  Predetermined sharing % of Premiums and Losses/ALAE 
(LAE could be in recovery, or not) 

•  Offers first dollar coverage; up to a cap (limit) which is “per 
occurrence”  

•  Usually with a “Ceding Commission” paid by reinsurer to 
ceding company (covers insurer expense to produce 
business) 

•  Fairly common (especially smaller companies) 
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Types of Reinsurance 

2)  By how risk is shared 

B.  Non-Proportional (a.k.a. Excess) 

•  Reimburses ceding company above a selected retention/
deductible; per risk, per occurrence or in aggregate 

•  Premium paid is negotiated rate (% of total premium; paid as 
deposit/minimum, with true up) 

•  No ceding commission (could be “profit commission”) 

•  Very common; can be one or multiple lines of business 

•  Relatively easy administration 
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Quota Share Example 

Dollar Limit 
 
 
 
 
 
 
 
 
 
 
 
 

$0 

Cedent 
40% 

(Retained) 

Reinsurer 
60% 

(Ceded) 

Characteristics 
1.  Fairly common 

I.  Addresses leverage issues 

II.  Often used with primary Umbrella policies 

2.  Defined sharing percentage of premiums, losses 
and certain LAE 

I.  40% goes to Cedent/60% to Reinsurer 

3.  Ceding commission paid by reinsurer of 20 - 45% 

4.  Might include loss occurrence caps (split loss up 
to max amount) or other “bells/whistles” 
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Excess of Loss Reinsurance Example 
Characteristics 
1.  Very common. 

I.  Allows cedent to sell larger policies 
II.  Stabilizes results 

2.  Reinsurer indemnifies cedent for losses that 
exceed retention up to limit  

3.  Retention (fixed dollar amount) established by 
cedent  

4.  Limit - fixed dollar amount stated in contract 
($2M) 

5.  Retention and limit based on ultimate net loss 
(UNL) as defined in agreement. May include 
expenses of adjusting loss, or not. 

6.  Excess of loss types 
•  Excess per risk (property per risk) - for 

property exposures 
•  Casualty excess of loss - for casualty 

exposures 
7.  Usually purchased in “layers” 

$2M 

$1M 

 
 

$1 million vs. $1 million 
Layer #2 

 
 

 
$250k 

Reinsurer 
$750,000 xs $250,000 

Layer #1 

 
$0 

Cedent Retention 
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Catastrophe “Cat” Excess Reinsurance Example 
Characteristics 
1.  Form of excess of loss which protects against 

accumulation of losses from one event 

2.  Usually fixed dollar retention and limit 

3.  Annual premium, then extra premiums paid if 
one full loss is recovered from contract 

4.  Insurers use cat models (3 in world) to access 
how much limit to buy based on exposures 

5.  Several billions of limit available worldwide 

6.  Most insurers buy some form of “cat” 

$15M 

 
$5M 

Reinsurer 
$15,000,000 xs $5,000,000 

Layer 

 
$0 

Cedent Retention 

131



10 

Western National Insurance Group    19 

Stop Loss Example 
Characteristics 

1.  Form of Excess Reinsurance which “stops the 
loss” at selected loss ratio retention, subject to 
a maximum limit 

2.  Very comprehensive coverage 

3.  Long negotiation period to place; long term; 
hard to administer 

4.  More common in property lines and frequent 
purchase for smaller/mid sized companies, as 
well as public companies 

	
	

10% xs 75% Loss/ALAE 
	
	

	
	

Cedent Retention 
	
	
	

85% 

75% 
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Commencement Options 

Treaty Period: 1/1/2017 - 12/31/2017 

•  In-Force Only 

-  Policies covered: In force on effective date of treaty 

•  New and Renewal Only 

-  Policies covered: Written or renewed during the term of treaty 

•  In-Force, New and Renewal 

-  Policies covered: In force, written or renewed during the term 

•  Claims Made Options available as well 
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Termination Options 

•  “Runoff” effective 12/31/2017 (or other selected date) 

-  Reinsurer responsible for losses on policies covered during 
the term until those policies expire, policyholder terminates or 
they are renewed 

•  “Cutoff” effective 12/31/2017 (or other selected date) 

-  Reinsurer no longer responsible for losses after the date of 
termination but still responsible for losses on policies prior to 
date of termination 

•  Commutation 

-  Both sides agree to end for negotiated amount 
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Overview of Reinsurance - Agenda 

•  Terminology  
•  The Landscape 
•  How it works 
•  Functions of Reinsurance 
•  Types of Traditional/Basic Reinsurance 
•  Alternative to Traditional/Basic Reinsurance 
•  Buying Reinsurance: Direct or Broker Channel 
•  Contract Disputes and Resolutions 
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Catastrophe Bonds 

•  Cat bond transactions provide an alternative form of risk management protection 
to traditional non-proportional insurance or reinsurance 

-  Typically focused on excess of loss property catastrophe insurance 
•  A debt security where the payout following a major catastrophe event is the default 

trigger 
•  The security term is typically three to five years 

Institutional Funds 
(including Pension 
Funds) 

§  AZ Fund Management 
§  AXA IM 
§  Credit Suisse 
§  LGT 
§  Ontario Teachers Pension Plan 
§  Tokio Marine Asset Management 

Dedicated ILS Funds 

§  Elementum 
§  Fermat 
§  Securis 
§  Nephila 
§  Secquaero/Schroders 

Hedge Funds 
§  D.E. Shaw 
§  Pine River 
§  Quantedge  
§  Plenum 

Life Companies §  Genworth 
§  Pacific Life 
§  TIAA-CREF 

Mutual Funds 
§  JP Morgan Asset Management 
§  Oppenheimer 
§  Pioneer  
§  Stone Ridge 

Reinsurer-Sponsored 
Funds 

§  Hannover Re 
§  SCOR  
§  Montpelier Re 
§  Renaissance Re 
§  AlphaCat (Validus Re) 
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Cat Bonds: Pros and Cons from Cedent’s Perspective 

§  No reinstatement (1x use) 

§  Basis risk if not indemnity recovery 
mechanics 

§  Coverage - limited to specified perils 

§  More upfront costs to underwrite 

§  Final commutation: long term development 
tail risk. However, extension periods up to 
4 years are standard. 

§  Provides multi-year fixed-price protection 

§  Fully collateralized limit to minimize 
counter-party credit risk 

§  Additional/diversifying source of risk 
transfer capacity    

§  Creates competition of risk transfer 
capacity 

§  May lower the cost of risk transfer over 
time 

§  Further expand risk transfer options 

§  Structure options such as per occurrence, 
annual aggregate, term aggregate, top and 
drop, and top and aggregate available 

Pros Cons        
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Cat Bonds: Other Issues 

•  Cat bonds attractive to very large insurers and reinsurers who: 

i.  Need large indemnity limits 

ii.  Can absorb significant upfront costs ($1M+) to put bonds in place 

•  Also  attractive to state sponsored reinsurers - Florida Hurricane Cat Fund 
(FHCF), California Earthquake Authority (CEA) 

•  Capital providers are generally hedge funds and pension funds seeking greater 
returns 

•  No significant loss activity to test long term willingness of capital providers to 
remain 

•  Greater evidence that this capacity (and cat bonds) will find its way to primary 
insurance in the form of insurance protection for ports and transportation 
authorities 
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Overview of Reinsurance - Agenda 

•  Terminology  
•  The Landscape 
•  How it works 
•  Functions of Reinsurance 
•  Types of Traditional/Basic Reinsurance 
•  Alternative to Traditional/Basic Reinsurance 
•  Buying Reinsurance: Direct or Broker Channel 
•  Contract Disputes and Resolutions 
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Buying Options 

•  Two channels to acquire reinsurance 

-  Broker (similar to an “agent” but represent customer/insurer, 
not company/reinsurer 

-  “Direct” writers (buy from reinsurance company employees) 

•  Each sells both treaty and facultative contracts 

•  Number of brokers and Direct writers has shrunk significantly 
last 10 years 

•  Many “Directs” now also sell as “Brokers” 
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Buying Options 

•  Brokers - can go to multiple markets; provide independent 
advice and consulting 

•  Direct writers - offer one-stop shopping, provides underwriting 
and policy wording support  

•  Direct markets have lost market share to brokers in recent years 

•  Having large recoverables from one reinsurer (directs usually do 
all of primary reinsurance) may increase counter-party risk 
(willingness or failure to pay) 
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Overview of Reinsurance - Agenda 

•  Terminology  
•  The Landscape 
•  How it works 
•  Functions of Reinsurance 
•  Types of Traditional/Basic Reinsurance 
•  Alternative to Traditional/Basic Reinsurance 
•  Buying Reinsurance: Direct or Broker Channel 
•  Contract Disputes and Resolutions 
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Contract Disputes and Resolutions 

•  Unwillingness or inability of reinsurers to pay claims puts 
insurers at significant financial risk 

Terrorism Drone Liability 
Cyber Risks Changing Tort Liability Laws 
R/I Impairment or Insolvency Wildfire Definitions 

•  Reinsurance contract language continually evolving to address 
emerging issues such as: 
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Contract Disputes and Resolutions 

•  Historically reinsurers “followed the fortunes” of ceding 
companies in terms of loss settlements 

o  However, there was and is no such requirement. How an 
insurer settles a primary claim doesn’t require the same 
treatment for reinsurance recoveries. 

•  Increasingly, state laws concerning construction defect and 
similar claims led to reinsurers challenging an insurer’s recovery 
request (usually around “date of loss” picks) 

•  As fewer reinsurance companies, most public, less and less 
“partnership” so less “follow fortunes” and more disputes 
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Contract Disputes and Resolutions 

•  Reinsurance contracts generally have arbitration clauses governing disputes as 
the primary means of resolution 

•  Advantages of arbitration - faster; cheaper; less “rule of law”; “judges” are experts; 
confidential; not precedential  

•  Disadvantages - tendency to “split the baby” in many decisions; not appealable 
generally; no precedential value  

•  Disputes often lead to the termination of long standing trading relationships 

•  “Procedure for the Resolution of U.S. Reinsurance Disputes” recently created by 
industry (not universally accepted) 

•  “ARIAS” - a non-profit arbitration society created in 1994 to train arbitrators and 
create a pool of available people affiliated with “AIDA” an international association 
of attorneys, professors and regulators created in 1960 to resolve disputes 
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Other resources 

Questions 

•  Reinsurance Association of America (RAA) - reinsurance.org 

•  Brokers and Reinsurance Markets Association - brma.org 

•  AIDA Reinsurance and Insurance Arbitration Society - ARIAS-US.org 

•  Society of Actuaries - soa.org; American Academy of Actuaries -  
actuary.org; Casualty Actuarial Society - casact.org 

•  Reinsurance broker sites: Aon - aon.com; Guy Carpenter & Company - 
guycarp.com; Willis Towers Watson - willistowerswatson.com 

•  National Association of Insurance Commissioners - NAIC.org 
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Major Claims with Coverage Challenges 
Thursday, November 9, 2017 
3:50pm - 4:50pm  
 

Top Ten List 

Catastrophic claims are always a 
challenge, but never more so than 
when there are coverage defenses. 
Whether the issue is inadequate 
limits, a lack of coverage, or 
untested coverage defenses, they 
present a heightened risk when the 
damages are devastating. 

We will explore the insurer, policyholder, broker and expert 
perspective on the special challenges presented by coverage 
defenses in the face of catastrophic claims.  

2 
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Top Ten List 

1.  Create your team ahead of 
time for early and prompt 
investigation of catastrophic 
claims so the team can 
mobilize on a moment’s notice: 

• Gather records early by way of 
a release signed by plaintiff, 
especially if there is no formal 
lawsuit 

•  Take recorded statements 
•  Select experts 
•  Assign defense counsel early 

3 

Top Ten List 

2.  Know limits of coverage and identify 
early when a claim could present 
excess exposure for an insured: 

• Determine coverage for separate 
personal counsel for insured 

• Are you dealing with an eroding policy? 
•  Is there a reservation of rights? 
• Who controls settlement decisions? 

4 
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Top Ten List 

3.  Analyze issues related to defending multiple 
defendants: 

• Resist finger pointing among separate defendants 

• Do not let plaintiffs divide and conquer 

• Communicate regularly with  
co-defendants 

• Agree on what expenses can  
be shared 

• Discuss issues and agree to disagree on some and find 
out where you can be united against plaintiff 

5 

Top Ten List 

4.  Know your carrier 
• Do they look to settle cases or do they 

typically try cases?   
• Consider structured settlement options if 

there is a penchant for settlement  
• Evaluate the claim for resolution early and 

often – typically, at the beginning, middle, 
and end of discovery 

5.  Communicate to insured and insurer 
often: 

• Strategize  
• Know the devil is in the details. 

6 
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Top Ten List 
6.  Not a typical claim calls for not so typical experts and 

even not so typical resolution methods:  
•  Think outside the box,  
• Consider arbitration 
• Consider mediation after you have the arbitration decision 

7.  Know your venue, Plaintiff’s counsel, and 
typical jury verdicts.  

8.  Consider bifurcation liability and 
damages and consider a hi/lo offer. 

7 

Top Ten List 

9.  Consider who you want to work 
with if you must spin off the 
defense of an insured due to 
excess exposure; pick counsel 
wisely. 

10. Claims personnel should 
strategize internally and with 
coverage counsel regarding what 
coverage issues should be 
pursued and which ones should 
be foregone:  

• Determine when to initiate a 
declaratory judgment action on 
coverage issues 

8 
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THE PERFECT STORM- WHEN THE INTERESTS OF THE INSURED,  
PRIMARY CARRIER AND EXCESS CARRIER COLLIDE  

 
An engineering company (let’s call it “Luckless”) contracted with a cement company (“Owner”) 
to design and supply a separator for Owner’s pre-existing plant. Owner contracted with a 
construction company (“Fortunate”) to assemble the separator and install it in a pre-existing 
building in a tower to be designed, supplied and constructed by Fortunate. Luckless’ contract 
required it to provide advisory services in the field for the assembly of the separator. Luckless had 
no duty under its contract with Owner (i) for overall project safety, (ii) to supervise Fortunate’s 
work, (iii) to inspect, manage or control Fortunate’s means, methods or techniques of construction, 
or (iv) to inspect or ensure Fortunate’s compliance with MSHA, OSHA or applicable industrial 
safety practices. By contrast, Fortunate’s contract with Owner imposed on Fortunate full 
responsibility for its means, methods or techniques of construction and for the safety of its 
personnel, including compliance with MSHA and OSHA.  
 
The separator was to be installed about 50 feet off the ground in the tower that Fortunate was to 
design and construct. Fortunate determined that the most economical and efficient way to install 
the separator was to cut a hole in the roof of the building, assemble the separator outside, and lift 
it and drop it through the hole into place on the tower. On the day of the lift, there were 
thunderstorms and Owner told Luckless’ field advisors there would be no field work that day. The 
advisors left the site. Fortunate, however, decided to proceed with the lift. Plaintiff- an employee 
of Fortunate- was instructed by Fortunate’s foreman to position himself on beams near the final 
position of the separator (Fortunate had no yet installed floor grates) and to help guide the lowering 
of the separator in place. As the crane lowered the separator through the hole in the roof, Plaintiff 
positioned himself below the separator. The separator got snagged on the edge of the hole causing 
the lift line to slacken. Suddenly, the separator freed itself and quickly dropped, pinning Plaintiff 
on the beam where he was standing and severely injuring him. 
 
Plaintiff sued Fortunate and Owner. Fortunate was dismissed from the case by virtue of its workers 
comp immunity. Plaintiff then joined Luckless, and Luckless notified its insurer (“Primary”) of 
the suit. Luckless’ policy was subject to a $1 million deducible. The case was managed by 
Luckless’ house counsel (“Bronco”), who kept Primary informed of all developments. During 
discovery, Owner’s witnesses and Fortunate’s foreman all testified that Fortunate was in complete 
control of its work and was solely responsible for project safety, how the lift was done and what 
Plaintiff was told to do. Luckless filed a motion for summary judgment, arguing- correctly- that it 
owed no duty to Plaintiff under its contract with Owner and, in the absence of such a contractual 
undertaking, it could not be held liable under state law for Plaintiff’s injury. The court- without 
any legal basis- found there was a genuine issue of material fact on whether Luckless had a duty 
under its contract to protect Plaintiff from harm. One month later, Owner moved for summary 
judgement, making essentially the same arguments as Luckless. The court granted Owner’s 
motion; the order was sustained on appeal.         
 
Five months before trial, Luckless’ excess carrier (“Excess”) notified Bronco that it wanted to be 
kept informed of all developments and intended to manage the defense. It demanded to be informed 
of all developments, case strategies, and case assessments. Bronco complied with Excess’s 
demands.  
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After discovery ended, Luckless renewed its motion for summary judgment. The motion was 
denied on the spot, notwithstanding that the contracts and state law compelled judgment for 
Luckless. That same day, the parties unsuccessfully mediated the case. Luckless and trial counsel 
notified Primary and Excess of the outcome of the MSJ and mediation, noting that Luckless could 
lose at the trial level but had strong grounds for appeal. Excess demanded that Luckless pursue 
settlement, but Luckless refused, noting that it was well-positioned to prevail on appeal. Primary 
supported Luckless’ decision.  
  
The case went to trial. Bronco and trial counsel provided Primary and Excess with daily summaries 
of the testimony, and there were several conference calls among Primary, trial counsel and Bronco 
to discuss trial strategy. Bronco and trial counsel did not change their assessments of the case and 
advised Primary and Excess that Luckless remained well-positioned should an appeal be 
necessary. Several days before the end of trial, Excess notified Primary and Luckless that it would 
not contribute to any judgment against Luckless and demanded that Luckless engage in settlement 
negotiations. Primary and Luckless warned Excess that its assessment of the legal defenses was 
unfounded and that Excess had no right to threaten let alone refuse to honor its obligations under 
its policy- if the policy should be triggered. Luckless eventually offered on its own to settle the 
case for what would have been the remainder of the deductible under its policy with Primary. The 
offer was rejected, and Luckless so informed Primary and Excess.  
  
The night before closing arguments, Primary’s adjuster spoke to Bronco and Luckless’ lead trial 
counsel and its general counsel, risk manager and CFO. Bronco told the adjuster that Luckless’ 
last offer went as far as Luckless was going to go to settle and emphasized that Luckless was going 
to see the case to the end, including any appeal. Trial counsel advised that Luckless could win at 
trial and noted that a number of serious appealable errors were made by the judge and Luckless’ 
chances on appeal were very good.  
 
Early the next morning, Primary’s adjuster emailed Excess. Incredibly, he said Luckless had 
tendered the remainder of its deductible to Primary- contrary to what he was told by Bronco the 
previous evening- and, therefore, Primary was tendering its policy limits to the excess carrier for 
use in settling the case. Bronco and Luckless’ risk manager and general counsel were copied on 
the email. Bronco was at home recuperating from surgery, Luckless’ general counsel was involved 
in numerous meetings throughout the day and its risk manager didn’t read his emails. Bronco 
noticed the email at Noon and assumed that management must have decided to tender the 
deductible to Primary. That never happened. Late in the afternoon, Luckless’ lead trial counsel 
emailed Bronco and Luckless’ general counsel, stating that plaintiff’s counsel said he was 
negotiating with Excess’ attorney over the phone to settle the case. By the time Luckless’ general 
counsel circled back to Bronco and the risk manager (i) plaintiff’s counsel told the judge that the 
case was settled; (ii) he managed to get Excess’ attorney on the phone with the judge and the 
parties’ trial attorneys; and (iii) Excess’ attorney represented to the judge that Luckless had 
tendered its deductible to Primary, Primary tendered its policy limits to Excess, and, therefore, 
Excess had the authority to settle the case on behalf of Luckless. Luckless’ trial team was caught 
off guard and had no information to challenge Excess’ representations. Thus, the judge considered 
the case was settled and dismissed the jury. Plaintiff’s counsel bolted from the courtroom. Luckless 
was stunned, livid and- yes- luckless.  
What you just read actually happened. What went wrong? Well, for starters: 

145



 
• Primary’s adjuster should have first telephoned Bronco or Luckless’ risk manager to 

confirm whether Luckless had in fact tendered the remainder of its deducible. A simple 
phone call likely would have prevented the fiasco that unfolded.  
 

• Primary had no basis in fact to represent to Excess that Luckless had tendered its unused 
deductible. Thus, Primary’s email to Excess was a misrepresentation. The only issue was 
whether it was reckless or intentional. Primary was at risk for engaging in bad faith and, 
perhaps, for perpetrating a fraud on the trial court.     
 

• Primary conveyed its message by email. At best, it assumed the email would be read by 
all. It wasn’t and, as a result, Luckless was unable to timely notify Primary and Excess that 
it had not tendered its deductible for settlement. 
 

• Excess’ counsel did not consult with or otherwise contact Luckless or its trial counsel. He 
negotiated a settlement without any information from the trial team or its assessment of the 
risk.  
 

What were the interests of the insured, Primary and Excess? What rights did each have under the 
two policies? What rights, claims and defenses did each have as a matter of law?  
 
Let’s first address what law governed the two policies. Neither policy included a choice of law 
clause (CGL policies rarely, if ever, do). Luckless contended that the policies were governed by 
the law of the state where the policies were issued (Pennsylvania). Excess argued that the excess 
policy was governed by the law of the locus of the trial (Florida).  Who was right? It is evident 
that the locus of trial is not determinative. Instead, the governing law will be determined under the 
choice of law rules of the forum state. Specialty Surfaces International, Inc. v. Continental 
Casualty Co., 609 F. 3d 223, 229 (3d Cir. 2010); Hammersmith v. TIG Insurance Company 480 
F.3d 220, 226 (3d Cir. 2007).  If the court finds that a “true conflict” exists between both states’ 
competing interests, the court must identify the state that has the “greater interest in the application 
of its law.” Hammersmith, 480 F.3d at 231, citing Cipolla v. Shaposka, 439 Pa. 563, 267 A.2d 854, 
856 (1970). Note that the objective is to determine which state has the greatest relationship to the 
controversy over coverage under the insurance contract- not over the controversy in the underlying 
litigation.  In states where the most significant relationship test under § 188 (2) of the Restatement 
(Second) of Conflict of Laws has been adopted, the court will consider (1) the place of contracting; 
(2) the place of negotiation of the contract; (3) the place of performance of the contract; (4) the 
location of the subject matter of the contract and (5) the place of incorporation and place of 
business of the parties. Hammersmith, 480 F.3d at 233. The final step in the court’s analysis is to 
“weigh the(se) contacts on a qualitative scale according to their relation to the policies and interest 
underlying the relevant issue.” Specialty Surfaces, 609 F.3d at 234.  This step is “more than a mere 
counting of contacts.” Hammersmith , 480 F.3d at 231. 
 
Once you determine which state’s laws govern the matter, generally speaking, the rights and 
responsibilities of the varying levels of insurance are governed by their respective policies as 
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interpreted by that state’s laws. Moreover, the contracts are between the insured and the insurers. 
So the insurers do not have contractual responsibilities to each other.  
 
The primary insurer controls the defense as part of its duty to defend. W. Heritage Ins. Co. v. 
Montana, 30 F. Supp. 3d 1366, 1371–72 (M.D. Fla. 2014), aff'd, 623 F. App'x 525 (11th Cir. 
2015). This includes “mak[ing] decisions as to when and when not to offer or accept settlement of 
the claim.” Doe on Behalf of Doe v. Allstate Ins. Co., 653 So.2d 371, 373 
(Fla.1995). The insurer’s “right to control the defense is a valuable one in that it reserves to 
the insurer the right to protect itself against unwarranted liability claims and is essential in 
protecting its financial interest in the outcome of litigation.” Travelers Indem. Co. of Ill. v. Royal 
Oak Enter., *1372 Inc., 344 F.Supp.2d 1358, 1374 (M.D.Fla.2004) (internal quotation marks 
omitted)1. Because the excess insurer does not have a duty to defend until the underlying policy is 
exhausted, it should not control the defense. However, its policy may provide a right to participate 
in the investigation and settlement of any claims that may reach its level of coverage. See Interstate 
Fire & Cas. Co. v. Underwriters at Lloyd’s, London, 139 F.3d 1234 (9th Cir. 1998); State Farm 
Fire & Cas. Co v. Jioras, 29 Cal. Rptr. 2d 840, 844 (Cal. Ct. App. 1994). 
 
The “overwhelming majority of American cases describe the duty that a primary insurer owes an 
excess insurer as one derivative from the primary insurer’s duty to the insured.” Twin City Fire 
Ins. Co. v. Country Mutual Ins. Co, 23 F.3d 1175, 1178 (7th Cir. 1994). Accordingly, where the 
excess insurer takes issue with the primary insurer’s handling of the claim and settlement, it may 
have a claim for equitable subrogation against the primary insurer to assert the insured’s rights to 
avoid an excess judgment. Liberty Mut. Ins. Co. v. American Home Assur. Co., 348 F. Supp. 2d 
940, 961 (N.D. Ill. 2004); Westchester Fire Ins. Co. v. General Star Indem. Co., 183 F.3d 578, 
582-83 (7th Cir. 1999). New York and Florida are part of the minority of states that do permit an 
excess insurer to maintain a direct cause of action against the primary insurer for bad faith. See 
e.g., Hartford Accident & Indemnity Co. v. Commercial Union Ins. Co., 751 F. Supp. 345, 347-48 
(E.D.N.Y. 1990); Colonia Ins. Co. v. Assuranceforeningen Skuld, 588 So. 2d 1009, 1010-11 (Fla. 
3d DCA 1991).  
 
Now suppose the insurers defended with a reservation of rights. Did they have the right to 
manage the defense and settle the case? The law on this subject is also not uniform. In Florida, 
for example, it has been held that an insured may opt to reject the insurer’s defense if the insurer 
defends under a reservation of rights (i.e., reserving its claim for nonliability for any judgment 
that may be rendered against the insured). Taylor v. Safeco Insurance Co., 361 So.2d 743 (Fla. 
Dist. Ct. App. 1978). The Taylor court explained, “[T]he insured is not required to abandon control 
of his own defense as the price of preserving his claim, disputed by the insurer, that the insurer 
pay any judgment.” 361 So.2d 745. 
 
In Arizona, when an insurer defends under a reservation of rights, it “narrows the reach of the 
cooperation clause and permits the insured to take reasonable measures to protect itself against the 

1 It should be noted that most states protect insureds by imposing  a duty of good faith and fair dealing on 
the insurer so that is does not put its interests ahead of its insured in the settlement negotiations. See 
e.g., State Farm Mut. Auto. Ins. Co. v. White, 236 A.2d 269 (Md. 1967); Anderson v. Cont’s Ins. Co., 271 
N.W. 2d 368, 374 (Wis. 1978); American Nat’l Red Cross v. Travelers Indem. Co., 896 F. Supp. 8, 12 
(D.D.C. 1995). 
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danger of personal liability.” United Services Auto. Ass’n v. Morris, 741 P.2d 246, 252 (Ariz. 
1987). In 2015, the Pennsylvania Supreme Court in a case of first impression considered Morris, 
Taylor and other cases and held that, when an insurer that defends under a reservation of rights the 
insured has two options: 
 

1. accept the defense, in which event the inured is “unqualifiedly bound” to the 
policy’s consent to settlement terms, the insurer retains full control of the litigation, 
and the insurer's conduct of the defense will be subject to a bad faith standard; or, 

 
2. decline the insurer's qualified tender of a defense and defend the case on its own or 

through his its own attorney at its own expense, in which event, (i) the insured has 
full control over the defense and can settle on terms it believes best, and (ii) if 
coverage is found under the policy, the insurer will be liable for the insured's 
defense costs and the costs of settlement to the extent found to be fair, reasonable, 
and non-collusive.  

 
Babcock & Wilcox v. American Nuclear Insurers, 76 A.3d 1, 22 (Pa. 2015). Clearly, if an insurer 
defends under a reservation of rights, it is important for all stakeholders (insured, primary carrier 
and excess carrier) to know which law applies to the policy or polices that are in play so that they 
will have a firm understanding of their respective rights, duties and potential liabilities and 
informed decisions can be made on how the case will be managed. 
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Preliminary	Es:mates	of	Insured	Losses	

Event	 Es2mated	
losses	

NFIP	covers	 Analyst	

Hurricane	
Harvey	

$25	-	35	billion	 $7	-	$10	billion	 RMS	

Hurricane	Irma	 $25	–	$35	billion	 $2.5	-	$5.5	
billion	

RMS	

Hurricane	Maria	 $40	-	$85	billion	 AIR	

California	
wildfires	

$3	-	$6	billion	 --	 RMS	
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Outline	of	Presenta:on	

•  Latest	climate	projec:ons	
•  Li:ga:on	against	greenhouse	gas	emiYers	
•  Property	damage	claims	and	associated	
negligence	and	contract	claims	

•  Business	interrup:on	claims	
•  Liability	claims	against	infrastructure	providers	
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Factors	Causing	Global	Warming	
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Claims	Against	Greenhouse	Gas	EmiYers		
and	Fossil	Fuel	Companies	

Federal	common	law	claims	displaced	by	Clean	Air	Act	
grant	of	authority	to	EPA:	

American	Electric	Power	v.	Connec:cut	(U.S.	2011)	
(injunc:on)	
Na:ve	Village	of	Kivalina	v.	Exxon	Mobil	(9th	Cir.	
2012)	(money	damages)	

New	lawsuits	asser:ng	state	common	law	claims:	
County	of	San	Mateo	v.	Chevron;	County	of	Marin	v.	
Chevron;	City	of	Imperial	Beach	v.	Chevron	(July	
2017)	
San	Francisco	v.	BP;	Oakland	v.	BP	(September	2017)	
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Property	Damage	Claims	
and	Associated	Negligence	and	

Contract	Claims	

Event:	Building	or	structure	destroyed	or	
suffers	severe	damage	in	storm	

158



11/7/17	

11	

Event:	Building	or	structure	destroyed	or	
damaged	in	storm	

Target:		Architects,	engineers,	builders	
Premise:	Event	was	foreseeable	in	view	of	climate	change	
projec:ons	
Legal	theories:	

	Breach	of	contract	
	Professional	malprac:ce	
	Negligence	

Protec:ons:	
	Disclaimer	of	warranty	in	contract	
	Disclaimer	of	coverage	in	policy	
	More	resilient	si:ng	and	building	prac:ces	

Event:	Subdivision	development	floods	
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Event:	Subdivision	development	floods	

•  Premise:	Flood	was	foreseeable	in	view	of	
climate	projec:ons	

•  Targets:	Developers,	planners,	real	estate	
brokers	

Event:	Leased	structure	is	destroyed	or	
heavily	damaged;	valuable	contents	lost	
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Event:	Leased	structure	is	destroyed	or	
heavily	damaged	in	storm;	valuable	

contents	lost	

•  Target:	Landlord	
•  Premise:	Event	was	foreseeable	
	

Event:	Flood	causes	oil	and	chemical	spills	
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Event:	Flood	causes	oil	and	chemical	spills	

Poten:al	claims	against:	
•  Facility	operators	
•  Facility	owners	
•  Facility	engineers	
•  Chemical	waste	owners	

Poten:al	regulatory	viola:ons	
Claims	by	customers	

Event:	Building	damaged	while	being	
elevated	to	protect	from	flooding	
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Claims	against	infrastructure	providers	

Illinois	Farmers	Insurance	Company	v.	Metropolitan	
Water	Reclama:on	District	of	Greater	Chicago	

163



11/7/17	

16	

Liability	Theories	in	Illinois	Farmers	Insurance	

•  Failure of local public entity to exercise ordinary 
care to maintain property in safe condition  – 745 
ILCS §3-102(A) 

•  Negligent failure of local public entity to remedy 
known dangerous conditions – 745 ILCS 
§3-103(A) 

•  Taking clauses of Illinois, U.S. constitutions 

Business	interrup:on	
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Business	interrup:on	
	–	supply	chain	cut	

Business	interrup:on	
	–	travel	impossible	
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Business	interrup:on	

•  Business	opera:ons	halted	
•  Supply	chain	broken	
•  Events	cancelled	
•  Business	opportuni:es	lost	

Use	restric:ons	strip	property	of	value	

•  Targets	
– Prior	owner	of	property	
– Real	estate	agents	
– Government	(taking)	
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Event:	Value	of	company	plummets	
due	to	climate-related	events	
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Event:	Value	of	company	plummets	
due	to	climate-related	event	

•  Premise:		Failure	to	prepare	
•  Premise:	Failure	to	disclose	
•  Target:	Directors	and	officers	

Event:	Geographic	area	suffers	devasta:ng	loss	
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Event:	Geographic	area	suffers	devasta:ng	loss	

Event:	Geographic	area	suffers	
	devasta:ng	loss	

Swarms	of	claims	of	mul:ple	types:	
•  First	party	
•  Business	interrup:on	
•  Architect,	engineer,	builder	negligence	
•  Government	liability	
•  Personal	injury,	death	
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Event:	Crop	failure	due	to	heat	or	
drought	

Event:	Crop	failure	due	to	heat	or	
drought	

•  Poten:al	claimants:	all	along	the	supply	chain	
(shippers,	processors,	retail)	
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Event:	Extreme	heat	waves	

Event:	Extreme	heat	waves	
Increased	mortality	
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Event:	Extreme	heat	waves	
Increased	mortality	

•  Life	insurance	claims	
•  Claims	against	landlords	for	failed	air	
condi:oning	

•  Claims	against	electric	u:li:es	for	power	
failures	
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Over the last decade, laws codifying national and 
international responses to climate change have grown 
in number, specificity, and importance. As these laws 
have recognized new rights and created new duties, 
litigation seeking to challenge either their facial 
validity or their particular application has followed. 
So too has litigation aimed at pressing legislators and 
policymakers to be more ambitious and thorough 
in their approaches to climate change. In addition, 
litigation seeking to fill the gaps left by legislative and 
regulatory inaction has also continued. As a result, 
courts are adjudicating a growing number of disputes 
over actions—or inaction—related to climate change 
mitigation and adaptation efforts. 

This report provides judges, advocates, researchers, 
and the international community with an of-the-
moment survey of global climate change litigation, 
an overview of litigation trends, and descriptions of 
key issues that courts must resolve in the course of 
climate change cases. One purpose of this report is to 
assist judges in understanding the nature and goals of 
different types of climate change cases, issues that are 
common to these cases, and how the particularities 
of political, legal, and environmental settings factor in 
to their resolution. Another goal is to contribute to a 
common language among practitioners around the 
world working to address climate change through 
the courts.  

Part 1 describes environmental, diplomatic, and 
political circumstances that are making climate 
change litigation efforts especially important at 
the present moment:

 y Impacts such as heat waves and destructive coastal 
storms are growing in frequency and severity as 
a result of human-cause emissions. The costs to 
governments, private actors, and communities of 
dealing with these impacts are significant. 

 y National and international policymakers have 
struggled to develop effective means of addressing 
both the underlying causes and the effects of 
climate change. Climate change mitigation and 
adaptation policies have emerged slowly and have 
often set targets based on political feasibility rather 

than the consensus scientific understanding of 
what is required to stabilize the climate at an 
acceptable level. 

 y National and international policymakers have 
succeeded in creating some legal frameworks for 
climate action. Many nations have laws or policies 
addressing aspects of the climate problem, and 
the Paris Agreement provided for a catalogue of 
national commitments toward the goal of averting 
average global warming in excess of 1.5°C and 
2°C. Litigants have begun to make use of these 
codifications in arguments about the adequacy or 
inadequacy of efforts by national governments to 
protect individual rights vis-à-vis climate change 
and its impacts.

Part 2 provides a survey of climate change 
litigation and a discussion of evident and 
emerging trends:

 y Citizens and non-governmental organizations are 
suing to hold their governments accountable for 
climate-related commitments. In many instances, 
the arguments made to challenge government 
actions or inaction include reference to 
constitutional and statutory provisions not specific 
to climate change. In those cases, references to 
international climate agreements, which embody 
scientific objectives as well as political ones, often 
buttress the claim.

 y In many cases, challenges to a project or policy 
identify linkages between resource extraction 
and climate-related impacts, both in the form of 
emissions due to combustion of extracted fossil 
fuels and in the form of impairments to resiliency 
and adaptive capacity. These challenges seek to 
make those linkages legally significant and either 
deserving of consideration or else compelling 
an alternative approach to natural resource 
management.

 y Building on scientific understanding of the 
relationship between emissions and climate 
change, which policymakers (with notable 
exceptions) have generally adopted as accurate, 

Executive Summary
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several cases seek to establish liability for entities 
that generate emissions with full knowledge of 
those emissions’ effects on the global climate.

 y Technical understanding of climate change and 
the quality of predictions about future temperature 
and weather patterns are improving. Recognizing 
that adaptation efforts have not kept pace with 
these improvements, litigants are bringing claims 
that seek to assign responsibility where failures to 
adapt result in foreseeable, material harms. 

 y Litigants are making arguments for climate action 
based on the public trust doctrine, which assigns 
the state responsibility for the integrity of a nation’s 
public trust resources for future generations. Such 
claims raise questions of individuals’ fundamental 
rights and intergenerational equity, as well as 
concerns about the balance of powers among 
the judicial, legislative and executive branches or 
functions of governments.

 y Recognizing that both slow-developing and 
acute environmental stresses push individuals and 
communities to migrate, the impacts of climate 
change are certain to generate migration within 
and across national borders. Cases brought to 
resolve issues arising from such migration have 
already been brought, and more are likely to come.

 y Most climate change litigation to date has 
proceeded in courts in developed countries in the 
northern hemisphere and in Australia and New 
Zealand. Litigants and courts in the Global South 
are beginning to make use of burgeoning climate 
change litigation theories and know how. 

Part 3 describes three categories of legal issues 
that tend to be disputed among the litigants 
involved in climate change litigation: 

 y Justiciability: Whether a case is justiciable—
meaning, whether a court has the authority to hear 
and resolve the claims raised—turns on questions 
of the plaintiff’s standing and on the court’s role 
relative to that of the government’s other branches. 
Although standards vary, courts generally only 
grant standing if the alleged causal connection 

between the injury and the action (or inaction) 
complained of is plausible. In climate change cases, 
this sometimes presents a high bar for plaintiffs. As 
for separation of powers, particularly in cases that 
call on a court to assess inaction by a government 
agency, courts must be able to articulate what 
authority empowers them to find fault or direct 
the agency to revise its approach.

 y Sources of climate obligations: Climate change 
litigation can draw on various sources of 
legal authority, including international law, 
constitutional provisions, statutes, or common law. 
In some cases, plaintiffs identify more than one 
of these, or a combination of them, as providing 
the legal basis for their claims. In instances where 
a statutory provision spells out climate change 
mitigation commitments and that statute also 
authorizes citizens to sue for noncompliance, 
the task of applying the law to the facts alleged 
is straightforward. But in cases where plaintiffs 
ask a court to apply a legal authority that does 
not expressly contemplate application to climate 
change, the task is harder and courts tread carefully, 
lest they be seen as legislating.

 y Remedies: Courts can only grant remedies 
authorized by the law. If the remedy sought is 
more aggressive climate action on the part of 
a government agency, courts must identify the 
basis for instructing that agency to comply, or else 
to specify how exactly the agency should alter its 
approach.

Summaries of highly significant cases appear 
throughout this report. Those summaries provide a 
kaleidoscopic snapshot of the current state of climate 
change litigation, and also illustrate the circumstances, 
trends, and issues discussed in Parts 1, 2 and 3.
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In the 2010s, laws codifying national and international 
responses to climate change have grown in number, 
specificity, and importance.1 As these laws have 
recognized new rights and created new duties, 
litigation seeking to challenge either their facial 
validity or their particular application has followed. 
So too has litigation aimed at pressing legislators and 
policymakers to be more ambitious and thorough 
in their approaches to climate change. In addition, 
litigation seeking to fill the gaps left by legislative 
and regulatory inaction has also continued. This 
report surveys the current state of this global climate 
change litigation, and provides judges, advocates, 
researchers and the international community with 
an overview of trends and issues in climate change 
lawsuits. 

Part 1 of this report notes the circumstances that 
make climate change litigation efforts especially 
important just now—most especially the growing 
urgency of the climate crisis, ratification and entry 
into force of the Paris Agreement under the United 
Nations Framework Convention on Climate Change 
(“Paris Agreement”), and the inclusion of climate 
action as one of the 17 Sustainable Development 

1 E. Somanathan et al., National and Sub-national Policies and Institutions, 
in Climate Change 2014: Mitigation of Climate Change, Contribution 
of Working Group III [WG3] to the Fifth Assessment Report of the 
Intergovernmental Panel on Climate Change 1049, 1050–51 (O.R. 
Edenhofer et al. eds. 2014) [hereinafter IPCC AR5].

Goals (SDGs) enumerated in the United Nations’ 
Transforming Our World – the 2030 Agenda for 
Sustainable Development. (Climate action is also 
a vital, cross-cutting element of many of the other 
SDGs.) Part 2 provides a snapshot of the current 
state of worldwide climate change litigation. It also 
describes a number of salient current trends in this 
litigation and likely future ones. Part 3 discusses 
the recurring legal issues at play in climate change 
litigation around the world. Strict and comprehensive 
categorization is made difficult by the diversity 
of the world’s legal systems, which take varied 
approaches to the interconnected substantive areas 
of law that constitute climate change law—namely 
environmental law, natural resources law, energy 
law and land use law, as well as constitutional law, 
administrative law and common law. Nonetheless, 
this section offers legal professionals, researchers 
and others an introduction to the common issues 
that arise in climate change cases when determining 
justiciability, interpreting legal rights and obligations, 
and providing remedies. Summaries of highly 
significant cases appear throughout the report, 
putting these circumstances, trends, and issues into 
context. 

Introduction

© Elizabeth Lies
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1. Part 1: The Importance of Climate Change Litigation 

Concentrations of greenhouse gases (GHGs) in the 
atmosphere have already surpassed levels that many 
scientists consider safe, putting people everywhere 
in peril. The extraordinary risks posed by climate 
change are well-established. Sea levels are rising, 
making more seawater available for the storm surges 
that wreak destruction on coastlines during coastal 
storms and threatening to overwhelm coastal 
communities and small island nations.2 Average 
temperatures are rising and heat waves are growing 
longer and more intense, threatening to strain 
infrastructure and agricultural systems, and posing 
direct threats to human health.3 In addition, more 
powerful storms, longer-lasting and more severe 
droughts, and acidifying oceans have already begun 
to disrupt local and regional economies that rely on 
having predictable access to particular resources and 
markets.4 The need to address these risks is front and 
center in the Sustainable Development Goals, the 
international community’s vision for a sustainable 
future for the planet and its inhabitants. Yet, despite 
broad scientific consensus on the human causes 

2 John A. Church & Peter U. Clark, et al., Ch. 13: Sea Level Change, in IPCC 
AR5.

3 Thomas Bruckner, Igor Alexeyevich Bashmakov & Yacob Mulugetta et al., 
Ch. 7: Energy Systems, in IPCC AR5; Kirk R. Smith & Alistair Woodward, et al., 
Ch. 11: Human Health: Impacts, Adaptation, and Co-Benefits, in IPCC AR5.

4 IPCC, Climate Change 2014: Synthesis Report, Contribution of Working 
Groups I, II and III to IPCC AR5, at 64–73 (2014) [hereinafter IPCC SR5].

of climate change and the risks of climate impacts 
to human communities, and despite the profound 
international accord forged through the Paris 
Agreement and the SDGs, progress toward effective 
solutions has been slow.

The international community has encountered 
difficulty in tackling climate change because it is a 
“super wicked” policy problem, capable of resisting 
even substantial efforts by policymakers.5 Three 
features in particular make the problem “super 
wicked.” First, it becomes less tractable over time. 
That is, the more GHGs we emit, the more committed 
we are to continuing emissions, the more severe the 
problem becomes and the less likely we are to find 
an acceptable solution. Second, the actors who are 
best positioned to address climate change are those 
who are primarily responsible for causing it—and 
who lack incentives to take action. This problem 
is made worse by an important asymmetry. Those 
with incentives not to mitigate climate change, such 
as the companies that own leases to extract coal or 
other fossil fuels, tend to have concentrated interests 
and good access to relevant information. Meanwhile, 
those most likely to bear the burdens of adaption, 
including the many millions of individuals who live 

5 Richard J. Lazarus, Super wicked problems and climate change: Restraining 
the present to liberate the future, 94 Cornell L. Rev. 1153, 1160 (2009).

Source: UN Department of Economic and Social Affairs, Division for Sustainable Development

Part 1: The Importance of Climate Change Litigation
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in coastal communities, have diffuse incentives and 
generally lack information about, for instance, the 
costs and benefits of alternatives to fossil-fueled 
approaches to energy and transportation. Third, 
no institution has legal jurisdiction and authority 
aligned with the global scope of the problem. As a 
consequence, climate change mitigation—and to 
a lesser degree adaptation—efforts are often seen 
as expensive, unnecessary, futile, and remote from 
policies that yield immediate and politically popular 
economic benefits. 

At the international level, the “super wicked” nature 
of the climate change problem may be seen in 
the global community’s incomplete participation 
in the Kyoto Protocol6 and, more recently, the 
insufficiency of the Intended Nationally Determined 
Contributions (INDCs) submitted in advance of the 
Paris Conference and the Nationally Determined 
Contributions (NDCs) submitted after to reduce 
atmospheric concentrations of GHGs at a pace 
sufficient to maintain climate stability.7 At the national 
level, the United States’ (U.S.) historic and recently 
revived ambivalence about addressing climate 
change stands out as an especially consequential 
example of political coalitions struggling toward 
and falling short of policy change. But the U.S. is not 
unique for failing to develop and implement policies 
that address climate change in a coherent fashion. 

Litigation has arguably never been a more 
important tool to push policymakers and market 
participants to develop and implement effective 
means of climate change mitigation and adaption 
than it is today. Technological developments and 
non-climate policy initiatives cannot be counted 
on to stave off climate destabilization. Accordingly, 
climate-related law and policy is a necessary 

6 See O. Edenhofer, et al., Technical Summary, in Climate Change 2014: 
Mitigation of Climate Change, Contribution of Working Group III to IPCC 
AR5, at 33, 104 (O. Edenhofer et al. eds. 2014) (“The Kyoto Protocol was the 
first binding step toward implementing the principles and goals provided 
by the UNFCCC, but it has had limited effects on global GHG emissions 
because some countries did not ratify the Protocol, some Parties did not 
meet their commitments, and its commitments applied to only a portion 
of the global economy (medium evidence, low agreement).”). 

7 UNFCCC, Aggregate effect of the intended nationally determined 
contributions: an update, FCCC/CP/2016/2, at 11–12 fig.2 (May 2016), 
https://perma.cc/SUW9-KXY5. 

component of any rational plan of action. The Paris 
Agreement provides a crucial legal predicate for 
pushing governments that have adopted climate-
oriented laws to implement them. Until the Paris 
Agreement’s ratification, no international instrument 
dealt as thoroughly with the coordination problem 
of international action on GHG emissions.8 
Constituents of countries outside the European 
Union (EU) could not point to an authority beyond 
their country’s particular constitution, common 
law, or statutes—or ratification of international 
human rights agreements—to place climate action 
within that country into a legally and practically 
significant context.9 The Paris Agreement makes it 
possible for constituents to articulate more precisely 
and forcefully concerns about the gaps between 
current policy and the policy needed to achieve 
mitigation and adaptation objectives. In ratifying 
countries in particular, constituents can now argue 
that their governments’ politically easy statements 
about rights and objectives must be backed up by 
politically difficult, concrete measures like restricting 
coastal development, foregoing development of 
coal-fueled power plants and imposing fees and 
taxes on activities reliant on fossil fuels. Lawsuits 
brought in countries where governments have 
given express priority to development, such as 
Pakistan,10 and in countries where governments 
are actively addressing climate change, such as the 
Netherlands, Sweden, and Switzerland, demonstrate 
that this sometimes means using the courts to push 
for concrete action.11

Has the Paris Agreement changed the role litigation 
can play? In general, law embodies a thicket of 
agreements among the members of society and 
between them and their government. Litigation 
serves to test whether particular actions or inactions 
are compatible with those agreements. Litigation 
also serves to articulate how stated commitments 
to defend particular rights must be translated into 

8 Notably, the Paris Agreement does not address emissions from aircraft or 
marine craft.

9 See section 2.2.1 below. 
10 Pakistan’s Intended Nationally Determined Contribution, Nov. 6, 2016, 

https://perma.cc/QJH8-9EXM.
11 See sections 2.2.1 and 2.2.2 below.
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action, notwithstanding changes in the direction 
of political winds at home or abroad. The Paris 
Agreement by its own terms does not provide 
litigants with a cause of action or impose enforceable 
limits on member countries’ national emissions.  
But it makes it possible for litigants to place the 
actions of their governments or private entities into 
an international climate change policy context. 
Placing actions at the national or regional level into 

that context makes it easier, in turn, to characterize 
those actions as for or against both environmental 
needs and stated political commitments. Ultimately, 
while the Paris Agreement does not assign each 
country a carbon budget, it does offer a basis for 
deducing a budget from national commitments. It 
also makes clear that policies leading to net increases 
in emissions are disfavored.
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2.  Part 2: The State of Climate Change Litigation

This section provides a summary of the current 
state of climate change litigation, including 
lawsuits’ location, their categorization, and recent 
and emerging trends. It counts as “climate change 
litigation” cases brought before administrative, 
judicial and other investigatory bodies that raise 
issues of law or fact regarding the science of 
climate change and climate change mitigation and 
adaptation efforts.12 Such cases are often identified 
with keywords, including climate change, global 
warming, global change, greenhouse gas, GHGs, 
and sea level rise. However, the presence of one 
or more keywords is not a necessary condition for 
inclusion.13 Moreover, the presence of keywords is 

12 Cf. Meredith Wilensky, Climate Change in the Courts: An Assessment of 
Non-U.S. Climate Litigation, 26 Duke Envtl. L. & Pol’y Forum 131, 134 (2015); 
(adopting definition of “climate change litigation” developed by David 
Markell & J.B. Ruhl, An Empirical Assessment of Climate Change in the 
Courts: A New Jurisprudence or Business as Usual?, 64 Fla. L. Rev. 15, 27 
(2012): “any piece of federal, state, tribal, or local administrative or judicial 
litigation in which the . . . tribunal decisions directly and expressly raise an 
issue of fact or law regarding the substance or policy of climate change 
causes and impacts.”). This definition also guides the collection of cases 
included in the Sabin Center for Climate Change Law’s Non-U.S. Climate 
Change Litigation chart, available at https://perma.cc/8CKE-KMQU 
(accessed Mar. 3, 2017), as well as the Climate Change Laws of the World 
database, maintained jointly by the Sabin Center for Climate Change Law 
and the Grantham Research Institute at the London School of Economics. 

13 For instance, the Australian case, Ralph Lauren 57 v. Byron Shire Council 
contained none of those terms but dealt with the highly germane issue of 
liability of a local government for decisions related to its policy of managed 
retreat from sea level rise. [2016] NSWSC 169. The court’s March 2016 
denial of the motion to dismiss filed by the Shire Council and its insurers 
prompted the parties to negotiate a settlement, which they agreed to in 
August 2016. Hans Lovejoy, How a handful of wealthy Belongil residents 

also not determinative (Cases that make only passing 
reference to the fact of climate change, its causes, 
or its effects do not necessarily address in direct or 
meaningful fashion the laws, policies, or actions that 
compel, support, or facilitate climate mitigation or 
adaptation.) Finally, cases that seek to accomplish 
climate change goals without reference to climate 
change issues are not included. For example, 
lawsuits seeking to limit air pollution from coal fired 
power plants that do not directly raise issues of fact 
or law pertaining to climate change do not qualify 
as “climate change litigation” for the purposes of 
this study. Thus, this report excludes cases where 
the discussion of climate change is incidental to 
the holding and immaterial to the future of climate 
change law. 

2.1 A survey of climate change litigation

As of March 2017 climate change cases had been 
filed in 24 countries (25 if one counts the European 
Union), with 654 cases filed in the U.S. and over 
230 cases filed in all other countries combined.14 

won the right to keep their seawalls, Echo Net Daily, Aug. 24, 2016, https://
perma.cc/HXF9-PXV5. Neither the court’s denial of the motion to dismiss 
nor the settlement agreement states whether the locality is liable for any 
of the claims alleged by the plaintiffs, beachfront property owners who 
had wanted to armor their shoreline parcels and who opposed the local 
government’s proposed policy of managed retreat.

14 To review these cases, as well as others added after March 2017, visit the 
Sabin Center-Arnold & Porter Kaye Scholer Climate Change Litigation 
databases, available at http://wordpress2.ei.columbia.edu/climate-
change-litigation/.

© Noah Rosenfield

Part 2: The State of Climate Change Litigation

184



11

The Status of Climate Change Litigation 

In regards to the non-U.S. litigation: Australia 
has seen more cases than any other non-U.S. 
country (80); the United Kingdom and the Court 
of Justice of the EU have both seen about half as 
many as Australia (49 and 40 respectively); New 
Zealand and Spain have both seen about one-
fifth as many as Australia (16 and 13 respectively); 

and there have been four or fewer cases filed in  

Austria, Belgium, Colombia, the Czech Republic, 
France, Germany, Greece, India, Ireland, Micronesia, 
the Netherlands, Nigeria, Norway, Pakistan, the 
Philippines, South Africa, Sweden, Switzerland, 
and Ukraine.15 Both the number of cases in these 
countries and the number of countries where cases 
have been filed have grown in the past few years: a 

15 Sabin Center for Climate Change Law, Non-U.S. Climate Change Litigation: 
Non-U.S. Jurisdiction, https://perma.cc/8CKE-KMQU (accessed Mar. 3, 
2017).

Region Country Number of cases*

International Court of Justice 1 

Inter-American Commission on Human Rights 1

United Nations Framework Convention on Climate Change 1

Africa Nigeria 1

South Africa 1

Asia Pacific Australia 80

New Zealand 16

India 2

Micronesia 1

Philippines 1

Pakistan 2

Europe (Court of Justice of the EU) 40

United Kingdom 49

Spain 13

Belgium 1

Germany 3

Norway 1

Switzerland 1

Austria 1

Czech Republic 1

France 4

Ireland 1

Netherlands 1

Sweden 1

Ukraine 2

Latin America and Carribean Colombia 1

North America United States of America 654

Canada 13

*The numbers shown here reflect our tally of climate change cases across jurisdictions as of March 2017. It is possible that these numbers omit one or more cases 
that have already been filed or decided but have not yet come to our attention.
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survey of cases decided before 2014 found them in 
only 12 countries, including the U.S.16 Nonetheless, 
it remains true that “[m]ost countries have 
experienced little or no climate change litigation.”17

With notable exceptions18, governments are almost 
always the defendants in climate change cases.19 
Government defendants have been called upon 
to justify decisions large and small. On the large 
end of the spectrum are cases like Massachusetts v. 
U.S. Environmental Protection Agency and Urgenda 
Foundation v. Kingdom of the Netherlands, which 
push for more aggressive national climate change 
mitigation policies, and Coalition for Responsible 
Regulation v. U.S. Environmental Protection Agency 
and West Virginia v. U.S. Environmental Protection 
Agency, which challenge the legal bases for U.S. 
mitigation policy. On the small end of the spectrum 
are cases focused on particular projects, ranging 
from the expansion of airports and coal mines, to 
the development of renewable energy generation 
facilities, to the construction of structures on 
eroding coast lines. Whereas the cases aimed 
at large targets tend to focus their arguments 
on nationally applicable laws governing energy 
policy and air pollution, the cases aimed at smaller 
targets—which make up the clear majority of non-
U.S. cases—tend to focus on environmental impact 
assessments and other planning requirements.20 
However, several instances of strategic litigation in 
non-U.S. jurisdictions that seeks to push for more 

16  Wilensky, supra note 12, at 151–52.
17 Michael B. Gerrard & Meredith Wilensky, The role of the national courts in 

GHG emissions reductions, in Elgar Encyc. of Envtl. L. 359, 369 (Michael 
Faure ed. 2016).

18 Most exceptions are U.S. cases brought against corporations in the fossil 
fuel sector. Non-U.S. exceptions include the recent decision in Lliuya v. 
RWE AG, Az. 2 O 285/15, issued by the Regional Administrative Court of 
Essen, Germany, and the investigation of 50 firms in the fossil fuel industry 
(“Carbon Majors”) by the Human Rights Commission of the Philippines.

19 Wilensky, supra note 12, at 138–40; Markell & Ruhl, supra note 12, at 60.
20 Gerrard & Wilensky, supra note 17, at 366, 368 (“Until the issuance of an 

important and controversial decision by a Dutch court in 2015, climate 
change litigation intended to drive the course of climate change 
policies—whether to encourage their development or to halt it—was 
noticeably lacking outside of the United States.”); Wilensky, supra note 
12, at 144 (“The dominance of the EIA and Permitting Group in non-U.S. 
litigation demonstrates an emphasis on tactical suits aimed at specific 
projects. . . . In fact, strategic litigation intended to drive climate change 
policy as a whole is almost absent outside of the U.S.”); Markell & Ruhl, 
supra note 12, at 38–40.

aggressive mitigation policy have been initiated 
from 2015 to 2017.21

2.2 Trends in climate change litigation

Recent judicial decisions and court filings reveal 
several trends in regards to the purposes of climate 
change litigation. Five such trends are described 
here: holding governments to their legislative 
and policy commitments; linking the impacts 
of resource extraction to climate change and 
resilience; establishing that particular emissions are 
the proximate cause of particular adverse climate 
change impacts; establishing liability for failures (or 
efforts) to adapt to climate change; and applying the 
public trust doctrine to climate change. 

2.2.1 Holding governments to their legislative 
and policy commitments

As national governments’ political branches 
articulate commitments to climate change 

21 See infra section 2.2.1 (discussing non-U.S. cases seeking to hold 
governments to legislative and policy commitments on climate change).

North
America
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Pacific

Europe

Africa
Latin America and Caribbean
International Court of Justice
Inter-American Commission on
Human Rights 
United Nations Framework 
Convention on Climate Change 
(UNFCCC)

Holding governments to their legislative and policy 
commitments
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change and resilience

Establishing that particular emissions are the proximate 
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Establishing liability for failures (or efforts) to adapt to 
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mitigation and adaptation through legislation, 
regulation, and policy those governments’ 
administrative agencies may properly become 
subject to lawsuits seeking to enforce those 
commitments. 

The plaintiffs in Urgenda Foundation v. Kingdom 
of the Netherlands brought just such a suit, 
challenging efforts by a newly elected Dutch 
Government to back away from the previous 
Government’s mitigation commitments.22 The 
Hague District Court’s June 2015 decision looked 
to the Netherlands’ international commitments, 
which did not yet include the Paris Agreement,23 

22 Urgenda Foundation v. Kingdom of the Netherlands, [2015] HAZA 
C/09/00456689, appeal filed.

23 The Paris Agreement entered into force on November 4, 2016. UNFCCC, 
Paris Agreement: Status of Ratification, https://perma.cc/5JCA-KPNR 
(accessed Jan. 15, 2017). The Netherlands is only a signatory to the 
Agreement and has not, as of this writing, ratified it. Id. The significance of 
this non-ratification is muted by the fact that the European Union, which 
negotiated at the Paris Conference on behalf of the Netherlands and other 
member states, ratified the Agreement on October 5, 2016. Id.

to construe the constitutional duty of care owed by 
the Dutch government to Dutch citizens and others, 
and concluded that the duty of care prohibits such 
backsliding.24

In September 2015, the Lahore High Court Green 
Bench issued a ruling in Leghari v. Republic of Pakistan 
that was similar in its legal basis to Urgenda, though 
it focused on adaptation rather than mitigation 
commitments.25 The court concluded that the 
government’s failure to implement the National 
Climate Change Policy of 2012 and the Framework 
for Implementation of Climate Change Policy (2014-
2030) “offends the fundamental rights of the citizens 
which need to be safeguarded.”26

24 Urgenda, para. 4.70.
25 Leghari v. Republic of Pakistan (2015) W.P. No. 25501/2015.
26 Id. para. 8. The court construed these rights as follows: Environment and 

its protection has taken a center stage in the scheme of our constitutional 
rights. . . Right to life, right to human dignity, right to property and right to 
information under articles 9, 14, 23 and 19A of the Constitution read with 
the constitutional values of political, economic and social justice provide 
the necessary judicial toolkit to address and monitor the Government’s 

The Netherlands

A Dutch environmental group, the Urgenda 
Foundation, and 900 Dutch citizens sued the 
Dutch government, alleging that the government’s 
recent revision of GHG emissions reduction goals 
amounted to a violation of its constitutionally 
imposed duty of care. The court in the Hague, 
agreeing with the plaintiffs, ordered the Dutch 
state to limit GHG emissions to 25% below 1990 
levels by 2020, finding the government’s existing 
pledge to reduce emissions 17% insufficient to 
meet the state’s fair contribution toward the goal, 
codified in the Paris Agreement, of keeping global 
temperature increases within 2°C of pre-industrial 
conditions. 

The court concluded that the state has a duty to 
take climate change mitigation measures due 
to the “severity of the consequences of climate 
change and the great risk of climate change 
occurring.” In reaching this conclusion, the court 
cited (without directly   applying) Article 21 of 
the Dutch Constitution; EU emissions reduction  
targets; principles under the European Convention 

on Human Rights; the “no harm” principle of 
international law; the doctrine of hazardous 
negligence; the principle of fairness, the 
precautionary principle, and the sustainability 
principle embodied in the UNFCCC; and 
the principle of a high protection level, the 
precautionary principle, and the prevention 
principle embodied in the European climate policy. 
The court did not specify how the government 
should meet the reduction mandate, but offered 
several suggestions, including emissions trading or 
tax measures. 

This decision was pathbreaking in separation 
of powers jurisprudence because it grounded 
its instruction to the government to tighten 
emissions limits on a rights-based analysis rather 
than through reference to statutory requirements. 
Subsequent petitions and judicial decisions in 
Austria, Norway, Switzerland, and Sweden, all 
relating to governments’ obligations to mitigate 
climate change, have similarly been grounded at 
least in part on rights-based theories.
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To vindicate those rights, and in particular 
to require active responses to an emerging 
pattern of “heavy floods and droughts,”27 
the court ordered the executive branch to, 
among other  things, establish a Climate Change  
Commission to facilitate climate action.28

Belgium and New Zealand also saw pre-Paris 
Agreement cases filed alleging failures by their 
respective governments to adhere to stated 
national commitments. The theory of the Belgian 
case, VZW Klimatzaak v. Kingdom of Belgium, 

response to climate change. Id. para. 7.
27 Id. para. 6.
28 The first of these was the designation of government officials in key 

ministries who would thereafter “work closely with the Ministry of 
Climate Change.” Id. para. 8(i). Another was identification of “adaptation 
action points,” selected from among the 734 “action items” listed in the 
Implementation Framework, that could be achieved by the end of 2015. 
Id. para. 8(ii). Finally, the court also called for the creation of a Climate 
Change Commission, whose members would include officials from key 
ministries as well as representatives of NGOs and technical experts, “to 
assist this Court to monitor the progress of the Framework.” Id. para. 8(iii).

which was still pending as of March 2017,29 
largely tracks that of the Urgenda decision. The 
New Zealand case, Thomson v. Minister for Climate 
Change Issues, challenged the adequacy of that 
country’s INDC, which the petitioner alleged fell 
short of the emissions reductions required by New 
Zealand’s Climate Change Response Act of 2002.30 
A stated purpose of the 2002 Act is to “enable 
New Zealand to meet its international obligations 
under the [UNFCCC].”31 As the petitioner explained, 
New Zealand’s INDC “equates to a reduction of 
11% below New Zealand’s 1990 emission levels by 
2030”—a mitigation effort that “will not, if adopted 
by other developed countries in combination with 
appropriate targets set by developing countries, 
stabilize GHG concentrations in the atmosphere at a 

29 Klimaatzaak.eu, L’Affaire Climat: Le Procès, https://perma.cc/4X4D-SX8F 
(accessed Jan. 15, 2017) (reporting that the court has yet to specify a 
schedule for submission of pleadings or conduct of a hearing). Klimaatzaak 
is Dutch for “climate case.”

30 CIV-2015-__ (High Court).
31 Climate Change Response Act 2002 § 3(1)(a).

Pakistan

In September 2015, an appellate court in Pakistan 
granted the claims of Ashgar Leghari, a Pakistani 
farmer, who had sued the national and regional 
governments for failure to carry out the National 
Climate Change Policy of 2012 and the Framework 
for Implementation of Climate Change Policy (2014-
2030). The chief concerns of the plaintiff—and the 
court—were with the need for adaptation efforts: 
“As Pakistan is not a major contributor to global 
warming it is actually a victim of climate change and 
requires immediate remedial adaptation measures 
to cope with the disruptive climatic patterns.”  
According to the court, “the delay and lethargy of 
the State in implementing the Framework offend 
the fundamental rights of the citizens,” as codified 
in articles 9 (right to life), 14 (human dignity), 19A 
(information), and 23 (property) of the Pakistani 
constitution. 

As a remedy, the court 1) directed several 
government ministries to each nominate “a 
climate change focal person” to help ensure the 

implementation of the Framework, and to present 
a list of action points by December 31, 2015; and 2) 
created a Climate Change Commission composed 
of representatives of key ministries, NGOs, and 
technical experts to monitor the government’s 
progress. On September 14 the court issued a 
supplemental decision naming 21 individuals to 
the Commission and vesting it with various powers.

This case is an example of litigants grounding 
claims in a statutory and policy framework that 
articulates governmental responsibilities with 
respect to climate change. As the court observed, 
the responsible government ministry had spelled 
out 734 “action points” and identified 232 of those as 
deserving priority. Had the government not spelled 
out in such detail what should be done to help 
citizens deal with climate change, it would have 
been more difficult for the court to conclude that 
the government’s failure to implement applicable 
law and policy fell short of protecting Leghari’s 
constitutional rights.
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level that would prevent dangerous anthropogenic 
interference with the climate system.”32 The High 
Court of New Zealand had as of March 2017 yet to 
issue a judgment in that case.

The Paris Agreement is emerging as a novel and 
unique anchorage for law suits of this sort. That 
Agreement integrates national commitments—the 
INDCs/NDCs—into an international instrument that 
links them to the  common goal of averting  warming 
in excess of 1.5°C and 2°Ctemperature thresholds.33 
This linkage does not answer technical questions 
about how to allocate carbon budgets, but it does 
give some shape to national commitments, even 
if those commitments are vaguely worded. It also 
undermines arguments that increments of difference 
in one nation’s contributions are immaterial to 
global mitigation and so are not legally cognizable.34 
Furthermore, although the Paris Agreement does 
not prescribe particular national commitments, 
it does expressly call on national governments 
to make their mitigation commitments 
incrementally more stringent and never less so.35 
Thus, even if a national government can argue that 
it never specified a level of emissions reduction 
it cannot argue that its commitments permit 
backsliding. 

A petition filed in Switzerland in October 2016 
makes constitutional arguments akin to those made 
in Urgenda,36 but buttresses them with reference 
to the Paris Agreement. As the petitioners in Union 
of Swiss Senior Women for Climate Protection v. Swiss 
Federal Council explain: “[w]ith the Paris Agreement 
the parties [to the UNFCCC] defined anew the 

32 Thomson v. Minister for Climate Change Issues at paras. 85, 90.
33 Conference of the Parties Twenty-first Session, U.N. Framework 

Convention on Climate Change, Paris Agreement, art. 3 para. 2, U.N. Doc. 
FCCC/CP/2015/10/Add.1 [hereinafter Paris Agreement] (Dec. 12, 2015) 
(specifying temperature thresholds basic to Agreement’s objectives), 
id. art. 3 para. 3 (parties shall undertake increasingly stringent nationally 
determined contributions to mitigation).

34 Cf. Massachusetts v. EPA, 549 U.S. 497, 561 (2007) (Roberts, C.J., dissenting).
35 Paris Agreement, art. 3 para. 3.
36 Specifically, the Swiss petitioners ground their claims in articles 10 (right 

to life), 73 (sustainability principle), and 74 (precautionary principle) of the 
Swiss Constitution, and in articles 2 and 8 of the European Convention on 
Human Rights, which Switzerland has ratified. Union of Swiss Senior Women 
for Climate Protection v. Swiss Federal Council [Verein KlimaSeniorinnen 
Schweiz v. Bundesrat], at para. 1(a) (filed Oct. 25, 2016), https://perma.
cc/3LGB-3V7H.

goal of preventing ‘dangerous disruption of the 
climate system’” by stipulating warming thresholds 
of 1.5°C and 2°C above preindustrial levels.37 
Taking this as the scientifically and legally 
stipulated touchstone for Switzerland (and 
others), the petitioners allege that Switzerland 
is not on pace to meet its commitment, and 
that—unlike Swiss compliance with the Kyoto 
Protocol, which relied heavily on the purchase 
of emissions offsets—physically and legally 
adequate mitigation measures require actually 
reducing net emissions from Swiss sources.38 
Petitioners in three other European cases, one 
dealing with the expansion of Vienna’s airport (the 
“Austrian case”), Greenpeace Nordic Association v. 
Norway Ministry of Petroleum and Energy, and PUSH 
Sweden v. Government of Sweden, also assert that 
their respective governments’ legal commitments 
to climate change mitigation are consistent with 
and articulated through ratification of the Paris 
Agreement.39 

In the Austrian case, petitioners persuaded the 
court that authorizing expansion of the Vienna 

37 See id. para. 60 (“Mit dem Übereinkommen von Paris haben die 
Vertragsstaaten im Dezember 2015 das Ziel, eine «gefährliche Störung 
des Klimasystems» zu verhindern, neu definiert. So soll die globale 
durchschnittliche Erwärmung der Erdatmosphäre im Vergleich zur 
vorindustriellen Zeit auf «deutlich unter 2 Grad Celsius» gehalten werden. 
Es sollen Anstrengungen unternommen werden, die Erwärmung auf 1.5 
Grad zu begrenzen (Art. 2 Abs. 1 Bst. a Pariser Übereinkommen).”).

38 Id. § 4.3.2 (“[Insufficient measures for the achievement of applicable 
reduction goals for 2020”] Ungenügende Massnahmen zur Erreichung des 
geltenden Reduktionsziels für 2020.”).

39 Norway ratified the Paris Agreement on June 20, 2016, Sweden on October 
13, 2016. UNFCCC, Paris Agreement: Status of Ratification, supra note 23. 
On the legal relevance of the Paris Agreement to national commitments, 
the Norwegian petition states: “The presumption principle, which calls for 
Norwegian law to be interpreted in accordance with international law, 
makes international law rules and fundamental principles of international 
law a part of our national legal system. This means that the Climate 
Convention, the Paris Agreement and international human rights and 
environmental principles are relevant sources of law when the limitations 
in Article 112 of the Constitution are to be determined.” Greenpeace Nordic 
Ass’n at 36. On the same point, the Swedish petition states: “98. By signing 
the UNFCCC and the Kyoto Protocol, the State has explicitly accepted a duty 
of care. In order to fulfil this duty, every individual State must to the highest 
extent possible, in accordance with its own circumstances, implement the 
best possible measures to reduce greenhouse gas emissions. * * * 102. 
The Swedish climate targets and Sweden’s accession to international 
agreements are relevant to the interpretation of these directives. * * 
* 110. The scope of the duty of care is determined by a combination of 
factors such as Sweden’s accession to international conventions, nationally 
adopted environmental goals, environmental legislation, government 
statements, etc.”). PUSH Sweden at paras. 98, 102, 110.
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airport would run afoul of the emissions reductions 
targets set forth in Austria’s Climate Protection Law 
and contradict Austria’s climate change mitigation 
commitments under the Paris Agreement.40 In the 
Norwegian petition, the challenged action is issuance 
of licenses for deep-sea oil and gas extraction in the 
Barents Sea. In the Swedish petition, the challenged 
action is the sale (rather than decommissioning) of 
coal mines and coal-fired power plants in Germany 
by Vattenfall, a state-owned energy company. For 
all three groups of petitioners, the Paris Agreement 
provides a scientific reference point as well as a 
legally definitive constraint.41

2.2.2 Linking the impacts of resource extraction 
to climate change and resilience

Any thorough catalogue of the activities that result 
in GHG emissions or reduce communities’ resilience 
to extreme weather events must include resource 
extraction.42 Mining for coal and other combustible 

40 Austrian Federal Administrative Court case no. W109 2000179-1/291E, 
https://perma.cc/6P34-5HYU.

41 Greenpeace Nordic Ass’n at 18–19 (“The Paris Agreement will enter into force 
on 4 November 2016. The Agreement will then constitute an international 
law obligation for Norway. . . . In addition to its legal content, the Paris 
Agreement and the decision document for the Agreement represent a 
factual basis in the case.”); PUSH Sweden at 26 (quoting 2014 Statement of 
Government Policy regarding emissions reduction goals and upcoming 
Paris Conference), 33 (quoting June 2016 statement of Environmental 
Objectives Council regarding needed emissions reductions).

42 At issue in the case were Law No. 1450 of 2011, establishing the National 
Development Plan 2010–2014, and Law No. 1753 of 2015, establishing 

energy sources and drilling for oil and gas yield fossil 
fuels, the consumption of which emits the GHGs 
responsible for climate change. Mining and drilling 
also tend to generate large volumes of pollution 
in their immediate vicinity, impairing local water 
resources’ quality or quantity or both. Recognizing 
this, plaintiffs eager for policy to address climate 
change have begun to challenge environmental 
review and permitting processes that unduly ignore 
resource extraction activities’ implications for the 
climate.

In February 2016 the Constitutional Court in  
Colombia held two statutory provisions to be 
unconstitutional, preventing regulatory authorities 
from ignoring the climate-related costs of resource 
extraction. One provision authorized a national 
commission to designate particular projects 
as being in the national strategic interest—a 
designation that would exempt projects 
from aspects of local regulatory oversight.43 
The other provision is grandfathered in leases 
and permits for mining and oil and gas in 
sensitive mountain ecosystems (páramos).44 
The Colombian court found the provisions 
unconstitutional because they endangered the 

the National Development Plan 2014–2018. The two provisions discussed 
here both appeared in the latter.

43 Law No. 1753 of 2015 arts. 49–52.
44 Id. art. 173.

Austria

Various NGOs and individuals persuaded a panel 
of the Austrian Federal Administrative Court 
to overturn the government of Lower Austria’s 
approval of construction of a third runway at 
Vienna’s main airport. The reason: authorizing 
the runway would do more harm to the public 
interest than good, primarily because it would 
be contrary to Austria’s national and international 
obligations to mitigate the causes of climate 
change. Of the authorities cited by the court, the 
most important was Austria’s Climate Protection 
Act of 2011, which set emissions reduction targets 
for various sectors, including the transport sector.  

Because a third runway was expected to increase 
Austria’s annual CO2 emissions, the court concluded 
that it would be at odds with the provisions of the 
2011 Act as well as with Austria’s constitution and 
its international commitments under EU law and 
the Paris Agreement.

This case is the first instance of a court determining 
that climate change mitigation commitments 
require it to overturn government agency 
approval of infrastructure development. It is thus a 
leading example both of a court straightforwardly 
enforcing a climate mitigation statute and of a 
court vindicating rights to environmental integrity.
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public’s right to clean water, and they abrogated 
government agencies’ obligation to justify 
decisions that would result in the degradation 
of environmentally sensitive and valuable areas. 
Crucially, the court characterized páramos as 
valuable both for providing Colombia with much 
of its drinking water and because their soils and 
vegetation capture CO2 from the atmosphere at 
greater rates than a tropical rainforest with similar 
acreage.45

In Ali v. Federation of Pakistan, the petitioner has 
challenged various government actions and 
inactions relating to approval of development of the 
Thar coal field, which is expected to produce 4.5 to 
60 million metric tons of coal annually.46 According 
to the petitioner, because of the local environmental 
degradation, displacement, and coal-fed GHG 
emissions that will result from that development, 
its approval amounts to a three-fold violation: of 
constitutionally protected “Fundamental Rights”; of 
rights relating to the environmental degradation 
expected to result from burning coal to generate 

45 Constitutional Court, Feb. 8, 2016, Decision C-035/16, at para. 142.
46 Ali v. Pakistan, Constitutional Petition No. ___ / I of 2016, at para. xxvi, 

https://perma.cc/6AFA-2ZL5; see also Muhammad Imran Rashid et al., Coal 
as an Energy Source for Mitigating Energy Crisis in Pakistan, 4 J. ENG. & 
TECH. 127, 128–29 (July-Dec. 2014), https://perma.cc/66NK-GZH6.

electricity; and of the public trust doctrine as it 
relates to Pakistan’s atmosphere and climate. The 
Lahore High Court had as of March 2017 not yet 
issued a judgment in that case.

The petition in Greenpeace Nordic Association v. 
Ministry of Petroleum and Energy similarly argues 
that the Norwegian Ministry’s lease of blocks of 
the Barents Sea to oil and gas developers violates 
constitutional protections. Article 112 of Norway’s 
constitution provides that Norwegians have a “right 
to an environment that is conducive to health and 
to a natural environment whose productivity and 
diversity are maintained.” Petitioners allege that 
maintenance of that environment requires staying 
within a global emissions budget consistent with 
the 1.5°C or 2°C warming thresholds recognized by 
the Paris Agreement, and that the Barents Sea leases 
would allow for the extraction of fossil fuels and 
related emission of GHGs in excess of that budget. 
That case was also still pending in March 2017.

2.2.3 Establishing that particular emissions are 
the proximate cause of particular adverse 
climate change impacts

Although several courts have recognized the 
scientific consensus regarding the causal relationship 

Colombia

In Decision C-035/16 of February 8, 2016, the 
Colombian Constitutional Court struck down as 
unconstitutional provisions of Law No. 1450 of 2011 
and of Law No. 1753 of 2015 that threatened high-
altitude ecosystems, called páramos. The court noted 
several important features of páramos, including 
their fragility, their lack of regulatory protection, 
their role in providing Colombia with as much as 
70 percent of its drinking water, and the capacity of 
their soils and vegetation to capture CO2 from the 
atmosphere. 

The court highlighted the last of these features in 
particular, calling páramos a “carbon capture system” 
and explaining that the carbon capture capacity of 
páramos exceeds that of a comparably sized

 

tropical rainforest. The court decided that statutory 
provisions that would have allowed for development 
in the páramos were unconstitutional because they 
would endanger the public’s right to clean water and 
relieve government agencies of their obligation to 
justify decisions certain to result in the degradation 
of environmentally sensitive and valuable areas.

The court framed its protection of rights in this 
decision as responsive to climatic changes that 
would make resources like the water flowing from 
páramos even more valuable in the future. It can 
thus be read as taking the need for adaptation to 
climate change into account when interpreting the 
significance of constitutionally protected rights that 
do not explicitly reference climate change.
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between anthropogenic GHG emissions, climate 
change, and the adverse impacts resulting from 
climate change,47 no court has yet found that 
particular GHG emissions relate causally to particular 
adverse climate change impacts for the purpose of 
establishing liability. Indeed, the Intergovernmental 
Panel on Climate Change describes the key 
causal mechanism of climate change as “well-
mixed greenhouse gases” in the atmosphere.48 
Such mixing obscures particular contributions 
and makes attribution of harm difficult. Yet the 
law generally assigns liability only when particular 
contributions can be related to particular effects. 

Plaintiffs in the U.S. and Germany have sought—
unsuccessfully, so far—to establish that particular 

47 See, e.g., Urgenda at para. 4.14; Mass. v. EPA at 498; Coalition for Responsible 
Regulation v. EPA, 684 F.3d 132 (D.C. Cir. 2012), aff’d in part, Utility Air 
Regulatory Group v. EPA, 134 U.S. 2427 (2014); and Greenpeace New Zealand 
v. Northland Regional Council, [2007] NZRMA 87, at para. 7.

48 IPCC AR5, WG1 § 6.3.

emitters have proximately caused them particular 
injuries. The leading U.S. cases are Connecticut v. 
American Electric Power and Kivalina v. ExxonMobil. 
The Connecticut plaintiffs sought an injunction 
capping emissions from power plants;49 
the Kivalina plaintiffs sought damages for 
their injuries from fossil fuel companies;50 
 both sets of plaintiffs grounded their claims against 
private companies in a theory of public nuisance 
under federal common law. In both cases the 
courts concluded that the federal Clean Air Act had 
displaced federal common law claims, and so did not 
reach the substantive question of proximate cause.51

49 564 U.S. 410 (2011).
50 696 F.3d 849 (9th Cir. 2012), cert. denied, 133 S. Ct. 2390 (2013).
51 Connecticut, 564 U.S. at 415 (“The Clean Air Act and the Environmental 

Protection Agency action the Act authorizes, we hold, displace the 
claims the plaintiffs seek to pursue.”); Kivalina, 696 F.3d at 856 (“We need 
not engage in that complex issue and fact-specific analysis in this case, 
because we have direct Supreme Court guidance. The Supreme Court 
has already determined that Congress has directly addressed the issue 
of domestic greenhouse gas emissions from stationary sources and 

Norway

In  Greenpeace Nordic Association and Nature 
& Youth v. Ministry of Petroleum and Energy 
two environmental NGOs filed suit seeking a 
declaratory judgment from the Oslo District Court 
that Norway’s Ministry of Petroleum and Energy 
violated the Norwegian constitution by issuing a 
block of oil and gas licenses for deep-sea extraction 
from sites in the Barents Sea. 

The petition alleges several key facts: the licenses 
would allow access to as-yet undeveloped fossil fuel 
deposits in a manner inconsistent with the climate 
change mitigation required to avert global warming 
of 1.5°C and possibly even 2°C in excess of pre-
industrial levels; and the area made accessible by the 
licenses would be the northernmost yet developed, 
and would border the ice zone, presenting 
extraordinary risks to the highly sensitive Arctic 
environment from potential spills and emissions of 
black carbon. The petition also alleges violation of 
article 112 of the Norwegian Constitution, which 
establishes a “right to an environment that is 
conducive to health and to a natural environment 
whose productivity and diversity are maintained.”  

The petition also cites other constitutional 
provisions including those requiring government 
action to be consistent with the precautionary 
principle; the no harm principle as it applies both 
domestically and to citizens of other countries; 
and human rights protections. In addition to these 
national sources of legal authority, the petition also 
points out that Norway’s issuance of oil and gas 
licenses contradicts its commitments under the 
Paris Agreement.

Much as the Urgenda plaintiffs used national 
and international commitments to construe the 
climate mitigation implications of the duty of 
care embodied in the Dutch constitution, this 
petition argues for a similar interpretation of the 
right to environmental integrity protected by 
the Norwegian constitution. It would have been 
possible to make a similar argument before Norway 
ratified the Paris Agreement and that Agreement 
entered into force, but those events lend specificity 
and context to the constitutional right at the core 
of the petition.
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In Lliuya v. RWE AG, Saul Lliuya, a Peruvian farmer, 
filed suit in a German court against a German 
utility. Lliuya sought damages to offset the costs 
of protecting his town from melting glaciers, for 
which he alleged RWE is partly responsible.52 
Two of the several reasons stated by the court for 
dismissing Lliuya’s claim went to causation. The first 
reason was evidentiary: the plaintiff had asked the 
court to specify RWE’s precise annual contribution to 
global emissions rather than submitting an estimate. 
The second reason was more emblematic: the court 
found that no “linear causal chain” linked the alleged 
injury and RWE’s emissions—rather many emitters 
had created the risk of flood confronting Lliuya’s 
town such that the root cause of the risk could not 
be ascribed to RWE in particular.53

has therefore displaced federal common law. Am. Elec. Power, 131 S.Ct. 
at 2530, 2537.”). The closest courts have come to such an answer have 
been decisions about standing, for which the bar is lower than “tort-like 
causation.” See Mass v. EPA, 549 U.S. at 524; Connecticut v. Am. Elec. Power Co., 
582 F.3d 309, 346 (2d Cir. 2009), rev’d on other grounds, 564 U.S. 410 (2011); 
Comer v. Murphy Oil USA, 585 F.3d 855, 865 (5th Cir. 2009).

52 Az. 2 O 285/15 Essen Regional Court [2015].
53 [David Loses the Fight Against Goliath], FRANKFURTER ALLGEMEINE 

In Greenpeace Southeast Asia et al.,  
environmentalists and Filipino citizens filed a 
petition with the Philippine Commission on 
Human Rights, a tribunal empowered to investigate 
allegations and issue recommendations but 
not to issue orders that carry the force of law.54 
The petitioners submitted factual allegations 
that identify  50  corporations as “Carbon Majors,” 
responsible for a cumulative 21.71% of the 
anthropogenic GHGs emitted from 1751 to 2010.55 The 
petitioners also characterize the relationship between 
climate change, ocean acidification, and potential 

ZEITUNG, Dec. 15, 2016, https://perma.cc/LX3R-7SVE ([“A flood risk would 
however not be attributed singly to RWE AG.”] “Eine Flutgefahr wäre 
jedoch der RWE AG nicht individuell zuzuordnen.”).

54 Republic of the Philippines, Commission on Human Rights, 
http://198.23.173.74/chr/ (accessed Mar. 4, 2017); Greenpeace Southeast 
Asia and Philippine Rural Reconstruction Movement, Petition To the 
Commission on Human Rights of the Philippines Requesting for Investigation 
of the Responsibility of the Carbon Majors for Human Rights Violations 
or Threats of Violations Resulting from the Impacts of Climate Change 
[hereinafter Petition of Greenpeace Southeast Asia], https://perma.cc/2S8R-
TTKN.

55 Petition of Greenpeace Southeast Asia at 3–4 (citing R. Heede, Carbon Majors: 
Accounting for Carbon and Methane Emissions 1854-2010, Methods and 
Results Report (Apr. 7, 2014), https://perma.cc/CVY4-YANG).

Germany (and Peru) 

In November 2015, Saúl Luciano Lliuya, a Peruvian 
farmer who lives in Huaraz, Peru, filed a claim for 
damages in a German court against RWE, Germany’s 
largest electricity producer. 

Lliuya’s suit alleges that RWE, having knowingly 
contributed to climate change by emitting 
substantial volumes of GHGs, bears some measure 
of responsibility for the melting of mountain glaciers 
near Huaraz, population 120,000. That melting has 
given rise to an acute threat: Palcacocha, a glacial 
lake located above Huaraz, has experienced a 30-
fold volumetric increase since 1975 and a four-
fold increase since 2003. Lliuya based his claim on 
paragraph 1004 of the German Civil Code, which 
provides for nuisance abatement and injunctive 
relief. He asked the court to declare that RWE 
was partly responsible for the costs arising from 
the lake’s growth. He also asked the court to 
order RWE to reimburse him for measures he had 
already taken to protect his home and to provide 

a Huaraz community association with €17,000 for 
the purpose of building siphons, drains, and dams 
to protect the town. That amount is 0.47 percent of 
both (1) the estimated cost of protective measures; 
and (2) RWE’s estimated annual contribution to 
global GHG emissions. 

The court dismissed Lliuya’s requests for declaratory 
and injunctive relief, as well as his request for 
damages. The court noted several grounds for its 
decision, but none was more important than its 
finding that no “linear causal chain” linked RWE’s 
emissions to the dangers and costs described by 
Lliuya as resulting from melting glaciers. This legal 
conclusion goes a step beyond what any other 
court, including the U.S. courts that decided the 
AEP v. Connecticut and Village of Kivalina cases, has 
stated on the question of whether a given entity’s 
emissions can be said to have proximately caused 
injury via impacts of climate change.
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physical and economic harms facing Filipinos.56 
Based on these facts and arguments grounded 
in international human rights law, the petitioners 
requested that the Commission “[c]onduct an 
investigation into the human rights implications 
of climate change and ocean acidification and 
the resulting rights violations in the Philippines, 
and whether the investor-owned Carbon 
Majors have breached their responsibilities 
to respect the rights of the Filipino people.”57 
In December 2015 the Commission agreed to 
undertake an investigation, which was in progress 
as of March 2017.58

In addition to arguing that climate change-related 
injuries are proximately caused by particular 
emitters, the parties seeking relief in each of these 
cases have proposed various ways for tribunals to 
apportion responsibility for those injuries among 
named defendants and others. The proposals all 
resemble the “market share” theory of how to allocate 
damages fairly in product liability cases in the U.S.,59 
 a theory that, notably, has seldom been implemented 
successfully. So far, however, no court or tribunal has 
endorsed or suggested any approach to establishing 
and defining proximate causation in this context. 

2.2.4 Establishing liability for failure to adapt 
and the impacts of adaptation

As the impacts of climate change have grown in 
frequency and severity, plaintiffs have sought redress 
for decisions that arguably amplified those impacts 

56 Id. at 13–17.
57 Id. at 30. The petition’s prayer also includes five subsidiary requests, but, 

as the petition itself states, “At the heart of this petition is the question 
of whether or not the Respondent Carbon Majors must be held 
accountable—being the largest corporate contributors of greenhouse 
gases emissions and having so far failed to curb those emissions despite 
the companies’ knowledge of the harm caused, capacity to do so, and 
potential involvement in activities that may be undermining climate 
action—for the human rights implications of climate change and ocean 
acidification.” Id. at 17 (emphasis in original).

58 Greenpeace International, First national human rights investigation into 
climate change impacts proceeds despite opposition from fossil fuel 
companies, Dec. 8, 2016, https://perma.cc/DDJ3-4UY8.

59 See Sindell v. Abbott Laboratories, 26 Cal. 3d 588 (1980) (apportioning 
liability to manufacturers of diethylstilbestrol, a synthetic form of estrogen 
prescribed to pregnant women to prevent miscarriage, because it was 
determined to have caused plaintiff’s cancer but it was impossible to 
determine which manufacturer had produced the particular doses that 
her mother took while pregnant with her).

or failed to avert foreseeable harms caused by them. 
Meanwhile, government-led adaptation measures 
have also inspired plaintiffs to seek injunctive relief 
or compensation for alleged injury to their property 
rights. The following examples from the U.S. and 
Australia illustrate each of these types of adaptation-
related case. 

In the U.S. the scope of local, state, and national 
governments’ sovereign immunity plays a key role 
in cases dealing with liability for failure to adapt. 60 
Two sets of consolidated cases brought in 2005 
in the aftermath of Hurricane Katrina illustrate 
this point: In re Katrina Canal Breaches Litigation,61 
and St. Bernard Parish Government v. United States.62 
Both focused on the role of the Mississippi River Gulf 
Outlet (MRGO) shipping channel in propagating 
the hurricane’s storm surge into the city of New 
Orleans. Since the Army Corps of Engineers finished 
excavating MRGO in 1968, natural wave action, 
storms, and the wakes of large ships had caused it 
to widen from 500 feet to nearly 2000 feet, such that 
by 2005 its banks sat close to levées built to protect 
New Orleans neighborhoods from flooding. As with 
many cases focused on adaptation, climate change 
featured in the background rather than the text of 
these cases: A changing climate forces decisions by 
public and private actors about how to deal with 
shifting shorelines and more frequent and powerful 
coastal storms, and it creates uncertainties by pulling 
coastlines and weather patterns away from their 
historical norms.

In these cases plaintiffs sought damages 
for the effects of the Katrina storm surge 
propagated via MRGO into New Orleans under 
two distinct theories: that the Corps had been 
negligent, and that the Corps’ management 
of the channel had effectuated a temporary 
uncompensated taking of property damaged in 

60 For a fuller discussion of this issue, see Jennifer Klein, Potential Liability of 
Governments for Failure to Prepare for Climate Change (Aug. 2015), http://
bit.ly/2jtwRyK.

61 696 F.3d 436, 441 (5th Cir. 2012) (en banc).
62 121 Fed. Cl. 687 (2015). The Army Corps of Engineers has appealed 

this decision to the Federal Circuit Court of Appeals. St. Bernard Parish 
Government et al. v. United States, Case No. 16-2301 (Fed. Cir.).
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the storm, in violation of the U.S. Constitution.63 
The Fifth Circuit Court of Appeals rejected the 
negligence claim in In re Katrina Canal Breaches, 
finding that the waiver of sovereign immunity 
provided for by Federal Tort Claims Act did not 
extend to the Corps’ management of the MRGO.64 
In St. Bernard Parish Government the Federal Court 
of Claims accepted that MRGO’s management had 
effectuated a temporary taking, a claim to which 
sovereign immunity does not apply. 

The terms “climate change” and “sea level rise” 
also do not appear in the New South Wales 
Supreme Court’s denial of a motion to dismiss 
in Ralph Lauren 57 v. Byron Shire Council.65 
Yet, the case arose from the Shire Council’s struggle 
to decide what to do about the local effects of sea 
level rise. Specifically, over the course of several 
years, the Council initially proposed a policy of 
managed retreat, then withdrew the proposal but 
did not formally repudiate it. Meanwhile, residents 
were prohibited from armoring their stretches of 
shoreline, even though hard shoreline armoring 
installed by the Council in the 1960s and 70s was 
amplifying erosion on their stretches. These residents 
sued to challenge various aspects of the Council’s 
land use plans, demanding compensation as well 
as authorization to install rock, concrete, and rubble 
shoreline barriers to prevent further erosion. After 
the court denied the Council’s motion to dismiss 
the residents’ claims, the parties settled, leaving 
unresolved the question of whether the Council was 
liable for the effects of the armoring it had installed 
or of its proposed policy of managed retreat.

Conservation Law Foundation v. ExxonMobil, 
recently filed in the federal district court in Boston, 
Massachusetts, is a national and international test 
case for the theory that plaintiffs can prevail on 
claims arising from the threat of potential injury 

63 These theories were not only distinct but also mutually exclusive: whereas 
federal district courts had jurisdiction over the first, only the Court of 
Federal Claims had jurisdiction over the second. Thus a plaintiff could not 
present both even by arguing one in the alternative.

64 In re Katrina Canal Breaches Litig., 696 F.3d at 441, cert. denied sub nom., 
Lattimore v. U.S. 133 S. Ct. 2855 (2013).

65 [2016] NSWSC 169.

attributable to a failure to adapt to climate change.66 
The plaintiffs in that case summarize their chief 
concerns about a petroleum products distribution 
and bulk storage terminal owned and operated by 
ExxonMobil in this way: 

“ExxonMobil’s failure to adapt the Everett 
Terminal to increased precipitation, rising sea 
levels and storm surges of increasing frequency 
and magnitude puts the facility, the public 
health, and the environment at great risk because 
a significant storm surge, rise in sea level, and/
or extreme rainfall event may flood the facility 
and release solid and hazardous wastes into the 
Island End River, Mystic River, and directly onto 
the city streets of Everett.” 67

A decision for the plaintiffs in this case would 
create a blueprint for others to follow, identifying 
facilities where statutory violations can be used as 
leverage to compel adaptation to risks arising from 
climate change impacts. Because coastal terminals 
like the one in Everett are a commonplace, and 
indispensable for the distribution of petroleum 
products and natural gas, such a blueprint would 
be highly significant and almost certainly generative 
of a small wave of litigation. Furthermore, because 
private facility owners—unlike governments—lack 
the shield of sovereign immunity, fewer legal options 
would help them to avoid investing in adaptation 
measures.

2.2.5 Applying the public trust doctrine to 
climate change

The public trust doctrine is a widely recognized 
common law duty on the sovereign of a given 
jurisdiction to act as trustee for present and 
future generations by maintaining the integrity 
of the public trust resources in that jurisdiction.68 

66 Complaint, paras. 70–88, Conservation Law Foundation v. ExxonMobil 
Corp., Case No. 1:16-cv-11950 (D. Mass.), https://perma.cc/P55L-9T9Q. The 
plaintiffs also allege violations of the Clean Water Act that do not hinge on 
the effects of climate change. Id. paras. 194–96, 200–02, 210.

67 Id. para. 183.
68 See Michael C. Blumm & Rachel D. Guthrie, Internationalizing the Public 

Trust Doctrine: Natural Law and Constitutional and Statutory Approaches 
to Fulfilling the Saxion Vision, 45 U.C. DAVIS L. REV. 741 (2011-2012) 
(surveying applications of doctrine in Asia, Africa, and South America); 
see also Alec L. v. Jackson, 863 F. Supp. 2d 11, 13 (D.D.C. 2012), aff’d sub 
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 Arguments that the doctrine compels government-
led or -supported climate change mitigation and 
adaptation efforts have appeared in Ukraine, the 
Philippines, Pakistan, and multiple U.S. state and 
federal courts. 

Plaintiffs seeking application of the doctrine 
to climate change mitigation in Ukraine, the 
Philippines, and Pakistan have met with modest 
success. In Environmental People Law v. Cabinet of 
Ministers of Ukraine a Ukrainian court addressed the 
question of whether the Ukrainian government 
had a constitutional responsibility to regulate 
“air” as a natural resource “on behalf of and for 
the people of Ukraine.”69 Though the court held 
that the government did have such a duty, 
it did not direct the government to do more 
than report on its progress toward compliance 
with its obligations under the Kyoto Protocol.70 
In the Philippines, a petition for an extraordinary 
writ from the Supreme Court identified the 
public trust doctrine as one of the bases for its 

nom., Alec L. ex rel. Loorz v. McCarthy, 561 F. App’x 7 (D.C. Cir. 2014), cert. 
denied, 135 S. Ct. 774 (2014) (“traditionally, the doctrine has functioned 
as a restraint on the states’ ability to alienate submerged lands in favor of 
public access to and enjoyment of the waters above those lands.”).

69 Environmental People Law v. Cabinet of Ministers of Ukraine (Kyiv Dist. Admin. 
Ct. 2011).

70 Id.

request that the government help to mitigate 
climate change by curtailing motorized vehicle 
traffic and enabling bicycle and foot traffic.71 
The petitioner in the case of Ali v. Pakistan also cites 
the public trust doctrine as a legal basis for her 
claims against governmental approval of coal fields 
in the Thar Desert because of the foreseeable direct 
and indirect environmental degradation that will 
ensue.72

In the U.S. various groups of plaintiffs organized by 
Our Children’s Trust have argued before multiple 
administrative bodies and courts of law that the public 
trust doctrine compels state or federal government 
action on climate change. There is general consensus 
among courts that the proposed application of the 
doctrine “represents a significant departure from 
the doctrine as it has been traditionally applied,”73 
but disagreement on several key issues persists. 
One point of disagreement is whether the 
public trust doctrine sounds in federal law at 

71 Petition for a Writ of Kalikasan and Continuing Mandamus, Segovia v. 
Climate Change Commission, Special Civil Action No. __, at 23 (S.C. Feb. 17, 
2014), https://perma.cc/W7XD-L8HH (“the Trustee—the person or entity 
given the trust, i.e. the Government, is duty-bound to properly care for and 
manage the thing held in trust – the life-sources of Land, Air and Water for 
the people.”).

72 Ali, Constitutional Petition No. ___ / I of 2016.
73 Alec L., 863 F. Supp. 2d at 13.

U.S. (Juliana v. United States) 

Twenty-one youth plaintiffs filed a lawsuit in federal 
district court against the U.S. government, asking 
the court to compel the government to take action 
to reduce CO2 emissions so that atmospheric CO2 

concentrations will be no greater than 350 parts 
per million by 2100.  The plaintiffs alleged that 
the “nation’s climate system” was critical to their 
constitutional rights to life, liberty, and property, 
and that the defendants had violated their 
substantive due process rights by allowing fossil 
fuel production, consumption, and combustion at 
“dangerous levels.” The plaintiffs also alleged that 
the government’s failure to control CO2 emissions 
constituted a violation of their constitutional right 
to equal protection before the law, as they were  

being denied the fundamental rights afforded to 
prior and present generations. Finally, the plaintiffs 
alleged that defendants had failed to fulfill their 
obligations under the public trust doctrine. 

This decision contains a novel application of the 
public trust doctrine—one that may be overturned 
on appeal, but is consistent with an international 
groundswell of cases in which litigants have 
implicated that doctrine in their challenges to 
inadequate government climate change mitigation 
or adaptation efforts. At least one court has already 
referred to it in support of a decision to invite 
plaintiffs to amend their claims to include one 
resembling those argued in Juliana.
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all, or only in state law.74 Another is whether the 
public trust doctrine extends to the atmosphere, 
or whether obligations derive from climate 
impacts on ocean and coastal resources.75 
A third arises from the question of what—assuming 
the doctrine does apply to climate change—
the proper role of the courts is in relation to the 
legislature and executive.76

2.3 Emerging trends in climate change litigation

Two further trends seem likely to emerge in the 
coming years: a growing number of cases dealing 
with migrants seeking temporary or permanent 
relocation from their home countries or regions 
owing at least in part to climate change; and more 
climate change litigation in the Global South.

2.3.1 “Climate refugees”

The term “climate refugee” is occasionally used in news 
reports and advocacy documents, but it is difficult 
to apply it usefully in a legal or practical sense.77 
 The prevailing legal definition of refugee, established 
by the U.N. Refugee Convention, excludes migrants 
displaced solely by changes to their environment.78 
The term may even be misleading, as it implies that 
displacement caused by climate change is or will be 

74 Compare PPL Montana, LLC v. Montana, 565 U.S. 576, 604 (2012), and Alec 
L. ex rel. Loorz v. McCarthy, 561 Fed. Appx. 7, 8 (D.C. Cir. 2014) with Juliana v. 
United States, No. 6:15-CV-01517-TC, 2016 WL 6661146, at *23 (D. Or. Nov. 
10, 2016).

75 See Chernaik, v. Brown, No. 16-11-09273, 2015 WL 12591229, at *6–8 (Or. Cir. 
Ct. 2015); Foster v. Wash. Dep’t  of Ecol., No. 14-2-25295-1, 2015 WL 7721362, 
at *4 (Wash. Super. Ct. 2015); Sanders-Reed ex rel. Sanders-Reed v. Martinez, 
350 P.3d 1221, 1225 (N.M. Ct. App. 2015).

76 See e.g., Sanders-Reed ex rel. Sanders-Reed v. Martinez, 350 P.3d 1221, 1225 
(N.M. Ct. App. 2015); Kanuk v. State, 335 P.3d 1088 (Alaska 2014); Funk v. Wolf, 
144 A.3d 228, 252 (Pa. Commw. Ct. 2016) (“mandamus will not lie because 
Petitioners lack a clear right to performance of requested activities, and 
that declaratory relief would serve no practical purpose.”).

77 See Katrina Miriam Wyman, Responses to Climate Migration, 37 HARV. 
ENVTL. L. REV. 167, 196–200 (2013) (examining critically proposed 
legal definitions); Jane McAdam, Why a Climate Change Displacement 
Treaty Is Not the Answer, 23 INT’L J. REFUGEE L. 2, 13 (2011) (“From a 
policy perspective, it would seem to be both practically impossible and 
conceptually arbitrary to attempt to differentiate between those displaced 
people who deserve ‘protection’ on account of climate change, and those 
who are victims of ‘mere’ economic of environmental hardship.”).

78 United Nations Convention Relating to the Status of Refugees, at 33(1), 
opened for signature July 28, 1981, 189 U.N.T.S. 150; see also Jane McAdam 
& Ben Saul, An Insecure Climate for Human Security? Climate-Induced 
Displacement and International Law, in Human Security and Non-Citizens: 
Law, Policy and International Affairs 357 (Alice Edwards & Carla Ferstman 
eds. 2010).

predominantly international rather than domestic.79 
Nonetheless, the term does convey that climate-
driven displacement is in the offing, and does so 
in a way that highlights the lack of an existing 
legal framework capable of dealing with that 
displacement.

A handful of cases in Australia and New Zealand 
offer a partial preview of how “climate refugees” 
will feature in climate change litigation.80 But the 
discussion in those cases of whether climate change 
impacts provide legally sufficient cause to authorize 
immigration does not presage the full scope of what 
we can expect to see as climate change-related 
pressures drive rates of intra- and international 
migration higher in the coming years and decades. 
“Climate refugee” litigation is also likely to arise over 
internal disaster recovery and resettlement efforts, 
international efforts to facilitate or directly support 
resettlement within or outside a country of origin, 
and access to resources within and across national 
borders amid shifting populations and changing 
climates.

2.3.2 More litigation in the Global South

Several factors suggest that climate change litigation 
will appear with increasing frequency in the Global 
South. In many instances, this appearance may 
owe simply to the steady proliferation of laws 
and financial resources focused on mitigation, 
adaptation, and sustainable development more 
generally. In others, climate change litigation may 

79 Most migration triggered by environmental change occurs within 
national borders. Office of the U.N. High Comm’r for Refugees, Forced 
Displacement in the Context of Climate Change: Challenges for States 
Under International Law, Submission to the 6th session of the Ad Hoc 
Working Group on Long-Term Cooperative Action Under the Convention 
(AWG-LCA 6), at 4 (May 20, 2009); see Marta Picchi, Climate Change and 
the Protection of Human Rights: The Issue of “Climate Refugees”, 13 U.S.-
CHINA L. REV. 576, 579 (2016) (“in this essay, the author used the concept 
of ‘climate refugees’ to characterize people forced to abandon their place 
of origin because of an environmental stressor, regardless of whether or 
not they cross an international border.”).

80 Ioane Teitiota v. The Chief Executive of the Ministry of Business, Innovation 
and Employment, [2015] NZSC 107 (noting relevance of climate change to 
decision to immigrate but granting application for visa on other grounds); 
In re: AD (Tuvalu), [2014] Cases 501370-371 (New Zealand) (rejecting 
application for refugee status); RRT Case Number 0907346, [2009] RRTA 
1168, (Refugee Review Tribunal, 10 Dec. 2009) (Australia); Refugee Appeal 
No. 72189/2000 (Refugee Status Appeals Authority, S. Joe, Aug. 17, 2000) 
(New Zealand).
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follow in the wake of mutually reinforcing national 
and international legal developments, such as the 
Paris Agreement and national legislation adopted 
in pursuit of commitments announced in pre-
Agreement INDCs and post-Agreement NDCs. More 
specifically, where REDD+ and the Green Climate 
Fund prompt national legislative or regulatory 
measures, disputes over those measures and the 
resources they govern are likely to follow. Another 
factor that seems likely to promote climate change 
ligation is more straightforward: the proliferation 
and diffusion of climate change litigation know-
how will make it easier to find capable lawyers 
with experience arguing tested legal theories,81 
 particularly because several NGOs stand ready to 
provide counsel for such cases. In sum, a growing, 
increasingly coherent, and increasingly well-worn 
body of law may provide grounds for litigation aimed 
at dealing with climate change-related impacts 
through mitigation and adaptation efforts. 

81 See, e.g., General Secretariat of the Organization of American States, 
Climate Change: A Comparative Overview of the Rights Based Approach 
in the Americas 61–66 (Nov. 2016), https://perma.cc/LGQ9-MS8U 
(summarizing cases adjudicated in the Americas that deal directly or 
indirectly with climate change after describing legal background for those 
cases).
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Global climate change litigation raises a number 
of common issues which recur in numerous 
jurisdictions. As an initial matter, courts and 
advocates may encounter questions of justiciability, 
including questions of standing and separation of 
powers principles. Once a court reaches the merits 
of justiciable claims, there are a broad range of 
potential sources of legal rights and obligations, 
including international law, constitutional law, 
common law, statutory or legislative law, and 
national policy. Finally, courts that find a valid legal 
basis for a claim and a violation of the law must still 
address the question of remedy. This section details 
the ways in which these issues arise at the different 
stages of climate change litigation.

3.1 Justiciability

Justiciability refers in general to a person’s ability to 
claim a remedy before a judicial body when a violation 
of a right has either occurred or is likely to occur.82 
 The term implies access to appropriate mechanisms 
to protect recognized rights. A case is said to be 
justiciable in a particular forum if that forum both 
is capable of deciding the matter and considers it 
appropriate to do so. The justiciability analysis entails 
both legal and prudential questions. First is the 

82 International Commission of Jurists, Courts and the Legal Enforcement 
of Economic, Social and Cultural Rights: Comparative experiences of 
justiciability (2008), https://perma.cc/YU9F-YCNR.

question of whether the court is legally empowered 
to adjudicate the case – this typically depends on the 
constitutional grant of authority to the court. Second 
is the question of whether it would be imprudent for 
the court to adjudicate the case – the court typically 
has discretion to determine this matter based on the 
facts before it. 

The doctrine of justiciability varies by jurisdiction. 
According to the U.S. Supreme Court, a justiciable 
controversy “must be definite and concrete, 
touching the legal relations of parties having 
adverse legal interests...It must be a real and 
substantial controversy admitting of specific relief 
through a decree of a conclusive character, as 
distinguished from an opinion advising what the 
law would be upon a hypothetical state of facts.”83 
The English House of Lords has applied a similar 
but more general standard for justiciability, holding 
that a controversy is non-justiciable if there are “no 
judicial or manageable standards” by which to judge 
the case.84

While the precise contours of the justiciability 
doctrine differ, there are two elements that are 
common to many jurisdictions. The first is a 
requirement that plaintiffs must have standing to 
bring the case. As detailed below, the criteria for 

83 Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240–41 (1937).
84 Buttes Gas and Oil Co. v Hammer (No 3) [1982] AC 888, at 938.
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standing are closely linked to the principle that there 
be a real “case and controversy” and “manageable 
standards” to guide the adjudication of the case. The 
second is a requirement that the judicial resolution 
of the case must not violate the principle of the 
separation or balance of powers. 

3.1.1 Standing

The legal definition of “standing,” or locus standi,  varies 
among countries, and may be more or less open or 
restrictive depending on which country and legal 
system (civil or common law) one is operating in.85 
 In essence, the term refers to the criteria one must 
satisfy in order to be a party to a legal proceeding. 
These criteria are typically aimed at ensuring that 
the parties have a sufficient stake in the outcome of 
the case and that the claims brought by the parties 
are capable of judicial resolution. For example, some 
jurisdictions require plaintiffs to show that they 

85 See generally, George Pring & Catherine Pring, Environmental Courts and 
Tribunals, in DECISIONMAKING IN ENVTL. L. (L. Paddock, R. Glicksman & 
N. Bryner, eds. 2016) (“Standing rules around the world range from very 
restrictive to very open”); Matt Handley, Why Crocodiles, Elephants, and 
American Citizens Should Prefer Foreign Courts: A Comparative Analysis of 
Standing to Sue, 21 REV. LITIG. 97 (2002).

have suffered or will suffer an injury that is caused 
by the defendant’s allegedly unlawful behavior, and 
that the adjudicating body is capable of providing 
a remedy that will eliminate or otherwise mitigate 
that injury.

Standing criteria may pose a barrier to climate 
change litigation. For example, it may be difficult 
for an individual plaintiff to establish an adequate 
causal connection between a defendant’s allegedly 
unlawful actions or inaction and an injury that is 
linked to climate change impacts. This is a particular 
challenge in jurisdictions that require plaintiffs 
to establish a “particularized injury” for standing 
purposes. However, some jurisdictions allow 
individuals and groups to sue based on injuries that 
are general to the public, thus making it easier for 
plaintiffs to pursue climate-related claims.

In the U.S., the question of standing has been central 
to climate change litigation. In Massachusetts v. 
EPA, several states, cities and environmental non-
governmental organizations (NGOs) sued the federal 
government, challenging the decision not to regulate 
GHG emissions from new motor vehicles under the 

U.S. (Mass v. EPA) 

A group of states, local governments, and 
environmental organizations petitioned for 
review of an U.S. EPA order denying a petition for 
rulemaking to regulate GHG emissions from motor 
vehicles under the U.S. Clean Air Act. 

Two key issues were: (1) whether EPA had statutory 
authority to regulate greenhouse emissions under 
the Act, and (2) whether EPA could decline to 
regulate greenhouse emissions based on policy 
judgments that fall outside the scope of the 
regulatory considerations outlined in the Act.  The 
Supreme Court held that EPA did have statutory 
authority to regulate because CO2 and other GHGs 
fall within the Act’s broad definition of “air pollutant” 
and that EPA cannot deny a petition to regulate on 
grounds that are not enumerated in the Act. The 
court remanded to EPA, instructing the agency to 
either issue an endangerment finding for GHGs or  

provide a basis for not issuing the endangerment 
finding that is grounded in the statute. On remand, 
EPA issued a positive endangerment finding that 
GHGs from motor vehicles do endanger public 
health and welfare.

The question of whether the plaintiffs—or 
anyone—had standing to sue over EPA’s denial of 
a petition for rulemaking was a key point of dispute 
in the case, and one emphasized by the dissenting 
justices in their explanation of why they would 
have decided the case differently. The Court’s 
determination that Massachusetts and other states 
had standing to sue relied on “the special position 
and interest of Massachusetts.” As the Court 
explained, “It is of considerable relevance that the 
party seeking review here is a sovereign State and 
not . . . a private individual.” 
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Clean Air Act. The U.S. Supreme Court relied on the 
plaintiff states’ special status as quasi-sovereigns 
within the federal system, and on their sovereign 
rights and responsibilities vis-à-vis prospective loss 
of coastal land, to find that they had standing to 
sue.86 By contrast, in Comer v. Murphy Oil USA, the 
Fifth Circuit Court of Appeals found that plaintiff 
landowners harmed by Hurricane Katrina lacked 
standing to sue fossil fuel and chemical companies 
for alleged civil conspiracy because their injuries 
were not fairly traceable to the companies’ conduct.87 
Specifically, the court found that the causal chain 
between the GHG emissions generated by those 
companies’ activities and the damages caused by 
Hurricane Katrina was too attenuated.

Standing battles have not been unique to the 
United States. In Urgenda Foundation v. Kingdom 
of the Netherlands, the Hague District Court held 
that Urgenda had standing on its own behalf, due 
to a Dutch law which allows non-governmental 
organizations to bring a court action to protect the 
general interests or collective interests for other 
persons, but – “partly for practical reasons” – the 886 
individual claimants involved in the suit were not 
granted standing separate from that of Urgenda.88 
In the Australian case of Dual Gas Pty Ltd. v. 
Environment Protection Authority, the Victorian Civil 
and Administrative Tribunal found several plaintiffs 
who objected to approvals granted to a new power 
station, alleging that it would emit GHGs that 
contribute to climate change, had standing to sue 
under the Environmental Protection Act.89 The court 
there explained: 

“...despite the global nature of the GHG issue, there 
must still be a materiality threshold in relation to 
the type or size of the works or emissions that 
is relevant to whether a person’s interests are 
genuinely affected, as opposed to being too 
remote or too general. The emission of a few 
tonnes of GHG from a small factory in Gippsland 
would not in our view give rise to standing under 
s 33B(1) to an objector in Mildura even though 

86 Mass. v. EPA, 549 U.S. at 526.
87 Comer v. Murphy Oil USA, 585 F.3d 855, 860 (5th Cir. 2009).
88 Urgenda, paras. 1-408, 1-409.
89 Dual Gas Pty Ltd. v. Environment Protection Authority [2012] VCAT 308.

it represents an incremental GHG increase. It is 
unnecessary for us to determine where the line 
of materiality might be drawn. As we noted in our 
introduction, the DGDP is a major power station 
that will generate up to 4.2 million tonnes of GHG 
per annum over a 30 year projected life cycle and 
increase Victoria’s GHG emissions profile by 2.5% 
over 2009 levels. In our view, this clearly raises 
potential issues of material interest or concern to 
all Victorians, and creates an almost unique level 
of “affected interests” and standing compared to 
the more usual sort of works approval matters 
that come before the Tribunal.” 90

The New South Wales Land and Environment Court 
reached a similar result in Haughton v Minister for 
Planning and Macquarie Generation, holding that the 
plaintiff’s suit was prompted not just by “intellectual 
or emotional concern,” but by a legally cognizable 
“special interest” in the alleged harms.91

The question of standing to bring climate-
related litigation has received far less attention 
from courts in developing countries. For 
example, in Leghari v. Pakistan, the High Court of 
Pakistan noted that the petitioner was a citizen 
seeking to enforce fundamental rights but did 
not otherwise discuss the issue of standing.92 
In In re Court on its own motion v. State of Himachal 
Pradesh and others, India’s National Green Tribunal 
initiated the case on its own, consistent with its prior 
interpretation of the authority granted to the court 
by statute, and thus standing was not an issue.93 
Other cases where standing issues were never 
briefed or discussed by the court include Greenpeace 
Southeast Asia et al., Gbemre v. Shell Petroleum 
Development Company of Nigeria Ltd, and the 
Colombian case, Decision C-035/16 of February 8, 
2016.

90 Id. para. 134.
91 [2011] NSWLEC 217, paras. 101–102.
92 Leghari v. Pakistan, (2015) W.P. No. 25501/2015 (Supplemental Decision)  

at 3.
93 While the authorizing statute (the India National Green Tribunal Act of 

2010) does not expressly authorize the tribunal to initiate proceedings 
without an application, it does not expressly forbid the tribunal from 
doing so, and the tribunal has exercised such suo motu jurisdiciton on 
numerous occasions. See Gitanjali Nain Gill, Environmental Justice in India: 
The National Green Tribunal and Expert Members, 5 TRANSNAT’L ENVTL. L. 
175 (2016).
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3.1.2 Separation or Balance of Powers

The principle of separation or balance of powers 
dictates that one branch of government cannot 
exceed the authority granted to it by the constitution 
or other laws and intrude on the authority of another 
branch. While this doctrine is typically evoked as a 
matter of constitutional law, it also applies in non-
constitutional systems to the extent that there 
are policies, laws and regulations outlining the 
respective powers of each branch of government. 
The underlying question here is whether the courts 
are the appropriate forum to hear and resolve 
questions of equity, rights, and obligations in regards 
to climate change. 

Separation of powers principles have factored 
prominently in U.S. climate change litigation. 
Standing, discussed just above, reflects separation 
of powers concerns, as courts ostensibly invoke the 
doctrine in order to limit themselves to exercising the 
judicial power, rather than the legislative or executive 
powers reserved for other branches of government. 
However, separation of powers principles also take 
on other forms. In Connecticut v. AEP a federal district 
court judge in New York concluded that climate 
change was a “patently political” and “transcendently 
legislative” issue, and that the political question 
doctrine barred the court from hearing the case.94

The Second Circuit Court of Appeals reversed this 
aspect of the decision, concluding that regulation 
of climate change-causing emissions was not 
an inherently political question, and that the 
court was well within its purview to hear a public 
nuisance suit against GHG emissions sources.95 
 The U.S. Supreme Court eventually declined to hear 
the substantive claims, for a somewhat different 
reason, though one also premised in separation of 
powers concerns. The U.S. Supreme Court concluded 
that Congress, in enacting the federal Clean Air Act 
and authorizing the U.S. Environmental Protection 

94 Connecticut v. Am. Elec. Power, 406 F. Supp. 2d 265, 267 (S.D.N.Y. 2005).
95 Connecticut v. Am. Elec. Power, 582 F.3d 309 (2d Cir. 2009).

Agency to address climate change, had “displaced” 
the judiciary’s authority to provide a remedy for such 
public nuisance claims.96

Separation of powers principles were also 
addressed by the Hague District Court in Urgenda.97 
There, the government defendant argued that the 
remedy sought by plaintiffs (a court order requiring 
the State to limit GHG emissions) would violate the 
separation of powers doctrine by taking a decision 
that should be left to democratically elected leaders 
and placing it in the hands of the judiciary. The court 
disagreed, finding that Dutch law actually requires 
the judiciary to assess the actions of political bodies 
when the rights of citizens are at stake, even if the 
resolution of the case has political outcomes. The 
court explained that Urgenda’s claim “essentially 
concerns legal protection [of rights]” and therefore 
requires judicial intervention.98

This aspect of the Urgenda decision is not surprising: 
generally speaking, the adjudication of disputes 
concerning constitutional or human rights falls 
squarely within the powers of the judicial branch. 
Indeed, there are other climate change cases 
involving the protection of constitutional and human 
rights where courts have exercised jurisdiction over 
rights-related disputes without even discussing the 
separation of powers doctrine, presumably because 
there is no dispute that such disputes fall within 
the courts’ domain. These cases include Leghari v. 
Federation of Pakistan, In re Court on its own motion v. 
State of Himachal Pradesh and others, and Gbemre v. 
Shell Petroleum Development Company of Nigeria Ltd.

3.2 Sources of Legal Rights and Obligations

Once a matter is determined to be justiciable and 
a court has jurisdiction to hear the matter, the case 
turns to the substantive merits. As climate change 
litigation has expanded attorneys and judges have 
engaged with a multiplicity of legal theories relying 
on a variety of sources of legal rights and obligations.

96 Am. Elec. Power v. Connecticut, 564 U.S. at 415; see also Kivalina, 696 F.3d 
at 856 (finding that plaintiffs’ federal common law claims pertaining to 
climate change had been displaced by the regulation of greenhouse gas 
emissions under the Clean Air Act).

97 Urgenda, paras. 4.94-4.107
98 Id. para. 4.98.
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3.2.1 International law

3.2.1.1 Human rights

The core international human rights treaties do not 
recognize a freestanding right to a clean environment, 
or to a stable climate. However, it has long been 
recognized that inadequate environmental 
conditions can undermine the effective enjoyment 
of other enumerated rights, such as the rights to 
life, health, water, and food. Consistent with this 
recognition, the right to a clean environment 
has been codified in international human rights 
treaties, soft law instruments, regional human rights 
agreements, national constitutions, and sub-national 
constitutions.99 The relationship between human 
rights and climate change has been more recently 
the subject of attention from a variety of bodies.100 
The climate change and human rights discourse was 
instigated in large part by litigation.

In December 2005, the Chair of the Inuit Circumpolar 
Conference submitted a petition to the Inter-

99 Office of the High Commissioner for Human Rights, Report of the Office 
of the United Nations High Commissioner for Human Rights on the 
Relationship  Between Climate Change and Human Rights, U.N. Doc. A/
HRC/10/61 (Jan. 15, 2009), https://perma.cc/N45M-3VES.

100 See generally UNEP, Climate Change and Human Rights (2016), https://
perma.cc/BF65-E7UP.

American Commission on Human Rights (IACHR) 
requesting relief for human rights violations 
resulting from the impacts of global warming and 
climate change. The petition alleged that the U.S.—
the largest cumulative emitter of GHG emissions at 
that time—had violated the Inuit’s human rights 
by failing to adopt adequate GHG controls.101 
Although the Commission never issued a decision, 
the petition did succeed in drawing public attention 
to the severe effects of global warming on the Inuit 
and instigating further discussion about the human 
rights implications of climate change.102

In a less well-known decision from that same year 
the Federal Court of Nigeria in Gbemre v. Shell 
Petroleum Development Company of Nigeria Ltd 
held that Shell’s flaring of methane from its gas 
production activities on the Niger Delta violated 

101 Sheila Watt-Cloutier, Petition to the Inter-American Commission on 
Human Rights Seeking Relief from Violations Resulting from Global 
Warming Caused by Acts and Omissions of the United States (Dec. 7, 
2005) [hereinafter Inuit Petition]. The Inuit live in arctic regions of Alaska, 
Canada, Greenland, and Russia that have experienced especially rapid 
and disruptive climate change impacts, including significantly warmer 
temperatures than normal, reduced sea ice, higher rates of coastal erosion, 
and disruptions to ecosystems that affect food chains. Duane Smith, 
Climate Change In The Arctic: An Inuit Reality, UN Chronicle, Vol. XLIV No. 2 
(June 2007).

102 Hari M. Osofsky, The Inuit Petition as a Bridge? Beyond Dialectics of Climate 
Change and Indigenous Peoples’ Rights, 31 AM. INDIAN L. REV. 675 (2007).

Philippines 

Greenpeace Southeast Asia and numerous other 
organizations and individuals filed a petition 
asking the Philippine Human Rights Commission 
to investigate a general issue—“the human 
rights implications of climate change and ocean 
acidification and the resulting rights violations 
in the Philippines”—and a more specific one—
“whether the investor-owned Carbon Majors have 
breached their responsibilities to respect the rights 
of the Filipino people.” 

The core factual allegation of the petition draws 
on research identifying particular entities’ quantum 
of responsibility for anthropogenic GHG emissions 
since 1751. The petition names 50 of those entities, 
all publicly traded corporations, as respondents.  

It identifies multiple sources of human rights, 
but draws most heavily on the UN Human Rights 
Commission’s Guiding Principles on Business and 
Human Rights. Responses submitted by those 
entities have either implied or stated explicitly 
that the Commission lacks jurisdiction or authority 
to compel answers from them to Greenpeace’s 
petition.

Like Lliuya v. RWE, this investigation focuses on 
whether the law should attach liability to the causal 
relationship between the act of emitting GHGs 
and the adverse climate impacts that eventually 
result. However, because the Commission’s 
authority is limited to investigating and issuing 
recommendations, the stakes are somewhat lower. 
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human rights to a clean and healthy environment 
protected under the Nigerian constitution and the 
African Charter on Human and Peoples’ Rights.103 
The contribution of GHGs to global climate change 
was among the allegations recognized by the court.  

More recently, international human rights law has 
been both the subject of and an element within 
climate change litigation. In Greenpeace Southeast 
Asia et al., environmentalists and Filipino citizens 
have petitioned the Philippine Commission on 
Human Rights to investigate whether a group of 
“Carbon Majors” have violated Filipinos’ human 
rights under domestic and international law.104 
In Urgenda, the plaintiffs alleged the Dutch 
government’s backsliding on its GHG emissions 
commitment violated, among other things, human 
rights protected under international law. The Hague 
District Court did not adopt that argument, but did 
refer to international human rights law in reaching its 
determination that there had been a violation of the 
government’s duty of care. In Leghari v. Pakistan the 
Lahore High Court Green Bench reached a similar 
conclusion. Plaintiffs in similar suits brought in 
Norway, Belgium, and Switzerland have also alluded 
to international human rights and obligations.    

3.2.1.2 Refugee law

In the coming decades, climate change will displace 
millions of people from their homes. Current 
estimates of the number of “climate refugees” and 
“environmental migrants” by 2050 range from 25 
million to 1 billion people, and the number could soar 
still higher later in the century if GHG emissions are 
not seriously reduced. Yet, there is no international 
agreement on the rights of persons displaced by 
climate change or the obligations of countries with 
respect to them. A couple of early cases from New 
Zealand preview how courts may approach such 
cases.

In Ioane Teitiota v The Chief Executive of the Ministry of 
Business, Innovation and Employment a Kiribati citizen 
appealed the denial of refugee status to the New 

103 Gbemre v. Shell, FHC/B/CS/53/05.
104 Petition of Greenpeace Southeast Asia, supra note 53.

Zealand courts, arguing that the effects of climate 
change on Kiribati, namely rising ocean levels and 
environmental degradation, are forcing citizens 
off the island. The Supreme Court of New Zealand 
concluded that climate-induced displacement did 
not qualify the applicant for refugee status under 
international human rights law, including the 1951 
United Nations Convention relating to the Status of 
Refugees. The Court noted, however, that its decision 
does not rule out the possibility “that environmental 
degradation resulting from climate change or 
other natural disasters could . . . create a pathway 
into the Refugee Convention or protected person 
jurisdiction.”105

In re: AD was another case before the New Zealand 
courts, in which a family from Tuvalu appealed after 
they were denied resident visas, similarly arguing that 
they would be at risk of suffering the adverse impacts 
of climate change if they were deported to Tuvalu.106 
Pursuant to the Immigration Act 2009, the New 
Zealand Immigration and Protection Tribunal 
found that the family had established “exceptional 
circumstances of a humanitarian nature, which would 
make it unjust or unduly harsh for the appellants to 
be removed from New Zealand.” However, while the 
Tribunal acknowledged that climate change impacts 
may affect enjoyment of human rights, it explicitly 
declined to reach the question of whether climate 
change provided a basis for granting resident visas in 
this case, and instead based its finding of “exceptional 
circumstances” on other factors, including the 
presence of the husband’s extended family in New 
Zealand, the family’s integration into the New Zealand 
community, and the best interests of the children.

3.2.2 The Right to a Clean or Healthy Environment

Nations around the world have assured their 
citizens of a constitutional right to a clean or healthy 
environment. According to a 2012 survey, there are 
at least 92 countries that have granted constitutional 
status to this right, and a total of 177 countries 
recognize the right through their constitutions, 
environmental legislation, court decisions, or 

105 [2015] NZSC 107, para. 13.
106 [2014] NZIPT 501370-371.
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ratification of an international agreement.107 
Courts around the world have begun to reckon with 
the implications of this right in the age of climate 
change.

In In re Court on its own motion v. State of Himachal 
Pradesh and others, India’s National Green Tribunal 
Principal Bench in New Delhi invoked constitutional 
protection of the environment and ordered 
authorities in Himachal Pradesh to undertake 
several measures to protect against environmental 
harms made more likely and extreme by climate 
change.108 In Decision C-035/16 of February 8, 
2016, the Colombian Constitutional Court struck 
down as unconstitutional statutory provisions 
that threatened high-altitude ecosystems, called 
páramos, which are known not only to provide 
water but also to sequester carbon dioxide.109 
In Greenpeace Nordic Association and Nature & Youth 
v. Ministry of Petroleum and Energy two environmental 
NGOs filed suit seeking a declaratory judgment 

107 David Boyd, The Constitutional Right to a Healthy Environment, ENV’T SCI. 
& POL’Y FOR SUSTAINABLE DEV., July-Aug. 2012.

108 State of Himachal Pradesh, M.A. Nos. 389/2014, 1145/2015, 1250/2015, 
324/2016 & 325/2016 (Nat’l Green Tribunal).

109 Constitutional Court, Feb. 8, 2016, Decision C-035/16.

from the Oslo District Court that Norway’s Ministry 
of Petroleum and Energy violated the Norwegian 
constitution by issuing a block of oil and gas licenses 
for deep-sea extraction from sites in the Barents Sea.

Other cases that have invoked a constitutional or 
domestic right to a clean or healthy environment 
include: the Austrian Federal Administrative Court’s 
rejection in February 2017 of a third runway at Vienna 
airport (noting that constitutions of Austria and the 
region of Lower Austria both enshrine commitments 
to sustainability and environmental protection), 
Gbemre v. Shell Petroleum Development Company of 
Nigeria Ltd (finding that Shell’s gas flaring violated 
the constitutionally protected right to a “pollution-
free and healthy environment”), and Leghari v. 
Federation of Pakistan (finding that government’s 
failure to prepare for and respond to climate change 
violated the constitutionally protected right to a 
“healthy and clean environment”). As discussed 
above, there are other cases where plaintiffs alleged 
violations of other types of rights – such as the right 
to life – but these cases did not entail allegations of a 
domestically protected right to a clean environment.

India

In In re Court on its own motion v. State of Himachal 
Pradesh and others, India’s National Green Tribunal 
(NGT) Principal Bench in New Delhi acted sua 
sponte under the authority granted it by its enabling 
statute and ordered authorities in Himachal 
Pradesh to undertake several measures to protect 
against environmental harms made more likely 
and extreme by climate change.  The primary legal 
basis for the NGT’s decision is Article 21 of India’s 
constitution, which provides for a fundamental 
right to what the NGT calls a “wholesome, clean, 
decent environment.” 

The NGT concluded that the government of 
Himachal Pradesh had violated its obligations 
under article 21 and other provisions by failing 
to restrict development and road and pedestrian 
traffic in and around the increasingly touristed area  

accessible via the Rohatang Pass. This area is marked 
by melting glaciers and deforestation, and the NGT 
concluded that the emission of black carbon from 
vehicle traffic is a chief cause of the glacial melting. 
The NGT concluded both that global warming 
heightens the need to take protective measures of 
a region sensitive to emissions and deforestation, 
and that that “there is a need to tackle global 
warming” in order to avert the sort of environmental 
degradation at issue in the case. 

As with the Colombian case, this decision applies 
a law not written to address climate change in 
a way that compels governments to support 
and encourage more effective climate change 
adaption efforts. Its holding is thus rooted in 
rights that the court views as being compromised 
by a combination of changing environmental 
circumstances and government inaction.

206



34

The Status of Climate Change Litigation 

Thus far, however, very few countries have seen 
fit to address climate change constitutionally. The 
Dominican Republic’s constitution is unusual for 
doing so. Under “The Organization of the Territory,” 
that constitution provides for a “plan of territorial 
ordering that assures the efficient and sustainable use 
of the natural resources of the Nation, in accordance 
with the need of adaptation to climate change…”110 
The constitution of Tunisia does so as well.111 
Constitutional provisions like these can provide 
governments with uniquely important foundations 
and persistent motivation to enact and implement 
policies that address climate change and its impacts. 
International agreements like the Paris Agreement 
and the Marrakech Accord of 2016 cannot substitute 
for such provisions, even in combination with the 
national laws that implement nationally determined 
contributions. 

3.2.3 Common law: Tort, Nuisance and Negligence

Common law jurisdictions recognize causes of action 
for tort, nuisance, and negligence cases, all of which 
are gradually developed and refined through case 
law. Plaintiffs in these jurisdictions have begun to 
use these as a basis for bringing lawsuits pertaining 
to the damage caused by climate change – the 
idea being that a government or private actor that 
contributes to climate change is committing a tort, 
causing a nuisance, or behaving negligently and the 
plaintiff should therefore be entitled to some form of 
judicial relief for the damages caused by that unlawful 
behavior. Civil law jurisdictions may recognize similar 
causes of action within their respective legal codes 
– the Dutch code, for example, recognizes that the 
government owes a duty of care to its citizens, and 
this was the basis for the Urgenda decision discussed 
above.

However, the theories of tort, nuisance, and 
negligence are not available in civil law jurisdictions 
as a general matter. U.S. plaintiffs have pursued 
several common law actions based on injuries caused 

110 Constitution of the Dominican Republic, art. 194, https://perma.cc/ZCJ8-
VGGK (accessed Feb. 21, 2017).

111 Tunisia’s Constitution of 2014 (translated by the Constitution Project) art. 
45, https://perma.cc/4RFF-TXZT.

by climate change, but have had very little success to 
date.  One key barrier to these claims is the doctrine 
of displacement, whereby statutory and regulatory 
codifications of law displace the common law when 
the codification speaks directly to the question at 
issue (thus eliminating any common law cause of 
action). In AEP v. Connecticut, plaintiff states, cities 
and NGOs claimed that the CO2 emissions from 
four private power companies and the Tennessee 
Valley Authority contribute to global warming 
and therefore constitute a public nuisance under 
federal law, and sought an injunction ordering the 
companies to lower their emissions. The U.S. Supreme 
Court determined that any existing federal common 
law cause of action had been displaced by the 
Clean Air Act, which authorizes EPA to regulate GHG 
emissions from power plants and other sources.112 
In Native Village of Kivalina, the Ninth Circuit 
extended this holding to a federal public nuisance 
claim against a number of energy producers—
including ExxonMobil, BP, Chevron and other 
fossil fuel companies—for climate change 
damages associated with defendants’ activities.113 
Notably, plaintiffs in Native Village of Kivalina 
alleged that direct emissions associated with the 
energy companies’ operations contributed to 
climate change—they did not address indirect, or 
downstream, emissions associated with defendants’ 
extractive activities, such as those that would be at 
issue in a case against federal agencies for mineral 
leasing. 

Common law suits also face challenges associated 
with the difficulty of establishing a causal connection 
between the defendant’s actions and an injury to 
the plaintiff. In Comer v. Murphy Oil USA, plaintiff 
property owners alleged that certain power and 
chemical companies’ GHG emissions contributed 
to climate change, which in turn exacerbated the 
harmful effects of Hurricane Katrina, constituting 
a private nuisance (as well as a public nuisance, 
trespass, negligence, unjust enrichment, fraudulent 
misrepresentation and civil conspiracy).114 

112 Am. Elec. Power, 564 U.S. at 424.
113 Kivalina, 696 F.3d at 858.
114 Comer v. Murphy Oil USA, 607 F.3d 1049, 1054 (5th Cir. 2010), petition for 

writ of mandamus denied sub nom. In re Comer, 562 U.S. 1133 (2011).
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The case involved a convoluted procedural history, 
featuring a dismissal in district court, a reversal 
at the Fifth Circuit, an en banc decision to vacate 
the reversal due to failure to muster a quorum, 
plaintiffs’ filing of a writ of mandamus asking the 
Supreme Court to reinstate the panel decision, 
the denial of the writ, plaintiffs’ re-filing of their 
case in district court, and dismissal based on res 
judicata grounds – though not on the merits.115 
As noted earlier, the case was ultimately rejected on 
standing grounds, because the plaintiffs could not 
establish that their injuries were fairly traceable to 
the companies’ GHG emissions. If such a case were 
to proceed to trial, plaintiffs would have an even 
higher burden to satisfy in showing the activities 
caused the harm. 

Problems confronting common law causes of 
action are, again, not limited to the United States. 

115 See Comer v. Murphy Oil USA, Inc., 839 F. Supp. 2d 849, 855–68 (S.D. Miss. 
2012) (dismissing re-filed complaint on preemption, political question, 
standing, res judicata and collateral estoppel grounds), aff’d, 718 F.3d 460 
(5th Cir. 2013).

In Macquerie Generation v. Hodgson, a case from 
Australia, the plaintiff claimed that the license for 
a coal-fired power plant should be interpreted as 
containing a common law condition which limited 
the plant’s CO2 emissions to the level that would 
be achieved by exercising reasonable care for the 
environment. The lower court held in favor of the 
plaintiffs, but this decision was reversed on appeal. 
The Court of Appeal reasoned that the plaintiff 
could not prevail because they had not alleged 
that the CO2 emissions from the plant actually 
caused a nuisance, and there was no independent 
legal basis for interpreting the license as containing 
an implied limitation on CO2 emissions.116 
In dicta, the court also suggested that it would be 
difficult to have an actionable nuisance based on 
CO2 emissions “because CO2 is colourless, odourless 
and inert.”117

Another case, Lliuya v. RWE AG, was dismissed on 
grounds similar to those articulated in Comer v. 

116 Macquerie Generation v. Hodgson, [2011] NSWCA 424, at paras 35–67.
117 Id. para 45.

Australia 

In Ralph Lauren 57 v. Byron Shire Council a group of 
plaintiffs who own property along Belongil Beach in 
New South Wales, Australia sought damages from 
the local government authority, the Byron Shire 
Council, to cover the costs of erecting shoreline 
protections on their parcels and to compensate 
for lost value to their properties from encroaching 
seas.  The plaintiffs alleged that the need for 
those protections and the cause of the properties’ 
partial loss of value was the fault of the Council, 
which years before constructed a form of hard 
shoreline armoring. The plaintiffs argued that the 
Council was negligent for installing hard shoreline 
armoring that displaced wave action to plaintiffs’ 
adjacent portions of beach, worsening erosion 
there; or, alternatively, that the council’s armoring 
constitutes an instance of public nuisance. 

After the plaintiffs’ suit survived a motion to dismiss 
in March 2016, the Council’s insurers, who had 
been steering the defense in the case, agreed to  

a settlement that bars the Council from removing 
existing coastal armoring (chiefly rock, concrete, 
and rubble barriers) on the plaintiffs’ parcels unless 
the plaintiffs agree to such removal. If the plaintiffs 
want to add to that armoring, they must apply 
within one year of the settlement, dated August 
2016. They must then make the requested additions 
within one year of approval of their application. 
Any subsequent repairs or additions may only 
be proposed after 20 years, and the Council has 
not guaranteed that such proposals would be 
approved.

This case illustrates how common law claims can 
be wielded in opposition to adaptation efforts. It 
is very likely a harbinger of the large number of 
similar disputes that can be expected to arise as 
governments stumble forward in efforts to facilitate 
or compel retreat from coastlines threatened by 
rising sea levels and increasingly powerful coastal 
storms.
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Murphy Oil USA. There, a Peruvian farmer alleged that 
the GHG emissions generated by a large German 
utility constituted a nuisance under German law. 
The farmer sought damages to offset the costs 
of protecting his town from melting glaciers; the 
damages requested (0.47 percent of the estimated 
cost of protective measures) corresponded with 
the company’s annual contribution to global GHG 
emissions (also 0.47 percent). The court rejected the 
claim, in part because it found that there was no 
“linear causal chain” linking the alleged injury to the 
company’s emissions.118 

Plaintiffs have also begun to use common law 
claims to hold government actors accountable for 
failure to prepare for and adapt to climate change. 
In Ralph Lauren 57 v. Byron Shire Council a group of 
property owners in New South Wales, Australia 
sought damages from the local government 
authority to cover the costs of erecting shoreline 
protections on their parcels and to compensate for 
lost value to their properties from encroaching seas. 
The two legal theories advanced by the property 
owners to support their claim were: (i) that the 
local government was negligent for installing hard 
shoreline armoring that has since displaced wave 
action to their properties, worsening erosion and 
causing damage, and (ii) that the shoreline armoring 
constituted a public nuisance. The lawsuit survived a 
motion to dismiss, but was ultimately settled before 
it could be resolved on the merits. In In re Katrina 
Canal Breaches, property owners sought damages 
from the U.S. government for its management of 
water management infrastructure, arguing that 
the government’s negligent management of the 
channel had contributed to damages caused by 
Hurricane Katrina.119 Plaintiffs in that case were 
denied a remedy based on the government’s 
sovereign immunity from a negligence claim. But 
in St. Bernard Parish Government the Federal Court 
of Claims found that the same management of the 

118 David verliert den Kampf gegen Goliath, FRANKFURTER ALLGEMEINE 
ZEITUNG, Dec. 15, 2016, https://perma.cc/X6WQ-LVJ3 (“Eine Flutgefahr 
wäre jedoch der RWE AG nicht individuell zuzuordnen.”).

119 In re Katrina Canal Breaches Litig., 696 F.3d at 441, cert. denied sub nom., 
Lattimore v. U.S. 133 S. Ct. 2855 (2013).

same infrastructure effectuated a temporary taking, 
a claim to which sovereign immunity does not apply.

3.2.4 Statutory authority and national policy

In a number of instances, statutes or national 
policies have codified climate change obligations 
for private and public actors, and disputes have then 
arisen over those obligations’ legality, applicability, 
or implementation. 

In the European Union the development of the EU 
Emissions Trading System (ETS) under the Kyoto 
Protocol led to a number of cases, both before EU 
courts and in national courts. The majority of EU ETS 
cases were challenges to the scheme and subsequent 
regulations. There were several lawsuits filed against 
the Directive establishing the scheme, challenging 
its applicability to certain sectors or countries.120 
When legislation was passed in 2008 to incorporate 
aviation emissions in the EU into the Scheme, 
another suit was initiated by the aviation industry.121 
Numerous other suits were filed during and after 
the process of Member States’ development of 
National Allocation Plans (NAPs).122 In Spain, for 
example, at least eleven cases arose out of Spain’s 
implementation of the EU ETS through Royal Decree 
1866/2004, which approved its NAP for the 2005-
2007 period. Sources challenged their assignment 
of emissions credits in the NAP and requested an 
increase in emissions allowances.123

In the U.S., significant litigation has taken place under 
the federal Clean Air Act, the National Environmental 
Policy Act (NEPA) and the Endangered Species Act. 
The first Clean Air Act case was Massachusetts v. 
EPA, where the Supreme Court held that GHGs fell 

120 Société Arcelor v. Premier Minister, Case C-127/07, [2008] E.C.R. I-09895 
(dismissing challenge of Directive 2003/87/EC under the principle of 
equality); Arcelor SA v. Parliament, Case T-16/04 [2010] E.C.R. II-00211, 
(dismissing a challenge of Directive 2003/87/EC on the basis that is 
violated several principles of common law); Poland v. Commission, Case 
T-183/07, [2009] E.C.R. II-03395 (dismissing challenge of Directive 2003/87/
EC).

121 Air Transp. Ass’n of Am. v. Secretary of State for Energy & Climate Change, No. 
C-366/10, [2011] E.C.R. I-13755 (challenging U.S. airlines’ inclusion in EU’s 
Emission Trading Scheme).

122 European Commission, Climate Action: National Allocation Plans, https://
perma.cc/P4ZW-7RLQ (accessed Mar. 4, 2017).

123 E.g., Judgment No. 5347/2008 of October 6, 2008, Supreme Court of Spain, 
Administrative Litigation Division (Section 5) Appeal No. 100/2005.
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within the Clean Air Act’s definition of “air pollutant” 
and thus the EPA had the authority to regulate them 
(as well as a corresponding obligation to determine 
whether regulation was necessary to protect the 
public health and welfare). Since that decision, there 
have been a variety of lawsuits challenging both the 
Clean Air Act regulations that EPA has promulgated 
respecting the control of GHG emissions124 
as well as EPA’s failure to promptly issue regulations 
for certain sources of GHGs.125 

The cases brought under NEPA involve federal 
agencies’ obligation to consider climate change 
when conducting environmental reviews for federal 
projects. There have been a number of successful 
NEPA cases asserting that these agencies failed 
to account for the full scope of GHG emissions 
associated with projects – for example, GHG 
emissions from the combustion of coal that will be 
produced as a result of a federal coal mining permit.126 
Litigants have also begun to use NEPA to challenge 
agency failures to adequately account for the effects 
of climate change on the project and its surrounding 
environment – but thus far, there have not been 
any decisions overturning a federal environmental 
review on these grounds.127

Finally, the Endangered Species Act has provided 
a basis for legal challenges where federal agencies 
have failed to account for climate change when 
making decisions about the listing and conservation 
of threatened and endangered species. Most of the 
courts overseeing these cases have held that the 

124 See West Virginia v. EPA, No. 15-1306 (D.C. Cir.); North Dakota v. EPA, No. 15-
1381 (D.C. Cir.); Americans for Clean Energy v. EPA, No. 16-1005 (D.C. Cir.). 
Summaries and pleadings for each of these cases are available from the 
Sabin Center-Arnold & Porter Kaye Scholer U.S. Climate Change Litigation 
database: http://wordpress2.ei.columbia.edu/climate-change-litigation/.

125 Americans for Clean Energy v. EPA,  No. 16-1005 (D.C. Cir.); Center for Biological 
Diversity v. EPA, 722 F.3d 401 (D.C. Cir. 2013). Summaries and pleadings for 
each of these cases are available from the Sabin Center-Arnold & Porter 
Kaye Scholer U.S. Climate Change Litigation database: http://wordpress2.
ei.columbia.edu/climate-change-litigation/.

126 Michael Burger & Jessica Wentz, Downstream and Upstream Greenhouse 
Gas Emissions: The Proper Scope of NEPA Review, 41 HARV. ENVTL. L. 
REV. 2016; Jessica Wentz, Climate Change and Environmental Impact 
Assessment, in DECISION MAKING IN ENVTL. L. vol II 283 (Michael Faure 
general ed. 2016).

127 See Jessica Wentz, Considering the Effects of Climate Change on Natural 
Resources in Environmental Review and Planning Documents Guidance 
for Agencies and Practitioners (Sept. 2016),

current and future effects of climate change must be 
considered when deciding whether to list a species 
and determining that species’ critical habitat.128

Australian climate change litigation has been largely 
dominated by cases surrounding environmental 
impact assessment (EIA) and environmental 
permitting.129  These cases generally arise in the context 
of Australia’s federal and state EIA and planning laws, 
particularly the New South Wales Environmental 
Planning and Assessment Act of 1979 and the 
Victoria Planning and Environmental Act of 1987. 
Some cases have focused on permitting emissions 
sources, frequently with the aim of preventing coal-
fired energy production through targeting proposed 
coal mines and power generation facilities.130 
While Australian state courts have generally 
agreed that direct GHG emissions should be 
considered in the permitting process, they 
have not usually found emissions sufficient 
to justify rejection of a proposed project,131 
and they have diverged in regards to 
indirect, or “downstream,” emissions.132 
Other cases have focused on whether proposed 
construction projects adequately accounted for 
future climate change impacts and the proper 
role for “reverse EIA”—assessment of the potential 
impacts of climate change on a proposed project—
in permitting.133

South Africa, as of March 2017, provides another 
example of a country where EIAs must consider 
climate change. That follows from the South African 
High Court’s rejection of approval for development of 
a coal-fired power plant on the grounds that climate 

128 See id.
129 Wilensky, supra note 12, at 153–57.
130 In Terminals Pty Ltd. v. Greater Geelong City Council, [2005] VCAT 1988, local 

residents challenged the permitting of a chemical storage facility. All other 
cases within the category were challenges to proposed coal mines or coal-
fired power plants.

131 E.g., Re Australian Conservation Foundation, [2004] 140 LGERA 100 (holding 
that the assessment panel must consider the impacts of GHG emissions 
on the environment); Greenpeace v Redbank Power, [1994] 86 LGERA 143, 
153-55 (finding that the project should be approved despite climate 
change impacts).

132 See Gray v. Minister for Planning [2006] 152 LGERA 258; Xstrata Coal 
Queensland v Friends of the Earth [2012] QLC 013.

133 See, e.g., Taip v. East Gippsland Shire Council, [2010] VCAT 1222 (holding that 
EIA must consider expected impacts of climate change—chiefly sea level 
rise—on area subject to planning scheme amendment).

210



38

The Status of Climate Change Litigation 

change and its impacts are relevant considerations 
for the EIA of such a project. 

 
In some instances, and in an increasing number of 
them, countries have adopted national climate laws 
or policies that can provide a basis for litigation. 
For example, the Austrian federal administrative 
court’s recent rejection of a proposal to expand 
Vienna airport grounded that decision firmly on the 
numeric GHG emissions reduction requirements 
imposed by Austria’s 2011 Climate Protection Act on 
the transportation sector.134 Similarly, in Thomson v. 
Minister for Climate Change Issues, petitioners alleged 
that the country’s INDC was inadequate because 
it fell short of what was required by New Zealand’s 
Climate Change Response Act 2002. The purpose of 
the Act, which was to “enable New Zealand to meet 
its international obligations under the [UNFCCC],” 
provided the domestic legal hook that was needed to 
bring the legal challenge with respect to the INDC.135 
In Leghari v. Federation of Pakistan, the Lahore High 

134  See Klimaschutzgesetz [Climate Protection Act], Bgbl. I Nr. 106, 4 (Nov. 
2011), https://perma.cc/2HR2-VB5Q.

135  Climate Change Response Act 2002 § 3(1)(a).

Court referred to Pakistan’s 2012 National Climate 
Policy and Framework  and determined that the 
government’s failure to implement that framework 
violated the fundamental rights of Pakistani citizens. 
There, the existing policy framework provided 
the basis both for evaluating the lawfulness of 
government action (or, more accurately, inaction) 
and for specifying a remedy (the full and expedient 
implementation of the framework).

3.2.5 Hybrid Approaches: Duty of Care and Public 
Trust

Some sources of legal rights and obligations 
incorporate constitutional, common law and 
statutory elements. For example, in Urgenda, the 
Hague District Court found that the government 
must “do more to avert the imminent danger caused 
by climate change” because it owed its citizens a 
“duty of care to protect and improve the living 
environment.”136 This duty was codified in the Dutch 
constitution, but a similar duty also exists in common 
law, as the concept of “negligence” is typically 
defined as a breach of the duty of due care owed to 

136  Urgenda, at 1 (summary)

South Africa

South Africa’s High Court was recently asked 
to determine whether, under the National 
Environmental Management Act 107 of 1998, 
“relevant” considerations for environmental 
review of plans for the 1200 megawatt, coal-fired 
Thabametsi Power Project include the project’s 
impacts on the global climate and the impacts 
of a changing climate on the project. Notably, 
the project would operate until about 2060. The 
court, after observing that the statute does not 
expressly contemplate climate change, held that 
such considerations are nonetheless relevant and 
that their absence from the environmental review 
of the project made its approval unlawful. The 
court cited several reasons, including South Africa’s 
commitments under the Paris Agreement, for its 
conclusion that climate change is indeed a relevant 
consideration for the environmental review of the  

Thabametsi Project. Because the review approved 
by the Minister of Environmental Affairs effectively 
ignored climate change, the court held it to be 
legally invalid. 

This case will likely have substantive as well as 
procedural significance. By holding that at least some 
South African environmental reviews conducted 
pursuant to the 1998 National Environmental 
Management Act must consider climate change 
and its impacts, the court has not only declared 
those factors “relevant” to environmental reviews 
but—owing to South Africa’s commitments under 
the Paris Agreement and Marrakech Accord—has 
also created a substantive hurdle that may prevent 
the Department of Environmental Affairs from 
authorizing a project found to have significant and 
adverse climate impacts.
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another person. The court explicitly recognized this 
link, noting that it must consider whether there had 
been an “unlawful hazardous negligence on the part 
of the State” to determine whether the State had 
breached its duty. 

The approach adopted in Urgenda can be and is 
being adapted to other jurisdictions that have 
also imposed a “duty of care” on government 
actors. Indeed, litigants have filed a similar case in 
Sweden, PUSH Sweden, Nature & Youth Sweden, et al. v. 
Government of Sweden, which alleges that the national 
government has breached its duty of care towards 
the citizens by allowing a state-owned company 
to divest from (rather than decommissioning) coal 
mining and coal power assets. The complaint notes 
that “[t]he scope of the duty of care is determined by 
a combination of considerations such as Sweden’s 
accession to international conventions, nationally 
adopted environmental goals, environmental 
legislation, [and] government statutes”137 as well as 
the Swedish constitution.138

The use of the public trust doctrine can also be 
thought of as a hybrid approach to litigation: it is 
primarily a common law doctrine, but it may also be 

137  Id. para. 95.
138  Id. para. 92.

informed by constitutional and statutory provisions 
– for example, constitutional provisions requiring 
the government to protect or manage resources in 
the public interest. Through the Our Children’s Trust 
litigation, several suits have alleged that failure to 
mitigate climate change breaches government’s 
duty under the public trust doctrine. Public trust 
claims have also been filed in Pakistan, Philippines, 
and Ukraine. (See Section 2.2.5.)

3.3 Remedies/Targets

The cases discussed in the preceding sections, 
and profiled in the next, illustrate that global 
climate change litigation in some instances seeks 
conventional remedies, but in others seeks remedies 
of a dramatically unconventional scale and scope. 
The conventional remedies include declaratory 
judgments on the legality of contested actions or 
inactions, injunctions to undertake certain actions 
or to halt others, and the imposition of liability and 
award of damages for harms suffered by plaintiffs.139 

Unconventional remedies include injunctions aimed 
at changing basic features of national energy and 
transportation policy.140 

139  See, e.g., Lliuya v. RWE AG.
140  See, e.g., Urgenda, Ali v. Republic of Pakistan.
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Litigation has emerged as an important feature 
of ongoing efforts to promote climate change 
mitigation and adaptation efforts. This owes in 
large part to the growing number of national laws 
that address climate change directly and so provide 
toeholds for litigants seeking to hold governments 
and private actors to account for obligations to 
mitigate or adapt. It also owes to the cohering 
role played by the Paris Agreement, which puts 
national laws and policies into a global context and 
thereby enables litigants to construe governments’ 
commitments and actions as being adequate 
or inadequate. As climate change litigation has 
proliferated, it has addressed a widening scope of 
activities, ranging from coastal development to 

infrastructure planning to resource extraction—in 
effect tracing through legal efforts the long and 
varied list of ways in which climate change affects 
ecosystems, societies, and individuals’ rights and 
interests. It has also encountered a growing list of 
legal issues, such as the causal showing required to 
establish liability and the relevance of the public trust 
doctrine to governments’ approaches to climate 
change mitigation and adaptation. In addition to 
proliferating, climate change litigation also seems 
to be growing in ambition and effectiveness: cases 
across the world provide examples of litigants 
holding governments to account for the actions or 
inactions that bear upon those litigants’ rights amid 
changes to weather and coastlines. 

Conclusion

© Karsten Wurth 
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 A.  Has the matter "marinated" at the insurance 

company?  
1)  Authority obtained 
 
2)  Supervisory review 
 
3)  Handled at lower level without additional 

review/input 
 

3 

 
I. Does Timing Matter 

B.  Has the matter been "processed" by the 
parties? 

1)  Initial indignation and denial 
 
2)  Facts developed through internal 

investigation 
•  Litigation or Informational Exchange?  
•  Status of Litigation 
 

3)  Oversight by GC, Risk Manager and 
technical parties 

 

4 

216



11/7/17	

3	

 
I. Does Timing Matter? 
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 2)  Disputes among insurers 
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He spent 4 years with the Pennsylvania Department of Transportation litigating construction claims and 8 years in 
private practice, primarily engaged in construction litigation and products liability.

Mark’s experience includes management of and direct participation in litigation and ADR in the United States, 
Australia, New Zealand, Canada, and Europe.   

Mark received his JD from Case Western Reserve University School of Law in 1978. He has been a member of the 
FDCC since 2013. He also is a member of the American Arbitration Association (Construction Panel of Arbitrators) 
and of the bars of PA and NJ, the U.S. Court of Claims, the U.S. Circuit Court of Appeals for the Federal Circuit, the 
U.S. District Courts for the ED, MD and WD of PA and the District of NJ.

Kate Browne

Kate  Browne is an attorney with more than twenty  five years’ experience in the insurance industry. She 
joined  Swiss Re  in 2004 where she is Senior Vice President, Claims Counsel and serves as Corporate Solutions 
informal futurist. Kate is the author of several white papers on emerging risks such as 3D printers, automated 
vehicles, commercial drones, and nanotechnology. She is a graduate of St John’s University School of Law and 
worked at AIG and Mendes & Mount prior to joining Swiss Re.  She is a member of the FDCC, DRI and TIDA

Stephen Carter

BA (Hons) Law, Dunelm; MCIArb; Solicitor of the Senior Courts of England and Wales (admitted in 1980).

Stephen is one of the founding partners of Carter Perry Bailey LLP, a specialist niche law firm in the City of London, 
England, practicing in both contentious and non-contentious insurance and reinsurance, commercial litigation and 
arbitration. He graduated in law in 1976 from the University of Durham, England. 
His practice covers a wide range of insurance and reinsurance disputes, both coverage and defence, including 
litigation and arbitration. He also conducts commercial litigation and arbitration. Much of Stephen’s work is 
international. 
Stephen is qualified as a Member of the Chartered Institute of Arbitrators (MCIArb) and is an accredited ARIAS 
(UK) arbitrator.   He has experience of conducting arbitrations both in London and overseas, including the USA, so 
is familiar with the diverse approaches adopted.
Stephen has for many years been ranked in Chambers Guide as a leader in the field of reinsurance and in Legal 
500 as a leader in the field of insurance and reinsurance. He has also been designated as a “Super Lawyer” in 
insurance & reinsurance by Thompson Reuters’ publication “Super Lawyers” and is listed as an expert on insurance 
and reinsurance by “Who’s Who Legal”.  
Stephen also serves as a director of Community Reinsurance Corporation Limited, a reinsurance company in run-
off.

Kelly Currie

Kelly Currie is chair of Crowell & Moring’s Investigations Practice and is a member of the firm’s White Collar & 
Regulatory Enforcement Group.  He is an experienced trial lawyer and a former federal prosecutor who represents 
companies and individuals in government investigations, white collar criminal defense matters, regulatory 
enforcement actions, and corporate internal investigations. Kelly, who was a partner at Crowell & Moring from 
2010 to 2014, returned to the U.S. Attorney’s Office for the Eastern District of New York in 2014 to serve as Chief 
Assistant U.S. Attorney to then-U.S. Attorney Loretta E. Lynch. Following Ms. Lynch’s confirmation as U.S. Attorney 
General in April 2015, Kelly served as Acting U.S. Attorney for the EDNY. In that capacity, he was responsible for 
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all criminal and civil litigation in the district on behalf of the United States and supervised more than 175 Assistant 
U.S. Attorneys. He oversaw a number of high-profile matters, including the investigation and indictment of dozens 
of high-ranking FIFA officials and sports marketing executives on charges related to alleged bribery and kickback 
schemes corrupting FIFA and other international soccer governing bodies. In overseeing the EDNY’s Civil Division, 
Kelly supervised investigations and matters involving the False Claims Act and the Financial Institution Reform, 
Recovery, and Enforcement Act (FIRREA). Earlier in his career, Kelly served as an Assistant U.S. Attorney in the 
EDNY for over a decade, including as Deputy Chief of the Criminal Division.  Kelly returned to Crowell & Moring as 
a partner in 2016.

John H. Denton 

Managing Director, Marsh, New York, NY

Education: 
BA, Cum Laude, Rutgers College
JD, with Honors, George Washington University in Washington, D.C.

Experience:
Partner, Connell Foley LLP, Head of Insurance Coverage Practice
Managing Director, Marsh, Inc.: National Casualty Practice

Professional Designations:
Member of the Bars of New York and New Jersey (State and Federal)
Licensed P&C Insurance Broker (NY, NJ, CT, RI, MA)

Publications and Speaking Engagements

- “Damages,” chapter in Law and Practice of Insurance Coverage Litigation (2000) published and
distributed nationally by West Group and the American Bar Association.

- “Employment Practices Liability Insurance” chapter in Law and Practice of Insurance Coverage Litigation
(2000)

- “Insurance Coverage and Employment Related Claims,” chapter in Labor and Employment Law (3rd Ed.
2009), New Jersey Institute for Continuing Legal Education.

- “Coverage for Employment Claims Under Non-EPLI Policies,” Metropolitan Corporate Counsel, June 2002

- “Damages in Insurance Coverage Actions,” American Bar Association, Annual Meeting, New York, NY, July,
2000

- “Insurance Coverage for Construction Defect Claims,” ABA Section of Litigation Insurance Coverage
Litigation Committee Midyear Meeting, March 10, 2001, Tucson, AZ

- “Insurance Coverage for Cyberspace Liabilities,” Practicing Law Institute, New York, NY, April 2003

- “Silica and Sulfate Litigation,” National Ready Mixed Concrete Association, Board of Directors Meeting,
Orlando, FL, March 2004.

- “Emerging Mass Torts: Managing Complex Liabilities,” Marsh, Ltd., London, UK, May 2004

- “Managing Mass Torts and Complex Liabilities,” National Economic Research Associates (NERA), January
24, 2006

- “The Claims Handling Implications of Mass Torts,” Mealey’s Mass Tort Insurance Coverage Conference,
Philadelphia, PA, March 19 – 20, 2007

- “Chinese Drywall Insurance: Exclusions, Triggers & Multiple Claims,” HB Litigation Conferences, February
16, 2010
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- “Corrosive Drywall: Evolving Solutions to the Corrosive Drywall Crisis,” National Association of Home
Builders, March 11, 2010=

- “Insurance for Business-Related Lawsuits,” with topics including intellectual property, false advertising,
anti-trust, data security/privacy, and financial fraud, Marsh Academy of Risk, Seminar by Marsh, Kelley
Drye & Warren LLP and Kaye Scholer LLP, March 2, 2011

- “Tort Trends and their impact on casualty claims,” Advisen Casualty Insights Conference, May 1, 2012

- “Batch Clauses and the Definition of Occurrence,” Webcast, Food & Beverage Risk Management Group,
May 15, 2012

- “ISO Coverage Form & Endorsement Changes: Digging Through the Details,” New Reality of Risk Webinar,
April 2013

- “Drafting Indemnification and Hold Harmless Provisions in Commercial Contracts,” Strafford Publications,
Webinar, May 27, 2014.

- “Ebola Risk and Pandemic Preparedness,” Webinar, Marsh & the CDC, November 6, 2014

- “Oil & Gas Contracts: Structuring Indemnification and Additional Insured Provisions,” Strafford
Publications, Webinar, May 10, 2016

A. J. DeRosa

AJ is a seasoned sales executive and leader who has been building sales teams and selling into the enterprise software 
and FinTech industries for over two decades.
Previously AJ was a Senior Managing Director and Head of Global Sales for Eze Software Group, an enterprise software 
company focused on the asset management industry. In 2002 he became the first sales hire at a Eze Castle Software, 
and over his 13-year tenure there he was critical in creating a global sales presence with offices in North America, South 
America, Europe, Asia, Australia and the Middle East.
AJ has been a part of two very successful private equity deals. The first was the creation of ConvergEx (a merger of Eze 
Castle Software and BNY, Mellon’s sell side trading business) to GTCR, and the second was the sale of the Eze Castle 
Software and RealTick Data from ConvergEx to TPG Capital.

Andrew B. Downs

Andrew B. Downs, Bullivant Houser Bailey PC, San Francisco, California

Andy Downs is a shareholder in the San Francisco office of Bullivant Houser Bailey PC.  Licensed in both California 
and Nevada, Andy represents insurers in complex coverage and extracontractual matters across multiple lines of 
insurance, with a focus on large first party property losses, professional liability claims and Directors & Officers 
claims.  

A former Director of the Federation of Defense & Corporate Counsel and a fellow of the American College of 
Coverage and Extracontractual Counsel, Andy was one of the co-Chairs of the 2011 Insurance Industry Institute, 
was the Program Chair for the Federation’s 2015 Annual Meeting, and from 2013 to 2015 was the voice of the 
Federation on social media.  Currently, he is co-chair of the American College’s Cyber Insurance and Computer 
Crime Committee.

Since 2010, Andy has been recognized by Chambers USA for his expertise in insurance law.  For the past 12 years 
he also has been recognized as a Northern California SuperLawyer.  Being somewhat simple-minded, at least in 
the eyes of his children, Andy strives to simplify and clarify the explanation of complex coverage issues in order to 
improve his clients’ prospects for success before and during litigation. 

Outside of the law, Andy is a nationally-certified meet official for United  States Swimming, working everything 
from local meets for young athletes to national-level meets featuring former and future Olympians from the United 
States and beyond.  
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David Geronemus

David Geronemus, Esq. is one of the most respected and sought after dispute resolution professionals. He has 
been a full-time neutral with JAMS since 1994. A former law clerk to Supreme Court Justice Potter Stewart, Mr. 
Geronemus has taught negotiation and alternative dispute resolution on an adjunct basis at Yale and Columbia 
Law Schools. He has been designated with the highest level ranking (Band 1) in Mediation by Chambers USA 
America’s Leading Lawyers for Business for 2016 and 2017.

Mr. Geronemus has mediated disputes involving a wide variety of subject matters including environmental, 
asbestos, and other insurance coverage matters, contract disputes, employment law, trade secrets, libel, directors 
and officers liability, products liability, construction law, franchising, legal and accounting malpractice, corporate 
dissolution, securities law, personal injury, unfair competition, intellectual property, partnership, and other business 
disputes. His extensive mediation experience includes both two-party cases and multi-party, complex mediations, 
as well as arbitrations.

Michael B. Gerrard

Michael B. Gerrard is Andrew Sabin Professor of Professional Practice at Columbia Law School, where he teaches 
courses on environmental and energy law and directs the Sabin Center for Climate Change Law.   He is also Chair 
of the Faculty of Columbia’s Earth Institute. Before joining the Columbia faculty in January 2009, he was partner 
in charge of the New York office of the firm now known as Arnold & Porter Kaye Scholer; he is now Senior Counsel 
to the firm.  He practiced environmental law in New York City full time from 1979 to 2008. He was the 2004-2005 
chair of the American Bar Association’s Section of Environment, Energy and Resources.  He has also chaired the 
Executive Committee of the New York City Bar Association, and the Environmental Law Section of the New York 
State Bar Association.  

Since 1986, Gerrard has written an environmental law column for the New York Law Journal.  He is author or editor 
of eleven books, two of which were named Best Law Book of the Year by the Association of American Publishers: 
Environmental Law Practice Guide (twelve volumes, 1992) and Brownfields Law and Practice (four volumes, 1998). 
Among his other books are Global Climate Change and U.S. Law (with Jody Freeman) (2d ed. 2014); Law of 
Clean Energy (2011); The Law of Adaptation to Climate Change (with Katrina F. Kuh) (2012); and Threatened Island 
Nations (with Gregory E. Wannier) (2013).

He received his B.A. from Columbia University and his J.D. from NYU Law School.

Sean C. Griffin

Sean Griffin handles litigation, arbitration, and mediation in complex civil and criminal cases nationwide.  Typically 
arising in the areas of government contract, shareholder derivative suits, or professional liability, many of his 
cases involve breaches of contract, fraud, or the concealment of funds.  He also counsels clients regarding 
information security and data privacy, either by helping clients establish a data security plan before a breach or 
by coordinating a response and legal defense after a breach.  Additionally, he assists clients in complying with 
foreign data privacy laws when conducting foreign investigations or responding to government subpoenas.

Ronald J. Hedges

Ronald J. Hedges, J.D., is a Senior Counsel with Dentons US LLP. He served as a United States Magistrate 
Judge in the District of New Jersey from 1986 to 2017. He is the chair of the Advisory Board of Digital Discovery 
& e-Evidence, a Bloomberg BNA publication, and is the principal author of the just-released third edition of 
Managing Discovery of Electronic Information: A Pocket Guide for Judges (Federal Judicial Center: 2017).
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Stuart C. Henderson

STUART C. HENDERSON, JD, CPCU
President & Chief Executive Officer
Western National Insurance Group

Education
- BA in Political Science from the State University of New York at Geneseo (Magna Cum Laude).
- Law degree from Union University, Albany Law School, in Albany NY
- CPCU designation

Experience
- Private law practice in Albany, NY (specializing in Insurance Defense),

- Farm Family Insurance Companies - various management positions in P/C and Life ; managed the
Companies’ subsidiary brokerage operation.

- Gerling Global Reinsurance Corporation of America, Property & Casualty Underwriting; then General
Manager for Gerling’s primary insurance subsidiary fronting/program business in multiple states in the US.

- President and CEO of the Western National Insurance Group in November of 2001.

About Western National Insurance Group

- Super regional P&C Co with premium over $600 million in 32 states

- Personal and commercial lines, plus surety and non-standard auto

- Headquartered in Edina, MN with offices in Seattle, Anchorage, Phoenix, Las Vegas and Chicago

- Ward’s Top 50 US P&C company 11 of last 12 years; Top 100 Place to Work in MN

Albert C. Hilber

Albert C. Hilber is a Senior Vice President with Swiss Re.  He attended Rutgers University Law School while on full 
time active duty in the U.S. Air Force.  He is admitted to both the NY and NJ bars and holds a number of insurance 
designations including the CPCU, RPLU, FMLI, AIC, and ARe.  Al obtained his undergraduate degree in civil 
engineering from NYU-Poly.  

Al is the Senior Claims Expert for the Americas in Swiss Re’s Key Case Management unit.  In this role he handles 
or advises on many of the largest (re)insurance exposures that Swiss Re faces on a world-wide basis but currently 
with a particular focus on the Americas.  He has been a lead negotiator in resolving many of the largest coverage 
disputes Swiss Re has faced over the past 13+ years and has been the lead in-house counsel in a number of major 
international arbitrations.  The claims he is involved with span virtually all lines of coverage from general/product 
liability, to D&O liability to property and specialty.  Albert is an advocate of ADR.  He is on the Advisory Board 
of the International Institute for Conflict Prevention & Resolution (CPR) and New York Law School’s ADR Program 
Advisory Committee.  He is also currently a board member of the International Association of Defense Counsel 
(IADC).

Before joining Swiss Re Al was a litigator in private practice for 14 years.  He provided counsel to London Market 
and International Insurers on some of the most significant environmental claims in history (Love Canal, Times 
Beach) and was a member of the team that oversaw the umbrella liability program of the then largest US retailer. 
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Kim D. Hogrefe

Kim Dean Hogrefe, LLC (Mediation, Arbitration, Consulting)

Kim D. Hogrefe provides services as a mediator of civil disputes, arbitration of direct and reinsurance 
claims and consulting. He is the Chair of the Board of Trustees of the National Judicial College which 
provides educational programs and training to Judges in the United States. He was a Senior Vice President 
and Worldwide Claim Technical Officer of Chubb & Son Insurance with responsibility for direct and 
reinsurance claims with the highest complexity and financial exposure. He led the handling and strategy 
in disputed claims under Directors’ and Officers’ (D&O), Errors and Omissions, Fidelity and Surety, Fiduciary 
Liability and Employment Practices insurance policies. He was also responsible for complex disputed 
reinsurance claims worldwide for Chubb as both a cedent and reinsurer.

He previously served as a trial attorney, supervisor and administrator in the New York County District 
Attorney’s Off ice. A graduate of Yale University and the University of Pennsylvania Law School, he is an 
active member of ARIAS-U.S. and the American Bar Association. He was elected as a member of the 
governing Council and as the  Financial Officer of the Tort Trial & Insurance Practice Section of the ABA and 
currently serves on its Cybersecurity and Data Privacy Committee.

He is a frequent speaker on the topics of cyberliability risks, mediation and arbitration resolution strategies 
and D&O liability claim handling. 

Dan D. Kohane 

Mr. Kohane is a nationally recognized insurance coverage counselor who conducts extensive training, consultation 
and in-house seminars on this highly specialized practice. For over 25 years, he has served as Adjunct Professor 
of Insurance Law at the University at Buffalo Law School. Mr. Kohane is also known in the industry for his 
comprehensive newsletter, Coverage Pointers, a bi-weekly publication summarizing important insurance coverage 
decisions in New York State courts with overviews of other jurisdictions.

A senior member at Hurwitz & Fine, P.C., Mr. Kohane has distinguished himself in managing the ever-evolving 
area of insurance coverage serving regional, national and international clients. An accomplished trial lawyer 
and litigator, Mr. Kohane is also active behind the scenes, advising clients on a broad range of matters involving 
litigation including insurance coverage, bad faith, tort defense and professional ethics. Mr. Kohane also has 
extensive experience mediating complex casualty and insurance coverage disputes and serves on the American 
Arbitration Association Complex Coverage Neutral Evaluation Panel and Commercial Arbitration panels.

An active industry participant, Mr. Kohane is an elected member of the board of the National Foundation for 
Judicial Excellence, which provides educational programming and support to officers of the court. In 2017, Mr. 
Kohane was selected as a member of the American Law Institute, an organization of nationally prominent judges, 
lawyers, and law professors who work together to produce scholarly work to clarify, modernize, and improve the 
law.
He is a past president of the highly selective Federation of Defense & Corporate Counsel (FDCC), is immediate 
past president of the FDCC Foundation and previously chaired its Insurance Coverage Section. He has also 
served on the Board of Directors of DRI, serves on its Insurance Law Steering Committee and served as program 
chair for its Insurance Coverage and Practice Symposium and as Co-Editor in Chief of its Reservation of Rights 
Compendium. He was a founding member of the Board of Regents of the American College of Coverage and 
Extracontractual Counsel. Mr. Kohane is an AV-Rated lawyer by Martindale-Hubbell, a Top 50 New York Super 
Lawyer in Upstate New York and has been listed in Best Lawyers in America since 2009 where he was named 
Lawyer of the Year in Insurance Law for 2017.

A frequent resource for journal and newspaper articles, he lectures widely on insurance coverage and tort issues. 
He heads the firm’s Insurance Coverage and Extra Contractual Liability, Class Actions/Mass Torts and ADR 
practice groups.

The first recipient of the Young Lawyer’s Award from the Insurance, Negligence and Compensation Law Section 
of the New York State Bar Association, he was also honored with the Section’s John E. Leach Memorial Award for 
Outstanding Service and Distinguished Contributions to the Legal Profession. Mr. Kohane is a member of the Torts, 
Insurance, Compensation and Municipal Law Sections of the New York State Bar Association, a member of the 
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Erie County Bar Association and the Western New York Trial Lawyers Association and is a past president of the Erie 
County Bar Foundation.

Mr. Kohane is a graduate of the University at Buffalo Law School and received his under- graduate degree, magna 
cum laude, from the State University of New York at New Paltz.

Atea Martin

Atea Martin is the Vice President of Life Agent Broker Dealer Claims at Berkshire Hathaway Specialty Insurance 
Company.   Atea has 25 years of claims and litigation experience with a particular focus on broker dealers. She 
was most recently Director, Life Agents Broker Dealer Claims, at CNA Specialty Claim. Before that, she was a 
Complex Claims Director, Financial Institutions/National Accounts, at AIG.  She was also Assistant Director of 
Litigation at an independent broker-dealer, Investec Ernst and Company, and a Litigation Associate at Snow 
Becker Krause P.C. Atea holds a bachelor’s degree from Bates College and a law degree from Brooklyn Law 
School.

Howard Merten

Howard Merten is a trial lawyer whose practice focuses on complex business disputes, commercial litigation, 
insurance, products liability, media, and intellectual property matters. He is also a frequent speaker and 
writer on topics ranging from trial practice to insurance coverage, intellectual property, and legal ethics and 
professionalism. He is Past President of Defense Counsel of Rhode Island and serves on the boards of the Roger 
Williams University School of Law and Roger Williams Zoological Society. His achievements have earned him 
perennial recognition in The Best Lawyers in America, Super Lawyers, Benchmark Litigation, and Chambers USA.

Patrick F. Murphy

Dr. Murphy applies his expertise in electrical engineering to the investigations of the root cause of failures and 
incidents, and other matters involving electrical and electronic systems and devices. He has experience in product 
recall and hazard analysis, damage assessments following natural disasters, and in scientific and engineering 
investigations in the contexts of product liability, due diligence, intellectual property, antitrust, class action, 
and regulatory matters.  Dr. Murphy consults on a range of electronic and optoelectronic technologies found 
in consumer electronics and appliances, communication systems, and industrial equipment, in particular the 
electrical components, cables, integrated circuits, software and sensing systems found therein.  Prior to joining 
Exponent, Dr. Murphy obtained a Ph.D. and M.A. in Electrical Engineering from Princeton University, and a B.S. 
in Electrical Engineering from Boston University.  He is a Licensed Professional Electrical Engineer (P.E.) and a 
Certified Fire and Explosion Investigator (CFEI).

Donald L. Myles, Jr.

Mr. Myles is a fellow of the International Academy of Trial Lawyers and the American College of Coverage and 
Extra-Contractual Counsel. He is currently the President-Elect of the FDCC (Federation of Defense and Corporate 
Counsel) and Past President of the USLAW Network and the Arizona Association of Defense Counsel (AADC).

Mr. Myles was “Best Lawyers” Insurance Lawyer of the Year for 2016 and 2018, and in addition to publishing numerous 
articles, he is a sought after speaker on issues of Trial Strategy, Insurance and Professional Liability. He has spoken 
at seminar in numerous states across the country for DRI, CLM, FDCC, and the USLAW Network.

Elizabeth Sandza

Elizabeth Sandza, Chair of Wilson Elser’s Commercial Litigation Practice, has extensive experience representing 
insurance companies in complex litigation and government investigations. She has defended her clients in class 
actions, fraud and RICO cases, antitrust matters and injunctive actions, as well as in high--value disputes with 
their business partners. She appears regularly in state and federal trial courts and international arbitral tribunals, 
as well as in bankruptcy, liquidation and appellate courts. 
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For more than 20 years, Elizabeth has also represented insurers in bad faith and major complex insurance 
coverage cases involving liabilities for mass product failures, toxic torts, environmental cleanup and asbestos 
injuries. In addition, she has represented reinsurers and cedents in reinsurance arbitrations on issues of loss 
allocation, treaty interpretation, proper claims handling and fraud. 
Wilson Elser has 34 strategically located offices in the United States and London.  This year, to address the global 
needs of multinational insurers and reinsurers, Wilson Elser founded Legalign Global, a closely integrated alliance 
of “best in region” law firms focused on the insurance market. In addition to Wilson Elser, Legalign Global members 
include DAC Beachcroft (United Kingdom), BLD Bach Langheid Dallmayr (Germany) and Wotton + Kearney 
(Australia). Member firms collectively maintain 58 offices and employ more than 2,000 attorneys throughout the 
United States, Europe, Latin America, Australia, New Zealand and Singapore.

Richard Traub

Richard K. Traub is a founding partner of Traub Lieberman Straus & Shrewsberry LLP and a member of the firm’s 
management committee. He concentrates his practices in insurance coverage, construction litigation, litigation 
management, and cyber and technology. Rich has handled matters involving a wide range of conditions, including 
roadways, bridges, railroads, sidewalks, and playgrounds against public entities.  He has also defended public 
entities employment related matters alleging both state and federal claims. Rich also defended civil rights and 
police misconduct claims brought under both state and federal law.
Rich has represented numerous design professionals and contractors in all phases of construction projects; 
insurers and reinsurers in connection with coverage litigation; and has been extensively involved with data breach, 
technology, privacy issues and disaster management. He has published a number of articles, books and papers 
dealing with environmental forensics, technology and e-commerce liabilities; and construction defect litigation. 
Most recently, he was a co-contributor to the 2015-2016 Edition of the “Reinsurance Professional’s Deskbook.” 

Rich’s role as coordinating or litigation management counsel to his clients, includes providing consistency and 
quality of defense and claims resolution. He acts as a central, single source of information for his clients in pre-
claim and post-claim crisis management. This coordination and management reduces litigation expense and 
insures a prompt, coordinated response to all matters that are in suit. 

Rich is currently on the Presidential Council of the Association Internationale de Droit des Assurances (AIDA), an 
international non-profit association whose purpose is to promote the study and knowledge of international and 
national insurance law and related matters. He is also the Chair of the International Initiatives Committee and 
Corporate Counsel at the Federation of Defense and Corporate Counsel (FDCC), an organization of experienced 
attorneys who specialize in the defense of civil litigation, risk managers, and insurance claims executives. 

Rich is a frequent lecturer on numerous legal topics including insurance coverage, bad faith, technology, 
architects and engineers professional liability, construction defects, environmental forensics, the use of PowerPoint 
as a tool of persuasion, tort reform, and litigation management. 

He currently resides in New Jersey and is an avid softball, a Harley Davidson rider and a collector of fine art.

Olga Suarez Viera

Olga Suarez Vieira is a trial lawyer with extensive experience in extended trials, including serving as first chair 
and working with other trial counsel on legal issues to avoid errors or preserve the record for appeal. Ms. Vieira’s 
practice focuses on product liability, catastrophic injury, and commercial litigation. Ms. Vieira strives to resolve 
disputes in efficient, common-sense ways that achieve her clients’ legal and business goals. Her deep Miami 
roots and community leadership roles benefit her clients as they navigate the litigation process or local business 
environment. In addition to her trial experience, Ms. Vieira has assisted clients through all phases of litigation, 
settlement negotiations, and mediation. She has had extensive involvement in smoking and health litigation in 
Florida, including taking a lead role in coordinating the defense of over 1,000 individual claims pending in Miami-
Dade County. 

Ms. Vieira graduated from the Georgetown Law Center in 2006 and the University of Florida with a Bachelor’s of 
Science in Accounting. Ms. Vieira is admitted to practice in the State of Florida and the U.S. District Courts for 
the Southern and Middle Districts of Florida.
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William E. Vita

William E. Vita is a Partner in the New York law firm of Westerman Ball Ederer Miller Zucker & Sharfstein, LLP.  He 
is a seasoned litigator with extensive experience in many different areas of complex civil litigation, including: 
commercial disputes; product liability, employment law; mass torts, premises liability and toxic substances.

His practice has also included cases involving wage and hour laws, banking fraud, intellectual property, medical 
devices, class actions and multi-district litigation.    

He is a cum laude graduate of Boston College Law School and obtained his undergraduate degree at the 
University of Notre Dame. After law school, he served as an Assistant District Attorney in Brooklyn for five years.  
Bill spent two of those years in the Rackets Bureau, prosecuting organized crime and complex economic fraud 
cases.  He has tried dozens of cases to verdict throughout New York State.

Bill served as the Chairman of the Product Liability, Construction and Motor Vehicle Law Committee of the New 
York State Bar Association’s Trial Lawyer’s Section. He has also held leadership roles in national bar associations, 
including the Federation of Defense and Corporate Counsel and the Defense Research Institute.  He is a Fellow 
of the Litigation Counsel of America, The Trial Lawyer Honorary Society and currently serves on the University of 
Scranton’s Parent’s Executive Council.

Susan Page White

Susan Page White is a partner in Manatt Phelps & Phillips, LLP’s Los Angeles office.  She resolves complex 
insurance coverage disputes through litigation, arbitration and mediation, which includes bad faith claims.  She 
has successfully recovered millions in attorneys’ fees and costs for her insured clients.  With almost 30 years of 
insurance law experience, Susan continues to be at the forefront of many developments in insurance coverage.  
Among the matters she handles are directors and officers liability claims, professional liability claims, fiduciary and 
employee benefit liability claims, cyber liability claims, and advertising injury and personal injury liability claims.  
She also provides advice to senior management and executives on how to mitigate risks and maximize insurance 
protections and recoveries with respect to policy procurement, negotiations, reviews, and renewals.
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