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Nieves v. Bartlett—U.S. Supreme Court rejects retaliatory arrest claim as a matter of law 
when there was probable cause for the initial arrest 

 
By Bob Christie 

June 2, 2019 
 

We now have the answer to the question posed in the article I wrote in November 2018 
concerning the case of Nieves v. Bartlett, argued to the Supreme Court that month—a retaliatory 
arrest claim will usually fail as a matter of law in the face of an arrest made pursuant to probable 
cause.  Justice Roberts issued the majority opinion on May 28, 2019.   

 
Let’s review the facts.  Alaska winters are cold and the nights are long.  There is no better 

way to celebrate this than to combine alcohol and high-speed snowmobile racing—an annual event 
called “Arctic Man.”  Plaintiff Bartlett was an enthusiastic participant in Arctic Man 2014, a 
particularly popular event that year with a crowd of close to 10,000 participants.  Sgt. Luis Nieves 
and Trooper Bartlett, the two named individual defendants, arrested Bartlett on the last night of 
the festivities.  While there are disputed facts surrounding the events leading up to Bartlett’s arrest 
for disorderly conduct and resisting, there is no dispute that the officers had probable cause to 
make the arrest.  Bartlett claims that the officers’ motivation for arresting him was based on 
speech—making his case one of alleged retaliatory arrest in violation of the First Amendment.   
 

Justice Roberts noted that in Lozman v. Riviera Beach, 518 U.S. ______ (2018), the Court 
addressed retaliatory arrest claims limited to the context of where the plaintiff was arrested 
pursuant to an alleged “official municipal policy.”  It reserved for another day whether the 
existence of probable cause for the arrest categorically bars a retaliatory arrest claim.  That day 
arrived with the Nieves case. 
 

The decision centers on “but-for” causation, noting that “[i]t is not enough to show that an 
official acted with a retaliatory motive and that the plaintiff was injured—the motives must cause 
the injury.  Specifically, it must be a but-for cause, meaning that the adverse action against the 
plaintiff would not have been taken absent the retaliatory motive.”  (Emphasis original.)  Justice 
Roberts notes that in the “retaliatory prosecution” line of cases, the Court’s prior decision in 
Hartman v. Moore, 547 U.S. 250, 259 (2006), made clear that a prevailing plaintiff must establish 
a causal connection between the government defendant’s “retaliatory animus” and the plaintiff’s 
“subsequent injury.”  “Thus, even when an officer’s animus is clear, it does not necessarily show 
that the officer ‘induced the action of a prosecutor who would not have pressed charges otherwise.’  
Hartman, 547 U.S., at 263.”  Hartman thus made clear that a plaintiff must plead and prove an 
absence of probable cause for the underlying crime itself in order to prevail in a retaliatory 
prosecution claim.  As Judge Roberts characterized it “. . . plaintiff must also prove as a threshold 
matter that the decision to press charges was objectively unreasonable because it was not supported 
by probable cause.”  
 

That analysis framed the issue here—should the same no-probable-cause requirement 
apply to First Amendment retaliatory arrest claims such that the existence of probable cause would 
bar this type of claim as a matter of law?  As I posited in my earlier article:  “Police officers need 
guidance and rules that can be executed in tense and rapidly developing situations without fear of 
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being sued.  This case provides the Supreme Court with an opportunity to fashion such guidance.  
Stay tuned.” 
 

Justice Roberts, recognizing the split-second nature of officer decision making when 
assessing whether to arrest, made clear that “[t]o ensure that officers may go about their work 
without undue apprehension of being sued, we generally review their conduct under objective 
standards of reasonableness . . .  A particular officer’s state of mind is simply ‘irrelevant,’ and it 
provides ‘no basis for invalidating an arrest.’  Devenpeck v. Alford, 543 U.S. 146, 153, 155 (2004).”  
He rejected the plaintiff’s argument that the court adopt a “purely subjective approach,” holding 
that this “would undermine that precedent by allowing even doubtful retaliatory arrest suits to 
proceed based solely on allegations about an arresting officer’s mental state.”  “Any inartful turn 
of phrase or perceived slight during a legitimate arrest could land an officer in years of litigation.”  
If every word used during an otherwise valid arrest could serve as a basis for a First Amendment 
claim, “officers would simply minimize their communication during arrests to avoid having their 
words scrutinized for hints of improper motive—a result that would leave everyone worse off.”   
 

So perhaps officers now have their bright line test.  If there is probable cause for an arrest, 
a First Amendment retaliatory arrest claim will fail as a matter of law—the Court having adopted 
Hartman’s no-probable-cause rule developed in retaliatory prosecution cases.  However, if a 
plaintiff can establish a lack of probable cause, then the test articulated in Mt. Healthy City of Ed. 
v. Doyle, 429 U.S. 274 (1977), governs: “The plaintiff must show that the retaliation was a 
substantial or motivating factor behind the [arrest], and, if that showing is made, the defendant can 
prevail only by showing that the [arrest] would have been initiated without respect to retaliation.”  
Lozman, 585 U.S., at ______ (slip op., at 8). 
 

But not so fast.  As I noted in my prior article: “In oral argument it seemed clear that the 
justices were looking for a middle ground rule that would allow certain kinds of retaliatory arrest 
claims to survive a probable cause determination while at the same time not opening the floodgates 
on every “you arrested me for what I said, not what I did” claim to survive to trial.  My prediction 
is that they will articulate such a rule, distinguishing cases involving arrests for serious offenses—
where probable cause will bar a 1st Amendment retaliatory arrest claim—from those where the 
arrest was on minor grounds such as obstruction or harassment—where probable cause will be one 
factor in the analysis.” 
 

Justice Roberts’ opinion carves out an exception to the no-probable-cause requirement, 
citing the example of someone arrested for jaywalking: “[i]f an individual who has been vocally 
complaining about police conduct is arrested for jaywalking at such an intersection, it would seem 
insufficiently protective of First Amendment rights to dismiss the individual’s retaliatory arrest 
claim on the ground that there was undoubted probable cause for the arrest.  In such a case, because 
probable cause does little to prove or disprove the causal connection between animus and injury, 
applying Hartman’s rule would come at the expense of Hartman’s logic.”  Hence, the exception 
will still focus on objective conduct: “[w]e conclude that the no-probable-cause requirement 
should not apply when a plaintiff presents objective evidence that he was arrested when otherwise 
similarly situated individuals not engaged in the same sort of protected speech had not been.”  A 
plaintiff that makes such a showing “may proceed in the same manner as claims where the plaintiff 
has met the threshold showing of the absence of probable cause.”   
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But how broad is this exception?  Does the test look at the seriousness of the offense 

prompting arrest to determine whether the retaliatory arrest claim should be dismissed as a matter 
of law when probable cause is present?  How broadly will courts permit discovery into the arrest 
history of every officer to see if there is a pattern of that officer arresting individuals that were 
making vocal complaints?  Justice Thomas picks up on this theme in his concurrence, which 
specifically dissents from the majority’s adoption of this exception: “With no guidance from the 
common law or relevant precedents, the majority crafts its exception as a matter of policy.  But 
this “narrow” qualification threatens to derail our retaliation jurisprudence in several ways.  For 
one, although the majority’s stated concern is with “‘warrantless misdemeanors’” for ‘“very 
minor’” offenses like “jaywalking,” its exception apparently applies to all offenses, including 
serious felonies.  This overbroad exception thus is likely to encourage protracted litigation about 
which individuals are “similarly situated,” ibid., while doing little to vindicate First Amendment 
rights.”   
 

The separate opinions by Justice Gorsuch, Justice Ginsberg, and Justice Sotomayor are all 
worth reading.  How district and circuit courts apply the majority’s opinion will be interesting to 
see.  This simple underlying fact pattern yields complicated analysis, recognizing the significance 
of the competing interests at stake.   
 

For police officers, this case is worth serious discussion in future training.  Sgt. Nieves’ 
statement to Bartlett after the arrest—“bet you wish you would have talked to me now”—is what 
provided the genesis of the First Amendment retaliatory arrest claim.  

 
The discovery in future cases of this type should be limited to objective areas of inquiry, 

not officer state of mind.  Records of past arrests will be a fruitful area of examination to see if 
there is a pattern of conduct on the part of the officer when it comes to making arrests of vocal 
suspects.  The more serious the underlying crime, the more likely that general rule will apply, 
resulting in a dismissal of the retaliatory arrest claim on summary judgment if there is probable 
cause for the arrest.  For those of us working on these cases, there is more decision law needed in 
order to provide clearer guidance. 
_________________________ 
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