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The recent media attention surrounding human trafficking has shed light on the latest efforts to expose the 

extreme depths of the transnational epidemic, one that has existed for decades and adults who have been 

victims of forced labor and sex trafficking. According to a September 2017 report from the International 

Labor Organization (ILO), it is estimated that approximately 24.9 million adults and children are 

exploited for labor and/or sex trafficking.i  

 

In 2014, profits for this trade are estimated at $150 billion per year for criminal traffickers according to an 

ILO report from 2014.ii Some say that criminal trafficking has even eclipsed the drug and gun trade.iii  

 

In April 2018 President Trump signed a bill entitled, “Allow States and Victims to Fight Online Sex 

Trafficking Act (FOSTA).” FOSTA gives federal and state prosecutors greater power to pursue websites 

that host sex-trafficking ads and enables victims and states’ attorneys to file lawsuits against those sites. 

The controversial legislation was opposed by many organizations representing sex workers and 

trafficking survivors alike, who argue that FOSTA will target websites that sex workers rely on to make a 

safe and secure livelihood. Civil liberties advocates also attacked the bill as too broad because it creates 

new liability for websites that had previously been protected by the Communications Decency Act for 

content posted by third  parties. The president credits his daughter Ivanka Trump for FOSTA’s passage. 

Her efforts have included delivering anti-trafficking speeches at the United Nations, using social media to 

convey the importance of ending this form of modern slavery, and holding an anti-trafficking roundtable 

at the White House.  

 

While not discounting the profound international initiative led by the White House to, in the words of 

Ivanka Trump “hold accountable those governments that have persistently failed to meet the minimum 

standards for combating human trafficking,” Dr. Kimberly Mehlman-Orozco, an accomplished survey 

methodologist, research scientist, and quantitative and qualitative consultant on issues related to human 

trafficking,  argues that the United States is missing the mark in its anti-trafficking policies, which are 

often “more about public perception, as opposed to reality and efficacy.”  

 

According to Dr. Orozco, there is “neither evidentiary nor theoretical basis” from which to conclude that 

sex trafficking or the commercial sex industry will wane from these anti-trafficking policies and 

legislation. Rather, if history is any indication, they will simply move to the dark web and/or websites 



operated offshore that are even less inclined to cooperate with law enforcement, thereby creating 

additional barriers to combatting the online commercial sex industry and thwarting investigation and 

victim rescue.  

 

The government initiative toward accountability has trickled down from the criminal justice system to a 

new platform for the plaintiffs’ bar. Rather than suing the criminal traffickers, plaintiffs’ lawyers across 

the country have undertaken a more lucrative endeavor − to hold business owners liable for damages 

resulting from [alleged] injuries sustained in connection with human trafficking that occurred on business 

property and social media platforms. In turn, business owners now find themselves facing liability for 

crimes they may be unable to detect, and are grasping at ideas for preventative measures.  

 

In 2017 an Alaska Airlines flight attendant was hailed a hero after reportedly saving a teenage girl from a 

sex trafficker in 2011; however, also in 2017, Delta Airlines employees, after partnering with Polaris as 

part of their 2016 “#GetOnBoard” initiative, received unfavorable attention when they mistakenly 

identified a 26-year old female and her friend, who were flying home from vacation in Cancun, Mexico, 

as human trafficking victims.iv One of the travelers, a resident of Atlanta, Georgia, reported that she was 

detained and questioned without explanation by U.S. Customs and Border Protection officers for more 

than an hour upon arriving at the airport. The traveler, who was Asian-American, stated that she believed 

her race was a factor in the situation, and noted that her traveling companion also was of Asian descent. 

The incident put a spotlight on how delicate and difficult the task of correctly identifying victims can be, 

for lay persons and government-trained employees alike, and can subject businesses and individuals to 

potential liability for discriminatory practices.  

 

Even travel website companies such as Airbnb and VRBO are susceptible to lawsuits when their rented 

properties are exploited by third-party criminals for human trafficking. In 2017 VRBO was sued by San 

Francisco’s Housing Rights Committee for ordinance violations restricting residential property rentals for 

transient or tourist use, in large part due to claimed adverse effects on communities caused by short-term 

rentals and alleged minimal oversight provided by companies, particularly for guest behavior. In 2018, 

Airbnb announced plans to invest in new technology as a preventive measure to crack down on trafficking 

concerns, specifically guests turning properties into “pop-up brothels.”v Airbnb has partnered with anti-

trafficking charity Polaris to train its employees and develop systems to help spot signs of trafficking. 

Even with these efforts, susceptibility remains, with illegal behavior once limited to the dark web now 

spreading into these online hospitality sites and even social media sites such as Facebook.  

 



In October 2018 Facebook (along with Backpage.com and two Houston hotel owners) was sued by an 

alleged human trafficking survivor from Texas who alleged that the social media platform provides 

human traffickers unrestricted access to “stalk, exploit, recruit, groom … and extort children into the sex 

trade.” The plaintiff has alleged that the trafficker used a false identity on Facebook and that Facebook 

did not do enough to verify his true identity, and should have warned its users that traffickers operate on 

the website. This puts Facebook, which recently received scrutiny for invasions of user privacy, in the 

untenable position of being simultaneously required and forbidden to monitor user information.  

 

At their heart, the lion’s share of the general liability cases surfacing around the country are premises 

liability cases typically involving hotels, but ones that present new obstacles for the hospitality industry, 

insurers and the defense bar. These cases stem from stories involving prostitution and human trafficking 

that are extremely likely to elicit sympathy from jurors. Plaintiffs’ counsel routinely use the Reptile 

Theory in these cases, immediately portraying their clients as victims (despite facts and testimony 

conveying otherwise in some cases) and emphasizing that the hospitality industry should have done more 

to protect its patrons, while completely shifting the blame from the criminals to the unknowing (and 

deeper pocketed) hotels or websites.  

 

One of the most difficult aspects of defending these types of cases is that they seek to hold businesses 

liable with claims that the business ought to have known about the crime occurring on its premises when 

in reality, these are “hidden crimes,” as described by Dr. Orozco. She explains in her book Hidden in 

Plain Sight: America’s Slaves of the New Millennium that human trafficking is almost impossible for 

retail establishments to detect, and yet businesses, especially the hotel industry, are exposed to civil 

liability for such crimes. Even individual business owners are susceptible to being named as civil 

defendants in human trafficking lawsuits. Underscoring how distorted our legal system is when it comes 

to this crime, Good Samaritans reporting suspected human trafficking have been personally sued by 

businesses.  

 

These cases also present potential challenges for insurers and plaintiffs’ lawyers. Plaintiffs' counsel 

carefully craft pleadings to ensure that the cases fall outside of policy exclusions. These issues were a 

focal point of a 2018 insurance industry conference in Las Vegas, particularly after the Mandalay Bay 

shooting incident, which had similar liability and coverage implications.  

 

While according to the National Human Trafficking Hotline, the most common potential sex trafficking 

venues include hostess/strip-clubs and residential and commercial-fronted brothels, and typically involve 



street-based or online advertisements, the hotelier industry also serves as a prime target for trafficking. 

Hotels along the I-95 corridor are prime targets for transient trafficking. While human trafficking may 

manifest repeatedly in one or several locations in a small radius, human trafficking rings also maneuver 

between New York, Philadelphia, Maryland, Washington, D.C., and Delaware.  

 

What Is “Human Trafficking”? 

Human Trafficking, as defined by Article 3, paragraph (a) of the United Nations Protocol to Prevent, 

Suppress and Punish Trafficking in Persons, is the:  

…recruitment, transportation, transfer, harboring or receipt of persons, by means of the threat or 

use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of 

power or of a position of vulnerability or of the giving or receiving of payments or benefits to 

achieve the consent of a person having control over another person, for the purpose of 

exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of 

others or other forms of sexual exploitation, forced labor or services, slavery or practices similar 

to slavery, servitude or the removal of organs.vi  

 

Trafficking can take many forms and includes those who are forced to work under threats of violence or 

by other means such as accumulated debt, passport retention, or threats of being reported to immigration 

authorities. It also includes forced prostitution. This piece focuses on human trafficking as it pertains to 

sex trafficking and the civil liability resulting from criminals exploiting the unknowing hotel industry.  

 

Federal and State Human Trafficking Legislation: Criminalization and Restitution  

The Trafficking Victims Protection Act (TVPA) of 2000, the cornerstone of federal human trafficking 

legislation, established several methods of prosecuting traffickers, preventing trafficking, and protecting 

victims and survivors.vii TVPA establishes human trafficking and related offenses as federal crimes with 

attendant severe penalties. The TVPA also mandates restitution to be paid to victims of human 

trafficking. Under the TVPA, sex and labor trafficking are considered “severe forms of trafficking in 

persons,” defined as:  

• Sex trafficking: A commercial sex act induced by force, fraud or coercion, or in which the person 

induced to perform such an act is younger than 18  

• Labor trafficking: The recruitment, harboring, transportation, provision or obtaining of a person 

for labor or services, through the use of force, fraud, or coercion for the purpose of subjection to 

involuntary servitude, peonage, debt bondage or slavery  



• Additional provisions of the TVPA provide for mandatory restitution (18 U.S.C. 1593) and 

forfeiture (18 USC 1594(b)), criminalize attempt (18 USC 1594(a)), and provide victims an 

avenue for civil lawsuits (18 USC 1595).  

 

While individual states have enacted varying degrees of legislation that define criminal human trafficking 

and the statutory elements to prove guilt and obtain a conviction, all states (led by Washington in 2003) 

have now enacted laws establishing criminal penalties for traffickers attempting to profit from forced 

labor or sexual servitude.viii Many states also provide for asset forfeiture and/or restitution to be paid by 

traffickers to their victims.ix  

 

Local governments have proposed and/or enacted legislation to regulate renting property on Airbnb and 

other online platforms. For instance, a majority of the Baltimore City Council recently voted to pass a set 

of strict rules on renting property on online platforms, but the bill did not receive enough votes to 

overcome a procedural hurdle, and the council will take it up again at its next meeting.x  

 

The proposed rules require registration and that an Airbnb host makes a record of all short-term 

residential rentals and their respective transient guests, which must be maintained for a certain period of 

time. On request, a host must make the record available for inspection by the finance department. The 

host also must post emergency contact information for a host representative who must reside within 15 

miles and be accessible for the entirety of the rental term. All types of business owners now are charged 

with the impossible task of assuring their premises, including their Wi-Fi networks, are safe to guests. 

Starbucks, for example, recently announced that it plans to block pornography from its free Wi-Fi 

networks, beginning as early as next year.xi  

 

That said, unrelated, legitimate business owners who unknowingly provide goods or services to human 

traffickers should not be held responsible for the failure to scrutinize, monitor and/or investigate how their 

patrons use confined rooms behind closed doors, where a right of privacy exists. Various jurisdictions, 

such as the Louisiana appellate court in Ledbetter v. Concord General Corp., 564 So. 2d 732 (La. App. 

1990), have held that “a guest in a hotel has a right of privacy from unauthorized entry which must be 

protected by the innkeeper.” The basis of numerous arguments you will see in these human 

trafficking−type cases all advance a theory that would undermine law-abiding guests’ right to privacy in 

their hotel rooms.  

 

 



Sex Trafficking: Unique Challenge for the Hotelier Industry and Other Businesses 

Sex trafficking typically occurs behind closed doors, where guests can exploit their right to privacy vis-à-

vis the hotelier, often under the cover of night with elaborate schemes that include marketing the women 

on websites such as Backpage.com, using the hotelier’s Wi-Fi networks, having lookouts to usher in 

“Johns,” and shopping hotels to detect and avoid security measures in order to assess risk of discovery. 

Sophisticated schemes and extreme lengths are taken to avoid detection, in some cases disguising the 

victims as girlfriends of members of the trafficking ring so as not to raise suspicion or put businesses on 

notice of illegal activity. Moreover, hotel guests have a right to privacy, which limits the hotel’s ability to 

monitor the activities of its patrons. See Gray v. Kircher, 193 Cal. App. 3d 1069, 236 Cal. Rptr. 891 (Ct. 

App. 1987) (Imposition of the duty on hotel owners to protect guests against unforeseeable shooting 

incidents would place an extremely onerous burden on both hotel owners and the community; hotels have 

no right to search luggage and personal possessions of their tenants for possible weapons, and any attempt 

to do so would not only dramatically increase a hotel's cost of doing business but also subject hotels to a 

multitude of lawsuits for invasion of privacy.)  

 

In other cases, however, sex trafficking occurs out in the open and can be detected easily. In the course of 

investigating the Maryland cases, we reviewed photographs of women trafficked and profiled by police in 

the District of Columbia. The photos taken in the early-morning hours of scantily clad women walking 

the streets and talking to known traffickers, “johns,” and even the criminologist who was studying the 

scene for her ongoing work in the field, demonstrate how easily these women can and are mistaken for 

voluntary sex workers.  

 

In September 2018 law enforcement in Brooklyn, New York, broke up a large ring that prosecutors assert 

had been protected by seven police officers and in which the landlord was likely complicit. The 

prosecutors have charged the landlord with enterprise corruption and conspiracy.xii According to the 

article, most tenants in the building claim to have known about the brothel, citing examples of strange, 

nervous men heading toward the same two apartments, and sometimes buzzing the wrong apartments at 

all hours of the night. While cases such as these present open signs of trafficking, more often than not 

trafficking enterprises present an extremely difficult situation for businesses such as hotels to detect, even 

when employees are properly trained to look for signs. In situations where guests stay for limited periods 

of time, Johns typically do not stand out from any other hotel patron, assuming the hotel staff ever sees 

them, whereas in a small apartment building other tenants can more easily detect abnormal activity. This 

article does not address those cases that are open and obvious but rather those that are lodged against the 

innocent, unsuspecting hotelier.  



 

The Department of Homeland Security, Polaris and Shared Hope are organizations that provide training 

to educate individuals on how to identify and prevent human trafficking. Indeed, several insurers are 

considering imposing requirements on insureds in the industry to undergo such training, and franchisors 

of hotels already have begun the training process, which is far from a silver bullet given the nature of the 

crime. Although these resources are made available to the public and have noble underlying goals, they 

have created a new set of problems, such as potential misidentification of victims, over-identification, and 

lawsuits stemming from seemingly Good Samaritan attempts.  

 

Because human trafficking crimes so often are missed or mischaracterized as voluntary sex work or labor, 

most states have adopted vacatur statutes that could apply to victims of human trafficking so that they can 

move on with their lives after being subjected to servitude at the hands of the criminals. According to the 

NCSL, at least 23 states now prohibit charging a minor with prostitution, 31 states enable trafficked 

victims to assert an affirmative defense to criminal charges they face because of actions they were forced 

to commit by their traffickers, and at least 35 states have created procedures for trafficking victims to 

expunge, vacate or seal criminal records related to being trafficked.xiii The existence of these statutes 

demonstrates just how difficult it can be to detect human trafficking for courts, law enforcement and 

certainly business owners; i.e., victims charged with prostitution are frequently convicted without the 

trafficking ring ever being uncovered. Against this backdrop, it is easy to see how unfair it is to impose a 

duty to detect human trafficking on owners and employees of retail businesses, including hoteliers.  

 

As Dr. Orozco stated in Chapter 20 of her book, aptly titled, “Blaming the Hotel,” even U.S. law 

enforcement is unable to distinguish a human trafficking victim from a consenting sex worker much of 

the time.xiv  

 

Dr. Orozco points out that “commercial sex consumers claimed to have received sexual services while 

patronizing multiple well-known and high-end hotel chains around the world, some possibly with sex-

trafficked victims. It is unreasonable to assume all these hotels knew whether the woman was trafficked 

and just decided to look the other way.”  

 

Liability of Retail Establishments 

Anti-trafficking legislation is not, nor should it be, designed to hold third-party businesses accountable 

unless they are directly involved. Dr. Orozco suggests that legislation should instead facilitate 

partnerships and information exchange to assist police investigations. To hold retail establishments liable 



for others’ criminal acts under these circumstances is wrong and contrary to long-established premises 

liability law. We write this article to provide practice pointers for defending clients against each element 

of a human trafficking−based premises liability case.  

 

Although issues affecting hotel owners are highlighted herein, these principles are generally applicable to 

any business that is defending against civil human trafficking litigation. Dr. Orozco notes that in addition 

to hotels there are a number of businesses that are likely to encounter human trafficking victims during 

the course of their operations: nail and hair salons; medical, dental, and mental health service provides; 

retails shops; flight personnel; bank tellers; and on-demand car service or taxi drivers. Professionals in 

agriculture, domestic service, construction, restaurants, and other industries involving guest workers may 

encounter victims of labor trafficking.  

 

Duty 

As in any premises liability case, a plaintiff must show that a defendant owed the plaintiff a particular 

duty of care. Plaintiffs in states that have accepted the Restatement (Second) of Torts § 314A can point to 

four types of relationships that may give rise to a duty to protect against third-party criminal acts:  

• A common carrier to its passengers 

• An innkeeper to its guests 

• A possessor of land to business invitees 

• One who takes custody of another and deprives that person of the normal opportunities to protect 

him/herself against harm.  

 

All four of those relationships arguably may trigger a duty to protect on the part of hoteliers. Given the 

Restatement’s special relationship protection afforded to guests of an innkeeper, some courts have held 

that guests of hotel invitees also are afforded invitee status; however, other courts have refused to extend 

the special relationship status and protection to guests of guests.xv  

 

In some situations, defense counsel may be able to argue that a plaintiff is a trespasser or bare licensee, 

and therefore afforded a lower duty of care than an invitee. A close look at how and whether the hotel 

followed its own procedures as to guests, as well as premises law in the specific venue, will guide such 

arguments.  

 

 

 



Breach 

After establishing a plaintiff’s legal status on the property, the claimant next will have to prove there was 

a breach of the hotelier’s duty of care, which is typically styled as a lack of security or insufficient 

security, negligent retention of staff, negligent training of staff, and so forth. Even where a plaintiff is an 

invitee, courts have held that there is no general liability for a third person’s random act of violence, as a 

possessor of land cannot be required to stand as an insurer against a third party’s deliberate conduct 

against another.xvi  

 

Even assuming invitee status is established, to trigger a duty to protect or warn, the states differ as to 

whether a plaintiff must establish that the business had actual versus constructive knowledge that the third 

party’s conduct was occurring or likely to occur.xvii  

 

Where there is no evidence of prior similar criminal conduct, many courts have determined that there is 

no notice that a particular crime would have occurred on the premises; and without knowledge or notice, 

there is no duty to protect or warn of such a threat.xviii  

 

Even where a special relationship and/or invitee status exists, courts have held that business owners are 

required only to take “reasonable steps” to protect invitees against the “unreasonable risk of physical 

harm.”xix Some courts have held that this duty to take reasonable steps can include the responsibility to 

remove or “blacklist” known persons who pose a threat, to implement a security system, to hire a security 

company, to hire sufficient employees to protect against crimes, to implement security policies consistent 

with industry standards, to investigate local crime data and trends, and to patrol the premises.xx  

 

Where a business hires security or a property management company, even when not required to do so, 

plaintiffs’ lawyers will argue, rightfully or wrongfully, that the business assumes a duty to monitor the 

companies to assure they perform the services competently and correctly; which raises the importance of 

indemnity agreements between the hotel and contractor as well as a careful scrutiny of the jurisdiction’s 

law as far as last clear chance, proximate cause and reasonable care.xxi Also be mindful of the crafty 

plaintiffs’ lawyer who will turn a security-related “blacklist” into a racial discrimination issue for the 

hotel to the extent those on the list are of one ethnicity. The Reptile Theory is alive and well in these cases 

in both discovery and trial.  

 

In human trafficking cases, a defense attorney should engage in a fact-specific investigation to show that 

such typical reasonable security measures would not prevent harm behind closed doors at the hands of 



traffickers, where hoteliers must respect a right of privacy. Because of the hidden nature of human 

trafficking, security guards would have no way of knowing what transpired in individual hotel rooms 

behind closed doors, and therefore, arguably, increased security would not prevent the harm from 

occurring.
xxiii

xxii In the hotel context, defense attorneys also should point out that a hotel guest’s right to 

privacy limits the hotel’s ability to impose security measures.   

 

The Las Vegas shooting case is a prime example of the difficulties hotels face. Unlike the TSA, hotels do 

not have the right to search baggage. Plaintiffs’ lawyers, nonetheless, will attempt to expose 

vulnerabilities against a hotel, perhaps by showing a hotel has not followed its own policy regarding 

guests and visitors, failed to check IDs and failed to register all vehicles parked in hotel parking lots. 

Where a hotel is structured such that each guest room has outward facing doors and guests can directly 

access the parking lot by walking out their guest room door, the difficulty in enforcing guest and parking 

policies is further compounded. These arguments can be invalidated by prepared defense counsel, who 

should employ the arguments discussed supra (i.e. point to the unreasonably onerous burden the plaintiff 

seeks to impose on the defendant, that these policies even if followed cannot prevent trafficking, 

emphasize hotel guests’ privacy rights, and so forth)  

 

Here, foreseeability is critical. In many jurisdictions, a property owner has no duty to protect invitees 

from possible third-party crimes committed against the invitee on its premises where there is no notice or 

evidence of a similar prior crime having been committed on the premises.xxiv There was no foreseeable 

risk as to create a special duty. Jurisdictions including Maryland also have held that since the business 

owner can only affect the risk within his own premises, only criminal acts occurring on the owner’s 

premises and of which the owner knows or should have known constitute relevant factors in determining 

the reasonable measures that the owner is under a duty to take.  

 

Defense counsel should point to lack of prior evidence of prostitution (voluntary sex worker) and its 

difference with human trafficking (involuntary sex worker) on the premises to show that the hotel lacked 

knowledge or notice of this particular crime occurring on its property. There is no obligation for a hotel 

owner to perform a background check on guests of their hotel, nor is an owner required to inquire about a 

guest’s criminal record.  

 

In written discovery and plaintiff depositions, defense counsel should (1) investigate the comings and 

goings of the victims and/or their traffickers, (2) determine who was present and whether the plaintiff 

went to or was taken to other business establishments during the relevant time frame, to show that other 



businesses also were unable to detect wrongdoing and (3) explore whether police or other governmental 

authorities were nearby and whether plaintiff ever attempted to contact authorities. It is imperative that 

defense counsel dig into the psyche of the victims. In some cases, an in pari delicto defense relating to the 

criminal enterprise and victims who may have been complicit may be available.  

 

For quick reference, here are some sample deposition categories to develop this line of questioning:  

• Victim’s physical and drug abuse history  

• Victim’s conviction history and crimes bearing on truthfulness  

• Victim’s incarceration history  

• Notice to hotel of what was happening behind closed doors  

• Interaction with hotel employees  

• Opportunities to leave  

• Nearby establishments  

• Comings and goings of plaintiff from hotel  

• Attempts to leave the hotel, and access to wireless phones, tablets, internet  

• Prostitution history  

• Use of adult websites (Backpage, Craigslist, etc.)  

• How did the plaintiff get to the hotel  

• Plaintiff’s prior knowledge of the hotel  

• Plaintiff’s prior knowledge of/relationship to criminal defendants and other victims  

• Plaintiff’s counseling history and medical providers  

• Plaintiff’s access to phones, laptops, tablets.  

 

A social media investigation of the plaintiff is a must. The plaintiff may claim she was in captivity 

without access to cell phone, tablet, or internet. Defense counsel can use social media activity on the 

plaintiff's accounts during the time of claimed captivity to invalidate the plaintiff's claim. If the plaintiff is 

able to post on her own (or someone else's) Facebook page, plaintiff could also have contacted law 

enforcement or others to seek help or rescue. In addition, social media accounts and correspondence 

potentially can establish the existence of prior relationships between the plaintiff and her alleged 

traffickers and/or other alleged victims. Did the hotel receive complaints from other hotel patrons 

regarding the room occupied by plaintiff and the alleged traffickers? The absence of such evidence further 

bolsters the defense that your client had no knowledge or notice of this clandestine crime. Hoteliers have 



no control over what transpires in guests’ rooms and behind closed doors; the surveillance of same would 

constitute an invasion of privacy and open the hotel to liability.  

 

Sample Deposition Topics:  

• Ways traffickers hid the crimes  

• Whether the plaintiff attempted to escape  

• Any encounters with law enforcement  

• Any encounters with cleaning and maintenance staff  

• Any encounters with any hotel staff.  

 

In cases involving human trafficking allegations, there may be an accompanying criminal case involving 

the purported traffickers. The government often must engage in lengthy undercover investigations, 

including surveillance and wiretaps, to uncover these well-disguised criminal rings. Defense counsel 

should carefully review the criminal file, if possible, for additional facts that highlight how the traffickers 

hid their crime.  

 

Sample Deposition Topics:  

• Whether the plaintiff was ever left alone in the room or otherwise isolated 

• Whether the plaintiff was permitted to communicate with other victims  

• Whether traffickers used baby monitors or other surveillance methods to monitor the plaintiff 

while not in the same room  

• Other methods used by traffickers to monitor the plaintiff’s activities  

• Whether a “bottom” or someone else was in charge of monitoring the plaintiff’s actions  

• Whether the plaintiff dressed and acted like a normal civilian when encountering third parties  

Defense counsel should highlight that even law enforcement, equipped with a myriad of resources and 

training to detect these crimes, often require months of surveillance to unearth these covert trafficking 

operations. It is wholly unreasonable to hold legitimate business owners accountable for failing to 

discover these crimes.  

 

Possession and Control  

If you are defending a hotel in human trafficking litigation, establishing that your client did not have 

possession or control of the area of the property where the crime occurred may be crucial to your defense. 

Jurisdictions that have adopted the Restatement (Second) of Torts define a possessor of land as (1) one 

who occupies the land with intent to control it, (2) one who has occupied the land with intent to control it 



if no one else has subsequently occupied the land or (3) a person who is entitled to immediate occupation 

of the land if no other person is in possession of it. In the situation where a hotel has rented a room to a 

patron, a likely situs of the crime in a human trafficking case, the hotel has arguably contracted away its 

right to possess or control the room in question for the duration of the patron’s stay. As previously 

mentioned, courts in some jurisdictions have held that a hotel owner must protect a hotel guest’s right of 

privacy from unauthorized entry, which may in some cases include unauthorized entry by hotel 

employees.  

 

Even giant-scale corporations, such as The Walt Disney Company, have only recently begun to 

implement policies that enhance hotel employees’ abilities to enter occupied hotel rooms, such as 

swapping “Do Not Disturb” signs with “Room Occupied” signs and allowing housekeeping and 

maintenance staff to enter rooms each day, and only at a handful of their hotels. These new policies are 

far from the norm, however, and as previously mentioned, a landowner who retains or assumes 

responsibility for a particular area on the premises or voluntarily employs a security program may create 

an additional duty on the part of the landowner to protect a future plaintiff that would not otherwise exist.  

 

Practical Pointers and Issues to Consider 

• Make sure your business clients are aware that essentially all businesses are susceptible to human 

trafficking lawsuits. End Child Prostitution and Trafficking (ECPAT) is one of many 

organizations engaged in combating human trafficking. These groups offer trainings and 

certifications for businesses. If you represent a business that could potentially provide goods or 

services to human traffickers, consider recommending that your client join such an organization 

and provide trainings and certifications for its employees.  

• Make sure you consult with the proper expert. Dr. Orozco, who has testified in numerous human 

trafficking cases for plaintiffs and defendants alike, is widely published on the topic and has 

assisted the FBI in locating trafficked victims. The tact taken with the witness can be carefully 

coached by criminologists who know the psyche of both the trafficker and the victim, and how 

best to get each “to talk.”  

• In civil lawsuits involving human trafficking, preexisting conditions of the victims, and therefore 

the related theories of the “eggshell plaintiff” and aggravation of injury, are often at play.xxv  

• The plaintiff will no doubt try to prove the eggshell theory, which provides that a plaintiff with a 

preexisting condition who was subsequently injured is entitled to full recovery. The concept of 

mitigation of damages though is a countervailing legal principle that proves critical in these cases. 

If a plaintiff establishes that the injuries claimed were proximately caused by the defendant, you 



can counter this argument with evidence that the harm was caused, in large part, by plaintiff’s 

preexisting injury, and at most, your client should be responsible only for aggravation of 

injury.xxvi  

• Defense counsel should use discovery as an opportunity to obtain as much evidence as possible to 

drive home to the jury that the vast majority of the plaintiff’s injuries or disability already existed 

prior to the incident(s) that form the basis of the lawsuit.xxvii  
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