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CGL COVERAGE FOR EMPLOYMENT PRACTICES LIABILITY CLAIMS 
 

By: Mark D. LoGalbo 
 
Almost every organization with employees will have some type of employment practices liability 
(“EPL”) exposure. Employment practices liability insurance (EPLI) policies were developed to 
specifically protect employers from those exposures. EPLI policies in the marketplace are 
designed to cover actual or alleged wrongful terminations, sexual harassment, and 
discrimination. However, many businesses forego this insurance. As of 2014, 41 percent of 
businesses with more than 1,000 workers maintained some kind of plan to insure claims of 
sexual harassment and discrimination; one-third of companies with at least 500 employees 
carried such coverage; and only 3 percent of companies with fewer than 50 employees carried 
such coverage. Madiha Malik, Defending Employers With Employment Practices Liability 
Insurance, American Bar Association 101 Practice Series (August 9, 2017) (available at, 
https://www.americanbar.org/ groups/young lawyers /publications/the_101_201_practice_series/ 
defending-employers-with--employment-practices-liability-insuran/). 
 
Without the protection offered by EPLI products, employers may be forced to look to their 
Commercial General Liability (“CGL”) policies for EPL coverage. CGL policies agree to pay 
those sums that an insured becomes legally obligated to pay as damages because of property 
damage or bodily injury caused by an occurrence. The policies also agree to pay sums that the 
insured becomes legally obligated as damages because of “personal and advertising injury” 
comprised of intentional torts enumerated in this term’s policy definition. CGL policies give the 
insurer the right and duty to defend the insured against any “suit” seeking those damages.  
Accordingly, CGL policy coverage for EPL claims hinges on whether the claim’s allegations 
against the employer triggers the duty to defend and whether the employer’s CGL insurer can 
avoid that duty based on certain policy terms. This article will examine the potential for CGL 
coverage for various EPL exposures. 
 

THE “SUIT” REQUIREMENT 

The insurer’s duty to defend extends to “suits.” The standard CGL policy defines “suit” as a civil 
proceeding in which damages because of bodily injury, property damage, or personal and 
advertising injury to which the insurance applies are alleged. The definition includes arbitrations 
and any other alternative dispute resolution proceeding in which such damages are claimed. 

The term "suit" within the meaning of the CGL policy has been more broadly defined, in some 
instance, to include any attempt to recover a right or claim through legal action. As one court put 
it, the term “civil suit” could be defined as “the prosecution of a non-criminal legal claim or 
action before a tribunal authorized to hear such claims or actions.” Community Unit Sch. Dist. 
No. 5 v. Country Mutual, 419 N.E.2d 1257, 1264 (Ill. App. 1981); see, also, Altman Contractors, 
Inc. v. Crum & Forster Specialty Ins. Co., 880 F.3d 1300 (11th Cir. 2018) (Statutorily-required 
pre-suit process aimed to encourage claimant and contractor to settle claims for construction 
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defects without resorting to litigation was a “suit” within meaning of CGL policy defined “suit” 
to include any alternative dispute resolution proceeding in which damages are claimed). 

A common issue in the EPL context is whether the “suit” requirement applies to proceedings or 
“suits” that do not seek damages, such as proceedings filed with the Equal Employment 
Opportunity Commission (“EEOC”) or a similar state agency. Coverage in such instances 
usually turns on the nature and purpose of the proceeding before the agency. For example, the 
potential for CGL coverage might arise if the proceeding involves the prosecution of a legal 
claim for which liability can be imposed on the insured. However, the potential for coverage is 
more remote where the proceeding involves only conciliation, investigation, or an agency 
determination of “probable” or “reasonable” cause that the insured committed an unlawful 
employment practice. One leading case on the issue of CGL coverage for administrative 
proceedings held that the insurer had no duty to defend a discrimination proceeding before the 
EEOC because the EEOC conciliation process is not a “coercive, adversarial proceeding.” 
Campbell Soup Co. v. Liberty Mut. Ins. Co., 571 A.2d 1013 (N.J. Super. Ch. Div. 1988). The 
Campbell Soup court said:  

[T]he duty to defend is triggered when the insured is involved in an adversarial 
proceeding, a consequence of which is the factual determination that legal liability may 
or may not be imposed on the insured. … It is not the forum in which the proceeding is 
held that is critical, but whether, as a result of the hearing, liability may be imposed. 

Id. at 1017-1018 

The Campbell Soup court found that the insurer had no duty to defend because the insured was in 
“conciliatory” phases of the EEOC proceedings. The court remarked, “Campbell need not 
participate in that process if it does not voluntarily agree to do so.” Id. at 1021. 

THE “DAMAGES” REQUIREMENT 

Plaintiffs alleging liability from an unlawful employment practice generally seek two remedies: 
compensatory damages, or equitable relief. Compensatory damages can include lost wages, lost 
benefits, medical expenses and emotional distress. Equitable relief can include job reinstatement, 
appointment to the position sought, and “back pay” and/or “front pay.” “Back pay” typically 
consists of lost wages and benefits that accrue from the date of a wrongful termination through 
trial, and “front pay” typically consists of lost compensation from the wrongful termination trial 
forward until a reasonable retirement age. Office of the Attorney General of Texas v. Rodriguez, 
535 S.W.3d 54, 83 (Tex. App. – El Paso 2017).  
 
Despite the fact that claims for “back pay” and “front pay” are made in terms of monetary 
demands, these claims are generally regarded as equitable in nature. See, e.g., Gotthardt v. Nat'l 
R.R. Passenger Corp., 191 F.3d 1148(9th Cir.1999); Blum v. Witco Chemical Corp., 829 F.2d 
367 (3rd Cir. 1987). Equitable remedies, including back and/or front pay, ordinarily are not 
considered “damages.” See, State Farm Fire and Cas. Co. v. Metropolitan Management, 2007 
WL 4157148 (D. Haw. 2007). 
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THE “BODILY INJURY” OR “PROPERTY DAMAGE” REQUIREMENT 

Bodily Injury 

The standard CGL policy defines “bodily injury” as “bodily injury, sickness or disease sustained 
by any person, including death resulting from any of these at any time.” One issue that gives rise 
to coverage disputes in EPL cases is whether a plaintiff’s allegation of emotional distress meets 
the policy definition. The majority rule is that emotional distress unaccompanied by physical 
manifestations is not “bodily injury.” See Garrison v. Bickford, 377 S.W.3d 659, 666–67 (Tenn. 
2012) (collecting cases) (“The majority of courts facing the question in various contexts have 
concluded that ‘bodily injury’ does not include mental or emotional harm absent a physical 
injury to the insured.”). 

The minority view is reflected in Lanigan v. Snowden, 938 S.W.2d 330 (Mo. App. 1997), where 
the court held that a CGL "bodily injury" definition was ambiguous and thus could encompass 
claims of mental anguish or emotional distress. The policy defined "bodily injury" as "bodily 
injury, sickness or disease sustained by a person including death resulting from any of these at 
any time." Id. at 332. According to the court, the term was ambiguous because it could be 
construed in such a way so that the term "bodily" modified all three nouns, or modified only 
"injury," leaving the categories of "sickness" or "disease" to include mental anguish. The court 
held it was uncertain whether "sickness" and "disease" were modified by "bodily" in the 
definition. It held that "sickness" and "disease" could include emotional injury.  

In Lavanant v. General Acc. Ins. Co. of Am., 595 N.E.2d 819 (N.Y. 1992), the court similarly 
held that the words "sickness" and "disease" not only enlarged the term "bodily injury" but also, 
to the average reader, may include mental as well as physical sickness and disease. The court 
added: “Recognition of the compensability of purely mental injuries for claimants brings with it 
increased exposure to liability for insureds. This underscores that the reasonable expectation of 
property owners purchasing a comprehensive policy . . . would be that their liability for purely 
mental injury would fall within their insurance coverage.” Id. at 823. 

Property Damage 
 
An EPL claim will not allege property damage within the meaning of the CGL policy that 
defines “property damage” in terms of physical injury to, or loss of use of tangible property. EPL 
claims may seek compensatory damages such as diminished earning capacity, loss of benefits, or 
lost wages. Such damages are purely economic in nature. It is well settled among courts that 
purely economic loss, absent physical damage, is intangible and consequently cannot constitute 
“property damage” under the policy definition. See, e.g., Aetna Cas. & Sur. Co. v. First Sec. 
Bank, 662 F.Supp.1126 (D. Mont. 1987); Southeastern Color Lithographers, Inc. v. Graphic Arts 
Mut. Ins. Co., 296 S.E.2d 378 (Ga. App. 1982) (economic losses sustained because job offer was 
rescinded did not fall within policy definition of “property damage.”); American States Ins. Co. 
v. Martin, 662 So. 2d 245 (Ala. 1995). 
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THE “OCCURRENCE” REQUIREMENT 

The standard policy defines an “occurrence” as an “accident, including continuous and repeated 
exposure to substantially the same general harmful conditions.” The occurrence requirement 
presents the employer with a significant coverage hurdle since employment practices giving rise 
to liability are almost always considered intentional. See Auto-Owners Insurance Company v. 
McMillan Trucking Inc., 242 F.Supp.3d 1259 (N.D. Ala. 2017) (underlying complaint alleging 
racial discrimination did not allege an occurrence because the discriminatory acts alleged in the 
complaint were, by their very nature, intentional,); Rideout v. Crum & Forster Commercial Ins., 
633 N.E.2d 376 (Mass. 1994) ; but see Mutual Service Cas. Ins. Co. v. Co-op Supply, Inc., 699 
F.Supp.1438 (D. Mont. 1988)  (unintended bodily injury allegedly suffered by insured's 
employee when she was terminated fell within range of policy's coverage even though insured's 
action in discharging employee might have been intentional.) 

Most courts hold that both the act and the resulting injury must be unexpected or unintended in 
order to qualify as an occurrence. While the determination of whether harm is unexpected or 
unintended ordinarily is subjective, a number of courts have inferred the intent to injure in 
discrimination and harassment cases as a matter of law regardless of the wrongdoer’s state of 
mind. Consequently, coverage will be barred under “occurrence” policies that cover only 
unexpected or unintended injury. See, e.g., Sena v. Travelers Ins. Co., 801 F. Supp. 471 (D. N.M. 
1992) (insured's intent to harm can be inferred as a matter of law in cases involving sexual 
misconduct); State Farm Fire and Cas. Co. v. Compupay, Inc., 654 So.2d 944, 947 (Fla. App. 
1995) (“It can be reasoned that an act of discrimination or harassment, like an act of sexual 
abuse, has but one end: to harm the victim.”); Continental Ins. Co. v. McDaniel, 772 P.2d 6, 8 
(Ariz. App. 1988)(sexual harassment by insured “was so certain to cause injury ... that his intent 
to cause harm is inferred as a matter of law, despite his statements to the contrary that all he 
intended was to provide pleasure and satisfaction.”). 

PERSONAL AND ADVERTISING INJURY COVERAGE 

A CGL policy’s Personal and Advertising Injury part provides coverage for certain enumerated 
offenses included within the definition of “personal and advertising injury.”  In general, the 
following enumerated “personal injury” offenses most frequently come up in the context of EPL 
claims: (a) false arrest, detention or imprisonment; (b) malicious prosecution; (c) wrongful 
eviction, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling 
or premises; (d) oral or written publication of material that slanders or libels a person or 
organization or disparages a person's or organization's goods, products or services; (e) oral or 
written publication of material that violates a person's right of privacy.  Claims of wrongful 
termination, sexual harassment, or discrimination that involve allegations concerning one or 
more of these enumerated offenses will generally trigger coverage under a CGL policy’s 
“personal and advertising injury” part.  

In general, most courts have refused to extend personal and advertising injury coverage to EPL 
claims that do not allege any of the enumerated offenses.  For example, in Jefferson-Pilot Fire & 
Cas. Co. v. Sunbelt Beer Distributors, Inc., 839 F.Supp. 376 (D. S.C. 1993), the court addressed 
coverage for a racial discrimination claim by the insured’s employee claim that she was allegedly 
fired for dancing with black males at a social gathering after a marketing function. The court 
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held that the policy’s personal injury coverage did not apply because racial discrimination did 
not fit within any of the enumerated offenses for personal and advertising injury. The Jefferson 
Pilot court cited Martin v. Brunzelle, 699 F.Supp. 167 (N.D. Ill. 1988), which held that a 
personal injury provision in a CGL policy did not provide coverage for a suit for racial 
discrimination.  In Martin, the court emphatically stated that the policy’s personal and 
advertising injury coverage “affords coverage only for defined risks. Among those covered risks, 
‘personal injury’ is in turn specifically defined to include only three types of conduct....There is 
no call for [the insurer] to list exclusions from a category of coverage that would not embrace the 
excluded item in the first place. What is plainly not included within the coverage is by definition 
excluded.” Id. at 170–71. See also, Roman Mosaic & Tile Co. v. Aetna Cas. & Sur. Co., 704 
A.2d 665 (Pa. Super. 1997) (holding interrelated and interdependent acts of sexual harassment 
and sex discrimination did not allege enumerated “personal injury” offense). 

In some manuscript policies, however, discrimination and harassment are included as offenses in 
the “personal injury” definition. Such claims, therefore, may raise a potential for coverage under 
these policies. 

POLICY EXCLUSIONS 

The “Expected Or Intended” Exclusion 

This exclusion, also commonly referred to as the “intentional acts” exclusion, precludes coverage 
for bodily injury “expected or intended from the standpoint of the insured.” Courts have had little 
difficulty applying the exclusion to most EPL claims. For example, most courts have held sexual 
harassment claims are barred from coverage under this exclusion because the intent to cause 
harm is inferred from the nature of the act. This was the case in State Farm Fire & Cas.  Co.  v. 
Compupay, Inc., supra, where the court held that the harassment was akin to sexual abuse where 
the intent to cause harm is inferred, and therefore the exclusion applied. In Smith v. Animal 
Urgent Care, Inc., 542 S.E.2d 827 (W.Va. 2001), the court held that the inclusion of negligence-
type allegations in a complaint which at their essence was a sexual harassment claim did not 
prevent the application of an “intentional acts” exclusion because in sexual misconduct cases the 
intent to injure is inferred as a matter of law. 

The intent to injure also may be inferred in discrimination claims. See, e.g., Gresham v. 
Windrush Partners, Ltd., 730 F.2d 1417 (11th Cir. 1984); Innovative Health Sys., Inc. v. White 
Plains, 931 F.Supp. 222, 238 (S.D. N.Y. 1996) (“A general allegation of discrimination 
embraces its inherent harms, such as stigma, insult, and the inability to receive the same 
opportunities as those who do not face discrimination”). 

The “Employer’s Liability” Exclusion 

The employer’s liability exclusion bars coverage for bodily injury “arising out of” and “in the 
course of” employment by the insured.  In general, most courts have consistently applied this 
exclusion to sexual harassment, wrongful termination, and discrimination claims.  

The “arising out of” requirement has been broadly construed to include misconduct occurring 
outside of the workplace. In Meadowbrook v. Tower Ins. Co., 559 N.W.2d 411 (Minn. 1997), for 
example, the court applied the employer's liability exclusion to bar coverage for an employee's 
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injuries resulting from alleged “hostile work environment” sexual harassment. The alleged 
instances which supported the claim were (1) a remark made during a pre-employment 
interview; (2) a pinch made at a company volleyball game; and (3) telephone calls made by a 
supervisor to the employee at home. The court held that it was "at least arguable that all three of 
the instances in fact were within the employment context." The court explained, “Assuming for 
the sake of argument that these instances in fact occurred outside the scope of the plaintiffs' 
employment ... the injuries allegedly caused by these instances were directly related to the 
creation of a hostile work environment.” Id. at 413. 
 
In Ottumwa Housing Auth. v. State Farm Fire & Casualty Co., 495 N.W.2d 723 (Iowa 1993), the 
court held that even if a complaint alleging sexual harassment could be construed to state a claim 
for bodily injury caused by an occurrence, the exclusion barred coverage because all of the 
alleged conduct occurred at the workplace during the claimants' employment by the insured. The 
same result was reached in State Farm Fire & Casualty Co. v. Compupay, Inc., supra, in which 
the court ruled that sexual harassment was not covered because the policy unambiguously 
excluded an injury to an employee caused by another employee in the course of employment. 

Courts also have applied the exclusion to bar coverage for wrongful termination claims. In 
American Motorists Ins. Co. v. L-C-A Sales Co., 713 A.2d 1007 (N.J. 1998) the court applied the 
employer’s liability exclusion to a claim of wrongful termination based on a violation of New 
Jersey's Law Against Discrimination. The insured argued that the employer's liability exclusion 
did not apply because the former employee's bodily injury claim resulted not from his work for 
L-C-A, but from his wrongful termination. Id. at 1010. The insured also argued that Picciallo 
filed suit after his dismissal, so his claim was not brought "in the course of his employment," 
thus the exclusion did not apply.  In rejecting the insured’s arguments, the court broadly defined 
“arising out of” to mean “conduct 'originating from,' 'growing out of' or having a 'substantial 
nexus' with the activity for which coverage is provided." Id. The court was persuaded in large 
part by Meadowbrook, stating: "We agree with the Minnesota Supreme Court's observation that 
it would be 'incongruous to hold that such a claim can arise anywhere but in the course and 
scope' of employment." Id. quoting Meadowbrook, 559 N.W.2d at 420. 

Courts have also broadly construed the phrase “course of employment” to apply the exclusion in 
wrongful termination claims. In Watson v Town of Arcadia, 542 So. 2d 1168 (La. App. 1989), 
for instance, the insured argued that the exclusion did not apply to the employee’s wrongful 
termination claim because the employee was seeking compensation for injuries occurring several 
weeks after she was discharged. The court rejected this argument, reasoning as follows:  

The only act of the [Town] factually material to the coverage issue … is that the Town 
wrongfully discharged [the plaintiff] from employment. Plaintiff does not allege any 
other acts by the Town or its officials or employees, either before or after her discharge, 
which could give rise to liability on the part of the Town for which there would be 
insurance coverage…. We find the plaintiff's status as an employee at the time she was 
discharged, the occurrence which precipitated her alleged injuries, is dispositive of this 
issue. Damages for an alleged wrongful discharge clearly arise out of and in the course of 
one's employment. The alleged wrongful discharge and resulting injuries and damages to 
plaintiff are directly or indirectly related to the employment of plaintiff by the insured 
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Town and arose out of and in the course of her employment by the Town. The 
exclusionary provisions of both parts of the policy apply and exclude coverage for the 
damages claimed by plaintiff under the facts she alleges. 

Id. at 1170 

Employment-Related Practices Exclusions  

The standard ISO “employment-related practices” exclusion states in pertinent part that coverage 
is precluded for bodily injury or personal injury “arising out of”:  

(a) Refusal to employ that person;  

(b) Termination of that person's employment; or  

(c) Employment-related practices, policies, acts or omissions, such as coercion, 
demotion, evaluation, reassignment, discipline, defamation, harassment, humiliation, 
discrimination or malicious prosecution directed at that person; … 

This exclusion applies: (1) Whether the injury-causing event described in Paragraphs (a), 
(b) or (c) above occurs before employment, during employment or after employment of 
that person; (2) Whether the insured may be liable as an employer or in any other 
capacity; and (3) To any obligation to share damages with or repay someone else who 
must pay damages because of the injury. 

As a predicate for the exclusion’s application, there must be an employer-employee relationship 
between the insured and the plaintiff. In North Am. Bldg. Maintenance, Inc. v. Fireman’s Fund, 
40 Cal. Rptr.3d 468 (Cal. App. 2006), for example, an employment-related practices exclusion 
was held not to apply where an independent contractor's employees sued the insured for alleged 
false imprisonment. The court reasoned that the exclusion only applied where there was an 
employment relationship between the insured and claimant. Since there was no such relationship 
between the insured and the contractor's employees, the exclusion did not apply.   

The exclusion’s applicability also depends on whether the wrongful conduct “arises out of” the 
plaintiff’s employment, which has been defined to require a sufficient nexus between the 
wrongful conduct and the plaintiff’s employment.  In contrast to the “employer’s liability” 
exclusion, courts have more narrowly construed the “arising out of” requirement in the 
“employment-related practices” exclusion. For example, in American Economy Ins. Co. v. Haley 
Mansion, Inc., 2013 WL 1760600 (Ill. App. April 23, 2013), the court held that an employment-
related practices exclusion did not apply to preclude a defense for an employee’s claims of 
defamation against the employer where the complaint alleged that the employer called the 
employee incompetent, untrustworthy and dishonorable. The court reasoned that these statements 
were personal in nature and did not have any relationship to the employee's employment, and 
therefore were outside of the exclusion's scope. 
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The employment-related practices exclusion was applied narrowly in HS Services, Inc. v. 
Nationwide Mut. Ins. Co., 109 F.3d 642 (9th Cir. 1997).  There, Steven Cade was fired as 
president of the insured, HS Services, Inc., formerly known as Cade-Grayson Company (“Cade-
Grayson”) for altering inspection certificates and substituting asparagus powder for shrimp in 
dried food.  Cade subsequently sued Cade-Grayson for wrongful termination. At about the same 
time, Cade-Grayson became aware that Cade had formed a competing company and had told 
Cade-Grayson's vendors that Cade-Grayson was experiencing financial difficulty. To counteract 
Cade's statements in the marketplace, a Cade-Grayson manager circulated a memo telling its 
sales representatives how to respond to inquiries regarding the company's financial status. The 
memo also contained advice to inform vendors that Cade was terminated for acts involving 
dishonesty, and that the company was in litigation with Cade. A letter repeating the substance of 
the memo was also sent to food brokers who acted as manufacturer's representative for Cade-
Grayson. A year later, Cade amended his wrongful termination complaint to include a claim for 
defamation based on the memo statements. Cade-Grayson was insured under a CGL policy with 
Nationwide.  This memo and letter were circulated a full three months after Cade was 
terminated. Nationwide refused to defend Cade-Grayson and denied coverage based on the 
“employment-related practices” exclusion.  

The HS Services court held that the exclusion did not apply because the defamation claim was 
not employment-related and did not “arise out of” his employment. The court reasoned that  
Cade-Grayson’s remarks, although directed to Cade's employment, were not made in the context 
of his employment.  Rather, the purpose of the remarks “related directly to competition between 
Cade and Cade-Grayson in the marketplace, and the latter's attempt to protect itself against a 
remark made by Cade, not as an ex-employee, but as a present competitor; that was their 
context.”  HS Services, 109 F.3d at 646.  The court contrasted this from circumstances where the 
alleged defamatory remark was directly related to employment in that it related to the employer's 
attempts, as employer, to explain the termination to its other employees, as an attempt “to bolster 
employee morale and, thus, was employment-related.”  Id. Thus, the court reasoned that the 
chain of causation between the termination of employment and the alleged defamatory 
statements was broken Since the defamation was not employment-related, the employment-
related practices exclusion was inapplicable. 

The fact that an employment relationship has ended does not, in and of itself, preclude the 
exclusion’s application. In Peterborough Oil Co., Inc. v. Great American Ins. Co., 397 F. Supp. 
2d 230, 238 (D. Mass. 2005), the court observed that four of the nine examples given in the 
exclusion (demotion, evaluation, reassignment, and discipline) can occur as a practical matter 
only within the context of an ongoing employment relationship, while four others (coercion, 
harassment, humiliation, discrimination) occur almost exclusively in the context of prospective 
or ongoing employment. The court pointed out that defamation of an employee, however, often 
occurs after employment has terminated, such as where an employer defames a former employee 
in connection with a job reference, or because the employee has left to work for a competitor. 
Under the exclusion, therefore, an employment-related act can occur after the employment 
relationship has been terminated, and the mere fact of termination is not enough, standing alone, 
to take the matter outside the exclusion. 
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Likewise, the “arising out of” requirement was interpreted to preclude coverage for post-
employment torts in Capitol Indem. Corp. v. 1405 Associates, 340 F.3d 547 (8th Cir. 2003). 
There, a former employee had left her employment, and it was later reported to authorities that 
she had failed to turn over all of the rent receipts she had collected, which resulted in her arrest. 
The former employee filed a suit alleging false imprisonment, slander and other claims against 
her former employer. The employer’s insurer defended under a reservation of rights and filed a 
declaratory judgment action seeking a declaration, in pertinent part, that the employment-related 
practices exclusion barred coverage for the former employee’s claims. , even though the events 
giving rise to the suit occurred after she terminated her employment.  Relying on the Missouri 
interpretation of the term “arising out of,” which the court characterized as a “very broad, 
general and comprehensive phrase,” the court reasoned that a “simple causal relationship… 
between the injury and the activity of the insured” was sufficient.  Id. at 550.  Such a relationship 
was present on the facts, and therefore the court applied the exclusion.  

STATUTORY CAUSES OF ACTION 

We next look at how courts have evaluated and interpreted CGL coverage for EPL claims that 
arise out of various federal and related state statutes. 

Title VII 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, prohibits employment 
discrimination based on “race, color, religion, sex or national origin” by employers of more than 
fifteen employees.  Discrimination claims under Title VII may be based either on disparate 
treatment or disparate impact.  In a disparate treatment claim, an employee alleges to have 
received less favorable treatment because he or she is a member of a statutorily protected class. 
Proof of this type of discrimination requires proof of intent to discriminate. Watson v. Fort 
Worth Bank and Trust, 487 U.S. 977 (1988) As discussed above, courts may infer the intent to 
cause injury in disparate treatment cases such as sexual harassment and discrimination, thus 
potentially precluding coverage.  

Disparate impact discrimination involves employment practices that are race, religion, ethnicity, 
nationality or gender-neutral on their face, but have the effect of discriminating against these 
protected class members when applied. Because disparate impact liability does not require a 
finding of intent to discriminate, courts generally have found coverage for such claims. For 
example, in Solo Cup Co. v. Federal Ins. Co., 619 F.2d 1178 (7th Cir. 1980), the EEOC had 
alleged that Solo Cup had wrongfully failed to promote females in violation of Title VII.  Federal 
Insurance denied coverage, claiming that the underlying complaint alleged intentional 
discrimination. In finding for Solo Cup, the court explained that liability for alleged disparate 
impact required no finding of discriminatory intent, and thus was potentially covered under the 
insurance policy at issue. “Since disparate impact liability does not require proof of 
discriminatory motive … we therefore hold that the disparate impact claim which could have 
been proved under the allegation of the underlying complaint was a claim potentially within the 
coverage of the policy.” Id. at 1186  

Title VII claims include sexual harassment, and discrimination based on race, religion, national 
origin, and ethnicity. 
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Sexual Harassment  

Defining "sexual harassment," Federal Regulations first describe the kinds of workplace conduct 
that may be actionable under Title VII. These include "[unwelcome] sexual advances, requests 
for sexual favors, and other verbal or physical conduct of a sexual nature." 29 C.F.R § 
1604.11(a). The regulations provide that such sexual misconduct constitutes prohibited sexual 
harassment whether or not it is directly linked to the grant or denial of an economic quid pro quo 
where "such conduct has the purpose or effect of unreasonably interfering with an individual's 
work performance or creating an intimidating, hostile, or offensive working environment." 29 
C.F.R. §1604.11(a)(3).   

There is no potential for CGL policy coverage in quid pro quo harassment cases.  Quid pro quo 
harassment involves supervisory personnel, and the employer is strictly liable for the supervisor's 
harassment.  Henson v. City of Dundee, 682 F.2d 897 (11th Cir. 1982); Crimm v. Missouri 
Pacific Railroad Co., 750 F.2d 703, 710 (8th Cir.1984) (collecting cases).  This seems logical: 
when a supervisor requires sexual favors as “quid pro quo” for job benefits, the supervisor acts 
as the company. As the Henson court explained: 

In such a case, the supervisor relies upon his apparent or actual authority to extort sexual 
consideration from an employee. Therein lies the quid pro quo. In that case the supervisor 
uses the means furnished to him by the employer to accomplish the prohibited purpose. 
He acts within the scope of his actual or apparent authority to hire, fire, discipline or 
promote. 

 
Henson, 682 F.2d at 910  

“Hostile work environment” sexual harassment liability was addressed by the United States 
Supreme Court in the companion cases of Burlington Industries v. Ellerth, 524 U.S.742 (1998) 
and Faragher v. City of Boca Raton, 524 U.S. 775 (1998), where the Court held that an employer 
is subject to vicarious liability to a victimized employee for an actionable hostile work 
environment created by a supervisor with immediate (or successively higher) authority over the 
employee.  To hold the employer vicariously liable, the victim must show that the wrongdoer 
acted as the employer's agent in creating the hostile environment either by committing the 
harassment while acting within the scope of his employment, or committing the harassment by 
using an “instrumentality of the agency or through conduct associated with the agency status.” 
Sphere Drake Ins. v. Shoney’s Inc., 923 F.Supp. 1481, 1492 (M.D. Ala. 1996).  

Liability against the employer based on agency principles was directly addressed in Karibian v. 
Columbia University, 14 F.3d 773 (2nd Cir.1994). In Karibian, the court held that liability 
accrues when "the supervisor uses his actual or apparent authority to further the harassment, or if 
he was otherwise aided in accomplishing the harassment by the existence of an agency 
relationship." Id. at 780.  This is because at some point “the actions of a supervisor at a 
sufficiently high level ... would be necessarily imputed to the company.” Id. In arriving at this 
result, the court distinguished its holding from a situation where a supervisor does not use his 
supervisory authority to carry out the harassment. The alleged harassers in Karibian were not co-
employees; rather, the complaint alleged that the actions were taken by high-ranking employees 
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who used their supervisory authority to create the harassment. The court admonished that 
liability for claims alleging hostile work environment due to supervisor harassment is not to be 
evaluated under a negligence standard. Rather, the standard is vicarious liability. 

Where the employer is vicariously liable for the intentional acts of supervisory personnel, such 
acts are imputed to the employer. Accordingly, negligence is not the standard, and as a result, no 
occurrence exists. If no occurrence is alleged, there is no potential for CGL coverage. This result 
was reached in Sidney Frank Importing Co., v. Farmington Cas. Co., 1999 WL 173263 
(S.D.N.Y. March 26, 1999), aff'd, 199 F.3d 1323 (2d Cir. N.Y 1999). In Sidney Frank Importing 
Co., the court held that Sidney Frank’s CGL policy did not cover a hostile environment sexual 
harassment suit brought by the EEOC. The court found that the harassment was perpetrated not 
by co-employees, but rather by the president and employees with supervisory authority. By 
imputing the intentional conduct of these harassers to Sidney Frank, the court found there was no 
occurrence. 

However, an occurrence may be found where the employer’s liability is indirect based on a 
respondeat superior theory. Respondeat superior liability arises where the harassment is 
perpetrated by a co-employee of the victim. To hold the employer liable for an employee’s 
actions in “hostile work environment” sexual harassment cases, the victim must show that the 
employer knew or should have known of the alleged harassment and took no effective action to 
stop it once learning of it. Sphere Drake, supra, 923 F.Supp. at 1492. This is a negligence 
standard applicable to the employer, thereby raising a potential for policy coverage. 
 
General Accident Ins. Co. of Am. v. Gastineau, 990 F.Supp. 631 (S.D. Ind. 1998), aff'd 137 F.3d 
490 (7th Cir. 1998), illustrates how courts have applied a negligence standard to the employer in 
determining whether CGL coverage is implicated for hostile work environment harassment by a 
co-employee. In Gastineau, the plaintiff sued his employer alleging sexual harassment by a co-
employee. The court found the harassment constituted an "occurrence" within the terms of the 
CGL policy, explaining that it had never required a showing of intentional discrimination in 
order to establish a claim of hostile work environment harassment when a co-employee 
perpetrates the harassing behavior. The court said that in order for an employer to discriminate 
against an employee who has been the victim of harassment, it must have known or should have 
known about the discrimination. Id. at 637. The court concluded: “If the employer is negligent in 
this way, it can be found to have discriminated in violation of Title VII. Because the standard for 
employer liability for hostile work environment claims is negligence, we hold that Gastineau's 
hostile work environment claim against [the employer] qualifies as an occurrence pursuant to its 
insurance policy.” Id. at 638.  
 

Discrimination Based on Race, Religion, Country of Origin, or Ethnicity 

Title VII also serves as a basis for discrimination suits based on race, religion, national origin, or 
ethnicity. Liability for such discrimination may be made under a disparate treatment, disparate 
impact, or hostile work environment theory. In general, as noted above, discrimination claims 
based on disparate treatment for one of these protected classifications do not trigger CGL 
coverage, because such actions necessarily require intentional conduct, such that there is no 
“occurrence” triggering coverage. See, e.g., Auto-Owners Ins. Co. v. McMillan Trucking Inc., 
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242 F.Supp.3d 1259 (N.D. Ala. 2017); Travelers Cas. & Sur. Co. v. Rage Administrative and 
Marketing Services, Inc., 42 F.Supp.2d 1159 (D. Kan. 1999).  By contrast, disparate impact 
claims do not require the same intent, and thus may trigger CGL coverage in the first instance.  
Accordingly, suits based on disparate treatment or discriminatory conduct by supervisory 
personnel would not raise a potential for coverage while disparate impact may.  

Hostile work environment claims expose the employer to vicarious liability when the unlawful 
conduct was perpetrated by supervisory personnel, and to respondeat superior liability when the 
conduct was perpetrated by a co-employee. See El-Bakly v. Autozone, Inc., 2008 WL 1774962, 
*14 (N.D. Ill. April 16, 2008) (“Upon a finding of hostile work environment an employer is 
liable if either (1) the plaintiff's supervisor created the hostile work environment, supporting 
what essentially amounts a finding of strict liability of the employer, or (2) under a different 
standard, a co-worker created the hostile work environment and the employer was negligent 
either in discovering or remedying the harassment.”). Liability for hostile work environment 
discrimination by a supervisor is vicarious based on agency principles and thus would not raise a 
potential for coverage. Liability based on respondeat superior requires proof that the employer 
knew or should have known of the behavior creating the hostile environment and failed to take 
corrective action.  This is a negligence standard. Accordingly, a hostile work environment claim 
involving co-employees raises a potential for CGL policy coverage.  

Age Discrimination in Employment Act  

The remedies available to a plaintiff who brings a claim under the Age Discrimination in 
Employment Act (ADEA), 29 U.S.C. § 621 et seq, are similar to those of a Title VII plaintiff, but 
with a few significant differences. As in a Title VII case, an ADEA plaintiff can recover 
attorney’s fees, back pay, and reinstatement or front pay. 29 U.S.C. § 626(b). However, unlike 
Title VII, the ADEA does not allow for the recovery of compensatory (e.g., emotional distress) 
or punitive damages. Villescas v. Abraham, 311 F.3d 1253, 1260 (10th Cir. 2002) ("Congress 
had another opportunity to enlarge the remedies available under the federal employee ADEA 
when it amended Title VII and other Acts in the Civil Rights Act of 1991 to permit 
compensatory damages, subject to caps, and it conspicuously chose not to do so for ADEA 
claims."). Since the ADEA remedies of back pay, front pay, and reinstatement are equitable in 
nature, they are not “damages” and thus do not raise a potential for CGL policy coverage. 

Americans With Disabilities Act 

Under the Americans with Disabilities Act (ADA), 42 U.S.C. § 12111 et seq, “the term 
‘discriminate’ includes ... not making reasonable accommodations to the known physical or 
mental limitations of an otherwise qualified individual with a disability.” Marcano-Rivera v. 
Pueblo Int'l Inc., 232 F.3d 245, 256 (1st Cir. 2000). The common claim that an employer has 
failed to reasonably accommodate a worker's disability does not require a showing of intentional 
discrimination. In Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252 (1st Cir. 1999), the 
court held that, unlike other sorts of claims of disability discrimination, a claim for failure to 
make reasonable accommodation “does not require that an employer's action be motivated by a 
discriminatory animus directed at the disability.” An aggrieved employee may recover 
compensatory damages for emotional distress under the ADA. See, e.g., Webner v. Titan 
Distribution, Inc., 267 F.3d 828 (8th Cir. 2001) (affirming award of $12,500 in emotional-
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distress damages on the plaintiff’s ADA claim and the award of an equal amount on his State-
law claim). Since an intent to discriminate is not required in reasonable accommodation cases, 
and given the availability of emotional distress damages, the potential for CGL policy coverage 
is present.  
 
An adverse employment action under the ADA that gives rise to an allegation of discrimination 
based on a disability requires proof of intent, thus there would generally be no coverage,. Danese 
v. Trans Gulf, Inc., 1995 WL 498870 (E.D. La. 1995) (no CGL coverage for claim alleging 
discrimination under ADA for wrongful termination does not allege an occurrence).  However, 
coverage may exist if the policy’s definition of “personal and advertising injury” includes claims 
of discrimination as a defined enumerated offense. See, e.g., Trammell Crow Residential Co. v. 
Virginia Sur. Co., Inc., 643 F.Supp.2d 844 (N.D. Tex. 2008) (CGL coverage triggered where 
policy definition of “personal injury” included discrimination).  
 

CONCLUSION 

An employer facing an EPL claim without an EPLI program in place will be forced to look to its 
CGL policy for coverage. The potential for coverage will depend on the particular liability 
alleged and the remedies sought. Since many liability exposures involve intentional conduct with 
an inference of intent to cause injury, the CGL policy will provide no coverage at all since the 
requirement of an “occurrence” is lacking or the claims are otherwise subject to exclusion. 
Coverage may be available in other cases. Consequently, CGL coverage for employment 
practices liability is not a sure thing.  

__________________________ 

Mark is Special Counsel at the Property & Liability Resource Bureau in Downers Grove, IL. The 
PLRB is a non-profit trade association comprised of member Property and Casualty insurers for 
whom it provides legal and educational services. Mark practices in the areas of auto, 
homeowners liability, and general liability coverage. Contact him at: mlogalbo@plrb.org.  
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